MASARYKOVA UNIVERZITA
RAVNICKA FAKULTA

DNY PRAVA 2017
DAYS OF LAW 2017

Cast |.
Pravo a jazyk



ACTA UNIVERSITATIS BRUNENSIS

TURIDICA vol. 612



SPISY PRAVNICKE FAKULTY
MASARYKOVY UNIVERZITY

fada teoreticka
svazek ¢. 612



DNY PRAVA 2017 — DAYS OF LAW 2017

Cast L.

Pravo a jazyk

Eds.:

Milo§ Vecera, Terezie Smejkalova, Jifi Valdhans

Masarykova univerzita
Brno 2018



Recenzenti:

doc. JUDr. Tomas Sobek, Ph.D.
JUDr. Mgr. Michal Urban, Ph.D.
JUDt. Michal Sejvl, Ph.D.

doc. JUDr. Mgr. Martin Skop, Ph.D.
JUDr. Be. Markéta Stépanikova, Ph.D.

© 2018 Masarykova univerzita

ISBN 978-80-210-8988-4



Obsah

Teoria reCovych aktov a pravny realiZmus...........cccvveenecrcrecrnnenens

Tomas Gabris

Jazyk, pravo a meédia............cccoooiiiiiiii e

Monika Hanych

Regulatory Problems of Artificial Intelligence..............ccccccooce.

Gergely G. Kardcsony

The Language of Technology and Law Through
the Lens of Artificial Intelligence: Private Law Issues

Of the AT PhenNOmENON ........ouoveeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e

Barna Arnold Keserit

Problém pravidla v kontextu Prava...............cencrneeeneeneeonn.

Martin Kolousek

The Language and Trade Mark Protection............ccoueccvecenenen.

Viastislay Stavinoha

Fakta a normy — nekonecny pfibeh..........ccccccciiiininninniinincnn.

Jan Smid






Tedria recovych aktov a pravny realizmus'’

Tomas Gabris
Pravnicka fakulta, Univerzita Komenského v Bratislave,
Slovenska republika

Abstract in original language

Filozofia jazyka sluzila a sluzi ako inspirdcia aj pre pravaych teoretikov
a pravaych filozofov. Vhodnym prikladom je najma tedria re¢ovych aktov,
ktord Marcin Matczak aplikuje na podstatu a vyznam legislativy. Podobne
vsak z tedrie re¢ovych aktov vychadza aj sacasny taliansky pravny realizmus.
Ten sa dopracuva k podobnym zaverom ako Matczak, a zaroven k zaverom
totoznym s predstavitel'mi ,,nového realizmu®.

Keywords in original language
Realizmus; pravny realizmus; filozofia jazyka; recové akty.
Abstract

The philosophy of language served and still serves as an inspiration for legal
theorists and legal philosophers. A good example is, in particular, the theory
of speech acts applied e.g. by Marcin Matczak onto the essence and meaning
of legislation. Similarly, the theory of speech acts also serves as a basis
for contemporary Italian legal realism. Italian legal realists thereby come
to similar conclusions as Matczak, and at the same time they share similar
insights as representatives of the “new realism”.

Keywords
Realism; Legal Realism; Philosophy of Language; Speech Acts.

1 Uvod
Jazyk, resp. rec, je najtradicnejsim médiom (technolégiou) prava — bez
ohl'adu na to, ¢i ide o médium ustne tradované (v predmodernej dobe) alebo

1 Prispevok je vystupom grantového projektu VEGA 1/0049/17 Pravne a ekonomické
aspekty korupcie — priciny, dosledky, prevencia a ekonomicka analyza pravnej Gpravy.
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pisomne zachytivané (v modernej dobe, vratane sucasnosti). Materidlna
pravna kultdra, ktora je predmetom zdujmu pravnej archeoldgie, ¢i pravnej
ikonologie, predstavuje iba doplnok k jazykovej, recovej pravnej kultare —
¢o plati osobitne pre nasu sucasnost’. Prave pre uvedené skutoc¢nosti je priro-
dzenym, ze vedecké tedrie a zavery formulované vedami skumajucimi jazyk
a text (lingvistika, ale tiez filozofia jazyka, literatira a pod.) mozu predstavovat’
bohaty zdroj inspiracie aj pre ,,externé* vedecké pristupy k skimaniu prava.
V tomto prispevku sa pokusime o prave uvedené — aplikovat’ na vyskum
fenoménu prava niektoré myslienky filozofie jazyka a osobitne tedrie reco-
vych aktov; ide totiz o spolocnu sty¢nua plochu zdoraznovanu predstavitelmi
viacerjch sucasnych realistickych pravnoteoretickych (pravnofilozofickych)
pristupov, ktorych struc¢né predstavenie sme si tu dali za ciel.

2 Teoria reCovych aktov a pravo

Teoria re¢ovych aktov je spojend s filozofiou bezného jazyka, ktorej prvymi
predstavitelmi boli najmi J. L. Austin a J. R. Seatle.” T{ rozpracovali ideu,
podla ktorej vyslovené recové akty (,,lokucny akt™) maji jednak svoje zamys-
lané ucinky (,,ilokucny akt®), ale tiez aj svoje realne ucinky na druhych Tudi,
adresatov (,,petlokucny akt*”).

Obaja uvedeni filozofi, skimajici vzdjomné vzt'ahy medzi jednotlivymi
druhmi rec¢ovych aktov a realitou, v tejto savislosti uznavaju, ze exis-
tuji osobitné, tzv. performativne recové akty, ktorych samotnym vyslo-
venim dochadza k realnemu (pravnemu) ukonu, napriklad vyslovenim slov
»sPubujem®, | beriem (za manzelku) ¢i ,,prisaham®. Uz samotné vyslovenie
slov teda menf realitu, z pravneho hl'adiska predstavuje pravnu skuto¢nost’.
Toho sme v ramci pravnej tedrie a praxe najcastejsie svedkami v zaviz-
kovom prave, ale obdobne tiez v procesnom prave — tam osobitne v pripade
sudnych rozhodnuti, ktoré konstitutivne zakladaji nové pravne vzt'ahy.

2 SEARLE, J. R. Redové akty. Bratislava: Kalligram, 2007, s. 41-43; AUSTIN, J. L. Ako
nieco robit’ slovami. Bratislava: Kalligram, 2004, s. 107: ,,... migeme tieg vykondvat’ perlokuiné
akly: 1o, éo spdsobujeme alebo dosabujeme 1jm, e nieco povieme. .. Porovnaj tiez DOLNIK, J.
Viseobecnd jazykoveda: Opis a vysvetlovanie jazyka. Bratislava: VEDA, 2013, s. 269 a nasl.

3 in perlocutionary speech, the utterance is not the action, but generates the action as an effect (e.g.
wStand up!*). FIORITO, L. On Performatives in Legal Discourse. In: Metalogicon, 2000,
ro¢. XIX, €. 2, s. 105 [cit. 24. 12.2017]. Dostupné z: http://web.mclink.it/MI2701/rivi-
sta/20061d/Fiotito06ld.pdf


http://web.mclink.it/MI2701/rivista/2006ld/Fiorito06ld.pdf
http://web.mclink.it/MI2701/rivista/2006ld/Fiorito06ld.pdf
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Aj samotny text zakona (vSeobecne zavizného pravneho predpisu) vsak
moze obsahovat’ re¢ové akty, ktoré mozu byt” chapané ako performativne
re¢ové akty, resp. ako prejavy tzv. ,juristického svetonazoru® (presvedcenia
o tom, ze prijatim zdkona sa zmenf realita): napriklad zakotvenim nového
nazvu $tatu (,,Ceskoslovenska socialisticka republika®), ¢ zakotvenim
dosiahnutia uréitého stupna vyvoja (,,socializmus v nasej vlasti zvitazil®,
»ceskoslovensky stat vstapil do Zivota“).

Formulacie pravnych noriem vsak v zmysle Austinovej a Searlovej teérie
mozno povazovat’ za performativne re¢ové akty iba vtedy, ak skuto¢ne novy
stav vytvaraju; inak by to mohli byt’ napriklad ,,iba* tzv. konstatujuce recové
akty — potvrdzujice uz predtym redlne dosiahnuty stav.*

Performativne recové akty su totiz — rovnako ako tzv. konstatujice recové
akty — iba zlomkom z viacerych moznych druhov recovych aktov, vyskytu-
jacich sa v zdkonoch a sadnych rozhodnutiach. Ich druhy vo svojej vlastne;j
taxonémii ponuka a podrobnejsie vysvetluje naptiklad L. Fiorito.” Rozlisuje
pritom nasledujice druhy recovych aktov v prave:

s,

* deklarativne akty, ktoré maju za ciel’ ,,zmenit’ svet™;

* asertivne akty, ktoré popisuju realitu sveta;

* performativne akty, ktoré maji primit’ adresata k vykonaniu niecoho,
naptiklad v ptipade odsudzujiceho rozsudku v trestnom konani;®

* komisivne akty, ktorymi sa hovorca zavizuje k uréitému konaniu;

* expresivne akty, ktoré vyjadruju psychologicky stav.

4 Austin distinguishes two types of speech act: constative and performative. While constative speech
acts describe a sitnation and can therefore be evaluated for how well they describe the world, i.e. they
can be true or false, performative acts produce an action (e.g. |1 sentence you to 20 year prison’)."
FIORITO, L. On Performatives in Legal Discourse. In: Metalogicon, 20006, ro¢. XIX, €. 2,
s. 104 [cit. 24.12.2017]. Dostupné z: http://web.mclink.it/MI2701/rivista/20061d/
Fiorito06ld.pdf

5 Ibid, s. 101 a nasl.

6, Most explicitly, trial sentences and other judicial rulings frequently require that parties do something
that itself qualifies as a ,,restored bebavior.“ Imprisonment, for instance, requires going into a certain
space, wearing certain clothes, and acting in a certain manner. Less severe sentences may be equally per-
Sormative: a growing number of criminal sentences mandate performances of shame or self-degradation,
where the convicted individual munst post a stigmatiging sign on bis property, drive around with a special
bumper sticker, or do community service in specified attire.” HIBBITTS, B. J. De-scribing Law:
Performance in the Constitution of 1.egality. [cit. 24.12.2017]. Dostupné z: http://law.pitt.
edu/archive/hibbitts/describ.htm


http://web.mclink.it/MI2701/rivista/2006ld/Fiorito06ld.pdf
http://web.mclink.it/MI2701/rivista/2006ld/Fiorito06ld.pdf
http://law.pitt.edu/archive/hibbitts/describ.htm
http://law.pitt.edu/archive/hibbitts/describ.htm
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Fiorito tiez rozlisuje roézne funkcie re¢ovych aktov v prave:

* deklarativne: podla neho sem patti ,,vyhlasujem Vas za muza a zenu®;

* asertivne: ,,potvrdzujeme, Ze...

* performativne: napriklad pri uzatvoreni manzelstva ,,ano, beriem®;

* imperativne: ,fajcenie je zakazané®;

* optativne: napriklad v pripade urcitych pravaych zvyhodneni pri

naplneni Zelanej hypotézy pravnej normy.

Zakony (resp. iné vSeobecne zavizné pravne predpisy) ako aj sudne (¢i
spravne) rozhodnutia tak mozno pohladom ,,zvonku®, externe, z hl'adiska
tedrie recovych aktov analyzovat’ aj v takto naznacenom duchu. Nemusi
v$ak pritom ist’ iba o analjzu vysostne vedeckd a samoucelnu, bez prak-
tického vyznamu pre lepsie pochopenie fungovania prava — dokladd
to osobitne napriklad (ale nielen) pravay teoretik zo susedného Pol'ska,
Marcin Matczak. Jeho predstavu o praktickej vyuzitelnosti teérie recovych
aktov v pravnej vede (ale aj praxi), blizku pravnemu realizmu, si tu preto
strucne predstavime.

3 Marcin Matczak a zakon ako reCovy akt

Marcin Matczak sa pri svojom skumani prava sam hlasi k teérii recovych
aktov ako zdroju svojej in$piracie, hoci si uvedomuje, ze v pripade zakonov
nejde o re¢ové akty vo forme hovoreného slova, ale skor v podobe zachy-
tenej pisomne.” To mu vSak nebrani aplikovat’ teétiu recovych aktov na jeho
analyzu ,,normativnosti. Ma totiz za to, ze prave tedria recovych aktov
moéze velmi efektivne a zaroven originalne vysvetlit’ fenomén normativ-
nosti, t.j. chapanie prava (zakona) ako zdroja regulacie 'udského spravania,
t.j. zdroja toho, ,,o ma byt*. Matczak tu ma pomerne originalne za to,
ze zdrojom normativnosti v pripade zakonov v skutocnosti nie je obsah,
re¢, text zakona, ako lokuc¢ny akt podla teérie recovych aktov, ale v skutoc-
nosti zakon treba chapat’ skor ako akt ilokuény — t.j. zakon ,,iba* vyjadruje

7 MATCZAK, M. Three Kinds of Intention in Lawmaking. In: Law and Philosophy, 2017,
roc. 30, ¢. 6, s. 651-674.
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umysel, vol'u zakonodarcu pravne (legislativne) upravit’ urcity okruh otazok,
bez ohl'adu na samotny obsah upravy.®

Matczak teda ma za to, ze na samotnom texte zakona (loku¢nom akte), ktory
aj tak podlieha dodatocnym interpretaciam na to ur¢enymi organmi aplikacie
prava, az tak nezalezi — namiesto lokucného aktu, textu zdkona, je dolezi-
tejsia ilokucnd povaha zakona, ktorym podla Matczaka zakonodarca norma-
tivnost’ vyjadruje v zmysle: ,,Cirite ¢okol'vek zikon hovori!®, Co konkrétne
vsak zdkon hovori, to uz vykladaju sidy, ktoré vynucuju aj realny acinok
na spravanie adresatov prava — v zmysle vyssie spomenutého petlokucného
re¢ového aktu.

Matczak tu teda jednoduchym aplikovanim teérie recovych aktov na pravo
(zakon) vysvetluje naraz viacero zakladnych pravnoteoretickych prob-
lémov — otazku normativnosti prava, ale aj otazky realistického fungovania
realizacie, interpretacie a aplikacie prava — a to pritom v podstate obdobne,
ako ich vysvetluje aj sicasny pravny realizmus (viac nizsie). To vsetko
dokazal iba jednoduchym oznacenim zakonov za ,,zasadne® ilokucné akty.
Slovo ,,zasadne® sme tu do Matczakovej tedrie doplnili my, a to iba preto,
ze v skutocnosti sa organy aplikdcie samozrejme mozu pridfzat’ aj doslov-
ného vyznamu textu, akoby vnimali zdkon ako loku¢ny akt. Aj ked’ vsak sud
formalne vnima zakon ako lokucny akt, v skutoc¢nosti ho nevyhnutne vanima
aj ako akt ilokué¢ny, a samotna lokucia je fakticky vzdy ,,iba®“ podkladom
a vychodiskom sudcovskej interpreticie obsahu zidkonodarcovho aktu.
Aj ked ho pritom jeden sud vylozi ,,doslovne®, neexistuje vela sposobov,
ako inému sudu ¢i sudcovi zabranit’ v dotvoreni, ¢i pretvoreni (hoci v tom
najlepsom umysle) lokucie textu zakona inym vykladom — aj dany druhy
sudca by navyse pritom opravnene mohol mat’ za to, ze v skutocnosti postu-
pyje striktne podl'a loku¢ného aktu zakona, hoci v skutocnosti vysledkom
8 suweren ma intengie illokucyina, aby adresaci jego aktu mowy realizowali stany r3ecgy opisane na po-

ziomie aktu lokucynego (na pogiomie semantycznym) i w wiagku 3 tym pod grozba, prymusn

nakazuje adresatom prawa realizacie Swiata opisywanego prez tekst prawny (priymus ten jest takze

elementen: relaji faktyezne pomicdzy suwerenem a adresatami prawa). W njecin metaforyeznym moz-
na by stwierdziC, ze sensem aktn mowy suwerena jest rogkaz ,,Cgyfcie, cokolpiek (tekst) Wam

powie!” MATCZAK, M. Tekst prawny jako opis swiata mozliwego. Rogwazania o statusie onto-
logiczmym normy prawnej, s. 13. [cit. 24.12.2017]. Dostupné z: https:/ /knfpifs.files.word-
press.com/2012/11/matczak_tekst_prawny_jako_opis_lodz2012_knfp.pdf. Odkazuje
na ilokucné akty v zmysle STRAWSON, P. F. Intention and Convention in Speech Acts.

In: The Philosophical Review, 1964, ro¢. 73, ¢. 4, s. 439—460.

1"


https://knfpifs.files.wordpress.com/2012/11/matczak_tekst_prawny_jako_opis_lodz2012_knfp.pdf
https://knfpifs.files.wordpress.com/2012/11/matczak_tekst_prawny_jako_opis_lodz2012_knfp.pdf
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v porovnani s moznou povodnou intenciou zakonodarcu zostane u oboch
sudcov vlastne iba zakonodarcova ilokdcia — v zmysle dodrzania zakono-
darcovho zelania pravnej tpravy daného okruhu otazok, ale za ,,dourcenia“
vlastného obsahu zakonnej Gpravy konkrétnym sudom (organom aplikacie
prava).’

Svoju teériu Matczak v nami naznacenom duchu osobitne rozpracoval
vo svojej kapitole v kolektivnej monografii o problémoch normativity,'"” kde
sam tvrdi, ze zakon mozno vnimat’ ako lokucny aj ako ilokuc¢ny akt, pricom
normativitu vyjadruje prave rovina ilokué¢ného aktu, vzdy pritomna v ramci
kazdého zakona. Lokuc¢na rovina je podl'a Matczaka problematickou prave
pre nami vyssie uvedené dovody — kvoli tomu, ze pri interpretacii textu
(obsahu) nie je mozné drzat’ sa verne pévodného umyslu zakonodarcu,
ktory jednak nemusi byt” urcitel'ny, ¢i znamy, ale zaroven je v realite kazdo-
denného vyvoja neustale revidovany, pricom sa prihliada na rézne meniace
sa kontexty, ¢o sa prejavuje ako ,,dynamika pravnej interpretacie”. Proces
vykladu textu pravneho predpisu preto Matczak vanima ako akési delego-
vanie ulohy vyjadrit’ lokuény akt suidom. Vydanie zakona dokonca pripo-
dobnuje situacii menovania osoby do tdradu — menovanim nie je mozné
vopred predpokladat’, ako konkrétne bude osoba svoj arad/funkciu vyko-
navat’. Podobne zakonodarca vydanim zakona nemoze plne ovplyvnit’, resp.
vylucit’ jeho d’alsi,, zivot®, t.j. vyklad recového aktu." Zrejmy a trvaly zostane
len zakonodarcov ilokuény akt — imysel pravne regulovat’ isté otazky.'

9 Porovnaj MATCZAK, M. Three Kinds of Intention in Lawmaking. In: Law and
Philosophy, 2017, roc. 36, ¢. 6, s. 651-674.

10 MATCZAK, M. Why Legal Rules Are Not Speech Acts and What Follows from That?
In: ARASZKIEWICZ, M., P. BANAS, T. GIZBERT-STUDNICKI, a K. PLESZKA
(eds.). Problems of Normativity, Rules and Rule-Following. Cham: Springer, 2015, s. 338 a nasl.

11V Nemecku existuje podobny pristup na pomedzi lingvistiky a prava; oznacuje sa ako
Strukturujuca priavna nduka. Pozri https://de.wikipedia.org/wiki/Strukturierende_
Rechtslehre [cit. 24. 12. 2017]. Predstavitel'om je osobitne FELDER, E. Juristische Textarbeit
im Spiegel der Offentlichkeit. Berlin: Walter de Gruyter, 2003; FELDER, E. Rechtsfindung
im Spannungsverhaltnis von sprachlicher Vagheit und Prazision. |cit. 24.12.2017]. Dostupné
z: https://www.gs.uni-heidelberg.de/md/neuphil/gs/sprache02/ felder/ felderrechts-
findungimspannungsverhaeltnis.pdf; a tiez: MULLER, F, R. CHRISTENSEN
a M. SOKOLOWSKI. Rechtstext und Textarbeit. Berlin: Duncker & Humblot, 1997.

12 MATCZAK, M. Three Kinds of Intention in Lawmaking. In: Law and Philosophy, 2017,
roc. 30, ¢. 6, s. 651-674.


https://de.wikipedia.org/wiki/Strukturierende_Rechtslehre
https://de.wikipedia.org/wiki/Strukturierende_Rechtslehre
https://www.gs.uni-heidelberg.de/md/neuphil/gs/sprache02/felder/felderrechtsfindungimspannungsverhaeltnis.pdf
https://www.gs.uni-heidelberg.de/md/neuphil/gs/sprache02/felder/felderrechtsfindungimspannungsverhaeltnis.pdf
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4  Recové akty a pravna interpretacia

Naznaceny postoj k zdkonu ako iloku¢nému aktu, ktorého obsah sa meni
naslednym sudnym vykladom, verne odraza dnes prevazujuci pristup
k interpretacii prava — t.j. reSpektovanie tzv. aktualizacnych pristupov, napri-
klad objektivneho recentného vykladu, na dkor subjektivneho originalizmu,
objektivneho originalizmu, ¢ ptisncho textualizmu.” Aj tu teda mozno
vidiet” vyuzitelnost’ tedrie re¢ovych aktov v prave — moznost’ roézneho
chapania recovych aktov totiz verne odraza aktualny stav v prave, kde nielen
na urovni sudnej interpretacie, ale aj na urovni zdkonodarcovych ocakavani
vladne interpretacny pluralizmus,' ¢i dokonca drsnymi slovami Nicholasa
Rosenkranza az akasi kakofénia interpreta¢nych pristupov.'

Interpretacny pluralizmus sa pritom tyka vsetkych modernych pravaych
poriadkov a systém pripustnych interpretacnych postupov stile kosatie,
podobne ako moéze kosatiet’” vSeobecny vyklad chipania re¢ovych aktow.
Za vsetky tedrie a delenia interpretac¢nych pristupov k pravu tu tak len pripo-
menme, ze napriklad znamy izraelsky pravny teoretik aj praktik Aharon
Barak'® rozliSuje tzv. subjektivne interpretacné systémy, kde sa primarne
zohl'adnuje umysel dobového zidkonodarcu (ide teda o originalisticky
pristup k interpretacii, ¢o stelesniuje povodny schleiermacherovsky ideal
hermeneutiky). Aj pritom sa vSak da postupovat’ rézne — osobitne skumat’
tzv. originalny konzekvencialisticky acel, ako dcel, ktory chcel zakonodarca
dosiahnut’, alebo na druhej strane hl'adat’ iba ,,vseobecny* umysel pri tvorbe
zakona, bez predstavy zakonodarcu o dosledkoch.

13 Pri striktnom textualizme sa pritom zdoraznuje, ze zdkonodarca by aspon bol donuteny
zmenit’ text zdkona, ak by sa ukazalo, ze sudy sa pridrziavaju textu, ktory sa povazuje
za nespravodlivy, ¢i zastarany. JONES, Th. W. Textualism and Legal Process Theory:
Alternative Approaches to Statutory Interpretation. In: Journal of Legislation, 2000,
ro¢. 26, s. 45; V podmienkach USA sa pritom v prospech textualizmu hovori aj o tom,
ze umysel zakonodarcu alebo interpreta nema mat’ prednost’ pred myslienkou pravneho
statu — rule of law. CROSS, E. B. The Theory and Practice of Statutory Interpretation. Stanford:
Stanford University Press, 2014, s. 11.

14 Pojem interpretacného pluralizmu pouziva napr. CROSS, . B. The Theory and Practice
of Statutory Interpretation. Stanford: Stanford University Press, 2014, s. 17; Vychddza z die-
la klasikov ESKRIDGE, W.N. Jr. a P. P. FRICKEY. Statutory Interpretation as Practical
Reasoning. In: Stanford Law Review, 1990, ro¢. 42.

15 ROSENKRANZ, N. Q. Federal Rules of Statutory Interpretation. In: Harvard Law
Review, 2002, roc. 115.

16 BARAK, A. Purposive Interpretation in Law. Prel. Sari Bashi. Princeton: Princeton
University Press, 2005.

13
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Naproti tomu Barak odliSuje tzv. objektivne systémy interpretacie, ktoré
nehladaju imysel zakonodarcu, a ktoré pripustaju, ze sudca moze textu
rozumiet’ a vylozit’ ho aj inak nez by ho vylozil (interpretoval) povodny autor,
¢i povodni adresati. Pritom by sa vSak vraj mal textu pripisovat’ vyznam slov
bezny v case aplikdcie textu — tento ptistup sa napriklad v USA oznacuje
ako pristup tzv. staré¢ho textualizmu. Jeho opakom je pristup tzv. nového
textualizmu, ktory pozaduje zohl'adfiovat’ taky vyznam slov, aky by citatel
ptipisoval textu v ¢ase jeho vzniku.'” Aby to vSak nebolo také jednoduché,
existuje tiez vraj tret{ objektivny pristup, ktory objektivne hodnoti umysel
textu, a napokon stvrty objektivay pristup, ktory umozuje aktualizovat’ text
zakona.

Objektivny pristup méa pritom vo vSeobecnosti blizsie ku gadamerovske;
verzii hermeneutiky, ale tiez napriklad k stcasnym talianskym hermeneu-
tikdm, ktoré uznavaju moznost’ vykladat’ text dodatoc¢ne a s odstupom casu
aj radikalne — prikladom je Vattimo a jeho marxistickd hermenecutika, blizka
Pavicovému hnutiu Critical Legal Studies a marxistickému pristupu k pravu.
Do tejto ,,radikalnej” mnoziny nasledného prispdosobovania vykladu zrejme
mozno radit’ aj Siroké interpretacné pristupy filozofie bezného jazyka
a tedrie recovych aktow.

Uz len pre uplnost’ vsak este dodajme, Zze podla Baraka existuju aj pros-
tredné, subjektivno-objektivne interpretacné pristupy — prvy je taky, ktory
zacina subjektivnou interpreticiou, a iba ak sa fou nepodari dopatrat’
k nepochybnému vysledku, aplikuje sa v druhom kroku objektivny vyklad.
Tieto nazory pritom vychadzajd z toho, ze sud je agentom zakonodarcu
ako principéla,'® a mé teda v prvom rade naplnat’ jeho voru. Druhy pristup
je taky, ktory predpoklada, ze aj zakonodarca si zvicsa zeld vykladat’ text
objektivne — a ten, kto chce pouzit’ subjektivny vyklad, to musi osobitne
zdovodnit’. Tretl pristup je potom opit’ skor subjektivny, ale tmysel zako-
nodarcu sa vyklada vo svetle aktualne platnej legislativy, ktora moze nazna-
Covat’ zmenu umyslu zdkonodarcu v priebehu casu.”” A posledny, Stvrty

17 Typické je pouzivanie historickych vykladovych slovaikow.

18 CROSS, E. B. The Theory and Practice of Statutory Interpretation. Stanford: Stanford University
Press, 2014, s. 3-4.

19 Hovot{ sa aj o preferenciach sucasnej legislativy. Pozri Ibid., s. 16. V podstate ide o re-
centny objektivny vyklad prava.
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subjektivno-objektivny pristup je napokon taky, kde sudca moze F'ubovolne
volit' medzi subjektivhym alebo objektivihym vykladom — co je pristup
tzv. pragmaticky,” ale tiez pristup Dworkinov a pristup ucelovej interpre-
ticie prava, ktord zastiva aj sim Barak.”

Z uveden¢ho vsak stale vyplyva, ze bez ohl'adu na to, ku ktorej interpre-
ta¢nej metéde sa priklonime, naznacena interpretacna pluralita je stale
dokazom toho, ze prax napokon skutocne vedie k tomu, ze perlokucny
ucinok (konecné regulované spravanie adresatov) moze byt’ uplne iné nez
bolo zikonodarcom pdvodne zamyslané.”* Sim zikonodatrca by teda mal
vopred pocitat’ s tym, ze jeho zikony moézu byt’ vykladané objektivne
aj subjektivne, aktualizacne, ale i originalisticky, ¢i textualisticky. Z toho
titulu preto nakoniec nemozno ani zarucit’, ale ani vylacit, ze ilokucny,
loku¢ny a perlokucny akt budu v perfektnej zhode. Vseobecne vsak plati,
ze ich zhoda nie je nutnost’ou — o si uz davno uvedomuje nielen filozofia
jazyka a tedria recovych aktov, ale dlhodobo to zdoraziuje aj tzv. pravay
realizmus, pod¢iarkujici vyznam organov aplikicie prava oproti vyznamu
samotného textu zakona.

5  Taliansky pravny realizmus a filozofia jazyka

Matczakov pristup k zakonom ako recovym aktom a naznacené suvislosti
tedrie recovych aktov s interpreticiou prava vykazuju vel'mi podobne rysy
so sucasnym juhoeurépskym pravnym realizmom, pre ktory je priznacny
podobny interpretacny skepticizmus® — podl'a talianskych pravaych realistov
totiz plati, ze v skutocnosti takmer kazdy pripad méze byt” ponimany ako
whard case, a sudca (osobitne ustavny sudca) moéze dospiet’ aj k inej nez

20 'Tj. taky, ktory hl'adé najlepsie mozné riesenie vzhl’'adom na dosledky rozhodnutia a cel-
kovi ,,policy®. Pozti Ibid., s. 2. Ide o tretf pristup popri pristupe zdoraziujicom imysel
zakonodarcu, a pristupe zdoraznujicom text predpisu.

21 BARAK, A. Purposive Interpretation in Law. Prel. Sari Bashi. Princeton: Princeton
University Press, 2005, s. 30-37.

22 K umyslu zakonodarcu porovnaj AARNIO, A. Essays on the Doctrinal Study of Law.
Dordrecht: Springer, 2011, s. 153-158: Karl Olivecrona existenciu vole zakonodarcu
popieral. Popper zasa konstatoval, ze vola kolektivneho organu je osobitnd a oddelena
od vole jednotlivych ¢lenov takéhoto organu. Nemalo by sa preto ani hovorit’ o voli,
ale iba jednoducho o tom, ze zakon je vysledkom parlamentnej, legislativnej procedury.

25V pripade americkych realistov pozri napr. CAPEK, J. Teorie ,,pravniho realismu®
(Kriticka studie). Acta Universitatis Carolinae: Inridica Monographia, 1976, ro¢. XXIV, s. 63
a nasl. Extrémny ndhl'ad, aZ nihilisticky, zastaval Frank.
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vseobecne ocakavanej interpretacii; preto ani neplati, ze kazdy pripad musi
mat’ jediné spravne riesenie, ako to predpokladd R. Dworkin, hlasajici ideu
»jedinej spravnej odpovede®. Pravni realisti teda neveria v sudcu Herkula,
ktory dokaze vzdy najst’ tu jedinu spravnu odpoved,, a takisto neveria v to,

ze by ho ostatn{ sudcovia museli nevyhnutne nasledovat’.*

Tym skutocnym pravom preto pre pravnych realistov nie je text zakona
(loku¢ny akt), ale iba Poundovo ,,/aw in action — interpretované a apliko-
vané pravo v konkrétnom pripade.® Kym totiz privay normativizmus
kladie doraz na text pravaych predpisov, pravay realizmus naopak zdoraz-
fyje ,realnu prax* — prax sudov, na ktorych pode a v ktorych cinnosti
sa pravo skutoc¢ne dotvara — slovami Riccarda Guastiniho: stava sa z norma-
tivnej dispozicie vlastnou ,,normou®. Zasadne tak pre pravaych realistov
plati, ze sudcovia st podl'a nich tymi, kto v kone¢nom doésledku skutocne
textu zakonov dava zivot — tym, Ze zakony aplikuji na konkrétny pripad,
interpretuju text zakona, tvoria ,,skuto¢né pravo®, resp. pravo ,,dotvaraja®.
Skuto¢nym pravom je tak akoby v zmysle tedrie recovych aktov nie lokucny,
ale az samotny perlokucny akt, ktorého realiziciu zabezpecuje organ apli-
kicie prava svojim vlastnym vykladom lokucie zakonodarcovho aktu.

Asi najvyznamnejsi sucasny taliansky pravny realista, Guastini, vak zaroven
upozorfiuje, ze napriek tomuto ,interpretacnému skepticizmu® taliansky
realizmus nezastava nihilisticky ,,hard skepticizmus v zmysle tézy ,,anything
goes” > Vyklad totiz ma aj podl'a sucasného pravneho realizmu urcité svoje
hranice a pravidla. Novinkou v porovnani so starsim skandinavskym

24 Toje Guastiniho definicia interpreta¢ného skepticizmu. Pozri GUASTINI, R. A Sceptical
View on Legal Interpretation. In: Analisi e diritto 2005. Turin: Giappichelli, 20006, s. 139.

25 Tato myslienku Roscoe Pounda, presadzujuceho sociologicky pristup k pravu, si osvojili
aj americki pravni realisti, najmi z radov sudcov — Frank ¢i Holmes. Porovnaj: PAUL, J.
The Legal Realism of Jerome N. Frank: A Study of Fact-Skepticism and the Judicial Process. The
Hague: Martinus Nijhoff, 1959; Pozsi tiez KROSLAK, D. Oliver Wendell Holmes ml.
a jeho vplyv na americkd pravnu vedu a sudnu prax v 20. storoci. In: Acta Facultatis
Luridicae Universitatis Comenianae. Bratislava: Univerzita Komenského v Bratislave, 2007,
s. 179-193; Skandindvski realisti, osobitne Alf Ross, viak tento nihlad castocne kri-
tizovali s poukazom na to, ze odmietanie zdkona ako vyjadrenia ,,prava“ americkym
relistom nebranilo povazovat’ precedensy za pravo — tie by sa vSak podla Rossa mali
radit’ do rovnakej kategérie ako zakon, a za skuto¢né pravo by sa mala povazovat’ vzdy
iba aktudlna interpreticia zdkona/precedensu, pti aplikovani na rozhodovany pripad.

26 Pozti GUASTINI, R. A Sceptical View on Legal Interpretation. In: Analisi e diritto 2005.
Turin: Giappichelli, 2000, s. 142.
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pravaym realizmom je tak napriklad Guastiniho ,,realistické konstatovanie,
ze sudcovia sa pri vyklade pridrziavaju kelsenovskej schémy hierarchie prav-
nych noriem, a pravo pri jeho aplikacii vykladaji prave v tomto duchu —
nie teda Uplne F'ubovolne. Obdobne aj francuzsky predstavitel pravneho
realizmu, Michel Tropet,” tiez konstatuje urcité obmedzenie sudcov pti
interpretacii prava — namiesto Kelsenovej hierarchie v§ak zdoraznuje skor
politicko-tstavné (konstitucionalistické) limity sudcovského vykladu prava.
Guastini vsak zaroven pokracuje, ze pravnici a osobitne sudcovia predsa len
dokazu spochybnovat’ velki mnozinu ustanoveni — ¢i uz zakonov, ustavy,
alebo inych vseobecne zaviznych pravaych predpisov, a to prave aj vd'aka
roznym interpretacénym metddam, ktoré im pravna tedria poskytuje.”
Tento zaver, zdbraznujuci interpretacny skepticizmus a pluralizmus, nie
je iba nahodne podobny s pristupom tedrie recovych aktov — sucasni
talianski pravni realisti su vskutku nezakryte do velkej miery ovplyvneni
aj filozofmi jazyka — autori Ferrer Beltran a Ratti tak napriklad zdoraznuja,
ze okrem vzoru v americkom a $kandinavskom pravnom realizme bol napri-
klad taliansky pravny realista Tarello ako zakladatel talianskej pravnorealis-
tickej skoly, ovplyvneny aj Quineovymi myslienkami, Chiassoni vychadza
aj z Wittgensteina, Austina a Gricea, Barberis podobne z Wittgensteina a pozi-
tivistu Harta, a napokon Comanducci, ale tiez nami najviac priblizeny Guastini,
boli zase ovplyvneni Alfom Rossom ($8kandindvskym realistom), Norbertom
Bobbiom (talianskym pozitivistom), ale tiez Carnapom.”

6  Novy realizmus Maurizia Ferrarisa, filozofia jazyka a pravo

Skutocnost’, ze sucasné europske pravne myslenie je vskutku silne ovplyv-
nené filozofiou jazyka, ndm moze dolozit’ aj fakt, ze z tedrie recovych
aktov vychadza okrem pravnych realistov aj ,,vSeobecny* filozoficky realista
a taliansky hermeneutik Maurizio Ferraris, ktory sa vo svojom realistickom

27 Pozri bliz§ie GLUCINA, 1. Michel Troper i francuski pravni realizam. In: Zbornik radova
Pravnog fakulteta n Splitu, 2016, roc. 53, ¢. 3, s. 777-796.

28 GUASTINI, R. A Sceptical View on Legal Interpretation. In: Analisi ¢ diritto 2005.
Turin: Giappichelli, 2006, s. 139; Porovnaj GUASTINI, R. Interpretive Statements. In:
GARZON VALDES, E. a kol. (eds.). Normative Systems in 1 egal and Moral Theory. Festschrift
Sor Carlos E. Alchourrin and Engenio Bubygin. Berlin: Duncker & Humblot, 1997.

29 FERRER BELTRAN,J. a G. B. RATTI (eds.). E/ realismo juridico genovés. Madrid: Marcial
Pons, 2011, s. 12.
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(materialistickom) myslenf venuje aj pravaym otazkam. Hoci pritom ,,novy

realizmus*

v zmysle Ferrarisovho filozofického materializmu nemozno
stotozfiovat’ s tzv. pravaym realizmom, ako tretim priadom pravneho
myslenia a pravnej filozofie popri prirodzenopravnej a pozitivnopravne;
skole, urcité stycné plochy medzi pravaym realizmom a Ferrarisovym novym
realizmom su predsa len pritomné — a to prave aj v podobe obojstranného
in$pirovania sa teériou recovych aktov:

Ferraris napriklad s poukazom na Seatlovu tedriu performativanych re¢ovych
aktov, podl'a ktorej pravny dkon sim vytvara realitu, akceptuje, ze pravay
ukon okrem slov ¢asto zahfia aj formu papiera (listiny), mince a podobne.”
Tak moze ,,recovy™ akt (v sirSom zmysle nez je len hovorené slovo) skutocne
tvorit’ realitu aj v jej materialistickom, Ferrarisovom ponati. V skutoc¢nosti
v$ak nielen bankovky, ale dokonca aj myslienky recovych aktov naberaju
materidlnu formu uréitého pohybu molekudl, resp. formu elektrickych
signdlov v mozgu.”® Ako vs$ak potom rozlisit’ reovy akt skuto¢ne meniaci
pravnu realitu a recovy akt meniaci iba ,,mozgova‘ realitu? Kedy ma recovy
aktu skutocné pravne nasledky? Ferraris prave v tom vidi slabinu teérie reco-
vych aktov a jej slabého realizmu performativnych aktov tvoriacich ,,realitu®.
Prichadza preto so svojim vlastnym rieSenim — do niektorych molekul reality
su socialne objekty ,,pripisané” spolo¢nost’ou a individuami, a s steles-
nené v tychto molekulach. Kym totiz zdkladom vsetkych javov na svete,
vratane snov, je urity materialny zaklad, to samo osebe na vysvetlenie
socialnych objektov vratane tych pravnych, nestaci. Okrem molekul, ktoré
predstavuju ,,prvok* objektu, sa totiz vyzaduje, aby sa s nim spojil v mysli
urcity ,,konstrukt™ (zaznam/ recording) objektu (dat, kipa), ktoty je uznivany
aj spolocnost’ou, resp. ktory spolo¢nost’ tymto ,,prvkom* (molekulam)
,»pripisuje” — napriklad tym, ze ich povazuje za zmluvny vzt'ah. V stuvislosti
s tym sa podl'a Ferrarisa tiez vyzaduje, aby tento dkon vykonala konkrétna
na to uréend (sposobild) osoba, ur¢enym postupom (napt. podpisom).”
Opit teda nestaci ,,realita® pisaného textu zakona — vyzaduje sa ,,realita®
30 FERRARIS, M. Manifesto del nuovo realismo. Rim: Laterza, 2012; FERRARIS, M. Manifesto
of New Realism. Prel. Sarah De Sanctis. Albany: State University of New York Press,
2014.
31 Ibid., s. 144.

32 Ibid., s. 162.
35 Ibid., s. 163-168.
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menena predpokladanym, uréenym a akceptovanym spésobom, a mani-
festovana v realite — konkrétnym pravnym tkonom, tkonom na to urcenej
osoby, resp. pravnou skutocnost’ou s uznavanymi pravaymi dosledkami.

Ferraris tvrdi, Ze tym poopravil Searlovu teériu performativnych recovych
aktov a umoznil realistické vysvetlenie spojenia re¢ovych aktov s pravnou
(socidlnou) realitou.’* Nielenze naproti tomu, ¢o tvrdil Austin, socidlne
objekty nevyzaduji nevyhnutne ustne ¢i pisomné recové akty, ale mozu tiez
byt tiez stelesnené v bankovkach ¢i minciach, ale navyse dolezitejsie nez
samotny recovy akt je jeho ,,zapis®, resp. to, ze spoloc¢nost’ urcitym soci-
alnym objektom (s materialistickym zakladom v podobe molekdl ¢i elek-
trickych signalov) pripisuje pravae vyznamny obsah a existenciu.” Socialne
objekty tak aj v sulade s Ferrarisovym materialistickym realizmom existuju
az v praxi, akcepticiou spolo¢nost’ou, ich zapisom/pripisanim na to urce-
nymi subjektmi — v naom pripade najmi sidom (inym organom) v uzna-
vanom procese aplikdcie prava. Prive v tom mozno vidiet’ opakovane
sa objavujucu suvislost’ Ferrarisovho nového realizmu so sicasnym pravoym
realizmom, te6riou Marcina Matczaka a s te6riou re¢ovych aktov — spolocne
kladd doraz na ,,prax® prava, ktora sa performuje v ¢innosti subjektov reali-
zécie a aplikacie prava.

7  Zaver

Sucasny novy realizmus Maurizia Ferrarisa, juhoeurdpsky pravny realizmus,
a tiez najnovsie teérie legislativy a sidnej interpreticie maju spolo¢ného
menovatel'a — filozofiu jazyka a jej tedriu recovych aktov. V prispevku sme
predstavili, ako teériu re¢ovych aktov uchopuje Marcin Matczak a taliansky
pravny realizmus, ktotf niou efektivne objasnuja vzt'ah zdkona a sudnej inter-
pretacie. Teoria recovych aktov a filozofia jazyka vsak inspiruje aj Maurizia
Ferrarisa ako predstavitela ,,nového realizmu® (materializmu), ktorého
pravne myslenie vykazuje viaceré podobné ¢rty ako pravny realizmus a prav-
noteoreticky pristup Marcina Matczaka. Vsetky uvedené pristupy zdoraznuju
vyznam hermeneutiky, interpretacie a praktickej realizacie a aplikacie prava —
az v nich, nie v texte zakona (recového aktu) — sa prejavuje ,,realita® prava.

3 Thid,, s. 163.
35 Ibid,, s. 175.
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Jazyk, pravo a média
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Abstract

Slova majf velkou silu. Silu ovlivnit zardmovan{ informace, kterou predavaj,
stejné jako jeji celkové vyznéni. Za pouziti jazyka se implicitné predavaji
nazory, hodnoty, teorie nebo ideologie. (Fowler, 1991) Jednotlivé spolecenské
systémy vsak nejenom, ze pouzivaji jazyk rtizné, ale zda se, Zze nékdy pouzi-
vaji 1 zcela odlisny jazyk. Jejich prvky se vsak vzdjemné prolinaji a v kazdém
systému jsou razné interpretovany. (Skop, 2012) Proto se tento piispévek
kriticky zaméfuje na jazykové prolinani systému prava a médii. Tedy na jejich
diskurzy, (Richardson, 2006) ovliviiujici se prave svym jazykovym vykladem
i zpusoby, kterymi o svych sdélenich piesvédcuji adresaty.

Klicova slova
Jazyk prava; jazyk médif; komunikace; srozumitelnost prava.
Abstract

Words have a great power. The power to influence the framing of the infor-
mation they transmit, as well as its overall tone. The use of language implicitly
imparts opinions, values, theories or ideologies. (Fowler, 1991) The various
social systems, however, do not only use the language differently but some-
times they even seem to use a completely different language. Their elements
nevertheless intertwine with each other and are interpreted differently by each
system. (Skop, 2012) Therefore, this contribution focuses critically on language
interconnection between law and media systems. Therefore, it zooms into
their discourses, (Richardson, 2006) with focus on influencing their linguistic
differences, interpretation and the ways in which they persuade the addressees.

Keywords
Language of Law; Language of Media; Communication; Comprehensibility

of Law.
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Pravo a jazyk

1 Uvod

Zatimco jazyk prava je oznacovan za bizarni, slozity, spletity,' nanicovaty,
rozvlekly, nesrozumitelny, nejasny, nespisovny, tézkopadny, nudny, neuspo-
tadany, neosobni, nezfetelny, tajemny, zatizeny zargonem a klisé, neohrabany,
prazdny, zkrouceny, zastaraly a neurcity,” jazyk médii je do znacné miry jeho
kontrapozici. Stejné tak jako dlouha a slozita vicetroviiova souvéti, zpusobu-
jici snizen{ obecné srozumitelnosti, se povazuji za jednu z typickych charak-
teristik pravniho jazyka’ oproti vyjadfovani medialnimu. Navic ani nepanuje
shoda na tom, zda pravo skute¢né obsahuje n¢jaké zvlastni, skryté vlastnosti,
které by vyzadovaly, aby bylo psino nestozumitelné.* Bez ohledu na odlis-
nosti obou systému spolu pfesto musi tyto diskurzy® ¢asto spolupracovat.
Jazyk prava je v dnesni spolecnosti vsudypiitomny. Ackoli ¢asto bez povsim-
nuti spole¢nosti, prostfednictvim pravniho jazyka se ohlasuji nejzasadnéjsi
spolecenské regulace. A pravé proto pouta trvalou pozornost médif, kterd
na sebe berou tkol informovat spolecnost o téch nejvyznamnéjsich a nejda-
lezitéj$ich® udalostech. A to bez ohledu na to, zda je to pravaimu systému
po chuti, ¢i nikoliv.

Za pouzit jazyka se v tomto procesu implicitné pfedavaji nazory, hodnoty,
teotie nebo ideologie.” Jednotlivé spolecenské systémy vsak nejenom,

I ANNABELLE, Mooney. Language and Iaw. Palgrave, 2014, s. 23.

2 GOLDSTEIN, T. a J. LIEBERMAN. The Lawyers Guide to Whriting Well. University
of California Press, 2016, s. 3—4.

3 SMEJKALOVA, Terezie. Srozumitelnost prava. Pravnik, Praha: Ustav stitu a prava
AV CR, 2013, ro¢. 152, ¢. 5, s. 447—472.

4 MELLINKOFF, David. The Language of the Law. Oregon: Resource Publications, 1963,
s. 424,

5 RICHARDSON, John E. Analysing Newspapers: An Approach from Critical Disconrse Analysis
[online]. Palgrave Macmillan, 2006.

6 Jde samozfejmé o subjektivni hodnoceni médil. Urcovanim toho, co média povazuji
za dostatecné dulezité a vyznamné, aby piekrocilo prah pozornosti a stalo za publikova-
ni, se zabyvaji teorie nastolovani agendy (;,agenda-setting®). Kritérii jsou pfitom hodnoty
jako napfiklad (ne)pfedvidatelnost, jednoduchost, rozsah, rizikovost, sex, zapojeni cele-
brity nebo vysoce postavené osoby, vzdalenost/blizkost mista déni, nasili nebo stiet za-
jmu, vizudlné atraktivni podivana, déti, ideologie a politické rozbroje. Zdroj: JEWKES,
Yvonne. Media and crime. London: Sage, 2011, s. 45. Vice viz také napifklad: MCCOMBS,
Maxwell E. a Donald L. SHAW. The Agenda-Setting Function of Mass Media. Public
Opinion Quarterly [online]. 1972, ro¢. 36, ¢. 2.

7 FOWLER, Roger. Langnage in the News: Discourse and Ideology in the Press. Psychology Press,
1991.
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ze pouzivajl jazyk rtzné, ale zda se, ze nékdy pouzivajl i zcela odlisny
jazyk. Jejich prvky se nicméne vzdjemné prolinaji a v kazdém systému jsou
rizné interpretovany.® Proto se tento piispévek kriticky zaméfuje na jazy-
kové prolinani systému prava a médii, které se ovliviiujl prave svym jazy-
kovym vykladem i zpusoby, kterymi o svych sdélenich presvédcuji adresaty
(ptijemce). Poukazuje také na problémy i tfeci plochy, které pii vzdjemném
prolinan{ obou systému vznikaji.

V tomto textu chdpu pravni jazyk siroce jako prostfedek pravni komunikace.
Pokud déle pojednavam o pravnim jazyce, jde jak o jazyk pravnich texta, tak
jazyk pravniku, ktery nékdy byva oznacovany pifmo za samostatny, prav-
nicky zargon. Jazyk prava a jazyk pravnika jsou nicméné dvé strany téze
mince: jazyk pravnich predpist ovliviiuje jazyk komunikace mezi pravaiky,
a naopak neologismy slovni a frazeologické pochazejici z pravni praxe maji
tendenci pronikat do pravnich textd.’

2 Jazyk prava a jeho ptasobeni

Podstatou prava je obecny jazyk a viditelnym projevem prava je jeho slovni
vyjadteni. Pravni jazyk je tedy ,,druben obecného spisovného jazyka, ktery se uplat-

iinje v oborn prava‘“’

a pouziva se piedevs$im v pusobeni v oblasti zakono-
darné, soudni i spravni ¢innosti, dale pfi praci advokatt a pravni védy. White
chape pravo pfenesene nikoliv jen jako systém pravidel, ale prave jako jazyk,
do néhoz zahrnuje mnozinu vyrazi a frazi, i navyky mysli a ocekavani. Silu
prava je pak tfeba vnimat v jeho jazyku, protoze prave tento jazyk je zptisob,
jak pusobit na vaimani celé spole¢nosti."!

Pristoupime-li nicméné na tezi, ze pravo vyuziva pusobeni obecného jazyka,
pak podléha i vnéjsim — gramatickym a stylistickym — jazykovym pravidlim.
Porozuméni pravnimu jazyku je tedy zavislé na srozumitelnosti jeho lingvi-
stickych kvalit, ale také na porozuméni mluvéich ovlddajicich dany jazyk."

8 SKOP, Martin. Privo a vdser: Jazyk, pribéh, interpretace. Brno: Maﬁaryl\ova univerzita, 2012.

9 Obdobneé viz SME]KALOVA Terezie. Srozumitelnost prava. Pravnik. Praha: Ustav sta-
tua prava AV CR, 2013, ¢&. 5, 5. 447-472.

10 GERLOCH, Ales. Teaﬁepmm 6. vyd. Plzeit: Ales Cenck, 2013, s. 107 a nasl.

11 WHITE, J. B. In: SKOP, M. Prdvo a viseri: jazyk, pribéh, interpretace. Brno: Masarykova
univerzita, 2012, s. 47.

12 BIX, Brian. Law, Langnage and 1.egal Determinacy. Oxford: Clarendon Press; New York:
Oxford University Press, 1993, s. 73-74.
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Vyznam slov se proto muze ménit s ohledem na kontext a jeho chapani
zavisi na znalosti tohoto kontextu mluvéich ¢i adresata.”

Hlavnimi pozadavky na pravni jazyk jsou podle Getlocha' jednoznainost,
konstantnost a srozumitelnost pravni terminologie, zvlasté proto, ze zakonné
pojmy a jejich legalni definice jsou jako soucasti zakonu obecné zavazné.
Kazdé ze tif kritérif jim jmenovanych ovSem ve skute¢nosti pusobi v pravu
1jinych systémech vykladové obtize, a proto se na né zaméfim detailnéji. Jini
autofi tento vycet rozsifuji o dalsi pozadavky, jako jsou tcelnost, neutralita,

£15.16

stabilita a stru¢nos ¢i jasnost (transpatrentnost).'”

Co se tyka jednoznainosti (popt. presnosti'®), jde o pozadavek sice zasadni,
ale zaroven tézce dosazitelny. Na jednu stranu souvisi s principem pravni
jistoty, kdy nema byt pochyb o tom, co pravo nafizuje,” na stranu druhou
musi byt formulace dostate¢né obecna a nekonkrétni, aby postihla co nejveétsi
vycet zamyslenych cila.”’ Jednoznacnost se tak jevi spiSe jako nedostizny
ideal, ke kterému je tfeba sméfovat.”! Navic je nutné mit na zfeteli, Ze existuji
piipady, v nichz se zamérné pouziva slovo s vicero vyznamy, popt. slovni

13 SMEJKALOVA, op. cit.

14 HENDRYCH, Dusan a Joset FIALA. Privnicky slovnik. Praha: C. H. Beck, 2009.

15 SMEJKALOVA, op. cit.

16 MELLINKOFF, David. The Language of the Law. Oregon: Resource Publications, 1963,
s. 285 a nasl.

17 LOTSCHER, Andreas. Conceptual and Textual Structure in legislative Texts.
In: WAGNER, Anne and Sophie CACCIAGUIDI-FAHY (eds.). Obscurity and clarity
in the law: prospects and challenges. Ashgate, Aldershot, 2008, s. 131.

18 Neékteff autofi jednoznac¢nost a presnost spojuji, jini vymezuji jako dva zvlastni pozadav-
ky. Zde pro tcely shrnuti zjednoduseno, dotyka se obecné obou pojmd.

19 FULLER, L. L. Positivism and Fidelity to Law a Reply to Professor Hart. In: Harvard
Law Review, 1958, ¢. 71, s. 371.

20 Proto casto uziva neurcitych pojmu jako napiiklad ,,v mife nepfiméfené mistnim pome-
ram* nebo ,,podstatné omezuje obvyklé uzivani pozemku® (oboji viz zikon ¢. 89/2012
Sb., obcansky zakonik) kde nelze jednoznaéné obecné urcit, kdy uz pijde o ,,miru nepii-
méfenou” ¢i,,uzivani nikoliv obvyklé a spravni ¢i soudni organy tak vzdy musi pfihléd-
nout k okolnostem pfipadt. Konkrétni aplikaci viz napf. rozsudek Nejvyssiho soudu
Ceské republiky sp. zn. 22 Cdo 3940/2014, ze dne 29. 4. 2015.

21 Pouze mechanicky aplikovany gramaticky ¢i doslovny vyklad by navic degradoval vy-
znam aplikované pravni normy. ,,Jazykovy vyklad piedstavuje pouze prvotni piiblizeni
se k aplikované pravni normé. Je pouze vychodiskem pro objasnéni a ujasnéni si jejtho
smyslu a ucelu (k ¢emuz slouzi i fada dalsich postupu, jako logicky a systematicky vy-
klad, vyklad e ratione legis atd.). Mechanicka aplikace abstrahujici, resp. neuvédomujici
si, a to bud’ umyslné nebo v dusledku nevzdélanosti, smysl a ucel pravai normy, éinf
7 prava nastroj odcizeni a absurdity.“ Zdroj: Nilez Ustavniho soudu Ceské republiky PI.
US 33/97 ze dne 17. 12. 1997.
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obrat s moznostmi nekolikeré interpretace, at’ uz z divodu zakonodarcovy
jazykové neobratnosti,”> nebo, aby dané vyjadfeni postihlo co nejsirsi a nejo-
becnéjsi okruh adresatt. Jevi se pak jako vhodné, zvlast¢ nedrzi-li zako-
nodarce jednotny vyklad ¢i rozsah takovych pojmi, takové terminy pifimo
v pravaim pfedpisu upfesnit.”?

Pravni jazyk je tak nevyhnutelné soucasné specificky i obecny, jelikoz musi
pojmenovat zvlastnosti pravniho mysleni a schematizovat regulaci spolecen-
skych vztaht.” Navic by snaha o maximalni pfesnost vyjadfovani v pravu
mohla paradoxné¢ vést az jeji nesrozumitelnosti pro béznou vefejnost (pravai
laiky), coz je v demokratickém privaim stit¢ nezadouci situace.® Proto
by bylo v kazdém z ptipadd pro dosazeni maxima pravni jistoty tieba nalézt
urcity optimalni bod €i rozmezi, kde mira srozumitelnosti nenarusuje pfesnost

26,

pravai komunikace.*>?” V piipadé¢ stfetu stozumitelnosti a pfesnost pak zalezi,

o jaky typ pravnfho dokumentu ptjde. Co se tyka soudnich rozhodnuti, Pavel

22 STICH, A. O dvojznacnosti v pravnickém vyjadfovani. In: Nase 72 ro¢. 51, 1968, ¢. 3,
s. 147-151. Dostupné také z: http:/ /nase-rec.ujc.cas.cz/archiv.phprlang=en & art=5384

23 Pifkladem muze byt pojem ,,dlouhodoby majetek®, definovany zikonem ¢&. 235/2004
Sb., o dani z pfidané hodnoty, v § 4 odst. 4 pism. d) nasledovne:

(4) Pro dicely tohoto gakona se ddle rogumi
D) dloubodobyn majetkem obchodni majetek, ktery je 1. hmotnym majetkem podle dikona upravu-
Jlctho dané 3 prijmii7c); hmotny majetek prenechany k ugit na dakladé smlonvy, pokud je njedndno,
Fe viastnické pravo k ugivanému hmotnému majetkn bude prevedeno na jeho ugivatele, se pro iicely dané
3 pridané hodnoty povaguje za dlounhodoby majetek ugivatele,
2. odpisovanym nehmotnym majetkem podle Zdkona upravujicibo dané 3 prijmi7c),
3. pogemken, ktery je dlouhodobym hmotnym majetkem podle pravnich predpisii upravujicich iicet-
nictvi7 d); pogemek prenechany k ugiti na dakladé smbouvy, pokud je njedndno, Ze viastnické prdvo
k ugivanému pozembkn bude prevedeno na jeho ugivatele, se pro iicely dané z pridané hodnoty povazguje
za dlouhodoby majetek ugivatele, nebo
4. technickym Zhodnocenim podle zikona upravujiciho dané 3 prijmii.
Zatimco zdkon ¢&. 563/1991 Sb., o uéetnictvi, definuje dlouhodoby majetek v § 19 odst. 8
pouze takto:
Dilouhodobym se rozumi takovy majetek a zdvazky, kde doba pousitelnosts, popripadé sjednand doba
Splatnosti pri viniku ticetnibo pripadu je dels? neg 1 rok.

24 WHITE, J. B. In: SKOP, op. cit., 5. 58-59.

25 SMEJKALOVA, op. cit.

26 MYSKA, Matgj, Terezie SMEJKALOV A, Jaromir SAVELKA a Martin SKOP. Creative
Commons and Grand Challenge to Make Legal Language Simple. In: PALMIRANI,
Monica, Ugo PAGALLO, Pompeu CASANOVAS a Giovanni SARTOR. Al Approaches
to the Complexity of Legal Systems. Models and Ethical Challenges for 1.egal Systems, 1.egal
Langnage and 1egal Ontologies, Argumentation and Software Agents. Berlin, Heidelberg, New
York: Springer, 2012, s. 272.

27 Prikladem takovych textu jsou pravni vefejnosti obvykle zminovany napf. texty pravnika
a novinafe Tomdse Némecka v rubrice Pravo a justice Lidovych novin (2009-2013).
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Pravo a jazyk

Molek ve svém ,,mikrotestu proporcionality* navrhuje, aby v ptipadé pochyb-
nosti mezi stozumitelnosti a pfesnosti pravniho vyjadfeni pfevazila pfesnost.”
K druhému pozadavku na pravai terminologii, konstantnosti neboli stdlosti
pouzivaného pojmoslovi, je tieba vzit pfedevsim v potaz historii jednotlivych
pravnich systémut a narodnich pravnich radu. Je tieba pfiznat, ze udrzovat
jednotnosta kontinuity pravni terminologie se daif spiSe v systémech ¢i statech
s dlouholetou pravni tradici 1 nepferusenym vyvojem, jako je napiiklad ten
anglosasky. Naopak, v ramci ¢eského prostredi stale vidime zna¢nou neukot-
venost a nejednotnost pravai obce v ndzoru, zda se vracet k terminologii
tzv. prvni republiky, ponechat terminologii pfinesenou a nyni zna¢né zauzi-
vanou komunistickym rezimem, ¢i naopak vymyslet terminologii novou,”
poplatngjsi a vice odpovidajici dnesni mluvé i jazykovym pozadavkam.

Co se tyka pozadavku srogumitelnosts, je tieba upozornit, ze porozumeéni prav-
nimu jazyku md dva podstatné rozméry: jazykovou (lingvistickou) srozumitel-
nost a pravn{ (konceptudlni) srozumitelnost.” Pficemz to prvé nemusi nutné
implikovat druhé, a naopak: kdyby tomu tak bylo, neexistovaly by pocetné
interpretacn{ problémy a cetna judikatura, ktera specifikuje vyznam pojmt
v ruznych kontextech nebo pfednost pouziti nékterych pravnich pfedpisa.”
Je tedy rozdil mezi nesrozumitelnost{ zapficinénou problematickym pred-
métem textu a nesrozumitelnosti zptisobenou nekompetentnim pouzivanim
jazyka,”” pfipadné pak nesrozumitelnosti smérem k vefejnosti zpusobenou
uzitim (pro vefejnost) matouciho pojmu, ktery ma v bézné uzivaném jazyce
jiny viznam nez v pravaim.”

Vsechny tyto pozadavky se vztahuji na vztah pravaajeho adresatt (pifjemct) —
casto tedy laickou vefejnost. Na tomto misté je dobré si uvédomit, ze pravo

28 MOLEK, Pavel. Ke komu soudy mluvi aneb Mel¢dk a Schrédingerova kocka. In: Jiné
prave [online]. 13. 2. 2011. Dostupné z: http://jinepravo.blogspot.com/2011/02/pavel-
-molek-ke-komu-soudy-mluvi-aneb.html

29 Vhodné toto ukézala diskuze k novému obcanskému zakoniku a debata o (znovu)zavadeni
zastaralych pojmu jako napiiklad rozhrada, pfestavek, vyprosa, pacht, zavdavek ¢i vymeének.

30 SMEJKALOVA, op. cit.

31 SMEJKALOVA, op. cit.

32 ASSY, Rabeea. Can the Law Speak Directly to its Subjects? The Limitation of Plain
Language. Journal of Law and Society [online]. 2011, ro¢. 38, ¢. 3, s. 392.

33 Piikladem muze byt pojem ,,perfektni“, napi. perfektni pravni norma, ktery se lisi
od v soucasnosti bézné uzivaného slova ,,perfektni ve smyslu ,,bajecny, skvely™ (jakko-
liv vyznam ,,dokonaly se v obou jazycich pfiblizuje).
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pottebuje, aby bylo pro vefejnost (ob¢any) srozumitelné, jak tvrdil uz Jeremy
Bentham,* jinak ztrici svou davéryhodnost. Podobné apeloval také cesky
ustavni pravnik Zden¢k Peska, ktery tvrdil, Ze chce-li zakonodarce zakon
ptiblizit sirokym vrstvaim, musi dbit na pfesnost a jasnost zdkona.” Jesté
extrémnéijs$i pohled nabizi Fuller, ktery tvrdi, Ze bez srozumitelné a jasné
komunikace prava nelze zadny pfikaz autority povazovat za fad, a tedy ani
za pravo.”® Podle jeho vykladu jde o nutnou podminkou existence a efekti-
vity prava, pfi¢emz bez ohledu na formu vyhlaseni pravniho pravidla nelze
nesrozumitelné pravidlo za pravo viibec povazovat.’’

3 Vztah tviirce textu a recipienta

Pravo potiebuje vyuzivat jazyk z raznych divoda, proto ma jazyk v pravnim
kontextu razné funkce. Jednou z nich je také funkce persuasivni — tedy uméni
pfesvedcit at’ uz protivnika, pifjemce normotvorby ¢i vefejnost. Proto jej
néktefi oznacuji za umeéni rétoriky, nikoliv za jednoduchou presvédcovaci
proceduru.”® Ziroven by ale pravo nezistalo funkénim systémem, pokud
by neumélo pfesvédcit, a ba dokonce donutit k tomu, k ¢emu nafizuje.
Samotna rétoricka funkce je tak sice dtlezitd, ale nikoliv jedina, ktera spolec-
nost o spravnosti vysledku a legitimité systému pfesvédcuje. Proto je vhodné,
aby napfiklad soudci peclive premysleli o svém stylu psani a vysledném znéni
vydavanych rozhodnuti, ktery je pro ptijemce i vefejnost symbolem fungo-
van{ celého soudnictvi. Podle Cardoza dokazi napiiklad kultivaci svych lite-
jen o spojovani faktd, argumentd a objasnéni, ale také o pfiméfené pouzivani
dekorativnich prvka™ nebo piiméry srozumitelné pro vefejnost.*” Obdobna
situace se ovsem netyka jen soudcdu, ale také dalsich pravnich profesi véetné

34 BENTHAM, Jeremy. The Rationale of [udicial Evidence, 1842, roc. 4, ¢. 8,s. 290, 294-5. Cit.
dle ASSY, Rabeea. Can the Law Speak Directly to its Subjects? The Limitation of Plain
Language. In: Journal of Law and Society, 2011, ro¢. 38, ¢. 3, s. 377.

35 PESKA, Zdenc¢k. Jazyk zdikonoddrciv. Slovo a slovesnost. 1939, roc¢. 5, s. 32—40.

36 FULLER, L. L. Positivism and Fidelity to Law a Reply to Professor Hart. Harvard Law
Review, 1958, ro¢. 71; nebo FULLER, L. L. Anatomy of the Law. New York, Washington.
London: Frederick A. Praeger, Publishers, 1968.

37 SMEJKALOVA, op. cit.

3% SKOP, op. cit., s. 14.

39 TIbid,, s. 15.

40 Blize viz pozn. ¢. 42.
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legislativeti. Pouziji-li pravnici pfi popisu prava jazyk a sloh umélecké lite-
ratury spravné, mohou podle Posnera nejenom lépe zaujmout publikum,
ale 1 vystiznéji, pfesnéji a zejména lépe stylisticky vyjadfit své myslenky
a tvahy.*h*

Celkova srozumitelnost prava je dle pfedchozi kapitoly zasadnim poza-
davkem, ktery se zaroven potkava s podminkou dalsi: aby se o existenci
a pusobeni prava fakticky dozvédéla spole¢nost — tedy pifjemci, na néz
ma pravo dopadat.”® A pravé v tomto ohledu hraji vyznamnou, ba az neza-
stupitelnou roli média, a to bez ohledu na to, zda se to pravaikam ¢i vefej-
nosti libf: jejich vyznam a existenci uznavaji vSechny strany uz jen tim,
ze média konzumuji, kritizujf, sdileji; pfipadné se do medialniho déni sami
aktivné zapojuji. O vyznamné roli médif a jejich pésobeni ve spole¢nosti
(a na spolecnost) Ize ale také diky nespocetnym vyzkumutim i historickym
zku$enostem tézko pochybovat.*

Pfestoze porozumeni pravu neni zalozeno pouze na porozumeéni jazyku,
je na ném existencialné zavislé, a to proto, ze je komunikovano predevsim

41 SKOP, M., op. cit., s. 37 a 77-78.

42 Ptfikladem muze bvt nalez Ustavniho soudu 1.US 1587/15 ze dne 15. 12. 2015, soud-
kyné zpravodajky Katefiny Simackové, tyka]lcl se odpovédnosti rodi¢t pii urazu jejich
déti a vychove k samostatnosti détl. V ném piiléhave uzila také citace znamé détské
knihy Honzikova cesta. Ackoliv neslo o soudni rozhodnuti zasadniho pravniho vyzna-
mu, ¢i precedenéniho charakteru, povsimla si jej média pravé z toho duvodu, ze slo
o rozhodnut{ srozumitelné a metafora byla vystizna a uchopitelna pro bézného pifjem-
ce. Napiiklad novinaf Petr Kambersky k nalezu napsal: ,,Po ndleu o piiméreném vygivném
(...) jde 0 dalsi vitezstvi rozumn nad formalistickym vikladem prava. A jesté se hezky ite.” In:
KAMBERSKY, Petr. Honzik a Lisa. Lidové noviny, 14. 1. 2010, ¢. 11, s. 1.

43 Adresatem pravnifho textu nemusi byt vzdy nutné laicka vefejnost, muze jit naptiklad
také o vefejnost odbornou. Tento piispévek se vsak snazi poukdzat a zaméfit prave
na tu pravni komunikaci a uziti pravntho jazyka, které sméfuje k laické vefejnosti jakozto
recipientim prevazujicim.

4 Vice napiiklad: BEDNARIK, Petr, Jan JIRAK a Barbara KOPPLOVA Ddjiny ceskych
médii: od pocitkn do souiasnosti. Grada Publishing, a. s., 2011; nebo RUZICKA, Vlastimil,
Politika a média v konzumni spoletnosti. Grada Pubhshlng, a. s., 2011; nebo LIPPMANN,
Walter. Public Opinion. Transaction Publishers, 1946; nebo MCCOMBS Maxwell E
a Donald L. SHAW. The Agcnda Setting Function of Mass Media. Public Opmzm
Quarterly [online]. 1972, ro¢. 36, & 2; nebo JIRAK, Jan a Barbara KOPPLOVA. Masovd
miédia | Mass Media. Portal, 2015, ¢i mnohé dalsi publikace a vyzkumy. Z popularni kul-
tury lze k tomuto tématu doporuéit film Vrted psem (1997). V tomto textu z davodu
omezeného prostoru nijak blize vliv médii na privo nerozebirim, podrobnéji viz napfi-
klad: STACHONOV A, Monika. Mass Media and its Role in Mechanism of 1.egal Regulation
[online]. Brno, 2014 [cit. 5. 1. 2018]. Masarykova univerzita, Pravnickd fakulta Dostupné
z: https://is.muni.cz/th/3483l4/pravf_m/
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prostrednictvim jazyka.* Jak naptiklad podotykd Luhmann, v komunikaci
a pouzit jazyka jde pouze o vyslany podnét, pficemz zalezi na pifjemci, jak
o jeho zaznamenan{ a vysledku pifjemce rozhodne. Nelze pfitom piedpo-
kladat, Ze sdéleni bude na obou stranach vylozeno a pochopeno shodnym
zpusobem. Proto podle néj neplati tzv. pfenosovy komunikac¢ni model,
kde je komunikace popsana jako vztah mezi autorem, ktery néco odevzda
ptijemci ve vztahu ,,dat* a ,,pfijmout®.* Naopak je nutné brat na zfetel fakt,
ze pifjemce védome ¢i podvédome usiluje o dotvoteni pfedpokladaného
smyslu sdéleni, popf. sdéleni dekonstruuje tak, ze si jej podtidi vlastnimu
zameéru, prostredi i zkusenostem.”’

S takovym zplsobem se v pravnim prostredi ¢asto setkavaji 1 soudy, které
musi rozhodnout o platnosti nékterého z moznych vyklada napfiklad zakon-
ného ustanoveni, pficemz kromé uzitf vlastnich metod interpretace pfihlizi
také kulturnim zvyklostem — obdobné jako nékdy byva teorie o rozhodujici
uloze pifjemce sdéleni nazjvana — za model kulturalni, ¢i konstitutivai.*® Ten
Stuart Hall popisuje modelem kédovani—dekédovani, kdy proces vzniku
a stylizace jsou produktem institucionalnich vztaht a profesnich zvyklost,
zatimco proces porozuméni zavisi na mocenskych vztazich, politickych
a kulturnich dispozicich. Tento proces proto nemuze zarucit, jaky bude
vysledny vyznam sdéleni.*’

Pravo tedy sehrava roli v popisu myslen{ lidi. A je dtlezité vedeét, jak lidé
o pravu uvazuji, i které zdroje na formovani jejich pravntho myslen{ ptsobi.
Pravé tento obraz jejich uvazovani je pak mozné chapat jako pravo.” ,,Pravo
[totiz] funguje jako symbol, ktery muze legitimizovat existujici spolecenské
vztahy.“*! Slozitost spolecenskych vztahi i styl jazyka pravai Gpravy pfitom
v soucasné dobé dosahuji takové komplexnosti, ze nelze predpokladat pravni

45 SMEJKALOVA, op. cit.

46 LUHMANN, N. In: KRAUS, Jifl. Jagyk v proméndch komunikacnich médit. S. 20.

47 KRAUS, op. cit., s. 21.

48 KRAUS, op. cit.

49 HALL, Stuart. Kédovani/dekédovani 2005 In: KRAUS, Jifi. Jagyk v proméndch komuni-
kacnich médii. S. 23.

50 SOBEK, T. Nemorilni pravo. Plzen: Vydavatelstvi a nakladatelstvi Ale§ Cenék, s. t. 0.,
Ustav statu a prava AV CR, 2010.

5t BRIGHAM, J. Right, Rage, and Remedy: Forms of Law in Political Discourse. Szudies
in American Political Development, 1987, ¢. 2, s. 303-316, s. 305.
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znalosti v celém rozsahu jeho prav a povinnosti.”? Casto pravni laik nema
moznosti, schopnosti, ¢as, vuli ani/nebo energii k nastudovani primarnich
pravnich zdrojt. Predstava obc¢ana po vecerech studujiciho cerstvé vychaze-
jici pravni predpisy ve Sbirce zakonu ¢i soudni rozhodnuti vrcholnych soudt
tak pusobi spise usmeévné nez skute¢né. Princip neznalost zdikona neonlonvi
(kdy subjekt ma znat pravo, i sva prava a povinnosti) nicméné plati bez
ohledu na vyse uvedené subjektivni i objektivni davody, které k neznalosti
prava vedou. Je pak proto casto pravé az roli médif informovat a vzdélavat
ptijemce ve znalostech tykajicich se prava.”

Pravni védom{ tak do ur¢ité miry odvisi i od medialntho informovani. Proto
by tvtrci prava neméli tento ignorovat: pozadavek pravniho vedomi i srozu-
mitelnosti pravni komunikace je totiz povazovan za soucast obsahu prin-
cipu pravaiho statu.”* Naopak, pravai texty, které jsou piili§ nesrozumitelné
¢i vetejnosti fakticky nedostupné (at” uz prave skrze média a dalsi vefejnou
komunikaci), narusuji pravni jistotu i pfedvidatelnost prava a jsou v nesou-
ladu se zdkladnimi principy pravaiho stitu.”® Obdobné puasobi také nesro-
zumitelna soudni rozhodnuti, kterd postupné a systematicky buduji obraz
soudnictvi jakozto nepifstupného a nesrozumitelného systému, jehoz

52 Nelze pfedpokladat, Ze bézny obcan bude ¢ist pravni piedpisy piimo z jejich pravnich
zdroju. V linii této pfedstavy existuji nazory, podle kterych pravni texty nejsou vibec
primarné adresovany béznym obc¢anam, proto neni rozumné ani predpokladat ani oce-
kavat u téchto druht textd takovou troven srozumitelnosti, ktera by odpovidala prameér-
né vzdélanému subjektu daného pravntho systému. Napiiklad podle Stevensona jsou
pravai texty primarné adresovany stitu samotnému a jeho institucim (policii, soudum,
statni sprave), jejichz dkolem je pravo realizovat a aplikovat ve spolec¢nosti. Pokud zna
obcan pravo, tak je to prave diky témto nepfimym formam komunikace realizovanych
piedevsim prostiednictvim médii, kterd informuji ne pfimo o platném pravu, ale prave
o jeho realizacich aplikacich. Stevenson toto svoje pfesvedceni vysvétluje mimo jiné tim,
ze formulace zakont mnohdy ani neobsahuji piimy piikaz, zdkaz nebo dovoleni, jako
tomu je napifklad v trestnim pravu. Viz STEVENSON, Drury. To Whom is the Law
Addressed? In: Yale Law and Policy Review, 2003, ro¢. 21.

53 Piikladem muze byt napfiklad zvySena medidlni pozornost vénovana novému obcan-
skému zakoniku v letech 2012-2014, ¢i Obecnému nafizeni o ochrané osobnich ddaja
(angl. zkratka GDPR) v roce 2018. Zvysena medialni pozornost ovsem nutné nezaru-
Cuje, ze se o daném pravnim predpise vefejnost dozvi kompletni a spravné informa-
ce. I v takovych pifpadech ovsem média pfinejmensim plni dileZitou informacni roli
hlidactho psa, ktery upozorfuje na (méné ¢i vice zasadni) nadchazejici zmeény v pravni
uprave, které si pak jiz zajemce ¢i dotceny subjekt nastuduje sam.

54 Viz také kapitola vyse a FULLER, op. cit.

55 SMEJKALOVA, op. cit.
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rozhodnuti mohou byt vaimana jako nahodili.*® V disledku pak mohou
vést az ke ztrat¢ davéry v soudni systém a jeho legitimitu jako celku.

4  Jazyk a role médii v systému prava

Dalsi stranou rozebiraného vztahu je systém médii. Ten se vyznacuje kombi-
novanym pusobenim s cilem pfinést pifjemcim informace, vzdélan{ zabavu
¢i uspokojeni. V souvislosti s viznamem a pusobenim médii na spole¢nost
se mluvi také o tzv. medidlni gramotnosti, tedy o kvalifikovaném pifjmu
zprav, kdy se pfedpoklada, ze ptijemce je schopen text dekédovat ¢i vidét
za samotné litery textu a najit skutecny smysl ¢i poselstvi zpravy.

A zatimco pravni texty jsou pifjemci ¢asto vidény jako piilis nesrozumi-
telné, slozité a vzdalené jejich porozumeni, jsou to praveé média, kdo obsah
takovych dokumentt ,,pfeklada” do srozumitelného jazyka pro bézného
pifjemce. Navic ani vystudovany pravnik neni vzdy schopen jasné¢ a jedno-
znacné dekédovat zamyslena pravni sdéleni. Je proto naivni si myslet,
ze by pravni laik bézné cetl pfesna znéni zakont ¢i vydana soudni rozhod-
nuti (a pln¢ jim porozumeél). Proto je pro pravn{ systém prace médil tak
zasadni; jsou totiz pfenasecem vétsiny pravnich sdéleni, které se do spolec-
nosti dostanou. Timto procesem podporuji vznik a rozvoj jak obcanské
spolec¢nosti,” tak informovanosti obyvatel o pravu jako takové.

K tomu Jirgen Habermas podotyka, Zze k vefejné debaté je potfeba vefej-
nost; od vefejnosti ocekava zapojeni do rozhodovactho procesu, pficemz
zapojeni jsou vsichni bez rozdilu prostfednictvim raciondlni oteviené

56 Naopak existuji autofi, kteff majf zato, ze nesrozumitelna (rozuméj obsahujici specializo-
vanou pravni terminologii, formulace a struktury, tedy nesrozumitelna pro laika) soudni
rozhodnuti podporujf autoritu prava a pravniho systému prave diky své ritualni ¢i ma-
gické nepfistupnosti pro laika. Viz napiiklad ALLEN, Jessie. A Theory of Adjudication:
Law as Magic. In: Suffolk U. L. Rez., 2007-2008, ¢. 41. Cit. dle SMEJKALOVA, op. cit.

57 K tomu vice Jurgen Habermas a zejména jeho knihy Strukturalni pfeména vefejnosti
(2000) a Faktizitit und Geltung (Besween Facts and Norms, éesky nevydano, 1990), kde
tvrdi, Ze k vefejné debaté je potfeba vefejnost; od vefejnosti ocekava zapojeni do rozho-
dovaciho procesu, pficemz zapojeni jsou vsichni bez rozdilu prostfednictvim racionaln{
oteviené debaty (Between Facts and Norms, s. 364). A prave k tomuto mohou pfispét svou
praci do velké miry i média, jelikoZ bez procesu komunikace se v rozvazujicim publiku
nestanou vefejnym minénim ani ta minéni, kterd mohou byt vefejna (Strukturalni pfe-
ména vefejnosti, s. 322, 353).
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debaty.”® A pravé k tomu mohou pfispét svou praci do velké miry i média,
jelikoz bez procesu komunikace se v publiku nestanou vefejnym minénim
ani ta minéni, kterd mobou byt vefejnd.” A pfestoze masova média tvorbu
vefejného minéni do jisté miry a v mnoha ohledech komplikuji,*’ naptiklad
spojeni mezi poslanci a volici je zajist' ovano pravé publicitou parlamentnich
jednani.’" Politici i vefejnost tak mohou média vaimat jako néco, co vefejny
prostor sice komplikuje, ale zaroven je nezbytné k rozvoji (demokratické)
spolec¢nosti, byt’ nejde o podminku jedinou.®” Vetfejny prostor je totiz uzce
spjaty s principem demokracie a legitimnim statnim zifzenim.”

5 Rozpory mezi diskurzem prava a médii

Média jsou nekdy nazyvana jako tzv. vratni (gatekeeper?™), kteii stfezi a vybi-

rajf, co se k vefejnosti prostfednictvim masové komunikace dostane,
a co nikoliv, a nakonec i v jaké podob¢ (tj. ramovani, framing). Jsou to prave
média, kdo z mnozstvi informaci, které se na vefejnost diky modernim
technologiim v dnesnf dob¢ dostavaji, vybira ty, jez povazuje za relevantni,
a pfedklada je svym ptfjemcim.” Pfestoze jde o jednu z klicovych roli médif
v dnesnim svéte, z pohledu pravniho svéta muize —i pies své klady — pusobit
také znacné potize. Medialn{ obsahy jsou totiz vnimany jako ty, které dokazi
zkreslit realitu, ovlivnit pfenos informaci ¢i dokonce si vytvofit realitu
vlastni.® Na rozdil od pravniho jazyka se také jazyk medidlni vyznacuje

58 HABERMAS, Jurgen. Between Facts and Norms: Contributions to a Disconrse Theory of Law
and Democracy. MI'T Press, 1996, s. 364.

59 HABERMAS, Jurgen. Strukturilni preména vergnosti. Filosofia, 2000, s. 322, 353.

60 Bylo by kratkozraké tvrdit, ze mezi pravem a médii jde o vztah idylicky. Naopak, jde
o vztah komplikovany, nicméné do zna¢né miry komplementarni. Vice viz napifklad:
STACHONOVA, Monika. Vliv médif na soucasné soudni rozhodovani. In: VECERA,
Milos, Jan HURDIK, Martin HAPLA a kol. Nové trendy v sondcovské tvorbé priva. Brno:
Masarykova univerzita, 2015, s. 221-238.

ol HABERMAS, Jirgen. Between Facts and Norms: Contributions to a Disconrse Theory of Law
and Democracy. MIT Press, 1996, s. 158.

62 Dalsimi faktory mohou byt spole¢né hodnoty, vira a motivace, proto podle Lauristina
Huropean Public Sphere and the Social Imaginary of the ,,New Europe®. Ewropean
Journal of Communication [online]. 2007, ro¢. 22, ¢. 4, s. 404—405.

63 HABERMAS, Jurgen. Between Facts and Norms: Contributions to a Disconrse Theory of Law
and Democracy. MIT Press, 1996, s. 329.

64 Pojem zavedeny Kurtem Lewinem v roce 1943.

65 SHOEMAKER, Pamela . a Tim P. VOS. Gatekeeping Theory. New York: Routledge, 2009.

66 LUHMANN, Niklas. Realita masmédii. 1. vyd. Praha: Academia, 2014.
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(mimo jiné) vétsi diskontinuitou, nerespektovanim odborné terminologie,”’
zkratkovitost a jednodussimi jazykovymi vyrazy. Atraktivita urcitého vyrazu
navic dokaze pfebit dalezitost informace samotné, jeji objektivnost, vécnost

a validitu.®® ¢

Lze identifikovat nékolik zakladnich problému spojenych s medialnim
informovanim, kterd ovliviiuji také medidlni a jazykovou konstrukci prava.
Zaprvé, z ruznych davodt — zejména casovych, ale také napiiklad ideolo-
gickych — média nepfenaseji informace v uplné podobé. Muze tak dochazet
ke zkratkdm a zkreslenim, pficemz k vefejnosti doputuje pouze ¢ast infor-
mace nebo informace s vice ¢ méné posunutym vyznamem. Je nutné
si ovsem uvédomit, ze média maji v této roli informatora o pravnich téma-
tech naro¢nou funkei: pokud totiz chtéji porozumét legislative ¢i judikatufte,
a napsat o ni smysluplné sdéleni, nestaci ji precist. Musi predevsim zjistit,
jaky ptibéh se za ni skryva.”” Tedy naptiklad, co vedlo soud k danému zavéru,
co ho pii rozhodovani ovlivnilo, jak rozhodly soudy v piipadech obdob-
nych. Navic zurnalista — obdobné jako pravaik pfi interpretaci” — nevy-
staci s tim, co je napsano v rozhodnuti, potfebuje znat i to, co v rozhodnuti
napsano neni. A to vSe potiebuje stihnout zjistit a pochopit ¢asto v fadu
minut ¢i hodin od vydani daného pravniho dokumentu, obvykle bez toho,
aniz by pfitom mel pravn{ vzdelani ¢i dlouholetou praxi v informovani
o pravnich tématech. Jakmile je ovSem jednou rimovani piib¢hu nastaveno,
je tézké jej byt’ jen pootocit, natoz zcela zménit.

67 Typickym pifkladem muze byt nepochopeni ¢i nerespektovani rozdilu mezi odvoldnim
a dovoldnim, odmitnutim a zamzfm/tmz apod.

68 SCHNEIDEROVA, Sotia. Analjza disknrzn a medidini fext. Praha: Karlova univerzita,
Karolinum Press, 2015, s. 152.

69 Medidlni ,,senzace® spojend s procesem piijimani nového obcanského zakoniku a rozsa-
hem zam}'zélenych zmén v médiich napiiklad piebila hlubsi analyzy a vzdélavaci piispév-
ky, pficemz se omezila na ,,nesystematickou, kritkou, ttrzkovitou komunikaci.* Zdroj:
STACHONOV A, Monika. Medialni analjza rekodlﬁkace nového obc¢anského zakoniku.
In: Dny prava 2014.

70V textu totiz maze byt mnohem vic, nez se autor — normotvirce ¢ soudce — pokousel
sdelit. Jakmile je ale cokoliv vyiceno, autor dila nad tim moc a nemuze nikomu, ke komu
se toto sdéleni dostane, zabranit, aby do n¢j nevkladal své vlastni obrazy a vize, tedy
dilo interpretoval vlastnim zpasobem, ktery nenf vyluéné determinovan vyznamem, jez
normotvurce chtél do normy ukryt (Cit. dle SKOP, op. cit, s. 70-71). S tim souvis
i Radbruchova teze, Ze interpret maze zdkonu rozumét lépe nez jeho tvirce a Ze zakon
muze byt chytfejsi nez jeho tvarci — ba dokonce, Ze musi byt chytfejsi nez jeho tvurci.

71 SKOP, op. cit., 5. 51.
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Zadruhé, k podobnym nasledkim miize dochazet pii piilisném zjednodu-
$enf informace, a to opét at’ uz zamérnou, ¢i neimyslnou praci novinafu.
Média tak sice slouzi jako dulezity prostfednik mezi spole¢nosti a pravnim
systémem, nebot’ zajist’uji urcitou uroven poveédomi o pravu u vefejnosti,
je ale tfeba znat nastrahy a rizika s nimi spojenymi, tedy fakt, ze ncktera
témata mohou zamérné potlacovat ¢i naopak zvelicovat. Pavodni sdéleni
se tak k vefejnosti dostane ve specifické, modifikované podobé¢, véetné
jazyka odlisného od jazyka pravniho. Proto, i kdyZ je pravo spojeno s jednim
jazykem, dochazi v ném k ¢etnym pfekladim z jedné roviny jazyka do jiné —
mimo jiné i do roviny medialni. Pravo by tak mélo pamatovat, ze jeho legi-
timita — at’ uz se sklada z ¢ehokoliv — je dana kolektivni a individualni poli-
tickou imaginaci, a legitimni je pouze tehdy, pokud se mu publikum, z jaké-
hokoliv davodu, rozhodne legitimitu mu pfiznat.”> Pravo by tak na svij
obraz u vefejnosti nemélo nikdy rezignovat.

Zatfet, 1 pfes snahu o profesionalitu médii, jejich nezavislost a objektivitu”™

dochazi z povahy jejich prace k problémum, jelikoZz jsou vzdy subjektem

determinovanym svou povahou, zkusenosti, hodnotovym systémem

a dalsimi faktory.™ Pficiny problémi navic nelze vzdy jasné oddélit, protoze

jsou komplexni povahy a casto pusobi spole¢né. Nelze nejprve nezminit

prvek ¢asu, kdy média v dnesni dobé musi”™ pfinaset informace co nejrych-
leji od data udalosti, idealné piimo ,live” ¢i s minimélnim zpozdénim. Tlak
na poskytnuti rychlé informace je pak natolik velky, Ze média neovéfenou
informaci vypusti vefejné difv nez ji staéi ovéfit, ¢i ji spravné interpretovat.”

Zactvrté, praktickym davodem je také neidealn{ personalni situace souvisejici

se snizujicimi se rozpocty redakef a tlak na usetfeni nakladu. Ta se projevuje

72 WARD, L. Shakespeare and the L egal Imagination. London, 1999, s. 1. Cit. dle SKOP, op. cit.,
s. 59.

73 MCCHESNEY, Robert W. Problém médii: jak uvagovat o dnesnich médiich. Vsen: Grimmus,
2009, s. 9.

74 SMID, Milan. In: RUZICKA, Vlastimil. Politika a média v konzumni spolecnosti. Praha:
Grada Publishing, 2011, s. 94-96.

75 Chteji-li se ucastnit konkurenéni soutéze médif a zustat v ,,nastaveném kurzu®.

76 Viz napt. piipad medidlntho informovani o zruseni zakona Affordable Care Act (ACA,
znamy pod zkratkou ,,Obamacare®), pfi némz néktera média néktera Spatné interpreto-
vala vynaseny rozsudek a v prvni chvili psala o opacném vysledku, nez ve skutecnosti
podle rozsudku nastal. In: ZILIS, Michael A. The Limits of 1egitimacy: Dissenting Opinions,

Media Coverage, and Public Responses to Supreme Conrt Decisions. University of Michigan
Press, 2015.
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castou fluktuac novinatt a nemoznosti jejich specializace (napft. na pravni
tematiku, soudnictvi), kricenim redakénich stavi co do poctu redaktort
a nahrazovani jejich prace pfebiranim zprav z tiskovych agentur ¢i z jinych,
¢asto 1 neovetfenych zdroji. Zaroven redakce na uvolnéna pracovni mista
piijimaji mladé elévy, jejichz prace je levnéjsi nez prace zkusenéjsich
novinafa.”’
V neposledni fad¢ je zasadnim faktorem, ovliviiujicim medialni vystupy, také
vlastnictvi médii. Pficemz v soucasnosti na ¢eském medialnim trhu dochazi
ke vyssi koncentraci vlastnictvi do rukou ceskych podnikatelti a politika,™
jejich motivaci je stale castéji média vlastnit nikoliv z dtvoda ekonomic-
kych ¢i dtvodu prestize, ale divodu ideologickych. Prave oni obvykle velmi
dobfe chapou klicovou roli médif v nastolovani agendy, informovani siroké
vefejnosti 1 ovliviiovani vefejného minéni prostrednictvim médif. Vsechny
tyto faktory tak mohou souhrnné i zvlast’ vyrazné ovlivnit jak uzitf medial-
nfho jazyka v pfipadech informovan{ o pravu a pravni tematice, tak i obsah
sdéleni jako takovy.
6 Zavér
Pravo je ve svém plném vyznamu jazykem, zpusobem udrzovani kultury
argumentu a pfesvédcovani,” prostfedkem komunikace, a nikoliv jen
seznamem pravidel. Proto musi umét prostfednictvim jazyka vylozit pfed-
stavy o tom, jak by se lidé méli chovat. Pokud se mu to nezdaif, nelze
hovotit o efektivaim pravu.*’ Proto je v tomto vztahu klicova role pfena-
sect sdélenf — kterou na sebe ¢asto berou média. Ta dokazi dorucit poselstvi
siroké vefejnosti a seznamit ji zjednodusenou formou s obsahem pravniho
sdéleni. Je nutno ovSem pamatovat také na dskali, kterd s sebou medialni
informovani pfinasi.

77V medialnim svété se tento stav pomérné vystizné glosuje vjrazem ,,20/20/20%. M4 na-
znacit stav, kdy pfiblizné dvacetilety novinaf pracuje pfiblizné dvacet hodin denné za pfi-
blizné dvacet tisic korun.

78 Transparency International Ceska Republika a Lexperanto. Rozkryté vlastnické struktu-
ry a skute¢ni majitelé hlavnich provozovateld médif v CR. Taxparency [online]. 27. kve-
ten 2017. Dostupné z: http://www.taxparency.eu/cz/structures/

79 WHITE, J. B. Law as Language: Reading LLaw and Reading Literature. Texas Law Review,
1982, ¢. 3, . 415.

80 DEUTSCH, J. G. Law as Metaphor: A structural analysis of legal proces. Georgetown Law
Journal, 1978, s. 1346. Cit. dle: SKOP, op. cit., s. 81.
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Média jsou proto dulezitym prostfednikem mezi spolecnosti a pravnim
systémem, nebot’ zajist'uji urcitou urovenn povédomi o pravu u vefej-
nosti, ktera je nezbytna pro jeho legitimitu. Naopak ale také mohou jista
témata, at’ uz zamerné ¢i nikoliv, potlacovat nebo zvelicovat, pficemz hroz,
ze spole¢nost nedostane zamyslené poselstvi v pavodnim vyznamu. S timto
rizikem musi ovSem autor pravniho textu pocitat — ve chvili, kdy text publi-
kuje, je tak pro vyznam sdéleni a interpretace mrtev. Jako autor totiz ztraci
nad textem jeho vytvofenim moc, kterd se dostiva do podrudi pifjemce,”
a to jak médii, tak dalsich adresatt a vefejnosti.

Vztah pravnfho textu a jeho pifjemce je tedy klicovy, a média jsou pravé
tim prostfednikem, ktery sdéleni Casto vefejnosti jako jediny pfednese. Tim
zaroven vznikaji tfec{ plochy a napétl mezi vztahem jazyka prava a jazyka
médif. Média totiz své texty na zaklad¢ puvodniho obsahu vytvareji dle vlast-
nich pravidel, na néz ptivodni autor obvykle nema vliv. Navic dokaz{ ovlivnit
ptfenos informaci i jejich vyzneéni, realitu zkreslit, ¢i dokonce si vytvofit realitu
vlastni. Na rozdil od pravnfho jazyka také vyrazné castéji zjednodusuji ptivodni
sdéleni, nerespektuji odbornou terminologii a vytvafeji tzv. medidlni zkratky.
Na stranu druhou je nutné respektovat specifika médii, ktera jsou systémem
vyrazné odlisnym od systému pravniho. Jejich rychly styl prace i tlak na pfina-
$eni kratkych, udernych a ¢tivych zprav v takika zivém prenosu vytvateji
nesmirny tlak na jejich praci i uziti jazyka jako takového. Proto snadno muze
dochazet k vyse popsanym pochybenim, jako je zkresleni informace ¢i pfine-
seni nepravdivého, zavadéjictho ¢i jinak matouctho sdéleni. Pokud ovSem
nejde o zamernou techniku, méli by mit pro praci médif pravnici jistou miru
pochopeni: ani oni sami nejsou vzdy v kratkém case schopni jednoznacné
prava{ sdéleni spravné a jasné interpretovat, a pfitom na to maji potfebné
vzdélani, zkusenosti a praxi. Nemohou tak chtit nemozné od svéta médii.
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Abstract

In this paper we examine the most important issues legislators have
to address in connection with the functioning of artificial intelligence based
applications. These issues include automatic decision-making, when artifi-
cial intelligence makes deductions about people, often resulting in decisions
with significant consequences to the person (e.g. granting loans, defining
health insurance costs). In this case legislators have to make sure the deci-
sions are not discriminative in any way. The other most important issue
is the protection of privacy in the digital age, when we often pay for goods
and services with personal data like any currency.

Keywords

Artificial Intelligence; Privacy; Profiling; Discrimination; Automated
Decision-Making.

1 Introduction

The discourse about artificial intelligence is not nearly a new one. The devel-
opment of robotics and applications using artificial intelligence has had
a fluctuating tendency: since the 1950’ the voices about the development
and the regulation and ethics of artificial intelligence grew louder or quieter
together. Major steps of technological development push the issue of arti-
ficial intelligence into the forefront of technical and social discourse; these
uprising periods are most often followed by periods of disappointment, and
the cutback in funding that follows these setbacks, finally resulting in decline

1 The work was created in commission of the National University of Public Service
under the priority project KOFOP-2.1.2-VEKOP-15-2016-00001 titled ,,Public Service
Development Establishing Good Governance” in the ,,Az allam gazdasagi szerepvalla-
lasanak hatasvizsgilata egyes agazatokban” Project.
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and the silence of the academic discourse. The longest periods of downturn
took place in the 80’s; these periods, often called ‘Al winter’, happened thanks
to the disappointment resulting from the failure of the hoped major techno-
logical leap, the inevitable strong criticism, and the resulting drought of fund-
ing” The first declining petriod of 1974-80 had different reasons in Europe
and in the United States. In Europe the main reason was the devastating
criticism of the Lighthill-report,’ whereas in the USA the failure of multiple
important projects has led to the cutback of DARPAs funding of artifi-
cial intelligence research to almost zero. The next major period of ‘winter’
in the USA was due to the radical decrease of funding of artificial intel-
ligence research projects between 1987 and 1993.* After this time, artificial
intelligence research projects — partially due to the negative connotations
associated with the concept — have been initiated under different names:
machine learning, intelligent systems, cognitive systems or knowledge-based
systems. The other reason for this was to emphasize that these projects were
not intended to develop an universal artificial intelligence, but rather they
were focused on solving the issues of one particular area.

Artificial intelligence research has picked up steam mainly due to more
advanced hardware available, which can provide sufficient computing
capacity for artificial intelligence to operate. Besides this, developments
on the software side have also proved that artificial intelligence based appli-
cations developed for a specific task are viable. In the past years we have
seen several reports on the news about successful applications of artificial
intelligence. After leaving the confines of universities and research insti-
tutions, commercial research and development have given a strong push
to the artificial intelligence industry. We use artificial intelligence solutions
on a daily basis, whether it is the digital personal assistant of our smartphone,
the machine brain tailoring the newsfeed of social network sites to our taste,
or the analytics application suggesting personalised offers and further items

2 THIERER, Adam, Andrea CASTILLO O’SULLIVAN and Raymond RUSSELL.
Artificial Intelligence and Public Policy. Arlington, VA: Mercatus Research, Mercatus Center
at George Mason University, 2017, p. 7.

3 LIGHTHILL, James. Artificial Intelligence: A General Survey. In: Arzificial Intelligence:
a paper symposium. London: Science Research Council, 1973.

4 McCORDUCK, Pamela. Machines Who Think. 2nd ed. Natick: A. K. Peters Ltd., 2004,
pp. 426—431.
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for us to purchase on online marketplaces. It is not yet common in central-
Europe, but in English speaking countries partially or fully automated
customer service is something you might easily encounter. Despite the fact
that no machine brain could successfully pass the Turing-test,” an inexperi-
enced user sometimes finds it difficult to tell for sure whether he communi-
cated with a chat-bot or not.

Technological development has reached a point where an artificial intelli-
gence based application, that can understand and adequately answer ques-
tions asked in plain human language, is no longer fictional. Available hard-
ware and the abilities of commercial artificial intelligence solutions have
made available a previously unimaginable computing capacity and a more
efficient functioning than ever before, mostly in the field of specialised
applications. The spreading of artificial intelligence based applications have
raised several legal issues, besides moral and philosophical ones. Legislators
have to answer soon to the question whether the current legal framework
is sufficient to deal with the issues raised by artificial intelligence in a way
that is comforting for everyone, or new legislation is required, and the regu-
latory framework for the functioning of artificial intelligence in the society
has to be created. In this paper I wish to contribute to the answering
of these questions by enumerating the most important issues in the field
of public law that may be caused by artificial intelligence. I will not assert
the moral and legal issues of the military application of artificial intelligence,
because — I certainly hope — automatic mechanisms of military use will not
affect the everyday lives of people in the European Union.

2 Automated decision making and discrimination

The legal systems of modern democratic countries are based on the principle
of equality, constitutions declare the equality before law principle and prohibit

5 In his 1950 paper Alan Turing raises the question, whether “machines can think?”.
He suggested a test to examine thinking machines where a human person exchanges
notes — only in writing — with two partners. One of his partners is human, the other
is a machine; the test is considered passed if, after the conversation, the subject is unable
to tell which is which. TURING, Alan M. Computing machinery and intelligence. Mind, LIX,
1950, pp. 433—460.
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discrimination. International human rights treaties and the EU Charter
of Fundamental Rights treat the principle of equality with high regard,
as it is also in strong connection with the right for human dignity.

Artificial intelligence and the issue of equality have more than one touching
point. First, members of the majority of society and minority groups
should have equal access to the latest technologies. We can declare this
as a principle, along with the assumption that the manufacturers of prod-
ucts using artificial intelligence did not intend to create a product that
is functioning in a discriminative way. And yet, several issues have emerged
recently. We should mention here the digital cameras that refuse to take
the picture of Asian people, assuming that ‘someone blinked’; or we can
refer to the recent scandal when Google’s algorithm labelled an African-
American couple ‘gorillas’® Complications have arisen in the field
of linguistic software as well: a translating program automatically trans-
lated the word ‘doctor’ as male, and ‘nurse’ as female.” There can be many
reasons why artificial intelligence fails to function properly in the case
of minorities. One of the possible explanations has to do with the machine
learning mechanism of these applications: machine learning and self-
developing algorithms use the data available for them for studying, there-
fore if the majority of available data is about the majority of society (e.g.
the image-recognising algorithm learned to recognise a human face mostly
from Caucasian characters), then the machine-learning software develops
an inherent bias towards the members of the majority of society, without
this being the actual intention of developers.® Machines tend to try to draw
conclusions about the correct solution of a previously unknown situation
from the available data and the frequency of such events in it. This may

6 The company has issued an official apology in this case [cit. 16. 11. 2017]. Available at: https://
www.usatoday.com/story/tech/2015/07/01/google-apologizes-after-photos-identify
-black-people-as-gorillas/29567465/

7 The Turkish pronoun ‘O’, which does not indicate gender was translated as male and
female respectively (,,He is a doctor” / ,she is a nurse”). Available at: https://www.
princeton.edu/news/2017/04/18/biased-bots-artificial-intelligence-systems-echo-hu-
man-prejudices [cit. 16. 11. 2017]. When writing this article, I have also conducted this
test by translating from Hungarian to English the expressions: ,,6 orvos” (doctor) and
,,0 4pol6” (nurse), the results were the same as described above.

8 CALO, Ryan. Arificial Intelligence Policy — a Roadmap |cit. 17. 11. 2017]. 2017. pp. 10-11.
Available at: https://sstn.com/abstract=3015350
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resultin a learned bias towards the majority, which can be further aggravated
by the machine learning capability, because there is no mechanism to point
their attention towards the data and interests of minorities. Statistical prob-
ability and the behaviour of the machines developed from machine learning
based on large chunks of data can be unintentionally biased, not taking into
consideration the fact that if an answer ir statistically correct, it may not
be actually correct. Therefore, in this case an intervention in the develop-
ment process is called for, in order to make sure that the latest achievements
in technology is equally accessible for every person.

The principle of equality can be breached by another issue as well. Automated
decision making processes are similarly prone to the above described bias
issue, just as the functioning of such systems in general. Artificial intelli-
gence-based decision-making applications without human intervention are
also based on the cognitive and predictive capabilities of machine learning,
therefore in a real-life situation the outcome of a decision is largely influ-
enced by the type and quality of the data used in the learning process, as well
as the contents of the information taken into consideration during the deci-
sion-making process. This negative effect is further enhanced if the algo-
rithm uses a previously created database for learning, possibly receiving
the conclusions, characteristics or scores associated with a person by other
processes or algorithms.” In such cases the previous mistakes and discrimi-
native scoring is taken over by the next analysing algorithm, and it is prob-
ably even further enhanced.

We can find many examples of discriminative automated decisions
in the recent years (even a decade). A recent scandal involving discrimination
and segregation practice is the case of Amazon’s same day delivery service.
The web-based store offered a new service to its premium customers,
promising to deliver the purchased goods to the buyer the day the order
was placed. This service is accessible for an extra fee, and is not available
in all areas. As the first maps of the areas covered by this service came out,
it became visible that in several big cities the neighbourhoods mainly inhab-
ited by minority population (African-American or Latin-American people)

9 BALKIN, Jack M. The Three Laws of Robotics in the Age of Big Data. Obio State Law
Journal, 2017, Vol. 78, p. 35.
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have been omitted form the service. In some cities it was so obvious, that
one of the central districts was not covered by the same-day delivery service,
but all the districts around it were."” The company called this an anomaly,
and explained the coverage areas in other cities by the distance of the nearest
Amazon warchouse from the actual neighbourhood. The details of the deci-
sion-making process are considered trade secret by the company, therefore
exact details are unknown, but a couple of reasons can come into consid-
eration in this case. On the one hand, these areas are inhabited by people
with smaller income, therefore there may be fewer customers who are
willing (and able) to pay the § 99 extra for the service. On the other hand,
crime rates are higher in these districts, so the company might have been
worried for the safety of delivery. One thing is easy to see: the purely data-
based automatic decision-making with no human interaction can easily lead
to a discriminative result. Decisions made based on big data analytics tend
to have an effect directly the against the Government’s social policy goals
by magnifying existing differences, aggravating the already of an adverse
social status, or further isolating the already existing segregated areas.
Therefore it should be recommended to be able to intervene and correct
the decisions made by automatic or machine learning algorithms, in order
to make the mechanism mitigate the adverse consequences of poor social
status instead of aggravating them.

We have to briefly address the fact that automated decision-making and
the gathering of information based on Big Data analytics is not a technique
solely utilized by the private sector, but it is just as — if not even more —
problematic that government agencies use such algorithms, especially
in the field of law enforcement. It was the news of late summer 2017 that
the Immigration and Customs Enforcement (ICE) agency of the United
States is working on developing a data mining based artificial intelligence
algorithm that would be able to process large quantities of data from
multiple sources (besides the databases of all law enforcement agencies
including the FBI, it uses information publicly shared on the internet, blogs,
social networking sites, Twitter posts and from the press). This application
10 The example is about the Roxbury district of Boston. Detailed maps and news coverage

about the scandal can be found here: https://www.bloomberg.com/graphics/2016-
-amazon-same-day/ [cit. 16. 11. 2017].

47


https://www.bloomberg.com/graphics/2016-amazon-same-day/
https://www.bloomberg.com/graphics/2016-amazon-same-day/

DNY PRAVA / DAYS OF LAW 2017

is intended to be able to flag immigrants and non-immigrant foreigners
in the US who may pose a potential threat, because of the possibility that
they will commit a terrorist act or some other crime. The project called

the ‘extreme vetting initiative”"!

has been criticised by several human rights
organisations as well as members of the academic sphere'?, claiming that
the planned algorithm will be discriminative, biased, and inaccurate, subjecting
several innocent people to negative consequences. This example shows that
algorithms used by law enforcement to predictively identify potential crimi-
nals is not fiction anymore. The trouble is that, despite searching for it since
Lombroso published his theories, a trustworthy way to identify potential
criminals has not been discovered yet, therefore innocent people can easily
find themselves in the crosshair. Such applications have been sooner or later
discovered to utilise discriminative ways of profiling, associating a higher
criminality score to coloured people, ot a lower one to white people.”

An other area of potentially discriminative automated decision-making
is the field of scoring mechanisms. The use of scoring when determining
the situation of clients is more and more widespread, with human inter-
vention or without. Insurance companies, banks offering a loan, and other
companies determine the conditions of using their services based on infor-
mation collected about or provided by the client. The make decisions about
the credit status, insurance risk factors or other issues concerning the clients
based on such scoring. This score tells them under what conditions the client
is eligible for a loan, how high insurance costs will be, etc. Such decisions can
be made completely automatically, based on much more data, and consid-
ering more factors than before, by using artificial intelligence based appli-
cations with machine learning capabilities. In this case the issue doesn’t lie
in the quality or bias of the data used, rather in the interpretation of this
information and its transformation to scores. Such systems tend to associate

11 Available at: https://theintercept.com/2017/08/07/these-are-the-technology-firms
-lining-up-to-build-trumps-extreme-vetting-program/

12 The Trump administration’s extreme vetting plan is being blasted as a ,digital Muslim
ban®. The Business Insider, 17 November 2017 [cit. 17. 11. 2017]. http://www.businessin-
sider.com/trumps-extreme-vetting-initiative-digital-muslim-ban-2017-11

13 GUIHOT, Michael, Anne F MATTHEW and Nicolas P. SUZOR. Nudging
Robots: Innovative Solutions to Regulate Artificial Intelligence. Vanderbilt Journal
of Entertainment & Technology Law, 2017, p. 18.
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a lower score with seemingly objective factors that are most likely to occur
in the minority population'; such behaviour is considered indirect disctimi-
nation. The unintended discriminative functioning of automatic decision
making may occur because of the uncertainty bias of such algorithms.
This can happen when the algorithm is set to a risk-averse behaviour, and
the group in question was underrepresented in the sample used in machine
learning, therefore the artificial intelligence didn’t have sufficient data
in order to make an accurate prediction about the certain group. The evalu-
ating algorithm prefers groups it has enough information about, therefore
there are fewer uncertain factors in the decision."

On the other hand, regulating bodies have a hard time discovering instances
of discrimination, because companies don’t grant access to their scoring
mechanisms, they most often consider them trade secrets. Despite this —
or rather, because of this — legislative intervention is important in order for
the regulation to make sure that the artificial intelligence mechanisms used
for scoring do not unintendedly utilise such categories in scoring the clients,
that are unacceptable for the society (such as ethnical or racial factors,
gender, sexual orientation, etc.)."

Despite the above mentioned issues, automated decision making should not
be considered ab ovo problematic, however it is important for the legislator
to find and create safeguards that protect people from the negative conse-
quences or discriminative effects of decisions made by artificial intelligence.
The new Data Protection Regulation of the European Union (GDPR)'" deals

14 KEATS CITRON, Danielle and Frank PASQUALE. The Scored Society: Due Process for
Automated Predictions. University of Maryland Francis King Carey School of Law, Legal
Studies Research Paper, 2014, Vol. 8, pp. 14-15.

15 GOODMAN, Bryce and Seth PASQUALE. FEuropean Union Regulations
on Algorithmic Decision Making and a ,,Right to Explanation®. .4l Magazine, Fall, 2017,
Vol. 38, Issue 3, p. 54.

16 RAMIREZ, Edith. Privacy Challenges in the Era of Big Data: A View from the Lifegnard's Chair.
Presentation held by the president of the US Federal Trade Commission at the Technology
Policy Institute Aspen forum on 19 August 2013 [cit. 15. 11. 2017]. Available at: https://
www.ftc.gov/sites/default/files/documents/public_statements/privacy-challenges-
-big-data-view-lifeguard 70 E2%80%99 s-chair/130819bigdataaspen.pdf

17 Regulation (Eu) 2016/679 of the European Parliament and of the Council of 27 April
2016 on the protection of natural persons with regard to the processing of personal data
and on the free movement of such data, and repealing Ditrective 95/46/EC (General
Data Protection Regulation).

49


https://www.ftc.gov/sites/default/files/documents/public_statements/privacy-challenges-big-data-view-lifeguard%E2%80%99s-chair/130819bigdataaspen.pdf
https://www.ftc.gov/sites/default/files/documents/public_statements/privacy-challenges-big-data-view-lifeguard%E2%80%99s-chair/130819bigdataaspen.pdf
https://www.ftc.gov/sites/default/files/documents/public_statements/privacy-challenges-big-data-view-lifeguard%E2%80%99s-chair/130819bigdataaspen.pdf

DNY PRAVA / DAYS OF LAW 2017

with automated decision making and profiling in multiple instances. It sets
forth that ‘the data subject shall have the right not to be subject to a decision
based solely on automated processing, including profiling, which produces
legal effects concerning him or her or similatly significantly affects him
ot her'® Automated decision making is still possible based on the consent
of the data subject, or if itis necessary for entering into, or performance of,
a contract between the data subject and a data controller; or if it is autho-
rised by Union or Member State law to which the controller is subject and
which also lays down suitable measures to safeguard the data subject’s rights
and freedoms and legitimate interests."” The data subject is entitled to two
key rights. First, the right to request for human intervention from the data
controller, express his/her point of view and to contest the decision.”
Second, the data subject is entitled to the explanation of the decision made
through automated decision-making. Therefore data controllers operating
automated decision-making algorithms cannot conceal the operating logic
of the algorithm, because before beginning the processing of data they
have to give the data subject at least meaningful information about the logic
involved, as well as the significance and the envisaged consequences of such
processing.”!

As we have seen above, artificial intelligence based automated decision-
making algorithms make decisions based on large quantities of data, and
their machine learning abilities are based on the big chunks of data fed
to them. These algorithms are capable of processing such large quanti-
ties of data that human workforce would be unable to analyse or it will
be disproportionately costly or time-consuming for them; they are also
capable of extracting information and making deductions that humans
would be unable to do. So this leads us to our next subject of the legal and
privacy issues of the pattern-recognising capabilities of artificial intelligence.

18 Article 22 paragraph (1) of the GDPR.
19 Article 22 paragraph (2) of the GDPR.
20 Article 22 paragraph (3) of the GDPR.
21 Article 14 point 2. g) of the GDPR.
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3 Pattern recognition and privacy

These days it is no significant difficulty to gain and store huge quantities
of data. These data often contain valuable information, and useful deduc-
tions can be made from them. However, if human workforce is processing
the information, it can take weeks or months to get the desired information,
if they succeed at all. In this information society of ours, such an enormous
quantity of data is produced every day that most of it is never analysed.
The main purpose of data mining is to fill this void and automatically create
models and recognise patterns from available data that are (1) valid, meaning
they are in concert with reality and their existence can be verified by other
evidence; (2) novel, meaning that they are not trivial or straightforward for
anyone; (3) useful, meaning that they lead to some benefit for a person
or a task; finally, they are (4) understandable, meaning they can be compre-
hended by human intellect.” In otrder to achieve this, the achievements and
tools of several fields of science, including artificial intelligence, machine
learning, database technology, statistics, are used. Data mining becomes more
and more efficient every das along with the development of the I'T industry,
since the storage capacity of available hardware doubles in less than a year,
and the computing capability grows in a similar pace. We get an even more
dramatic picture regarding the amount of available data: according to calcu-
lations, the amount of data created daily sums up to 2,5 quintillion bytes;
this information is further detailed by the fact that 90% of all of human-
ity’s data has been created in the past two years.” And because of the devel-
opment and spread of smart devices, sensors and applications available and
used on a daily basis by almost everyone, the speed of data production will
become even faster in the future.** As the well known futurist John Naisbitt
put is, the biggest controversy of the information society is that we are

> 25

‘drowning in information, but starved for knowledge’.

22 FAYYAD, Usama, Gregory PIATETSKY-SHAPIRO and Padhraic SMYTH. From
Data Mining to Knowledge Discovery in Databases. Al Magazgine, Fall, 1996, pp. 40—41.

25 Available at: https://www.domo.com/learn/data-never-sleeps-5

24 IBM Marketing Cloud — 10 Key Marketing Trends for 2017 [cit. 16. 11. 2017]. Available at:
https://www-01.ibm.com/common/ssi/cgi-bin/ssialias?htmlfid=WRL12345USEN

25 NAISBITT, John. Megatrends: Ten New Directions Transforming Onr Lives. London: Warner
Books, 1982.
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The data we voluntarily share or that is created, stored and shared by devices
and applications we use daily, is constantly monitored by companies special-
ised in data mining, looking for trends and patterns that can lead them
to novel knowledge not directly deductible from the raw data itself. This data
mining work has reached an unprecedented level of efficiency using artificial
intelligence. By analysing hundreds or thousands of factors simultaneously,
such information can be deducted from publicly shared data that the person
nerve have shared, or he doesn’t even know about. As for the legal issues
in this matter, we have to address the questions of profiling and privacy, with
special regards to the issue of information not directly shared by the data
subject, but is deducted through data mining by an algorithm.

During automated profiling the algorithm creates a personality profile
by combining and analysing data connected to the person. This profile
includes habits, attitude and other personal characteristics of an individual;
in the possession of this profile, one can predict quite accurately the deci-
sions, preferences, consumer habits and price sensitivity of the person.
One soured of this information is the data subject himself, who shares
a lot of data about himself during the registration process to a certain
website. This data is further enhanced by so-called tracking cookies (small
files on the computer that enable websites to track the online activity
of the user), browser history, the location data of mobile devices, and
other information obtained from various other sources. Many data handlers
don’t only use the information uploaded to its system, but they collect data
from other players (such as social networking sites, e-mail providers, video
sharing sites, etc.), or uses one of the several data broker services, buying
complete information packages about its users. The information obtained
from such profiling can be used for enhancing and personalising services
for better user experience, but can also be used for purposes not that neces-
sarily advantageous for the user, such as personalised pricing. In person-
alised pricing, the price which is shown to a certain consumer is calculated
based on a personality profile of the person, and is exactly or very near
the highest price that actual person is willing to pay for the goods or services
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in question.* Mathematical and economic models, as well as empirical data,
have shown that consumer behaviour can be more accurately predicted
from the tracking data of a person, than based on static information (such
as the location of the device).?” In this case, we have to answer the ques-
tion, whether the browser history, geographical data and the cookies stored
on the user’s computer constitute personal data, even when the actual person
can’t be identified by the name from them. We have to refer to the opinion
of the Article 29 working party of the European Commission, which
declared that such data should be considered personal data even if the data
subject can’t be named, bat can be singled out using them.” So during such
profiling the data handler handles personal data. In this regard the legislator
should create the safeguards that define the boundaries of such profiling

and protect the privacy of the person.

There is another potential result of the spreading of data mining. The
more and more advanced algorithms can successfully predict informa-
tion not at all shared by the data subject, which may include sensitive data,
such as data on the person’s health, sexual orientation, etc. Let us never
forget that the main goal of artificial intelligence based algorithms was
to detect patterns in data humans are not able to.”” The goal of the legislator
in this case is to extend the concept of personal data to data automatically
generated through profiling or prediction, that are connected to a person.
In my opinion, this concept and the legal safeguards should also cover data
not in concert with reality, in other words, false information.

In conclusion, we can see that artificial intelligence and automated applica-
tions based on them have reached a level of complexity which enabled them
to carry out tasks previously not imaginable. Their operation raises several
question that need to be answered in the near future by legislators in order

26 BORGESIUS, Frederik Zuiderveen and Joost POORT. Online Price Discrimination
and EU Data Privacy Law. Journal of Consumer Policy, 2017, Vol. 40, p. 348.

27 SHILLER, Benjamin Reed. First-Degree Price Discrimination Using Big Data. Working Papers
No 58, Brandeis University, Department of Economics and International Businesss
School, 2014, p. 18.

28 Article 29 Data Protection Working Party Opinion 4/2007 on the concept of personal
data. 01248/07/EN WP 136.

29 CALO, Ryan. Artificial Intelligence Policy — a Roadmap. Draft paper, 2017, p. 18 [cit. 17. 11.
2017]. Available at: https://ssrn.com/abstract=3015350
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to be able to provide safeguards for human rights, the principle of equality
and the protection of privacy. These issues require thought and dialogue
with the players of the tech industry, representatives of legal and tech-
nical sciences; however, we should not rush to the decision that the legisla-
tion should limit the introduction of new technologies, or put the brakes
on research and development in order to avoid any risks. The advancement
of technology cannot be stopped, neither kept within the borders of states.
Legislators better create a regulation that safeguards human rights and
creates a safe environment for developing and testing, which doesn’t hinder
the appearance of new technologies.”
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Abstract in original language

A tanulmany célja, hogy egy hosszabb kutatassorozat els6 allomasaként —
a teljesség igénye nélkil — bemutasson olyan maganjogi kérdéseket, amelyek
a mesterséges intelligencidk egyre fokozodé térnyerésével vetédnek fel.
A tanulmanyban sz6 lesz a mesterséges intelligencia fogalmi nehézségeir6l,
majd pedig ebbdl fakaddan a jogi jellegének megitélésérdl, igy elsGsorban
egy lehetséges jogalanyisag kérdésérdl.

Keywords in original language
Mesterséges intelligencia; emberi gondolkodas; jogképesség.
Abstract

The aim of this study is to present, as a first step of a longer series
of researches - without completeness - private law issues that arise with
the increasing penetration of artificial intelligence. In the study, the concep-
tual difficulties of artificial intelligence will be discussed and, consequently,
the assessment of their legal nature, and primarily about the possibility
of legal capacity for robots.

Keywords
Artificial Intelligence; Human Thinking; Legal Capacity.

1 Introduction

Nowadays artificial intelligence (hereinafter referred to as “Al”) is in the focus
of almost all disciplines. This is also true within jurisprudence, which is well
illustrated by the fact that the number of scientific articles that have focused
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on the legal aspects of artificial intelligence has multiplied over the past
period. In 2016 and 2017, it was also demonstrated at domestic conferences
and in the legal literature, that the number of those who deal with the legal
dimensions of the new challenges raised by artificial intelligence is obvi-
ously increasing, Meanwhile, more and more research projects in the field
of higher education explore the utilization of Al and the legal framework
of their usage. By joining this research trend, I would like to add some ideas
to the question of legal capacity issues related to artificial intelligence. The
paper is thought-provoking, the problem horizon is so broad and varied
that it is possible to highlight just a few interesting questions. That is why
I do not deal with the aspects of legal liability at all.

The continuously increasing and variable use of artificial intelligence is well
illustrated by the everyday news reports that deal with Al’s. Here are two
examples of the recent ones:

For many, the Game of Thrones is known as a book or a series what is not
yet completed by the author. Fans have produced a lot of theories about
how the exciting and versatile story could end. However, a programmer
did not rely on fortune because he made an artificial intelligence in order
to predict further events of the unfinished story. The program processed
5376 pages of books so far and analysed it by setting up samples. Although
the software is not perfect, there have been some anomalies (for example,
the story of characters continued who had died eatlier, but I add that this
is not impossible in the world created by the author), but most of the text
consists of readable English phrases and has some setious turns.'

In another research, 35000 web dating profiles were analysed by an Al that
determined the sexual orientation of users with 91% accuracy. The program
searched for such gender-atypical features that are common for homosexual
men and women and it set patterns. Interestingly, this approach is contrary
to the current scientific point of view that homosexuality would have any
physical feature reflected in the face, but based on this method, the Al detet-
mined nearly 30% more precise the sexual orientation than the human

1 Https://motherboard.vice.com/en_us/article/evvq3n/game-of-thrones-winds-of-
-winter-neural-network [cit. 19. 11. 2017].
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participants.” Now it can be clearly seen that the use of Al can create very
serious and massive problems of ethics and personality rights.

In order to gain empirical experience on the effectiveness of Al’s, I used
the Google artificial intelligence to write the study in Hungarian, what
is capable to convert voice into text. The program learned within 5 months
the language intonations, word and letter articulation based on texts read
by university students, so it is able to describe the spoken language with
enough precision in Hungarian.

2 The history and conceptual features of the development
of artificial intelligence

Through these examples, it is clear that Al is no longer a phenomenon
in the field of science fiction but it is part of everyday life. Because
of the widespread use, it may seem that research of artificial intelligence
is the result of a new scientific wave, but in fact it isn’t new, and even
taking into account the evolution of computer science, Al research goes
back in time quite a long. Pamela McCorduck in his comprehensive book
Machines Who Think describes in detail the evolutionary phases of artificial
intelligence. She goes back to the antiquity, where the crossroad of math-
ematics and mythology meant the artificial mapping of human thought.
Then she sees the development of this area as a result of the philosophical
views of human thinking and the various mechanical calculators. The real
breakthrough occurred in the ’40 s, thanks to Alan Turing mathematician
and code cracker, who developed a computer for decoding the codes used
by the Germans during World War I1. Later on, he has written several studies
on computer intelligence and the Turing test bears his name until today.”

2 WANG, Yilun and Michal KOSINSKI. Deep neural networks are more accurate than hu-
mans at detecting sexual otientation from facial images. In: Journal of Personality and Social
Psychology, 2017, p. 1. Available at: https://osf.io/fk3xr/?show=revision [cit. 19. 11. 2017].

3 McCORDUCK, Pamela. Machines Who Think. A Personal Inquiry into the History and Prospects
of Artificial Intelligence. Natick: A. K. Peters Ltd., 2004, p. xxiv-xxx. Available at: https://
monoskop.org/images/1/1e/McCorduck_Pamela_Machines_Who_Think_2nd_ed.pdf
[cit. 19. 11. 2017]. Turing tried an imitation game to test the intelligence of the machi-
nes. According to this, a questioner asks questions to two test subjects using a keyboard
and a monitor, and one of them is the machine. The questioner can ask anything, and
if after five minutes of conversation he can’t determine which one of the other two sub-
jects is the human and the machine, then the machine passes the test. The test is subject
to many criticisms, primarily because it is only suitable for measuring linguistic intelligence,
but it is rather an interesting theory than a scientific measurement method. No Al has ever
been passed the test yet. For details on the Turing test, see TURING, Alan. Computing

machinery and intelligence. In: Mind, 1950, pp. 433—460. Available at: http://loebner.net/
Prizef/ TuringArticle.html [cit. 19. 11. 2017].
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The year 1956 is worth mentioning, because at a conference in Dartmouth
College, the term of artificial intelligence was born. Subsequently, Al became
one of the main areas of information technology, but two decades later,
the interest subsided. This is due to the fact that after the initial boom and
hopes the government-financed researches did not yield the expected results,
the artificial copy of the human brain or the “machine man” hadn’t born.
In the ’80 s, therefore, a kind of scientific sceptics surrounded the artificial
intelligence, which reduced the government-supported researches in this
field, resulting a drastic fall of published scientific articles. This period
is called as “AI Winter”.*

A new turning point in artificial intelligence research came in the 90,
when the personal computer spread, so in the focus of interest get every
type of specialties of information technology that can be used in everyday
life. Due to the spread of computers and the emergence of the Internet,
the possibility of networking had arisen, so in the research of artificial
intelligence, the operation of interconnected systems seemed a new and
promising area. In 1997, the Deep Blue program defeated Garry Kasparov
chess world champion, what fact made Al undoubtedly the object of public
interest. Subsequently, Al development was one of the decisive research
fields of the 2000 s, what has been intensified in the last few years, so we can
say that today we can see the third major phase of Al research.’

However, it is worth to mention, that although the current developments
appear to be very promising, the researches carried out over the past 70 years
are failure in the scope of initial expectations and predictions, what have not
been achieved. Of course, science has achieved extraordinary results in this
area, but the research on artificial intelligence has always had a long-term
goal that has never been realized. Researchers of artificial intelligence have
typically predicted the breakthrough for twenty to thirty years from their

4 BRIGHTON, Henry and Howard SELINA. Meseterséges intelligencia mdisképp. Budapest:
Edge 2000 Kft., 2003, p. 21; McCORDUCK, Pamela. Machines Who Think. A Personal
Inquiry into the History and Prospects of Artificial Intelligence. Natick: A. K. Peters Ltd., 2004,
p. xxvi-xxviii. Available at: https://monoskop.org/images/1/1e/McCorduck_Pamela_
Machin,es_\X/ho_Think_an_,ed.ﬂpdf [cit. 19. 11. 2017], ) )

5 GULYAS, Laszl6, Laszl6 MERO, Rébert PINTER and Ferenc KOMLODI. Mesterséges
intelligencia és emberi tarsadalom 2031, conference roundtable. Budapest: Pet6fi Irodalmi
Muzeum, 2017.
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own age, but this has never happened. Al research has always been obscure
because new and unknown achievements (thinking machines) have been
in centre. But when a research phase is successful and the Al gets some
new ability, then it’s just a mere machine in our eyes. This was the case, for
example, with the calculator, what in its own time was an astonishing engi-
neering performance, and it seemed unimaginable that a machine counts
instead of man, but today it is merely a utility object and we do not admire
the intelligence of a calculator.

In order to examine the legal aspects of artificial intelligence, some basic
concepts have to be clarified. The first question is, what is artificial intelligence
at all? Can it be defined at all? Researches on artificial intelligence are also not
homogeneous, as there are several types of research directions and ranges
of interpretations. The term “artificial intelligence” itself implies that the goal
is the mechanical mapping of human intelligence. This seems to be a simple
and axiomatic goal, but in reality it is extremely difficult, indeed, perhaps
impossible. One of the key questions is whether we are able to understand and
model the human thinking as a machine or not. In addition, Al research aims
not only to achieve intelligent behaviour in a mechanic environment but also
to define the general theory of intelligence at a higher degtee of abstraction.’

In this context, we call it agent what is capable of intelligent behaviout.”
These may be physical agents, such as robots, which manifest themselves
as a physical tool for the outside world and interact with their environment.
Additionally, agents can be called virtual or software agents that do not
have a physical extension, they only work in a virtual environment inside
a computer. Separation of physical and virtual agents is not always easy,
as researchers experiment with virtual agents that occasionally assume phys-
ical nature in a body of robot.

In the field of artificial intelligence researches, two types of Al tendencies
have to be distinguished. The most extreme form of research is the strong Al,
which means the creation of thinkable, conscious and emotional machines,

6 BRIGHTON, Henry and Howard SELINA. Meseterséges intelligencia mdisképp. Budapest:
Edge 2000 Kft., 2003, p. 3—4.
7 Agents have many levels of interpretation, the concept of rationality is typical of Al re-

searches. For more details on agents see FUTO, Tvan (szerk.). Mesterséges intelligencia.
Budapest: Aula Kiadé, 1999, p. 709-756.
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what we know from the scientific fantasy. In comparison, the weak Al aims
less ambitious goals, since it tries to make theory about human and animal
intelligence and checking it through working models. The weak Al is there-
fore a tool of understanding for the functioning of the mind, a simpli-
fied model, whereas for the strong Al the model is the mind itself and
the creation of consciousness is the goal.®

In order to create the weak or the strong Al it is essential to understand
the functioning of human intelligence. However, this is far from being
a simple task, and we arrive to the intersection of a number of disci-
plines. From the farthest point of view, human thinking and cognition are
the subject of philosophy. From ancient great philosophers to the present,
one of the most important questions of philosophy is what are the internal
processes that enable someone to know his environment and to formu-
late thoughts on it. It is a complex and uncharted issue, and perhaps this
will remain such forever. But not only philosophy, but the achievements
of logic, psychology, linguistics, and the various branches of biology should
be synthesised within mathematics, informatics and robotics in order to truly
succeed in copying the human mind.

The fundamental problem of this interdisciplinary field of science is how
can human intelligence be defined? Do we have to have a body, or is intel-
ligent thinking a mental ability independent from the body? This question can
be traced back to René Descartes, who believed that there has to be a funda-
mental difference between the mental and the physical world. This relation-
ship can be described by comparing to the computer, where the mental ability
and intelligent thinking is the software, and the brain with the whole body
is the hardware. This mechanical similarity, however, is based on the assump-
tion that human’s operation can be described and modelled in the same way
as human-made machines. However, many biologists argue that human
is considered a unique biological phenomenon that cannot be modelled in its
entirety, according to the current state of the art. At the same time, with
the advancement of technology, results are emerging that can bring us closer
to understand the human functioning, At the time of writing this paper,

8 BRIGHTON, Henry and Howard SELINA. Mesezerséges intelligencia mdisképp. Budapest:
Edge 2000 Kft., 2003, p. 5-7.
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it was rumored that the robot of Boston Dynamics called Atlas is capable
of walking, jumping and back flip with landing on both legs. Technically,
the mechanical mapping of these movements is an extremely complicated
task, but such successes point to the fact that a range of human activities can
be expressed and implemented through mechanical means.

3  The Al in the eyes of law — legal capacity. Myth or reality?

The fact that the legal aspects of artificial intelligence need to be addressed
is reflected well by the so-called Delvaux report, which puts forward
proposals for the European Parliament to regulate robotics and artificial
intelligence. The report draws attention to the fact that the robots’ sales
index increased by 17% between 2010 and 2014, while in 2014 this figure rose
to 29%, mainly due to the automotive industry. In this context, the number
of patent applications related to robotics has tripled over the last decade.’

The report undetlines the economic and social benefits of robots and arti-
ficial intelligence at many points, as they are able to improve human life
in a large number of areas. For example, they provide greater security for
people, optimize resource utilization, help improve average age and achieve
better quality of life, help with the overcoming of illnesses that have previ-
ously known as irreversible disease, and the enormous data processing
capacity in the economy, innovation, decision-making, education and in many
other areas can bring incredible transformations. At the same time, robust
robotization also poses serious dangers as they can do many of the work that
people have done before. Loss of jobs may lead to social crises. By increasing
the number of robots in the workplace and in everyday life, the issue of occu-
pational safety, accident prevention and liability is also a major issue.

The most basic question of the civil law regulation of robots is the defini-
tion of their legal status. In this regard, the Delvaux report has a surprising
and novel proposal for “creating a specific legal status for robots in the long
run, so that at least the most sophisticated autonomous robots could
be established as having the status of electronic persons responsible for
making good any damage they may cause, and possibly applying electronic
personality to cases where robots make autonomous decisions or otherwise

9 Report A8-0005/2017, p. 3.
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interact with third parties independently.”"” This idea may seem to be rather
absurd, but it is worth to consider that the thousands of years of legal
capacity also had had some absurd turns, for example, when women, slaves
or serfs had gained the same legal status as free citizens. These were similarly
sharp changes from the previous status-rights."

It is important, however, to point out that any change in legal capacity has
a significant impact on civil law relations as a whole and that the emergence
of anew type of legal entity can rise very serious challenges in traditional civil
law dogmatics. That is why, in this area, can be allowed the legislation only
with due diligence and with the widest analysis of possible consequences.

It is unclear, what kind of legal entity can be imagined for robots and artifi-
cial intelligence. There is an analogy about the legal capacity of legal persons,
as legal persons are also fictitious entities, in fact, physically not even existing
entities (as opposed to, for example, a robot that is physically tangible).
On the other hand, critics primarily point out that the legal status of legal
persons also requires human action behind them, because at the end it has
to be a human behind all legal persons (whether through a multi-stage chain).
A legal entity in itself is incapable of acting on its own, so its legal capacity
cannot be used without any natural person. Legislation may entitle them
rights and obligations, but these are static if it is impossible to dynamize them
without human. On the other hand, the possible legal capacity of the robots
would based on the fact that they are autonomous and capable to act inde-
pendently from humans, so it would be based on a different construct than
the legal capacity of legal persons, and the separation from human would
lead to difficult interpretative results.' With a separate legal entity, robots
could be held accountable for the damage they caused, but in the absence
of an own asset, this would not have too much sense.

10 Ibid., p. 18, pont 59/f.

11 The Supreme Court of the United States of America found that Obergefel/ . Hodges also
argued with a similar logic: the institution of marriage has undergone a lot of changes
over the millennia (eg volunteering, tolerance of marriage between different races, equa-
lity of spouses), which had been a major change but not had weakened the institution
of marriage, but had made stronger. The same can be said of the legal capacity. See 576
U.S. (2015) Obergefell ». Hodges, p. 7.

12 UDVARY, Sandorx. Technoldgia és jog kolesinhatdsa a kilekedés megrijuldasdaban, conference presen-
tation. Gy6r: Széchenyi Istvan Egyetem, Dedk Ferenc Allam-és Jogtudomanyi Kar, 2017.
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The legitimacy of the legal capacity of robots in this sense could be justi-
fied if the researchers would succeed in creating a strong Al, the thinking
artificial intelligence with consciousness. The question arises that how could
we provide legal capacity for artificial intelligence? It is conceivable that
in the future Al’s will invent cutting-edge technologies, write novels, help
people in their work, become intelligent to pass through the Turing test and
interact with people in many other ways. If they reach this level of intelli-
gence, could this be the basis of legal capacity? This would be strange from
the current civil law dogmatics, since intelligence-based legal capacity would
introduce a new kind of order. Certain animal rights movements also claim
the recognition of the rights of animals because they have advanced intel-
ligence (for example apes) or because they can feel pain."” As in the case
of animals, artificial intelligence also brings the fundamental legal problem
that having a certain ability as the basis of legal capacity opens dangerous
ways. While in the case of humans, the legal capacity is inherent because
of belonging to human gender, the basic foundations of ability-based and
conditioned legal capacity are not compatible with this.

Although legal capacity is a legal institution from one side, we can’t forget that
it has very serious moral and philosophical content. Let us assume the hypo-
thetical case that the researchers create a strong Al that is intelligent and self-
conscious and it demands its own legal capacity. Is there any moral obliga-
tion of mankind to offer legal capacity to nonhumans if they demand it?
According to the anthropocentric approach, there is no such duty because law
is a human-created formation, so it is solely upon humans’ decision to whom
and how to spread some legal institutions. The weakness of this argument
is that the path to justice for all and equal legal capacity has been covered with
similar moral questions. For example, in some historical periods, the owners did
not feel moral obligation to provide their slaves the same rights as their own.
However, the idea of legal equity has found its way, sometimes violently, some-
times democratically. It would have been impossible without moral roots."
13 KESERU, Barna Arnold. Szelemi tulajdonjogok a fenntarthatd fejlédés szolgilatdban. PhD
thesis, Gy6r: Széchenyi Istvan Egyetem Allam-és Jogtudomanyi Doktori Iskola, 2016,
14 E(ZEU?\A;, Lawrence B. Legal Personhood for Artificial Intelligences. In: North Carolina

Law Review, 1992, Vol. 70, pp. 1260-1261. Available at: https://papers.sstn.com/sol3/
papers.cfm?abstract_id=1108671 [cit. 19. 11. 2017].
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However, because of the legal capacity of legal persons, this argument cannot
be exclusive, as the legal capacity is not exclusively for humans. There is,
of course, no difference in the legal capacity of people, because as a human
being everyone has the right to be legally acknowledged, but the legal capacity
of legal persons and the potential legal capacity of artificial intelligence origi-
nates from other sources. Of course, in the case of legal persons, neither
a moral or ethical purpose has motivated their legal capacity, but rather
some practical considerations. Therefore, the arguments against the legal
capacity of artificial intelligence based on the lack of any human charac-
teristic, dogmatically are not true, or just contains semi truth. The absence
of the soul, the mind, the intent, the emotions or the desites only provide
answers to how an Al can reproduce human intellect, but in itself it does not
provide a sufficient argument neither pro nor contra for legal capacity.'®

On the other hand, in the next decades, there may be such changes in our
lives that we cannot even guess. Medical science has already produced such
amazing results what make the boundary between human and machine increas-
ingly blurry. In the United Kingdom, Neil Harbisson is known as a cyborg,'®
who has been colour blind since his birth. In the back of her neck, he got
an implant in which an antenna is connected, sensing different electromag-
netic waves as individual tones. He associates colour names with each voice,
so he can differentiate colours. With this solution, new neural relationships have
emerged in his brain, which creates the specific form of synaesthesia. It is clear
that mankind is able to deviate from biological evolution by means of its tech-
nical development, and thus to step on some sort of posthuman development
path. Many deal with the question that morally how can be allowed to improve
human capabilities with such bionic implants? I do not undertake to answer
this, but the question illustrates that this is a serious challenge from a legal point
of view. For the future, it raises the possibility of reforming the concept of legal
capacity and re-evaluating the relationship between human and machine. The
problem is already on the doorstep, such stories indicate the possibility that
a serious paradigm shift is expected within the legal system.

15 Ibid., p.. 1262-1274.

16 The news reports that the authorities officially recognized him as a cyborg when it was
allowed in his passport-photo to wear his antenna. In the absence of sufficient scientific
resources, this “recognition” is questionable in legal sense.
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Problém pravidla v kontextu prava

Martin Kolousek!

Universita Katlova, Praha, Ceska republika

Abstract in original language

Pravo je souborem urcitych pravidel. Pravidlem pfitom neni jen pravni
pravidlo, ale i pravidlo mravni, pravidlo pro obsluhu pracky, pravidlo
pro pocitani ¢i pravidlo jazyka. Vsem témto pravidlim je spolecné, ze fikajf,
ze néco ma byt. Jakym zpusobem to ale ¢ini? Co znamena sledovat pravidlo?
V piispévku budou stru¢né nastinény tyto myslenky v kontextu filosofie
Ludwiga Wittgensteina, Saula Kripkeho ¢i Johna Searla. Z této posice bude
nasledné poukazano na nékteré problémy s pravidly souvisejici: zejména
problém interpretace prava stejné jako problém jeho moznosti existence.

Keywords in original language
Filosofie jazyka; pravidlo; fizenf se pravidlem.
Abstract

Law is a complex of certain rules. A rule can be not only a legal rule, but
also a moral rule, a rule for an operation of a washing machine, a rule for
counting or a language rule. These rules have in common that they state that
something ought to be. But how they do it? What it means to follow a rule?
In this contribution these thoughts will be briefly outlined in the context
of the philosophy of Ludwig Wittgenstein, Saul Kripke or John Searle.
From this position some issues related to rules will be highlighted: especially
the problem of legal interpretation as well as the problem of the possibility
of the existence of law.

Keywords
Philosophy of Language; Rule; Following a Rule.

L Tento piispévek byl zpracovan s finanéni podporou prostiedkia Univerzity Katlovy,
PROGRES Q04, Pravo v ménicim se svete.
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1 Uvod

Zatimco lze souhlasit s tim, ze pravo je fenoménem existujicim ve vnéjsim
SVCte, je zaroven tieba fici, Ze je stejn¢ tak normativnim systhemem. V tomto
ohledu nenf piili§ odlisné od jinych systhemt pravidel. Tak vedle pravnich
pravidel existuji pravidla moralni ¢i mravni, ale i pravidla jazyka, mathe-
matiky, logiky, nebo tfeba pravidla pro opravu pracky ¢i upeceni dortu.
Ve vsech téchto oblastech — a jisté nejen v nich — se lidé setkavajf s pravidly,
kterymi se mohou, ale také nemusi f{dit, to podle toho, jakého chtéji dosah-
nout vysledku. Tato pravidla vesmes fikaji, Ze #éco mdi byt. Podle toho, chee-li
adresat tohoto #éieho dosahnout, uzptsobi své chovani tomuto pravidlu, #di
se pravidlem.” Co to ale znamend, fidit se pravidlem?’

Mozna castéji nez pravo, se touto otazkou zabyvala a zabyva filosofie
jazyka. Prismatem filosofie jazyka je i jazyk vystavén pomoci pravidel,
a jeho mluvéi se tak fidi sadou pravidel — gramatickych, sémantickych apod.
Protoze samotny proces fizeni se pravidlem neni jednoduchy ¢i jedno-
znacny, byl mnoha mysliteli thematisovan, popisovan a zkouman. Cil tohoto
piispévku je dvoji — piispévek jednak zamysli nastinit zakladni myslenky
tykajici se problematiky fizeni se pravidla v kontextu mysleni nékterych
filosofl jazyka a mysli, jednak v ném bude ucinén pokus vztihnout tyto
myslenky na pravo jako normativni systhem. Ptispévek se v tomto ohledu
zaméif na poukazani nékterych problému s pravidly v pravu souvisejicich,
ale 1 na moznosti jejich pfekonani.

2 (il adresata normy je ¢asto odlisny od cile tviirce normy. Tak napf. normotvurce chee,
aby ve spolecnosti nebyly vrazdy, a proto vytvofi urcitou normu. Naproti tomu adre-
sat této normy nechce byt potrestan trestem odnéti svobody, a proto nespacha vrazdu.
Pro normotvurce tak onim 4 byt je nejen nasledujici trest, ale primarné stav, ve kterém
se lidé nevrazdi, zatimco pro adresata normy je onim i byt predevsim trest odnéti svo-
body, pokud spachd vrazdu.

3 Zatimco v cestine se pravidlo dodrzuje, ¢i se jej adresati drzi, napf. v angli¢tiné se pra-
vidlo nasleduje (fo follow a rule). Ostatn¢ v angli¢ting je slovo a rule, pravidlo, piibuzné
s a ruler, vladce, ktery ovladané n¢kam vede; ti ho pak ndslednji. Latinské norma znamena
v pavodnim vyznamu thlomér, méfidlo, pravitko. I v ¢estiné je slovo pravidlo blizké pra-
vitku, obého se adresat drzi, chce-li dosahnout urcitého vysledku (spravného chovani,
rovné cary).
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2 Wittgensteiniv skepticky paradox

Ludwig Wittgenstein se ve svych Filosofickych zkoumanich zabyva mimo
jiné pravidlem a fizenim se jim. Pfedstavuje tak v tomto kontextu tzv. skep-
ticky paradox: ,,néjaké pravidlo by nemoblo uriit Zddny 2prisob jednani, protoge s pravi-
dlem je moino nvést ve shodu jakykoli 2piisob jedndni.“* Touto variaci na slavny
Humetv paradox Wittgentstein ifka, Zze v minulosti existoval jen urcity
pocet chovani, na zakladé kterého tak nelze s jistotou fici, jaké chovani bude
nasledovat v budoucnu. Podobné jako David Hume ukazal, Ze z pozorovani
konecného poctu vyskyta néjakého jevu nelze usoudit, jestli se tento jev
bude v budoucnu opakovat — nelze usuzovat na kausalitu, tak Wittgenstein
ukazuje, ze podobné usuzovani nelze ¢init ani v oblasti pravidel. Ukazuje
to nejprve na pifkladu uceni. Tak jeden ¢lovek dostane za tkol psat ¢iselnou
fadu na zakladé urcitého pravidla, druhy ¢lovek jej pak kontroluje, jestli
pochopil dané pravidlo spravné. Kdy vsak muze kontrolujici fici, ze kont-
rolovany pravidlo pochopil spravné? Podle Wittgensteina lze spise soudit,
ze se dotyeny Hdi pravidlem, ,jestlige se mu to dai? lasto, nikoli jestlige to udéli
spravné v jednom ze sta pokusi. > Pokud ale ve sto pokusech neudéla ani jednu
chybu, lze pak fici, ze pravidlo pochopil? Wittgenstein fikd, ze kdyz ne¢kdo
fekne, ze néco chape, nefika to na zaklade zkusenosti, ze danou véc pouzival
tak a tak.® Mysli tim naopak, ze m4 jakési obecné védéni o pravidle a jeho
pouzivani, které je nasledné pouzito na pifslusny piiklad. Toto veédéni je vsak
druhému ¢loveku nepiistupné — nelze s jistotou fici, ze se druhy fidi danym
pravidlem. Tak i o zakovi, ktery se uci cist, jeden fekne, Zze skutec¢né cte,
zatimco jiny mize zaktv vykon povazovat za ndhodu.” Pokud ale zak fekne,
ze pravidlo pochopil a Ze se jim chce do budoucna fidit, lze dle jeho nasled-
ného chovani usuzovat, jestli ho pochopil spravné.® Otazka, po kolika vysky-
tech dan¢ho jednani lze fici, ze sledovany pravidlo pochopil, vsak zustava.
Wittgensteinav piiklad ¢iselné fady, kdy zdk ma pricitat ¢islici dva (tedy fada:
2, 4,0, 8, 10 atd.). Zak uspésné pricita, kontrolujici mysli, ze zak pochopil
4 WITTGENSTEIN, L. Filssofickd 3koumdini. Praha: Filosoficky tstav AV CR 1993, § 201.
Protoze je Wittgensteinuv text piehledné ¢lenén, je odkazovano pouze na ¢islo paragra-
fu. V dalsf citaci je u Wittgensteinova dila uvadéna pouze zkratka FZ.

FZ, § 145.

FZ,§ 147.

FZ,§ 157.
FZ, § 180.

® - o u
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pravidlo, kdyz se ale zak dostane k ¢islu 1000, pocita dale takto: 1004, 1008,
1012 a dale.” Na prvni pohled se zda, ze porusil pravidlo, nebo ze udélal
chybu. Zék by se ale mohl ohradit, Ze pocita dle stejného pravidla, jakého
se drzel dosud. ,, Tento tovék chape na dkladé nasich vysvétlent ten pokyn spontanné
tak, jako my chapeme pokyn: Pricitey ag do 1000 vidycky 2, do 2000 vidycky 4,
do 3000 vidycky 6 atd.“"" Problém, ktery zde nastal, spocivd v tom, ze zak
a ucitel méli na mysli kazdy jiné pravidlo, které se jen shodou okolnosti
v urcité ¢asti prekryvalo. Lze si pfedstavit, ze by zak pokracoval jesté jinym
zpusobem, ktery by rovnéz mohl uvést ve shodu s pravidlem, kterym se dosud
HAiL" |, Jestlige se da kady 3piisob jednani uvést s pravidlem ve shodu, pak se da nvést
i do roxporn s nim. Neexistovala by tndiz ani shoda, ani rozpor. ‘> Wittgensteinav
skepticky paradox tedy zanechava vychodisko, Zze nikdy nelze s jistotou
tici, jestli se nékdo fidi danym pravidlem, ba ze nelze vibec o dodrzovani
pravidel hovofit. Paradox pfitom nedopada jen na slozité situace ¢i obtizné
formulovatelna jednani, ale, vzat do dusledku, i na zcela jednoduché dkony.
I u zcela banalnich jednani, u kterych snad lze mit vétsi miru jistoty, ze jsou
spravn¢ pochopena, plati, ze byla provedena v konecném poctu ptipadd,
a mohou tak byt uvedena do souladu s neomezenym poctem pravidel.”’
I priklad s dopliovanim ¢fselné fady se ostatné jevi na prvni pohled zcela
jasny, nicméné obsahuje zminény problém.

3  Kripkeho interpretace: Kripkenstein

Skepticky paradox u Wittgensteina interpretacné rozvinul Saul Kripke. Ten
problém ukazuje na pravidle scitani, tedy na pravidle, které lze povazovat
za na prvni pohled zcela jasné a nerozporné, neproblematické. Na prvni
pohled by se tak mohlo zdat, ze jakmile je zakovi vysvétleno, jakym zptisobem

9  FZ,§185.

10 FZ,§ 185.

11 Timto lze poukazat na nesmyslnost podobnych dloh v tzv. inteligen¢nich a obdobnych
testech, ve kterych je zkouseny nucen odhadnout, jaké pravidlo mel asi tvirce testu
na mysli.

12 FZ,§201.

13 Stranou lze ponechat skutecnost, ze zvlaste dnes celou fadu tkont, které nalezely lidem,
dnes vykonavaji stroje. Wittgensteinuv paradox dopada na chovani lidi. Stroje nefunguji
na principu normativnim, nefidi se pravidlem, ale na principu kausalnim. Tim jest¢ neu-
nikaji paradoxu, ten vsak popsal jiz David Hume, na kterého Wittgensteinovy uvahy od-
kazuji. Nize bude ukdzano, Zze oba paradoxy se svou strukturou i svym fesenim podobaji.
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se s¢ita, je mu scitani jasné a dovede secist jakakoli dve ¢isla — to na zakladé
toho, ze spocital urcité — omezené mnozstvi piiklada.' Na otazku, kolik
je 68 + 57, by tak odpovédél, ze 125. Kripke vsak predstavuje skeptika, ktery
oponuje: podle toho, jak uzival pravidlo dosud, nema odpovedeét 125, nybrz
5.5 Zak totiz v minulosti ve skute¢nosti nepouzival pravidlo +, plus, tedy
scitani (addition), nybrz pravidlo @, quus, tedy pascitani (quaddition). Podle
toho se s ¢isly do urcité vyse postupuje stejne, jako kdyz se scita, jakmile
je ale jedno ¢islo vétsi nebo rovno nez 57, je vysledek vzdy pét.'® Zatimco
tedy 68+57=125, 68D57=5. Tak 5©5=10, ovsem 100©100=5. Skeptik
vychazi z toho, Ze poctat v minulosti s¢ital jen ¢isla do uréité velikosti, zde
do 57, a proto nemuze s jistotou fici, ze skute¢né pouzival pravidlo plus
a nikoli quus. Protoze je jasné, ze nikdo nesecetl vSechna ¢isla, vzdy lze
nalézt cislo tak velké, Ze je poctaf scita poprvé, a tehdy mutze skeptik vznést
svou namitku. Je dualezité si uvédomit, ze v této tvaze je irelevantni, jestli
je odpoved’ na pocetni piiklad spravna. Zkouma se otazka, jestli byl vysledek
zjistén pomoci stejného pravidla, podle kterého se postupovalo doposud,'”
¢i jestli byl ucinen ,,skok do temnoty®. Pii feseni tohoto problému pfitom
nelze prosté odkazat na néjaké vysvétleni odkazujici napf. na operaci poci-
tani (napf. by bylo mozné representovat s¢itani dvou ¢isel dvéma hromad-
kami kulicek, které by byly spocitany), protoze skeptikova namitka se muze
presunout do roviny tohoto vysvétleni. Skeptik by tak fekl, ze slovo ,,pocitat®
¢ ,spocitat™ bylo v minulosti rovnéz pouzito jen v omezeném mnozstvi
piipady, a tak nelze mitjistotu, ze nebylo pouzito v souladu s jinym pravidlem,
nez nyni."” Mohl by se zeptat, co napt. mysli poctat slovem ,,hromadka“*,
stejné tak by mohl zpochybnit zdtvodnéni jiz u¢inéného zdavodnéni. Muaze
zpochybnit okolnosti pouziti pravidla — moznd, ze poctaf scital vzdy jen

14 KRIPKE, S. Wittgenstein on Rules and Private Langnage. Cambridge: Harvard University
Press, 1995, s. 7.

15 Ibid, s. 8.
16 Ibid,s. 9.
17 Ibid, s. 13.
15 Ibid,s. 15.
19 Ibid., s. 16.

20 Ostatné¢ znamy je paradox hromady, kdy jedno zrno netvofi hromadu, dvé zrna také ne.
KdyzZ se k nim pfida vzdy jedno zrno (které netvoif hromadu), kdy se z jednotlivych zrn
stane hromada zrn? A naopak: kdy z hromady ubirinim po jednom zrnu pfestane byt
hromada?
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v nepfestupném roce, a ve skutecnosti pouzival pascitani, podle kterého
se dand pocetni operace provadi jen v bézném roce, zatimco v pfestupném
roce je vysledek vzdy 5. Skeptik muzZe se svymi na prvni pohled absurdnimi
namitkami vzdy na nékterou ¢ast argumentu zattocit, a tim ji zpochybnit,
nelze mu poskytnout nezvratnou odpoved, za kterou by jeho skepse nedo-
sahla. Kripkeho skeptik by dokonce tvrdil, ze i vSevédouci a vSemocna bytost,
majic piistup ke vsem faktim, nemize najit takova fakta, ktera by vyfe-
sila otdzku, zda bylo pouzito pravidlo plus ¢i quus, s kone¢nou platnosti.”
Retézec zdavodnéni tak mize pokracovat ad infinitum. Poétat, je-li neustale
dotazovan, pro¢ pocita prave tak, jak pocita, je nakonec nucen odpovedét:
protoze to tak prosté delam. Skeptika tim obejde, zaroven tim ale pfizna,
ze nepocita primarné podle pravidla, ale podle své libovtle.

Dalsim pifkladem, na kterém lze paradox ukazat, je proces, jakym se malé
dite udi slovo ,,pes”. Psa nikdy nevidélo a ono slovo nikdy nepouzilo. Pak
jednou uvidi psa a rodi¢e mu feknou: toto je pes. Dité se pozorovanim naudi,
co je to pes, a v desiti pfipadech ukaze na psa, a fekne, Ze to je pes. Rodice
maji radost, ze dit¢ se naucilo, co je to pes. Pak dit¢ uvidi kocku, tedy ctyt-
nohé chlupaté zvife, a tekne: toto je pes. Ze nékde nastala chyba, je nabi-
ledni. Kdyz se pfipad rozvine, ukaze se, ze rodice si s ditétem neporozumi,
protoze dit¢ pouziva urcitd slova jinym zptsobem nez rodice. K situaci
nedorozumeni pfitom muze dojit kdykoli, protoze dosavadni komunikace
obsahovala jen konec¢ny vyskyt situaci a k nim pfifazeny konecny pocet slov.
Problém, ktery se nejprve ukazal v matematickém pifkladu, tak zasahuje
i do dalsf oblasti, kterd pracuje s pravidly, totiz do oblasti jazyka. Dale bude
ukazano, ze v kone¢ném dusledku se jedna o problém pravidel obecné.

Lze dodat, ze skepticky paradox dodrzovani pravidel odpovida svou struk-
turou Humeovu paradoxu kausality. David Hume jim zpochybnil kausalni
nexus, tedy vztah mezi pfi¢inou a nasledkem. Podle néj jev, ktery byl v minu-
losti pozorovan jako nasledny jinému jevu, nemusi nutné po stejném jevu
nastat i v budoucnosti: pozorovani, u¢inéna v minulosti, nemohou tuto
jistotu podat. To doklada piikladem kule¢nikové koule: ta, odrazena jinou
kule¢nfkovou koulf, se nemusi dle predpokladu pohybovat horizontalné
po kule¢nikovém stole v zamysleném sméru, nybrz se naptiklad muize

21 KRIPKE, op. cit., s. 39.
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vznést do prostoru.” Pficinny vztah mezi dvéma jevy tak dle Humea nelze
povazovat za logicky validni. Logicky platny je pouze takovy poznatek
ziskany ze zkusenosti, ze po urcité udalosti typicky nastava jina udalost,
pficemz pravdépodobnost, ze se tak skute¢né stane, lze odvodit z poctu
vyskytu téchto uddlosti v minulosti. Nen{ vsak mozné spatfovat v pfedme-
tech ¢i jevech néjakou a priori ziskanou vlastnost ¢i metafysicky vztah, ktery
by bylo mozné oznacit za kausalitu.

Skepticky paradox, jak uz bylo naznaceno vyse, dopada na vsechna pravidla.
I to nejjednodussi pravidlo, i to nejprostsi jednani, které je zdivodnéno
co mozna nejlépe, totiz muze skeptik napadnout a zpochybnit. Ackoli Ize
rozlisit riznd pravidla a jednani, kde u slozitéjsich si lze skeptikovu namitku
pfedstavit snadnéji nez u pravidel a jednani jednoduchych, jak ukazuje
Kripkeho pifklad se s¢itanim a pascitanim, bezpecné neni zadné pravidlo.
Na tomto misté by bylo mozné se zeptat, k cemu takova radikalni skepse,
vedouci k absurdnim zavéram, je. Skepse je v zdsad¢ nastrojem slouzicim
ke korekci poznani. Zde pfedstavena radikalni skepse je zajimava do té miry,
do jaké je zajimavé zduvodnéni urcitého chovani (at’ uz tim chovanim
je scitani, oprava pracky nebo rozhodnuti soudu). Potieba zdavodnéni
urcitého chovani se objevuje v mnoha oblastech lidského Zivota. Kde
tato potieba existuje, je vsak tfeba predpokladat, ze ne¢kdo dané zdavod-
nénf zpochybni. Skepticky paradox ukazuje, ze zpochybnit lze v kone¢ném
dusledku vse. Protoze potieba zdtivodnéni nadale trvd, je nutné nejen skep-
ticky paradox znat, ale i jej néjakym zplisobem prekonat. Jak bude ukazano
dale, v ramci skeptického feseni daného paradoxu zustavaji pravidla alespon
v urcitém smyslu zachovana.

4  Reseni skeptického paradoxu

Reseni Wittgensteinova ¢i Kripkeho skeptického paradoxu nenf nepodobné
feSeni Humeova paradoxu. To spociva v tom, ze ackoli piicinny vztah nelze
povazovat za logicky validni, skute¢nost, ze po urcité akci nastane urcitd
reakce, lze s urcitou mirou pravdépodobnosti pfedvidat. Tak pokud ve sto
piipadech urcitou akci nasledovala urcita reakce v devadesati piipadech, lze
pii sto prvém pripadé vyskytu akce s devadesatiprocentni pravdépodobnosti

22 HUME, D. Zkoumini o lidském rogumu. Praha: Svoboda 1996, s. 54.
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ptedpokladat, Ze opét nastane tato urcita reakce. Pokud tedy po upusteni
ptedmétu typicky nasleduje jeho pad, 1ze pfedpokladat (nikoli s jistotou
veédet), ze bude-li upustén v budoucnu, rovnéz spadne. Toto tzv. skeptické
feseni Humeova paradoxu se tak opird o zvyk — o akci a reakci nelze mit
poznani a priori, nybrz jen ziskané ze zvyku.” Toto feSeni je pfitom pro bézny
zivot dostacujici, protoze a¢ zkusenost nemuze podat stoprocentn{ jistotu,
v mnoha pifpadech je mira jistoty natolik vysoka, ze neni davod pfedpo-
kladat po stejné akci jiny nasledek.

Zjednodusen¢ lze konstatovat, ze i feseni skeptického paradoxu, jak jej
predstavuji Wittgenstein a Kripke, spoc¢iva rovnéz ve zvyku, a odpovida tak
Humeové feseni.” Na tomto misté je lze jen naznadit. Predevsim je tfeba
konstatovat, ze otazka dodrzovani pravidla ma smysl jen ve spole¢nosti.”
Kdyz tedy jednotlivec jednd urcitym zptsobem, ostatni hledaji odivod-
néni jeho jednani, ptaji se, jestli a jaké pravidlo sleduje. Kdyz se zak uci
pocitat, ucitel zkouma, jestli v daném piikladu zdk odpovedél stejné jako

26

ucitel, a jestli pouzil stejnou proceduru.”® Pokud ano, fekne ucitel, ze zdk

pouziva piislusné pravidlo, a ze tedy umi pocitat. Pfi hodnoceni dospélych
je tomu obdobneé.”” U piikladu s¢itin{ tak lze fici, ze pokud jeden clovek
s¢ita za pouziti pravidla ,,plus, pak s nim druhy ¢lovék souhlasi, pokud vidi,
ze prvni pouzil stejnou proceduru, jakou by pouzil druhy, a dojde ke stej-
nému vysledku.” V kontextu celé spole¢nosti pak scitd ten, kdo postupuje
stejnym zpusobem, jako zbytek spolecnosti, a dochazi ke stejnym vysledkam.
Jako séitajici clovek tak muaze byt jednotlivec oznacen jen ve spolecnosti lidi,

23 KRIPKE, op. cit., s. 67.

24 TIbid,, s. 68.

25 Wittgenstein ve Filosofickych zkoumanich tvrdi, Ze pravidlem se nelze fidit soukromé.
Spise nez ze by si jedinec nemohl vytvofit pravidlo sam pro sebe, se tim mysli, ze jen
v kontextu dalsich individui lze hodnotit, jestli se ¢lovek timto pravidlem skutecné fidi.
Jednotlivec si tak muaze vytvofit pravidlo, pokud je vSak zna jen on sam, pak jeho vypo-
ved, ze dodrzuje pravidlo, kdyz se chova urcitym zptsobem, nedava smysl, protoze jeho
libovolné chovani muze byt v souladu s libovolnym pravidlem chovani. Vnéjsi hodnoti-
tel to v8ak nemad jak ovéfit. Tak i Robinson Crusoe se muze {dit pravidlem, které si sim
stanovi, pokud by vsak o sobé¢ tvrdil, ze pravidlo dodrzuje, ptipadny vnéjsi pozorovatel
nema, jak to ovefit. Viz k tomu FZ, § 202.

26V tom ziejmé spociva divod, proc¢ zaci v hodinach matematiky maji podat nejen vysle-
dek, ale i postup, jakym jej zjistili.

27 KRIPKE, op. cit., s. 90.

28 Ibid., s. 91.
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kteff sami scitaji a v tom, jak se scita, majf jasno. Kdo v takové spolecnosti
projde testem scitani, je oznacen za séitajictho.”” Obecné feceno: za ¢loveka
dodrzujiciho pravidlo je oznacen jen ten, jehoz praxe a jeji vysledky odpo-
vidaji praxim a jejich vysledkim ostatnich lidi. Kripkeho pfiklad se s¢itanim
a pasc¢itanim lze ukdzat na trzisti, na kterém ten, kdo za dvé polozky v cené
68 a 57 korun zaplati pét korun, bude oznacen za podvodnika. Kupuyjici
1 prodavajici od druhého cekaji, Ze nebude jednat bizarné. Cely lidsky zivot
je slozen z mnoha podobnych interakci a dle Kripkeho zavisi na tom,
ze lidé od sebe navzajem ocekavajf, ze zvladaji nékteré koncepty a pravidla,
ze se budou chovat obdobné. Kdo po¢ita jinym zptsobem, ¢i mluvi jinou
fec¢i, nebo jen, jako postava pastyfe v jedné bajce, pouziva slova v jiném,
neobvyklém vyznamu’, je povazovan za podivného, v krajnim ptipadé muze
byt ze spole¢nosti vyloucen. Jestlize jedincovo jednani dile neodpovida
tomu, co by v dané okolnosti dé¢lala spole¢nost, tato spolecnost mu nadale
nemuze pficitat odpovidajici vlastnost.”> Osud vylouceni ze spole¢nosti
by tak zfejme cekal i skeptika.

5  Skepticky paradox a pravo

Tak jako lze thematisovat problém fizeni se pravidlem v mathematice
¢ijazyce, lze jej thematisovat i v pravu. Co to znamena fidit se pravnim pravi-
dlem? S Frantiskem Weyrem lze fici, ze adresat pravnf normy ma v mysli
utvofenou urcitou pfedstavu o obsahu té normy. Ta mu pak je motivaci
pro urcité chovani.”® Pfedstava o obsahu normy v§ak muaze byt $patna. Jiz
byl zminén problém s pojmem psa. Takovy problém lze ukdzativ pravu. Tak
v § 2 odst. 1 zdkona ¢. 565/1990 Sb., o mistnich poplatcich, je stanoveno,
ze poplatek ze psu plati drzitel psa. V celém zakoné vsak nenf feceno, co vse
se mysli psem. Lze konstatovat, ze ani v celém ¢eském pravnim fadu neni
pes definovan. Tim vznika prostor pro hranic¢ni situace, kdy majitelé zvifat,

29 KRIPKE, S., op. cit., s. 92. Naopak ten, kdo scita jinak, je oznacen za nescitajictho.
Je zjevné, Ze hlavni roli zde nehraje spravnost ¢i pravda, ale nazor vétsiny.

30 Ibid., s. 93.

31 Zde je minén pastyf — zertéf, ktery pro pobaveni varuje ostatni pastyfe pfed vlkem,
ackoli nikde zadny neni. Kdyz se takto zachova nékolikrat, ostatni védi, ze nepouziva
varovani ,,vlk!“ ve stejném vyznamu, jako ostatni, a kdyz vtipného pastyfe prepadne vlk
skute¢né, nikdo mu nepfijde na pomoc.

32 Ibid,, s. 95.

3 Viz k tomu mj. WEYR, E Teorie priva. Brno — Praha: Orbis, 19306, s. 40.
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jejichz biologické urceni jako pst neni zcela jasné, nevi, jestli ma poplatek
ze psa platit, ¢i nikoli. Je jisté, Zze poplatek ze psa nebude platit majitel kocky,
ovsem chovatel ceskoslovenského vicaka, ktery je z casti vlkem, chovatel
vlka, nebo — na nckterych sidlistich nikoli neobvykly jev — chovatel vepte
(nikoli jako jate¢niho zvifete, nybrz jako domaciho mazlicka) zadnou jistotu
nemd. Pomoci standardnich a nadstandardnich vykladovych method lze
dospét pomérné plausibilné jak k zavéru, Zze za tyto zvifata se poplatek
neplati, stejné jako k zavéru, ze se plati.

Problém s chapanim vyznamut slov pouzitych v pravni normé lze demon-
strovat na dalsim piikladu. Dle § 140 zikona ¢. 40/2009 Sb., trestntho ziko-
nfku, se vrazdy dopusti ten, kdo umyslné usmrti jiného; bude za to stano-
venym zpusobem potrestan. Jinym se zde mysl{ jiny ¢lovék. Co kdyz si ale
pachatel pod pojmem clovék nepfedstavil to samé, co ostatn{ spole¢nost? Lze
si predstavit, ze za cloveka nemusel povazovat napt. cernocha ¢i zida; ostatné
v historii Ize dohledat piklady neptijemné podobné tomuto. Clovék, ktery
nikdy nevidél ¢lovéka jiné barvy nez bilé, se muze podobného omylu dopustit.
Ve spolecnosti, ktera dosud zila bez vrazd, by pachatel s odlisnym pojetim
cloveka predstoupil pred soud. Tam by se héjil, ze zadné pravidlo neporusil,
nebot’ zadného clovéka nezabil. Poté, co by byl odsouzen, mél by pocit nespra-
vedlnosti a kiivdy, protoze by nechapal, v ¢em spociva jeho poruseni pravidla.
Kromé obtiZi vyplyvajicich ze samotného jazyka a rozdilného pojeti vyznamu
jednotlivych slov lze pfedstavit i problém s privem souvisejici v uzsim
smyslu, totiz problém interpretace prava. Interpretace, ¢i také vyklad prava
je intelektualnim vykonem spocivajicim v poznini obsahu prava™, a jako
takova je nedilnou soucasti zejména aplikace prava. Interpretace prava neni
nic jiného, nez zjistovani obsahu pravnich pravidel. Interpretace samotna
se pfitom fidi uréitymi pravidly. Podle jakych pravidel vsak lze interpre-
tovat? Lze poznat, jakymi pravidly se fidi interpretujici? Zatimco pifed-
stava, ze jakékoli pouziti interpreta¢niho pravidla lze zpochybnit poukazem
na skepticky paradox, je snad absurdni, to, ze v pravu existuji mj. tzv. neut-
¢ité pravn{ pojmy, které je tieba vylozit, neni sporné. Jiz bylo ukazano, ze lze
problematizovat i zdanlive jasné pojmy, jako je pes. U pojmu spravedlnost,
svoboda, vefejny pofadek ¢i dobré mravy neni o jejich problemati¢nosti

34 Viz WEYR, op. cit., s. 62.
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a nejednoznacnosti pochyb. Protoze tyto a dalsi podobné pojmy v pravnim
fadu existuji, je potfeba, zejména pii aplikaci prava, zaujmout k jejich
obsahu urcity postoj — néjakym zptisobem je interpretovat. Zde vsak lezi
kofen problému — jestlize samotny vyznam slova i jeho interpretaci lze
zpochybnit, znamena to také, ze obsah konkrétni normy lze vylozit zcela
libovolné. Na zakladé jedné normy tak jeden soudce mtize dospét k vyroku
a, jiny soudce pak na zakladé téze normy muze dospét k vyroku non a. Citace
pravanl normy tak, nejen u neurcitych pravnich pojmu, neospravedliuje
nijak vysledek rozhodnuti, protoze s danym pravidlem mohou byt dany
do souladu protikladné a nespocetné vysledky.” Pokud se v takové chvili
objevi na scéné skeptik, mize celé soudni fizeni postavit na hlavu, stejné
jako Kripkeho skeptik postavil na hlavu s¢itani.

Reseni by zde mohlo byt podobné tomu vyse naznacenému: odkazem
na urcitou spolecenskou praxi. Obvinény, ktery by se tak branil poukazem
na to, ze neporusil pravidlo, protoze pod slovem c¢lovék mysli néco jiného,
by byl soudem odsouzen, nebot’ se spolecnosti, ve které zije, nesdili formu
zivota. To, ze tedy skeptikovy namitky nebudou vyslySeny a zodpovézeny,
ve skute¢nosti nevadi, protoze skutecnost, ze urcité pravidlo je nasledovano
spravné, muze byt ospravedlnéna praxi spole¢nosti.’® Z toho ovsem také
plyne, ze pravidlo mtze byt relevantni pouze tehdy, dojde-li u n¢j ve spolec-
nosti ke konsensu.”” Problematika je dile nadto komplikovana skute¢nost,
ze v pravu je potfeba ospravedlnéni vetsi, nez v mathematice. Wittgenstein
tak na jednu stranu tika: ,,Drim se pravidla slepé. “®* Klade duraz na automa-
ticnost a samozfejmost dodrzovani pravidla.”” To lze skute¢né o pravidlech
jazyka fici, a neni tedy jejich pouzivani dikladné zdtvodnit, jak vyzaduje
Kripkeho skeptik. V demokratickém pravnim statu vsak je u akta aplikace
prava dakladné zduvodnéni vyzadovano. Odkaz na praxi spolecnosti sam
0 sob¢ nemuze stacit. Soudce nemuze rozhodnout a své rozhodnuti, proc
danou pravni normu interpretoval tak, jak ji interpretoval, odivodnit tim,

35 SHANKAR, A. Wittgenstein and the Rule of Law |online], s. 6. Publikovano v bfeznu 2010,
citovano 13. 1. 2018. Dostupné z: http://works.beptress.com/anil_shankar/1/

36 Tbid., s. 10.

37 Ibid., s. 12.

8 FZ,§219.

3% ARULANANTHAM, A. T. Wittgenstein and legal realism. The Yale Law Yournal,
ro¢. 107, ¢. 6 (Apr. 1998), s. 1877.
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ze ,tak to prost¢ délame®. Na oduvodnéni md zdjem nejen odsouzeny,
ale i cela spolecnost. Zakladni{ vlastnosti pravniho stitu je, ze soud rozho-
duje podle prava, nikoli podle toho, jak se mu chce, a spole¢nost tak vyza-
duje, aby soudce dolozil, Ze se fidi pravem. Tvrzeni, Zze rozhodnuti soudce
je arbitrarni stejn¢ jako forma zivota v dané spolecnosti, narusuje legitimitu
pravatho systému.* Spolecnost proto potfebuje veédét, ze soud rozhodl
v souladu s pravidly, které jsou spolec¢nosti vlastni, Ze témto pravidlim
rozumi stejné, jako tato spolecnost, ze je pouziva stejnym zpusobem. Je vak
tieba poznamenat, ze sebevice dikladné odivodnéni nemutze Kripkeho
skeptikovi stacit. Dalsimi a dal$imi pochybami nakonec v fetézci divodu
dospéje k bodu, ve kterém vsechna odavodnéni ztrati platnost, a bude
mozné odpovédét jen: ,,tak to délame“.* Po skeptikové dtoku se tak akt
vykonu prava stane aktem libovile a pravai stat se stane iluzi.#

Je vhodné pfipomenout, ze pozadavek spolecenské shody neni bezpodmi-
necné nutné pozadovat po pravidlech pravnich (alespon do jisté miry), pone-
vadz jednim z pojmovych znakl pravni normy je jeji vynutitelnost statni
moci,” pozadavek spolecenské shody vsak je vyzadovan pfi pouziti pravidel
interpretace téchto pravnich norem. Pokud shoda nepanuje, nelze se odkazat
na praxi spolecnosti, a aplikace pravidla bude skutecn¢ libovolna.* V tomto
ohledu potad plati, ze pozadavek pravniho statu a vlady prava je, Zze pravni
pravidla maji poskytovat smysluplny obraz pravnich pozadavkt a zakazu,
omezit osobni zajmy jednotlivet rozhodujicich pravni pifpad a ukazat zacast-
nénym strandm, ze pravai rozhodnut jsou zaloZzena na demokratickych

40 ARULANANTHAM, op. cit,, s. 1878.

41 SHANKAR, op. cit., s. 14.

42 Ziejmé nikdo by netvrdil, ze odpovida principam pravniho statu, kdyz soudce odavodni
své rozhodnuti tim, ze takhle to délame. Pokud naopak odivodni rozhodnuti odka-
zem na piislusna ustanoveni zakona, judikaturu vyssich soudu a vlastni interpretaci, jez
se neodchyluje od bézného porozumeni sloviim a pravnim piedpisam, jevi se, ze takové
odtvodneéni principum pravniho statu odpovida. Zde vsak vystupuje neodbytny skeptik,
ktery Wittgensteinav paradox pouzije na jednotlivé ¢asti odtvodnént tak, Ze by soudce
byl nakonec nucen odpovedet, ze ,,takhle to délame®. Lze takové odiivodneéni povazovat
za odpovidajici principim pravniho stitu?

43 Viz napt. GERLOCH, A. Teorie priva. 7. vyd. Plzen: Ales Cenék, 2017, s. 38; Srov. k tomu
také WEYR, op. cit., s. 70 a nasl.

4 I kdyz nepanuje spolecenska shoda, vzdy lze pro néjaké feseni nalézt vétsinu. Problém
muze nastat tam, kde vétsina neni nijak vyrazna. V pravnim fadu je nepochybné Zzadouci,
aby k takovym situacim dochazelo co mozna nejméné.
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procedurach.” Wittgensteintiv a Kripkeho skepticky paradox jako by znamenal,
ze pravo je odsouzeno k tomu na tyto pozadavky selhat. Pokud totiz aplikace
prava ma odpovidat spolecenskému konsensu, nutné dojde ke splynutf tvorby

46

norem a jejich aplikace.** Vysledkem by bylo, Ze aplikace pravnich pravidel

je nespolehliva, nepfedvidatelnd a nedemokratickd.”

Tento mozna Sokujici zavér plynouci z Wittgensteinovych myslenek vsak
neni nutné pfijmout beze zbytku. Je pravda, ze tam, kde dochazi ke sply-
nuti tvorby a aplikace prava, dochazi k poruseni pozadavku délby moci —
normotvorba pifinalezi zasadné¢ zakonodarné moci, naopak aplikace
norem ji zasadné nenalezi. V tomto ohledu skepticky paradox sice urcitym
zpusobem narusuje predstavy o pravnim statu, nicméné k nedemokratickym
zavéram nevede. Délba moci je atributem pravniho statu, z hlediska demo-
kracie je vystfelkem; tradicni pojeti demokracie naopak pocita s tim, ze lid
je zainteresovan ve vSech aspektech stitni moci.”® Prismatem demokracie 1ze
konstatovat, ze je zadouci, aby pravn{ pravidla vznikala v souladu s formou
zivota té které spolecnosti. Toho lze nejlépe dosahnout tak, ze tato spolec-
nost sama na jejich tvorbé participuje. Skepticky paradox proto, ani jeho
feseni, jesté neznamenaji prijetf nedemokratickych zavéra; relativisuji vsak
do jisté miry posice pravnfho statu.

V souvislosti s dodrzovanim pravidel a nutnosti spole¢enské praxe pfi
jejich pouzivan{ Ize alespon stru¢né poukadzat na theorii instituci Johna
Searleho.* Instituce v pojeti tohoto filosofa je struktura, kterd urcité skutec-
nosti priklada jiny vyznam, nez tato skute¢nost sama v sob¢ zahrnuje. To lze
nejjednoduseji vyjadiit vétou: x se povazuje za y.>" Takto chdpana instituce
neni nic jiného, nez urcité pravidlo, které snad 1épe lze formulovat takto:
x se md povazovat za y. Pifklad takového pravidla muaze byt ustanoveni,

45 SHANKAR, op. cit., s. 25.

46 TIbid., s. 25.

47 Ibid,, s. 26.

48 Tak popisuje demokracii jiz Aristotelés. Viz napf. jeho popis v ARISTOTELES. Politika
1317b18 — 1318a2. Praha: J. Otto, c1895; Na totéZ upozorniuje i Weyr. Viz WEYR, op.
cit., s. 277.

49 Theortie instituci Johna Searleho podava ontologii socialnfho svéta a socialnich struktur,
které jsou tvofeny institucemi. Tento svét existuje vedle fyzického svéta a dle Searla tvorf
nedilnou soucast nasf reality. Komplexné je tato theorie predstavena v SEARLE, J. The
Construction of Social Reality. New York: The Free Press, 1995.

50 Viz k tomu Ibid., s. 27 a nasl.
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ze kazdy clovek se povazuje za osobu. John Searle ve svém vykladu o insti-
tucich upozorfiuje mj. na jejich kiehkost. Kazda instituce je totiz zavisla
na tom, jestli jf lidé — adresati pravidla — véfi, jestli ji povazuji za existujici
a jistou. Zidka, o niz nikdo neuvazuje jako o hranici mezi dvéma pozemky,
neplnf funkei hranice. Naopak i toliko myslena ¢ara muze funkci hranice mezi
dvéma celky plnit, pokud dostatecné mnozstvi lidi véif tomu, Ze skutecné
hranici je. Kfehkost instituci spociva v této jejich zavislosti na vife, resp.,
feceno s Wittgensteinem, na spolecenské praxi. I zdanlivé pevna instituce
se tak mtze tak fka ze dne na den stat zapomenutou. Tak i v pfipadé prava,
¢i pravniho pravidla, pokud bude ve své aplikaci vykladano nikoli v souladu
se spolecenskou praxi, hrozi jeho zapomenuti a zanik. Nedostatek odtivod-
néni toho, jaké pravidlo je pouzito pfi jeho aplikaci, tak mize vést k erozi
pravidla samotného i pravniho fadu jako celku.

6 Zavér

Je-li skepticky paradox, ktery zpochybnuje bézné rozumeéni pravidlu, vztazen
na pravo, muze pomoci odhalit nékteré problémy, které jsou i pravnim
pravidlim vlastni. Uvedené poznamky je toliko naznacily. Pfesto vyznéni
piispévku nema byt poplasné ¢i jakkoli negativnf; neni tfeba pravo zavrh-
nout. Skeptické feseni skeptického paradoxu spocivajici ve spolecenském
zvyku, totiz v bézném zivote staci. Ostatné lze fici, ze skepticky paradox byl
puvodné vztazen predevsim na pravidla jazyka, a navzdory problémuam, které
piinasi, se lidé mezi sebou obycejné domluvi. Problém skeptického paradoxu
tato pravidla nebourd, stavi vsak jejich fungovani do jiného svétla. Ukazuje
se, ze jejich dodrzovan{ nenf ani néco automatického, ani néco, co by bylo
pravidlam vlastni, ukazuje se, Ze jejich dodrzovan{ nelze v posledku raci-
onalné oduvodnit, a ze kone¢nym divodem dodrzovani pravidel je jejich
zasazen{ do urcité formy zivota, do spolecenské praxe, v ramci které davaji
smysl a v ramci které jsou dodrzovana. Ackoli tedy skeptikovy namitky
na pouzivani jazyka (¢i matematiky a podobné) nejsou nakonec piesvédcive
vyvraceny, ukazuje se, Ze vyvraceny byt nemusi. Jen je tfeba si je uvédomit
a pocitat s tim, ze vystihuji uréitou skutecnost. Podobné to je 1 s pravem
a dodrzovanim jeho pravidel. To také odpovida urcité formé Zivota té které
spole¢nosti a jejim praxim. Stejné jako ten, kdo chape pravidla jazyka jinym
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zpusobem nez spole¢nost, se nedomluvi, tak i ten, kdo chape pravni pravidla
jinak, nez spolecnost, narazi. Odpoved na otazku: pro¢ bylo dané pravidlo
pouzito timto zptuisobem, ktera zni: protoze to tak délame, proto nemusi byt
znepokojujici. Pokud to skute¢né odpovida formeé Zivota té které spolec-
nosti, nenarusuje to jesté principy demokratického pravniho statu. Pokud
to formé Zivota spole¢nosti neodpovida, nezni pak odpoveéd’: protoze to tak
delame, ale: protoze to tak delam ja. A je-li mezi ,,my*“ a ,,ja* rozdil, je jednot-
livec potlacen ¢i vyloucen; dle prava odsouzen.

Ucelem téchto tvah proto nebylo zpochybnit a zrugit pravo jako takové, jako
spiSe poukazat na jeho limity, které v ném existuji, pfipomenout, ze odstranit
je z né¢j nenf mozné, a upozornit na rizné utoky na pravo a na tyto jeho
limity a varovat pfed nimi. Pravo, jako kazd4 instituce, je nakonec kichkou
strukturou, ktera, bude-li narusovana, se zhrouti a pfestane fungovat.
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The Language and Trade Mark Protection
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Abstract

This article deals with the role of language in trade mark protection.
According to the meaning of goods and services, they are in the NICE clas-
sification divided into 45 classes, which plays an important role for the trade
mark registration purposes. Furthermore, the issue of identity, similarity and
dissimilarity between goods or services and the relevance of the so called
“Canon criteria” will be discussed. Finally, a short introduce of useful tools
which are used during the registration process and which helps to reveal
the real meaning of goods or services in question will be provided.
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1 Introduction

According to the European Union Intellectual Property Office defini-
tion, “trade matks atre signs used in trade to identify products.”’ But what
are actually those “products” How do we to define them? The meaning
of the good or service is crucial for the decision of the registration
of the mark, because two marks with at least a similar sign and with identical
or similar goods or services could not be registered, i.e. the contested mark
will be not registered for the goods or services, which are already included
in the earlier mark. How to find out, which goods and services are identical,
similar or dissimilar? And is it possible to categorize all goods and services
all around us? If yes, according to which criteria? The language and meaning
of words seem to be interwoven with the nature of trademark.

U Trade mark definition [online]. © 2011-2016 EUTPO Europe [cit. 25. 10. 2017]. Available
at: https://euipo.curopa.ecu/ohimportal/en/ trade-mark-definition
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2 Nice Classification

The Nice Agreement (,,[NCL") from 1957 has 84 contracting parties and its
aim is to establish a classification of goods and services for the purposes
of registering trademarks and services marks. It is an international clas-
sification of goods and services, which is applied for the registration
of marks. Changes in the Classification, especially the transfer of goods
and services between various classes and updating of the alphabetical list
should be done by the Committee of Experts in which all member countries
to the Agreement are represented.” There were several editions of this clas-
sification, the last one (the eleventh edition) of the Nice Classification came
into force on January 2017.°

Using the NCL is mandatory not only for the national registration
of trade marks in countries, which are party to the Nice Agreement,
but also e.g. by the African Regional Intellectual Property Organization
or by the Benelux Organisation for Intellectual Property.* The NCL
is according to the Article 33 paragraph 1 Regulation (EU) 2017/1001
of The European Parliament and of The Council of 14 June 2017 on The
European Union Trade Mark (“EUTMR”) used also by the European Union
Intellectual Property Office (“EUIPO”) during the registration process
of the European Union trade matk.

The NCL consists of 45 classes, which are listed in English and French.
Class 1 until class 34 are for goods, the rest (35-45) for services. Each
of the class has the heading, explanatory note, an alphabetical list
of goods and services (which goods and services according to their char-
acter belong to each specific class) and general remarks with explanatory

2 Nice Classification — History and Purpose of the Nice Classification. World Intellectual
Property Organisation [online]. WIPO, © 2017 [cit. 20. 10. 2017]. Available at: http://www.
wipo.int/classifications/nivilo/nice/ennpre.htm

3 Nice Classification. World Intellectual Property Organisation [online]. WIPO, © 2017 [cit.
20. 10. 2017]. Available at: http:/ /www.wipo.int/ classifications/nice/en/index.html

4 Nice Classification — History and Purpose of the Nice Classification. World Intellectnal
Property Organisation [online].

5 Article 33 paragraph 1 Regulation (EU) 2017/1001 of The European Parliament and
of The Council of 14 June 2017 on The European Union Trade Mark. In: EUR-Lex.
[cit. 20. 10. 2017]. Available at: http://cur-lex.curopa.cu/legal-content/EN/TXT/
PDF/?uri=CELEX:32017R1001 & from=EN
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notes about criteria, which should be applied in case the term cannot be clas-
sified in accordance with the class headings or alphabetical list.”

It is important to mention, that the structure of the class headings is at times
unclear and imprecise. Some classes have clear indication and cover nearly all
the goods and services which have the same characteristics (e.g musical instru-
meents for Class 15). Some classes consist of many indications and their meaning
is broad (e.g. Scientific, nantical, surveying, photographic, cinematographic, optical,
weighing, measuring, signalling, checking [supervision], life-saving and teaching apparatus
and instruments; Apparatus and instruments for conducting, switching, transforming,
accummlating, regulating or controlling electricity; Apparatus for recording, transmission
or reproduction of sound or images; Magnetic data carriers, recording discs; Compact dises,
dvds and other digital recording media; Mechanisms for coin-operated apparatus; Cash
registers, calenlating machines, data processing equipment, computers; Computer software;
Fire-exctinguishing apparatus in Class 9). Such a large class heading like in Class
9 leads to misleading classification and shows, that the NCL is not uniform
and does not follow the same logic. Because of this in the situation when
two goods or services belong to the same class it is not the unambiguous
argument for their assessment as similar or identical. They could be easily
dissimilar even if this two goods ot services belong to the same class.”

For the purposes of EUIPO the NCL should serve as a tool to iden-
tify the common characteristics of certain goods or services.® However,
in Art. 33 paragraph 7 of the EUTMR it is stated: “Goods and services shall not
be regarded as being similar to each other on the ground that they appear in the same class
under the Nice Classification. Goods and services shall not be regarded as being dissim-
tlar from each other on the ground that they appear in different classes under the Nice
Classification.“” NCL is basically used to categotise goods and services for
administrative purposes and is not decisive for their compatison.

6 Buropean Union Intellectual Property Office. Guidelines for examination of European Union
trade marks, Part B, Examination. Section 3 Classification. 1. version. Alicante: EUIPO, 2017,
p. 4,52 p.

7 Nice Class Headings (11th edition). TMc/ass [online]. © 2011-2016 EUIPO Europe [cit. 25.
10. 2017]. Available at: http://euipo.europa.cu/ec2/classheadings/?niceClassLang=en

8 European Union Intellectual Property Office. Guidelines for examination of Enrgpean Union
trade marks, Part C, Opposition. 1. version. Alicante: EUIPO, 2017, p. 7, 63 p.

9 Article 33 paragraph 7 Regulation (EU) 2017/1001 of The European Patliament and
of The Council of 14 June 2017 on The European Union Trade Mark.
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3 Identity and Similarity of goods and services

Duringthe process of trade mark registration, thereisapartof the proceeding,
where the proprietor of an earlier mark can raise an opposition, that
according to the Art. 8 paragraph 1 EUTMR the contested mark is identical
to the earlier mark (trade mark owned by the opponent) or there is likelihood
of confusion between the eatlier and contested mark. If the proprietor with
his opposition is successful, the contested mark shall not be registered."

3.1 Identity of goods and services

Identity between certain goods or services from an earlier mark and
certain goods and services from a contested mark can exist when the same
terms or synonyms are used, i.e. the goods and services completely coin-
cide. Also when the contested mark’s goods and services fall within
the earlier mark’s broader category and conversely when a broader term
of the contested mark includes more specific goods and services. The iden-
tity is also considered in the situation, when two broad categories under
comparison overlap, i.e. they coincide partially. A distinction between “full
identity” and “partial identity” may also be made."!

3.2 Similarity of goods and services

If the goods and services from the earlier and contested mark have some
characteristics in common, they might be considered as being similar.
The cornerstone for the reasoning of similarity is the so called “Canon
criteria” anchored in the case law of the Court of Justice in the judge-
ment of 29. 9. 1998, C-39/97 (“Canon”).”” The court of Justice stressed
in this judgement that all the relevant factors relating to goods and
services in assessing their similarity should be take into account. The
court also mentioned indicative factors, which may be taken into account
in comparison of goods and services. These factors (“Canon criteria”) are:
nature, intended purpose, method of use, complementarity, competition,
10 Article 8 paragraph 1 Regulation (EU) 2017/1001 of The European Parliament and
of The Council of 14 June 2017 on The European Union Trade Mark.
11 European Union Intellectual Property Office. Guidelines for examination of Enrgpean Union
trade marks, Part C, Opposition. p. 16.

12 Judgement of the Court of Justice from 29 September 1998 No. C-39/97 (Canon).
Available at: https:/ /www.ipo.gov.uk/c3997.pdf
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distribution channel, relevant public and the usual origin of the goods and
services. To find similarity it is not necessary to list all possible criteria, but
to find the connection between the relevant factors. For defining the factors
it is recommended to use a scientific dictionary and publications.”

The nature of the goods or services is the answer to the question “What
is it?”, i.e. what is the essential quality or characteristic by which this good/
service is recognised (example: Car is a vehicle). The fact that the goods
are made from the same material is mostly irrelevant (e.g. @ chair and a doll
could both be made of plastic, but they are not of the same nature, because
chair is a piece of furniture and the doll is a toy). If the goods and services
to be compared fall under the same class heading of Nice classification
or under the broad category, it does not automatically mean that they
are of the same nature (e.g. fresh fruit from the class 31 and coffee from
the class 30 despite being foodstuffs they are of a different nature). Because
sale of goods usually entails the transfer in title of something physical and
services consist of the provision of intangible activities, by comparison
a certain product with a certain service, they will generally be considered
as not having the same nature (air conditioning apparatus and repair services
of air conditioning apparatus do not have the same nature)."

The purpose of goods and services refers to their intended use and
the reason for which something is done or made, or for which it exists.”
For example a cwoking pot could be used as a music instrument. However,
its intended purpose is to use it for preparing food. The purpose should
be the answer for the question: What need do the goods or services satisfy?'®

How are these goods and services used? The answer indicated the method
of use. When two goods and services in comparison have the same method
of use, it is mostly not sufficient to declare them similar — e.g. chewing tobacco
(Class 34) and chewing gum (Class 30) have an identical method of use, but they

13 European Union Intellectual Property Office. Guidelines for examination of Eurgpean Union
trade marks, Part C, Opposition. p. 23.

14 Tbid., pp. 26-27.

15 purpose” Oxford English Dictionary [online]l. © 2017 Oxford University Press [cit.
20. 10. 2017]. Available at: https://en.oxforddictionaries.com/definition/purpose

16 Huropean Union Intellectual Property Office. Guidelines for examination of Eurgpean Union
trade marks, Part C, Opposition. p. 27.
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do not share other Canon criteria, so they are dissimilar.'”” On the contrary
in some cases the method of use could be the crucial factor for deciding
about similarity between some goods and services. As an example we can
take the judgment of the General Court of 16 May 2007, Trek Bicycle
v OHIM — Audi (ALLTREK) (T-158/05, not published, EU:T:2007:143),
in which was decided that motor vehicles share with bicycles similar purpose,
because both are intended for the carriage of persons. However, because
they do not share motor as power for keeping them moving (the different
method of use), motor vehicles and bicycles are considered different. The
logic of this explanation was supported by the judgment of the General
Court of 20 February 2018, Kwang Yang Moto Co., Ltd, v EUIPO (T-45/17)
which broadly explained the similarity between motorcycles and automo-
biles, including sharing the same method of use because of using motor.'

If there is a close connection between two goods or services, in the sense
that one is indispensable (essential) or important (significant) for the use
of the other in such a way that consumers may think that responsibility
for the production of those goods or provision of those services lies with
the same undertaking, these goods or services are complementary."”
As the example we can use coffee (Class 30) and coffee mugs (Class 21) insofar
as coffee mugs are intended to be used for drinking coffee, so these goods
are complementary. Furthermore these goods do not share other Canon
criteria and can not be declared as similar in any degree (low, average, high —
see below).” On the other hand, skis (Class 28) and s/ boots (Class 25) are
consequently considered similar, because their producers can coincide (i.c.
the relevant public may think that the production of these goods lies with
the same undertaking), end user and distribution channels. Furthermore,
they are complementaty.”'

17 European Union Intellectual Property Office. Guidelines for examination of Enrgpean Union
trade marks, Part C, Opposition. p. 28.

18 Judgment of the General Court (Third Chamber) of 20 February 2018 in Case T-45/17
Kwang Yang Moto Co., Ltd, v EUIPO.

19 Tbid.

20 Pair 0031547-0028579 Coffee and Coffee mugs. Similarity tool [online]. © 2011-2016
EUIPO Europe [cit. 25. 10. 2017]. Available at: http://euipo.cutopa.cu/sim/search

21 Pair 0030330-0057694 Skis and Ski boots. Swwilarity tool [online]. © 2011-2016 EUIPO
Europe [cit. 25. 10. 2017]. Available at: http://euipo.europa.cu/sim/search
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In the decision of 6 March 2014 (R 1100/2013) was found the comple-
mentary relation between ‘protective helmets’ in Class 9 and ‘snowboards,
skates, in-line skates and roller skates’ in Class 28 based on the argument that
the great majority of that sport articles users avail themselves with protective
headgear when on the road or on the slope. However, ‘protective helmets’
can be used separately or without any connection with ‘snowboards, skates,
in-line skates and roller skates’. In that case the Board of Appeals stated ‘Gz
comparison of goods must only be taken into account the general term ‘protective helmets’
withont drawing any distinction between the numerous possible helmets that may fall under
these broad headings.””* Restricting the meaning of the term just for its general
meaning is an example of interesting interpretative method that helps deci-
sion takers easily find solution for trade marks in conflict.

Two goods or services, which could substitute each other, could serve
the same or similar purpose and are offered to the same actual and poten-
tial customers and are interchangeable, are in competition. E.g. services
of a cinema and rental of movies (both in Class 41) are in competition because
they both allow people to watch a film.”

Goods and services have the same distribution channel, if they are offered
in the same shops or in the same section of shops (some supermarkets
sell goods of all kinds and are not specialized) or just if the consumer
may be likely to assume that the goods or services could be in the same
market sector. E.g. precions stones and jewellery (both in Class 14) not only
share the same distribution channel, but also relevant public and producer,
therefore they are similar.?

For comparison of goods and services it is also important to focus
on the relevant public, such as the actual and potential customers
of the goods and services. The relevant public consist of the general public
(public at large) or the professional public (business customers or special-
ised public). It is important to mention, that the relevant public does not
necessarily mean the end user (e.g in the case of food for animals we take

22 Decision of the First Board of Appeal of 6 March 2014 in case R 1100/2013.

25 Buropean Union Intellectual Property Office. Guidelines for examination of European Union
trade marks, Part C, Opposition. p. 31.

24 Pair 0058827-0058525 Precious stones and Jewellery. Sizilarity tool [online]. © 2011-2016
EUIPO Europe [cit. 25. 10. 2017]. Available at: http://euipo.curopa.cu/sim/search
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into account the general consumer, not animals as end users). The relevant
public is not a crucial criterion for deciding any similarity or dissimilarity,
because for example cars, magazines, microwave are bought by the same
relevant public — the general public at large, but the purpose, for which are
they bought, is, for each product or item, different.”

The last but not least criterion in comparison of goods and services
is the usual origin (producer/provider), which provides the answer,
if the goods or services could come from the same company, i.e. if they
could be manufactured by the same source. For instance, leather belts (Class 25)
and leather handbags (Class 18) are usually not only manufactured in the same
companies, but even manufactured using the same tools and machines for
the treatment of leather.”

Each of eight Canon criteria has different weight and importance. Generally
speaking, as strong factors considered are: purpose, nature, complemen-
tarity and if the goods are in competition. The rest (method of use, distribu-
tion channels and relevant public) are considered less important. According
to different weigh and importance of Canon criteria and other factors char-
acterising the relationship between goods and services, different degrees
of similarity can be found in comparison between goods and services, i.e.
low, average or high degree of similarity. There are any mathematical anal-
yses which provide exact definitions as to which degree goods and services
are similar or if they are dissimilar. However, it is assumed that one factor,
even if it is a strong factor, is not sufficient for finding similarity between
goods and services.”’

4  Use of expressions (e.g. ‘in particular’, ‘namely’, ‘for
example’, ‘including’) to determine the scope of the list
of goods and services; punctuation

The term ‘namely’ according to the judgment of 04/10/2016, T-549/14,
Castello/Castello “restricts the scope of the registration solely to the goods specifically

25 Huropean Union Intellectual Property Office. Guidelines for examination of Enrgpean Union
trade marks, Part C, Opposition. pp. 32-33.

26 TIbid., p. 35.

27 Ibid,, p. 37.
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listed after that expression.”” Its meaning is to restrict the specific goods and
services listed thereafter (e.g. Class 29: Dairy products, namely cheese and butter
restricts the goods to cheese and butter, excluding all other dairy products).

The opposite meaning has the expression ‘in particular’ which indicates
an example of the goods and services applied for (e.g. Class 29, Dairy prod-
ucts, i particular cheese and butter — it includes all dairy products, cheese and
butter are only examples, maybe the focus of the EUTM owner’s opera-
tion). The same meaning as ‘in particular’ has also expressions ‘for example’
ot ‘including’.”

Use of commas, semicolons and colons in a list of goods and services plays
a very important role. Commas are used to separate items within a similar
category or expression. For example, Cleaning, polishing, scouring and abrasive
preparations in Class 3 mean that the goods can be or are made from any
of those materials, i.e. cleaning preparations, polishing preparations, sconring prepa-
rations, abrasive preparations. A semicolon serves to separate between expres-
sions, e.g. Bleaching preparations and other substances for laundry wuse; Cleaning
Polishing in Class 3. The terms Cleaning and Polishing must be interpreted
as being independent from the other terms and not including bleaching prepara-
tions and other substances for laundry use. And finally a colon is used in a descrip-
tion of goods and services to explain or start an enumeration — for example
Software for: computers, tablets in Class 9.

5  Similarity tool and TMclass

For comparison it is also very useful to use the online “Similarity tool”
developed by the European Union Intellectual Property Office where some
pairs of goods and services and in case of similarity between them are
already compared, it is also mentioned there, in which Canon criteria they

28 Judgment of the General Court (Second Chamber) from 4 October 2016. Case T-549/14.
InfoCuria [online]. © curia.curopa.cu [cit. 25. 11. 2017]. Available at: http://curia.curopa.
cu/juris/document/document.jsfijsessionid=9ea7d2dc30d65d57487b80b345cebc98a-
9cd997a35d1.e34Kaxil.c3qMb40Rch0SaxyNahv0?text=&docid=184285 & pageln-
dex=0 & doclang=EN & mode=Ist & dir=&occ=first & part=1 & cid=737247

29 BEuropean Union Intellectual Property Office. Guidelines for examination of European Union
trade marks, Part B, Examination. Section 3 Classification. pp. 6-1.

30 Ibid., pp. 7-8.
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coincide. However, the comparison is not legally binding and any partici-
pating IP Office can develop its own practice.”

The “TMclass” system was developed to provide easier ways of classifica-
tion for the purpose of registration. The terms are listed here in the context
with other goods and services, which is useful in the process of compar-
ison to find the real meaning of the examined goods or services and decide
on their similarity or identity.”> However, this grouping and ranking, often
called also taxonomy, is not legally binding,*

All the terms included in TMclass are translated into each of the EU official
languages. This should help the applicants from member states in the process
of submitting the application in some of the working languages of EUIPO
(English, German, French, Spanish and Italian). Sometimes are the trans-
lations not fully correct because of different meanings of words in each
language. One of the typical examples is the term ‘scooter’ in Class 12. Under
the English, Czech, Croatian or Maltese term “Scooter” is meant the means
of transport equipped with motor. On the other hand, the French, Romanian
or Slovak translation has the meaning of “Trottinettes’, “Trotinete’ and
‘Kolobezky’, which is in that countries usually understood as non-motorised
vehicles and the purpose of these goods is more for leisure than trans-
port people. This difference could have crucial impact for the comparison
of goods in conflict.” In the Opposition decision No B 2375890 from 10.
September 2015 the Opposition Division of the EUIPO provides following
definition of scooters in comparison with bicycles: “contested scooters [vebicles]
are two-wheeled vebicles with a motor. Today, these vehicles are commonly used by people
to avoid traffic when going to work. Although bicycles can be used for leisure, they are also
used as a functional method of transport. Therefore, these contested goods are in compe-
tition with the opponent’s goods, especially now given the increasing number of electric

53U Similarity tool [online]. © 2011-2016 EUIPO Europe [cit. 25. 10. 2017]. Available at:
http://euipo.europa.cu/sim/search

32 TMdlass [online]. © 2011-2016 EUIPO Europe [cit. 25. 10. 2017]. Available at: http://
euipo.europa.cu/ec2/

33 Huropean Union Intellectual Property Office. Guidelines for examination of Enrgpean Union
trade marks, Part B, Examination. Section 3 Classification. p. 4.

34 Term ‘Scooters’. TMeclass [online]. © 2011-2016 EUIPO Europe [cit. 25. 10. 2017].
Available at: http://euipo.curopa.cu/ec2/
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bicycles, and they have the same purpose. They also coincide in their end users. The

contested goods are similar to the opponent’s goods.”™

The Harmonised Offices have also published a common list of terms that
are not accepted in the lists of goods and services. If the applicant will use
these expressions in his application, all Harmonised offices will reject them.
The not accepted expressions are e.g. A/ the goods in the class; All other associ-
ated goods; Goods of the like; et

6 Summary

Language in law is very important for anchoring the meaning of norma-
tive rules and transferring the information to other recipients. Trade mark
protection is not an exception. Small mistake in wording can lead to cancel-
lation in registration and this usually means monetary and time burden for
the unsuccessful applicant. Because of the importance of the meaning
of the goods and services in the trade mark protection system, there is even
an international law document called Nice Agreement dealing with the clas-
sification of all possible goods and services. The terms are divided into 45
classes concerning their special characteristic. According to special criteria
it is possible to decide about the identity, similarity or dissimilarity of goods
and services based on the legal bases, which could, but does not have
to include empirical experience. Sometimes the expressions get different
meaning, depending on the translation, method of use or administrative
categorization. The main intent is to describe all possible terms, which could
serve as goods and services, i.e. to describe words using other words and
to give this description legal importance.
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Fakta a normy — nekoneény pfribéh

Jan Smid

Univerzita Jana Evangelisty Purkyné v Usti nad Labem, Ceska republika

Abstract in original language

Propojeni byti a méti zproblematizoval v tradici zapadnfho pravniho
myslen{ David Hume. Oddéleni méti a byti dnes predstavuje jeden z dstied-
nich principt pravntho pozitivismu, kterym se odlisuje od skoly pfiroze-
ného prava. Autor si véima faktu, Ze navzdory propracované argumentaci
se fakta z roviny empirického byti opétovné promitaji do normativnich
uvah, a to i u autora 20. stoleti, ktefi nebyvaji zpravidla spojovani s iusna-
turalismem. Tuto skutec¢nost povazuje za podnét k opétovnému promysleni
vztahu faktl a norem v pravu.

Keywords in original language

Pravni pozitivizmus; pfirozené pravo; minimalni obsah pfirozené¢ho prava
Vv pravu pozitivnim; primarni statky; méti a byti.

Abstract

The interconnectedness of being and oughtness has become a problem
in the tradition of Western legal thinking by David Hume. The separation
of oughtness and being is today one of the central principles of legal posi-
tivism, which differs it from the school of natural law. The author notes
the fact that, despite sophisticated arguments, facts from the level of empir-
ical being are again reflected in normative considerations, even among 20th
century authors who are usually not associated with iusnaturalism. This fact
is considered to be a way of rethinking the relationship of facts and norms

in law.
Keywords

Legal Positivism; Natural Law; Minimum Content of Natural Law in Positive
Law; Primary Goods; Being and Oughtness.
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1 Uvod

Jednim z rozdilt mezi pravnim pozitivismem a jusnaturalismem je mimo
jiné pojmovy rozdil mezi tim, co je a co ma byt (Sein x Sollen, Being
x Oughtness). Pfitom se dle nekterych jedna dokonce o zaklad sporu mezi
obéma pravanimi skolami.! Ota Weinberger zduraziuje riznorodost jak
na stran¢ jusnaturalistickych skol, tak i raznych pravnich pozitivismu. Jako
jediny spolecny rozdélujici moment nakonec uvadi kognitivni zdtvodnitel-
nost hodnot a pravého ,,ma byt“, tedy objektivni platnost méfitek sprave-
dlnosti, zatimco pozitivisté odvozuji hodnoty a to, co ma byt od stanovisek
a volnich procesu ve spolecnosti, které mohou byt specifické pro jednot-
livee i spolec¢nosti (kultury).? Zatimco Weinberger se nesnazi byt finalnim
rozhodcem tohoto sporu, tak naptiklad Pavel Hollinder povazuje za doka-
zanou opodstatnénost teze o nemoznosti vyvozovani ,,meéti“‘ z ,,byti*, ¢imz
pro n¢j prestava byt relevantnim predmétem teoretickych diskusi.’
Hypotézou této prace je, ze myslenka, Ze nemoznost vyvozovani méti z byti
je mimo diskusi, nenf jednoznacné pfesvedéiva.

Ackoliv by se mohlo zdat, ze myslenka oddéleni meétf a byti az do drovné
nemoznosti vyvozovani méti z byti je plné pfesvédciva, je ambici tohoto
textu poukazat na fakt, ze se stale vraci. Nové inspirativni impulsy nutici
k pfemysleni pfitom nepfichazeji jen od predstavitelt standardnich jusna-
turalistickych postojt, od kterych by se daly ocekavat, nybrz se do pravniho
myslen{ vraceji i skrze myslenky jinych sméra, které s klasickym jusnatura-
lismem spojovany nejsou.

2 Svét faktu a svét norem

Fakta daleko méné zpochybnujeme, v této roviné duvétujeme mnohem vice
svému poznani nezli v oblasti norem. Normy jsou daleko vice problema-
tizovany. Dtvodu je nékolik. Jednim z primarnich je spolehlivost naseho

1 NEMEC, Viclav. Spor pravntho pozitivizmu a pfirozenopravni teorie ve 20. stol.: pro-
blém vztahu byt a “mét”. In: HAVLICEK, Ale§ (ed.). Lidskd a prirozend priva v déjindch.
Usti n. Labem: Filozoficka fakulta Univerzity Jana Evangelisty Purkyné v Usti n. Labem,
2014, s. 153.

2 WEINBERGER, Ota. Institucionalismus: Novd tedria konania, priva a demokracie. 1. vyd.
Bratislava: ARCHA, 1995, s. 233-234.

3 HOLLANDER, Pavel. Pozitivismus versus iusnaturalismus: nekonéici piibéh (Pokus
o struktrovani problému). Pravnik, roc. 1997, ¢. 3.
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empirického poznani, které diky pokroku v metodach ptirodnich véd dosa-
huje v roviné faktualnich jevh dspécht blizkych jistote, nebo pfinejmensim
tak vnimanych. Filosofické pochybnosti o tom, zdali nds smysly mohou
klamat se neprosadily — kromeé filosofickych argumentti zde pusobi zcela
nepochybné zkusenost piirodnich veéd, jejichz empirické poznatky povazu-
jeme za spolehlivéjsi nez spekulativni poznani rozumu. Metafyzika jako jeho
projev v dnes prevladajicim filozofickém myslen{ zivofi na okraji.

Normy jsou navic, na rozdil od pfirodnich zakont, porusitelné. Poruseni
ptirodnich zakont bud neni fyzicky mozné nebo mozné je ale vede
k bezprostfedné zjevnym nezadoucim dusledkam. Pfipadny rozpor mezi
nami definovanym ,,pfirodnim zdkonem® a realitou je fesitelny jediné rede-
finovanim chybné pojatého (jak se ukézalo) ,,ptirodniho zakona® za ucelem
dosazen{ souladu s realitou. Fakta povazujeme za pomérné bezpecné pozna-
telnd a respektujeme povinnost se faktim podfizovat.

U norem vyse uvedené zpravidla neplati — ¢i dokonce naopak.

Preskriptivni pravidla na rozdil od deskriptivnich nereflektuji svét, ale vytva-
fejff na néj tlak. Jejich zaklad spocivajici v normach je vsak daleko mén¢
evidentn{ a konsensus na normach je kvantitativné (a i kvalitativn¢) daleko
mén¢ presvedcivy nez v oblasti faktd. Zatimco fakta se mohou jevit jako
evidentni, jasné pfistupna nasemu (byt’ i jen smyslovému) poznani, u norem
ona evidentnost chybi. Soulad (konsensus) o normach se ukazuje byt zavisly
na specifickych historickych okolnostech, jakymi jsou uniformita spolec-
nosti, at’ jiz vnucena ¢i sdilend pod vlivem napfiklad tradic, nabozenstvi
a podobne.

Normy museji byt definovany (prvni problém z fady dalsich), dokazovany (dalsi
problém) a adresati by se nimi méli v idealnim pfipadé ztotoznit nebo by mél
panovat alespont konsensus relevantni ¢asti spolecnosti. V pifpadé pravnich
norem hovoff napiiklad H. L. A. Hart v této souvislosti o pravidlu uznani.*

V kazdém piipadeé se zde jiz pohybujeme mimo samozfejmou rovinu naseho
smyslového poznani, které je velmi spolehlivé, srovname-li je s jakymikoliv
jinymi (abstraktn¢j$simi) formami. Kde v oblasti empirie nestaci smysly,
pomuze aparat modernich pifrodnich véd, ktery je neméné presvedcivy.

4 HART, H. L. A. Pgjem prdva. Praha: Prostor, 2010, s. 106.

97



DNY PRAVA / DAYS OF LAW 2017

V oblasti norem vsak postup dale ve snaze prokazat tvrzeni argumenty
vyvolava naopak spise komplikace a jesté vétsi nejasnosti.

Jednou z casto pouzivanych ,figur jak normy zakotvit a dodat jim
vetsi stabilitu je jejich odvozovani z faktd. Tedy z fenoménu, na kterém
je mozné se snaze shodnout. Na uskali tohoto zptusobu uvazovani poukazal
(a proslavil se jim) David Hume. V obecném jazyce zcela bézné misime
faktualni a normativni vyroky, coz je matouci, ale sklony k tomu mame
neustile. Revolu¢ni{ analyzu tohoto fenoménu predstavil D. Hume ve svém
Pojednani o lidské pfirozenosti:

5 V' kagdém systémn morilky, se kterym jsem se dosud setkal, jsem v¢dy zaznamenal,
ge autor néjakou dobn usuzuje bénym zpiisobem, prokazuje existenci Boha, nebo néco
giistuje o lidskych zdlezitostech, a tu jsem ndble byl prekvapen, e misto bégnych vyrokii
tpu je a nent se setkdvdm s vétami typu ma byt nebo nema byt. Tato zména je nend-
padna, ale ma rozhodujici diisledek. Protoge toto ma byt nebo nema byt vyjadiuje néjaky
novy vztah nebo trzent, je nutné, aby bylo prezkoumdno, vysvétleno a drovent odrivod-
néno to, co se 3dd byt nemyslitelné, totig jak miige byt deduktivné odvozeny novy vztah
g Jinyeh vztahi, které json od néj Zeela odlisné. Autori takové varovani obecné nedélayi,
ale ji ho ctendivin adresuji s ndazorem, $e toto jemné zaméeni pozornosti miige podryt
vSechny nekultivované systémy mordalky a ge ndm umoZiuje pochopit, e roxdil mezi
neresti a ctnosti neni alogeny pouze na vitazgich mezi predmety, ani neni pozndvany
rozument.

Stoji za povsimnuti, ze Hume zde neprovadi detailni analjzu tohoto jevu.
Popravde zde uvedeny problém popisuje dosti povrchné a odbyté. V jeho
obsahlém dile navic zaujima z kvantitativnfho hlediska jen nepatrnou ¢ast.
Nicméné timto vypichnutim problému se Humeovi podafilo dostat do hry
myslenku s dalekosahlymi dusledky, na jejiz explicitni vyjadfeni tehdejsi
doba nepochybné ¢ekala. Obdobné jako Tomas Hobbes s teoril pfiroze-
ného stavu a spolecenské smlouvy, kterd byla davno vyfazena z plausi-
bilnich variant odpovédi, nicméné se okamzit¢ dostala do hry, kdyz byla
ve spravnou dobu spravaym zpusobem nové definovana, nebot” umoznila
nastartovat novou epochu politického a pravniho mysleni v momenté, kdy
se dosavadni koncepce zacaly povazovat za nedostatecné, i Hume predsta-
vuje jisty pfelom a odviji se od néj nova linie pravniho mysleni. Hume ovsem
neovlivnil jen pravni mysleni, ale téZ samotné zaklady etiky.

98



Pravo a jazyk

3 Interpretace

Zda se byt potfebnym nejprve porozumét Humeovu postoji. Neni totiz
zdaleka tak jednoduchy ¢i jednoznacny, jak se mize zdat po prvnim zbézném
precteni. Obvykla interpretace zni: normativni zavery nelze logicky odvodit
z premis, které jsou vSechny faktudlni. Z faktu lhani nemohu vyvodit ani
ze by se mélo, ani Ze by se nemelo lhat. Vyrok ,,Biah nds stvofil, a proto
bychom ho méli poslouchat® je chybny, nebot” neobsahuje nikde normativni
premisu ,,Méli bychom poslouchat svého stvofitele. Tj. pokud zavér obsa-
huje normativitu, musela byt pfinesena z premis.

Interpretace Humeova postoje je slozit¢jsi, jak poukazuje Tomdas Sobek
ve své knize Pravn{ mysleni: kritika moralismu.

3.1 Maclntyre

Jednim z prezentovanych interpretd Humeovy myslenky je soucasny mysli-
tel Alasdair Maclntyre. Podle n¢j byl Hume skeptik vtci indukei, byl deduk-
tivista. Zatimco indukce je vyvozovani obecného zaveéru ze specifik kon-
krétniho objektu, dedukce je naopak vyvozovani konkrétnich individualnich
poznatkt z obecnych premis. U deduktivnich tsudki, které jsou spravné,
je pravdivost zaveéru dana pravdivost{ premis. Proto ovsem doplnéni premis
nic nemeni (a tedy ani nefesi). Viz ptiklad (dle Sobka):

1. Alena umyslné zabila Hanku, a proto by méla byt potrestana.

2. Doplnéna premisa: Kdo dmyslné zabije jiného clovéka, ma byt

potrestan.

Na situaci to nic neméni, protoze argument nenf doplnénou premisou nijak
vylepsen, nebot’ byla jiz obsazena v zavéru, tj. cokoliv je mozné namitat
proti véte, lze namitnou i proti doplnéné premise.
Podle Maclntyra udajné¢ Humeovi neslo o nemoznost vyvozovani norem
z faktq, ale kritizuje fakt, ze se tak déje nelegitimni zpusobem.” Bylo by tedy
mozné konstatovat, ze pozitivisté sli za Humea?
Faktem je, Ze pozitivisté jako Kelsen ¢i Radbruch jsou zastinci tzv. meto-
dologického dualismu, tj. teze o zasadni nepfevoditelnosti kategorii byti

5 SOBEK, Tomas. Prvni mysleni: kritika moralismm. Praha: Ustav statu a prava AV CR,
2011, s. 194.
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a metl. Radbruch i Kelsen uvazuji tak, ze méti 1ze vyvozovat pouze z vysstho
a v konecném dusledku nejvyssitho métd. A to deduktivnim zptsobem,
nikoliv induktivné z fakticity.®

Dle Humea moralka nenf nic vnéjsiho, ale ma puvod pfimo v nas. ,,Nefest
ti zcela unika, kdyz uvazujes predmeét. Nemuzes ji nalézt, dokud neobratis
svoji pozornost k tomu, co je ve tvém srdci, a dokud tam nenajdes sentiment
odmitnuti k onomu jednani, ktery ma puvod v tob¢. Je to zilezitost faktu,
ktery neni pfedmétem rozumu, ale citéni. Lezi v tob¢ samém, a ne v pied-
métu. A proto, kdyz kvalifikujes jakékoli jednani nebo charakter jako $patny,
nemysli§ tim nic jiného neZ to, ze na zakladé své pfirozenosti to hodnotis
s n¢jakym pocitem nebo sentimentem odmitnuti. Ctnost a nefest proto
muzou byt srovnavany se zvuky, barvami, teplem a chladem, které podle

moderni filosofie nejsou vlastnostmi pfedméty, ale jsou viemy v mysli.*

Jinymi slovy vyjadfeni ,,toto jednani je $patné” by podle Humea mélo znit
»zvazeni tohoto jednani ve mne vyvolava pocit rozhotc¢eni. Duvody moral-
nfho odmitnuti jsou tedy samotny moralni postoj (moralni cit). Otazkou
je, kde se tento moralni cit bere a zdali jej mame spise obdobny nebo spise
odlisny, a nakolik. Jednozna¢né ale lze konstatovat, ze na zakladé Humeova
postoje jiz nelze zadnou morilku ospravedlnit jako jedinou spravnou.
O pravnich normach lze potazmo tvrdit totéz.

3.2 Searle

John Searle se pokousi interpretovat problém pomoci institucionalnich
faktt, coz Sobek demonstruje na nasledujicim ptikladu:

1. Zuzana pouzila slova,, Timto ti, Honzo, slibuji, ze ti zaplatim 100 K¢.

N

Zuzana Honzovi slibila, ze mu zaplati 100 K¢.
3. Zuzana na sebe vzala zavazek zaplatit Honzovi 100 K¢.
4. Zuzana ma povinnost zaplatit Honzovi 100 K¢.
5. Zuzana by me¢la zaplatit Honzovi 100 K¢.
Dulezité je, ze zatimco 1. véta je faktualni (deskriptivni), 5. véta je jiz pre-

skriptivnl. K takovému posunu doslo proto, ze zavazek dodrzovat sliby

6 KAUFMANN, Arthur. Problemgeschichte der Rechtsphilosophie, s. 92.
7 HUME, D. Treatise on Human Nature. Citovano podle SOBEK, Tomas. Pravni mysleni:
kritika moralismn. Praha: Ustav statu a prava AV CR, 2011, s. 194-195.
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je dusledkem definice slibu. Mazeme tedy rozlisit dva druhy deskriptivnich
vét:

1. Prosté empirické fakty (brute facts).

2. Instituciondlni fakty (ty jiz maji normativni obsah)®

Tj. Searle pfestal mluvit o hodnotach, které maji sviyj ptivod v osob¢, nybrz
o institucionalnich faktech, které maji sviij ptivod ve spolecenskych konven-
cich. Takovymi jsou napifklad institut slibu ¢i vlastnictvi.

3.3 Moralni cit

Podle teoretikti vyznavajicich pojetf tzv. ,,moralnfho citu® (sem patii vedle
Humea zejména Adam Smith) pfechazime pfi moralnich usudcich od faktt
k normam, pficemz mame tendenci pfehlizet nonkognitivni slozku moral-
nfho mysleni, totiz moralni cit. Hume tedy nejspiSe chtél fici, Ze moralni
soud nema puvod v hodnoceni faktd, ale v mordlnim citu. Nejedna se tedy
o problém v oblasti logiky, ale o metaetiku. Moralni kvality nejsou rozpozna-
telné pouhym rozumem. Nase schopnost rozlisovat mezi nimi se musi opirat
o pusobeni moralniho citu nebo sentimentu. Mame ale sklony je pfehlizet
a racionalizovat. Tuto teorii mnohem bliZze rozpracoval A. Smith. Lze dovo-
zovat, ze se zde je patrnd inspirace Johnem Lockem dotazena o stupen dale.
Locke tvrdi, ze totiz pravdy pfirozeného zikona mame ,,v sobé“ ve své
mysli, ktera je jinak (jesté s vyjimkou principt matematiky) ,tabula rasa®,
a tim, ze je jiz mame ve své mysli je vlastné neobjevujeme rozumem. Staci
tedy je pouze aplikovat.

Hume také tvrdi, Ze fakty poznavame rozumem, tj. jsou moraln¢ relevantni,
ovsem moralni zavéry nejsou zprostfedkovany rozumem, ale citem. Navic
nemusf jit o logicky problém (vyvozovani méti z byti), ale o otazku vztahu
rozumu k moralce. Jedna véc je poznat, a druhd jsou motivace k spravnému
jednani.

Proto je mozné se na Humetv podnét v kontextu doby, ve které vzniknul,
divat nikoliv jako na logickou tezi o striktnim oddélen{ faktt a norem, nybrz
jako na utok na tehdejsi racionalisty, pficemz racionalni vniman{ moral-
nosti nemuze mit motivacni silu pro jednani. Nejde tedy o logickou propast

8  SOBEK, Tomas. Pravni mysleni: kritika moralismu. Praha: Ustav statu a prava AV CR,
2011, s. 198.
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mezi fakty a normami, nybrz o psychologickou — mezi soudy, které konsta-
tuji, co je moralné spravné, a motivaénimi zavéry, co se ma délat. Ci zda
se ma néco vubec délat — klasici iusnaturalismu méli obdobny problém,
ktery ovsem mohli v kontextu své teorie obejit odkazem na Boha, kdy
Bozi vile je pfikazem vaci mé osobé, kterému odpovida ma povinnost jej
poslechnout.”

4  Tusnaturalismus

Tusnaturalismus nelze interpretovat jako jediny a jednotny proud mysleni.
Podle jednoho ze sméri pfirozené pravo predpoklada poznani fakta
a ty obsahuji také jisté moralni informace. V jusnaturalismu se mis{ insti-
tucionalni pifstup (tzn. Seatle nepfinesl néco zcela nového), s pfistupem
ontologicko-logickym.
Jeden z pohledu 1ika, Ze existujf tzv. principy praktického rozumu, které jsou
vsem lidem evidentni (podle Akvinského i venkovan rozumi pfirozenému
pravu):
e Lezje Spatna
«  Skodit nevinnému je $patné
« Ucel nesvéti prostiedky
Opira se o ontologicky princip ne-kontradikce — jednani opacné je ontolo-
gicky a logicky nedusledné. Tedy $patné."
Autor vyse uvedenych polozek jde mnohem dile, nejspiSe pod vlivem
modernéjsi scholastické tradice. Nicméné je tieba poznamenat, ze Tomas
Akvinsky je velky skeptik a hovoii o pouhych ctyfech piikazech, z nichz
pouze prvai z nich je zcela univerzalni a bezvyjimecny:
1. Cinit to, co poznavam jako spravné a neinit, co poznavam jako
$patné.
John Finnis v reakci na to tvrdi, Ze u Tomase nejsou prvnf principy
ptirozeného prava odvozeny z faktd, ve. fakta o lidské pfirozenost,

9 Toto je v rozporu s piikladem na konci ¢asti 2. tohoto textu, nicméné jedna se pokazdé
0 jiné pojeti Boha a interpretace vztahu clovéka k Bohu. Zde uvedeny piiklad vychazi
ze scholastické definice Boha.

10 VECERKA, Kazimir. Podiizeni etiky piirozenému pravu: obojakost a Zivot podle
Hegela. Jsme totiz v jeho rukou, my i nase slova. In: Sbornik & 10. vyroci sinmrti otce Metodgje
Habdné OP. Praha: Krystal OP, 1994.
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jsou pro lidsky rozum samoziejmé, i kdyz nejsou vrozené. Oproti
tomu jiny teoretik, Henry Veatch, tvrdi, Ze normy pfirozeného prava
maji svij puvod v lidské pfirozenosti nebo v samotné povaze véci —
tj. existuji rozumem poznatelné objektivni pravdy o tom, co je moralné
spravné, které 1ze odvodit z deskriptivnich faktd o povaze clovéka.
Sam Tomas Akvinsky byl ovSem velmi opatrny a zminuje explicitné
kromé vyse uvedeného zakladniho pifkazu jiz jen dalsi tii piikazy pfi-
rozeného zakona:

2. Jako prvni sklon uvadi ten, ktery ma clovek spolecny se vSemi pod-
statami, které podle své pfirozenosti vyzaduji zachovani svého byti.
K pfirozenému zakonu patif to, co udrzuje zivot ¢lovéka a brani
opaku.

3. Dalsi sklony ma clovék spole¢né se vSsemi zivocichy, coz znamena
predevsim zachovani druhu, plozeni potomkd, jejich vychova atd.

4. Ttetd, vylucné lidsky piikaz pfirozeného zakona je sklon k dobru podle
pfirozenosti rozumu. Sem zahrnuje Tomas pfirozené sklony k tomu,
aby clovek poznaval pravdu o Bohu (tj. varoval se nevédomosti), aby
zil ve spolecnosti, tj. aby neurazel ty, s nimiz Zije ve spolecenstvi atd."

Zatimco prvni piikaz je bezpodmineény, zbylé jiz vychazeji z lidskych sklont
a jejich aplikace nemusi byt bezpodminecna (napf. sim Tomas se rozhod-
nutim stat se mnichem zaroven rozhodl nefidit se ptikazem ¢. 3). Zaroven
tyto tii piikazy, na rozdil od ptikazu prvniho, predstavuji jiz ,,vpad* empi-
rickych faktd do oblasti norem. A piestoze klasickd pfirozenopravni teorie
nepovazuje vyvozovani métf z byti za nedovolené, uznava, ze empirické
poznani piinasi problém. Tomas jej vyfesil mj. tim, ze dalsi piikazy jiz nede-
finuje — jsa si védom, Ze narazil na meze moznosti naseho poznani.

Jini autofi, naptiklad znamy Heinrich Rommen, projevuji daleko vétsi opti-
mismus v otdzce poznatelnosti esenci a moznosti z nich vyvozovat norma-
tivaf zavery."? Jejich optimismus ov§em lze oznacit za velmi neopatrny.

11 STh I-IL, 91,1. Podle AKVINSKY, Tomés. Tomds Akvinsky o zikonech v Teologické sum.
Preklad Karel Sprunk. Praha: Krystal OP, 2003, 143 s.

12 ROMMEN, Heintich A. Natural Law, A Study in Legal and Social History and Philosophy.
Indianapolis, 1998.
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5 Moderni podnéty

Pravni pozitivismus navazuje na Kantovu ideu usilujici oddélit od morality
vse empirické a podiidit ji ¢isté racionalité.” Pficemz rovina byt pfedstavuje
oblast empiri¢na. O ovlivnéni Hanse Kelsena novokantovei neni pochyb.™*
Proti tomu vsak stoji jiné vlivné teorie 20. stoletd, totiz pravni filosofie H. L.
A. Harta a teorie spravedlnosti jakozto férovosti Johna Rawlse. Bude pfed-
stavena téz teorie J. Finnise.

Hartovy tzv. truismy jsou pfedstavovany coby minimalni zaklad pfirozeného prava
v pravu pozitivnim. Jedna se o nasledujici fakta, ktera musi pravni fad respektovat:
1. Lidsk4 zranitelnost
2. Piiblizna rovnost
3. Omezeny altruismus
4. Omezené zdroje
5. Omezené porozumeéni a sila vile'

Hart se velmi brani, ze by se jednalo o vyvozovan{ néjakych norem z byti,
nicméné po pravaim fadu pozaduje, aby toto c¢inil. Pravni fad musi tyto
truismy respektovat, ma-li se jednat o fungujici systém pravidel spole¢nosti.'®
Zaroven je tieba vénovat v Hartové dile pozornost poznamkach, které jsou
sice okrajové z hlediska rozsahu v ramci textu, nicméné obsahové fikaji
k pojednavané problematice mnohé. Hart hovoti o svych zjevnych pravdach,
které ,,v teorii pfirozeného prava odhaluji zcela rozumné jadro®, ¢i ,,Cisté
formalni definice prava zakladnich forem prava a moralky, které neodkazuji
k zadnému specifickému obsahu ¢i spolec¢enskym potfebam, nakonec proje-
vuji jako zcela neadekvatni“."” Nakonec Hart hovoti o pfirozené fakty a cile
jsou ,,pfirozenou nutnosti*, coz pfedstavuje v kontrapozici s pozitivistickou
tezi ,,pravo mize mit jakykoliv obsah®."

13 LARMORE, Chatles. Politicky liberalismus. Filosoficky casopis, 1995, ro¢. XLIII, ¢. 3,
s. 461-484.

14 KOJA, E. Hans Kelsen oder Die Reinbeit der Rechtslehre. Wien, 1988, s. 38 a 43.

15 HART, H. L. A. Pojem prdva. Praha: Prostor, 2010, s. 192—-196.

16 Neni smyslem tohoto textu detailnéji popisovat obsah Hartovych truisma. Smyslem
je poukazat na zakladni fakt, Zze v Hartové teoril pfedstavuje empirickd reflexe reality
vychodisko pro normativitu.

17 HART, H. L. A. Pojem prdva. Praha: Prostor, 2010, s. 197.

18 Ibid., s. 198.
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Hartovy truismy pfedstavuji pro mnohé ustupek piirozenopravni teorii,
obzvlaste pikantni v kontextu jeho pozitivizmu, zatimco jin{ je z téchto pozic
naopak kritizuji. Napiiklad John Finnis, jehoz lze povazovat za modernfho
ptirozenopravniho teoretika, o nich fikd, ze zaménuji zakladni hodnoty
za materialn{ podminky jejich sledovani, piipadné ze redukuji zakladni dobra
v posledku na jediné, a tim je preziti."” Nelze ovSem popiit, byt’ sim autor
se snazi tento zaver zpochybniovat, ze se jedna dstupek fakticite. Pravni fad
nelze zalozit zpasobem, ktery ignoruje zakladni fakta.
Obdobn¢ John Rawls ve své knize Teorie spravedlnosti, ve které se snazi
zalozit koncept proceduralni spravedlnosti, kterd by méla pfednost pfed
jakymikoliv koncepcemi dobra, definuje nejdifve dva zakladni principy
spravedlnosti:
1. ,,Kagdd osoba ma mit stené pravo na co nejsirs systém zdkladnich svobod, které
Jsou stucitelné s obdobnymi svobodami pro jiné lidi.
2. Socidlni a ekonomické nerovnosti maji byt upraveny tak, aby (a) se u obou dalo

rozumné olekdvat, Ze budon ku prospéchu kobokoliv, a (b) byly spjaty s pogicensi

a sirady pristupnymi pro vSechny.«*
Aby bylo mozné k témto principim dospét a aby byla zarucena jejich objek-
tivita, je potfeba (oproti starsim smluvnim teoriim) aby o principech rozho-
dovaly jednotlivci bez znalosti své realné pozice ve svété. Je totiz nutné
jejich rozhodovani o principech spravedlnosti zbavit kulturnich, zajmovych,
mocenskych a dalsich nanost, které by mohly jeho pfedstavu o spraved-
livém usporadani svéta zkreslovat. Koncipuje proto tzv. zavoj nevédomosti
(Veil of Ignorance). Diky tomu je dosazeno neutrality, objektivity a nadcaso-
vosti téchto principt, které nejlépe odpovidaji potfebam cloveka.
Rawls dale zavadi pojem tzv. tzv. primarnich statkda. Ackoliv se snazi vytvo-
fit koncepci, ktera bude piijatelna pro kazdého, at’ bude vyznavat jakéko-
liv hodnoty, tedy koncepci neutralni spravedlnosti regulujici extrémné plu-
ralitni moderni spole¢nost, pfeci jen nachazi urcité statky, které by kazdy

19 FINNIS John. Natural Law and Natural Rights. Oxford: Oxford University Press, 1980; 2.
vyd. 2011, s. 82.
20 RAWLS, John. Teorie spravedinosti. Praha: Victoria Publishing, 1995, s. 48.
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clovek by chtél mit, pokud povazujeme clovéka za racionalniho tvora. Jedna
se zejména o:

e Prava a svobody.

 Piflezitosti a pravomoce.

e Pifjmy a majetek.

* Pocit vlastn{ vjznamnosti (sebetcty).”
Jinde je Rawls definuje takto:

e Zakladni prava a svobody.

e Svoboda pohybu a svobodna volba povolani na zaklad¢ ruznych

piileZitosti.
* Pravomoci a vysady ufadd a stupne¢ odpovédnosti v politickych
a ekonomickych institucich zakladni struktury.

* Pifjem a bohatstvi.

* Socialni zaklad sebeucty.*
Potfebujeme je k tomu, abychom mohli realizovat své zivotni cile. Ty uz jsou
podle Rawlse subjektivni. Nicméné kazdy ¢lovek potiebuje k jejich realizace
prave tento soubor, o némz Rawls mj. fikd, Ze se jednd o ,,primarni pfiro-
zené spolecenské statky* a jsou nezbytnymi prostedky.”
Opét je Rawlsova mnozina zakladnich statkti podrobovana jisté kritice,
napiiklad proto, ze udajné primarni statky nejsou ve skute¢nosti zakladnimi
lidskymi dobry.** Dulezita je vsak skutec¢nost, ze z faktu c¢loveka jakozto
racionalniho tvora vytvatejictho racionalni plany jsou odvozeny statky, které
spolec¢nost musi garantovat, chce-li se nazyvat spravedlivou. Tyto statky
jsou spoludefinovany na zakladé pozorovani empirickych faktt chovani lidi
a jejich preferenci.
Srovnejme teorie Harta a Rawlse (respektive jejich vybrané pasaze) s teoreti-
kem, o jehoz inklinaci k iusnaturalismu neni rozhodné pochyb, totiz Johnem

21 RAWLS, John. Teorie spravedinosti. Praha: Victoria Publishing, 1995, s. 64; k principu se-
betcty téz s. 260 a nasl.

22 RAWLS, John. Priorita prava a ideje dobra. Filosoficky casopis, Praha: Filosoficky tstav
Akademie véd CR, 1994, ro¢. XLII, & 6, s. 28.

25 RAWLS, John. Teorie spravedinosti. Praha: Victoria Publishing, 1995, s. 66.

24 FINNIS John. Natural Law and Natural Rights. Oxford: Oxford University Press, 1980;
2. vyd. 2011, s. 82, 106.
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Finnisem. Dle Finnise existuji jisté zakladni formy lidskych dober (Basic
Forms of Human Good). Radi mezi né tyto:

Zivot.

Vedéni®

Hra.

Estetické prozivani.

Sociabilita (pfatelstvi).

AN Al S

Praktickd pfiméfenost.
7. Nabozenstvi.*

Pomineme-li rozdilnost nékterych bodu, jedna se v principu o velmi
podobny vycet, jaky pfedstavuji pfedchozi autofi. Zatimco Hart je spojovan
s pravnim pozitivismem, Rawls je povazovan za teoretika smlouv, je Finnis
pfirozenopravaim myslitelem par excellence. Za povsimnuti stoji shoda
v tom, ze existuji jisté fakty, které by mél spolecensky, potazmo pravni fad
respektovat.

6 Zavér

Nabizi se otazka, zdali je ono striktni odmitnuti jakékoliv vazby mezi fakty
a normami opravnéné, kdyz se opétovné vraci do tvah o pravu. Dulezité je,
ze s ni nepfichazeji jen teoretici piirozenopravniho razeni, ale i dalsi, z nichz
néktefi (napifklad Hart) k podobnym tvaham dosli takfikajic z druhého
biehu.

Pochopitelné vyvozovani norem z faktd ma maly vypovidaci radius. Nelze
tedy chitit, aby pfesvédcivost mély vsechny pokusy vyvodit z reality néjaké
normy. Ti teoretici, ktefi své koncepce na vztahu norem a faktd buduyji,
se lisf v tom, do jaké miry lze z fakticity vyvodit normativni zavéry a jak
daleko v tom lze postupovat. Piilis optimistické koncepce lze odmitnout
jako nepfesveédcivé. Narazeji na limity dané moznostmi naseho mysleni
a komplikovanosti socialni reality. Nicméné opatrny, skepticky vztah pfed-
stavuje velmi zajimavy namét k pfemysleni.

25 Veédeéni pojimané jako hodnota o sobé, nikoliv pouze instrumentalné.
26 FINNIS John. Natural Law and Natural Rights. Oxford: Oxford University Press, 1980;
2. vyd. 2011, s. 85-89.
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