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PREFACE

This publication is the result of cooperation of many entities, universities,
law departments, departments of financial law from several countries and
many years of their experience.

It is the direct result of the third edition of the research project “self-
government21” concerning on the finances of local government imple-
mented by the Center for Local Government Law and Local Finance Law
of the University of Gdanisk and the Department of Financial Law of the
Faculty of Law and Administration of the University of Gdansk.

The culmination of the research conducted as part of the project was
the 3rd International Conference on Local Government Finances, enti-
tled: “Territorial self-government in 20 years after the administrative reform
of the country, the balance of hope and postulates for the future”, and
the International Seminar on Financial Law of Local Self-government
“Financing local government and its tasks, in the regional policy of the
European Union”. The conference was organized in Gdansk on 16 April
2018.

The conference, together with the Center and the Department of Financial
Law, was co-organized by the Department of Financial Law and National
Economy and the Faculty of Law of the Masaryk University in Brno and
the Regional Accounting Chamber in Gdansk.

The cooperation of both cathedrals has been going on for several yeats.
It is becoming more and more strict and concerns a growing scientific space.
Its confirmation is the cooperation agreement, which the Department
of Financial Law of the Faculty of Law and Administration of the University
of Gdansk and the Department of Financial Law and National Economy
of the Faculty of Law of the Masaryk University in Brno concluded in 24
of November 2015. A similar agreement in a broader scope was also made
by the Law faculties of both universities. Since then, the cooperation of both
departments of financial law and both scientific centers has intensified even
more.
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The Gdansk University Centre for Self-Government and Financial Law (here-
inafter — Centre) is an all-university, non-departmental unit of the University
of Gdansk which runs the activity aimed at the society integration as well
as meeting the needs of non-academic communities. The centre has its seat
at the Faculty of Law and Administration of the University of Gdansk.
It carries out its programme objectives related to self-government law, espe-
cially the local finance law as well as tasks realized in conjunction with the
Chair of Financial Law of the Faculty of Law and Administration at the
University of Gdansk in the whole field of public finances and finance law.

The main objective of the Centre is especially the realization of its own
projects or projects developed in cooperation with other academic and
non-academic partners, public and private institutions, non-governmental
organizations and others whose aims are coherent with the aims of the
Centre. The Centre cooperates with other domestic and foreign scientific
and didactic institutions, offering specialist courses and lectures on self-
government law and local finance law. It participates in the organization
of scientific and research meetings promoting scientific research activities,
as well as consulting services.

One of the important forms of the Centre’s activity is initiating and
supporting various publishing undertakings which integrate the scientific
society. It has already organized several international scientific conferences
and seminars, moreover, issued a number of publications — mostly of inter-
national character. The Centre is also the publisher of an academic quar-
terly focused on financial law — Financial Law Review which is published
in cooperation with De Gruyter Open in the electronic form and in English.

The Centre also carries out such research projects as “The Financial Law
towards Challenges of the XXI Century” and “Self-Goventment21” which
is a specialized form of the former research trend and focusing on the
finances of local self-government. The Centre cooperates with numerous
units of local self-government, non-governmental organizations, organiza-
tions grouping local self-governments and many other institutions.

The main partner and the initiator of the Centre is the Chair of Financial
Law of the Faculty of Law and Administration at the University of Gdansk.
Every activity of the Centre is primarily realized in cooperation with the
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Chair of Financial Law and, in the first place, with its research workers. The
Chair of Financial Law introduced the idea of the research project “The
Financial Law towards Challenges of the XXI Century” and realized the
first conference. The Centre took over the aforementioned idea and realized
the subsequent editions of the research project, enriching it by creating
a variation of it which is devoted to finances of local self-government —
a project titled “Self-Government21”. Over time other institutions started
cooperation with the Centre, first the Faculty of Law and Administration
at the Cardinal Stefan Wyszynski University in Warsaw and then the Chair
of Financial Law and the Faculty of Law at Masrayk University, Brno, Czech
Republik. Currently, the Chair of Financial Law of the Faculty of Law at the
University of Paul Joseph Safarik in Kosice, Slovakia is also about to start
cooperation with the Centre.

Constant cooperation with the self-government and governmental admin-
istration, in particular with the Regional Accounting Chamber in Gdadsk,
significantly raises the substantive level of research projects and publica-
tions, and strengthens the practical aspect of research.

So far, together with the Chair of Financial Law of the Faculty of Law
and Administration at the University of Gdansk and in particular cases also
with some or all of the mentioned partners as well as numerous NGOs,
the Centre has already realized 7 research projects which resulted in 7
international conferences and international seminars witch supplemented
or extended chosen issues of the conferences:

* 1 International Baltic Conference on Fincancial Law: “The
Financial Law towards Challenges of the XXI Century”, Gdansk —
Nynidshamn — Stockholm, 8—11 October 2010;

e II International Baltic Conference on Financial Law: “The
Financial Law towards Challenges of the XXI Century”, Gdansk —
Nynidshamn — Stockholm — Gdansk, 19—22 April 2013;

e III International Baltic Conference on Financial Law: “The Financial
Law towards Challenges of the XXI Century”, Gdynia — Karlskrona-
Gdynia, 24-27 April 2015;
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MeKAYHAPOAHBIM ~— HAYYHBIA ~ CEMHHAP IO  HAAOIOBOMY
mpaBy: “TIpHHITHIIBL TPOTHBOACHCTBHA YKAOHEHHIO OT YIIAQTHI
naaoroB B [loabmm u Poccun” (International scientific seminar
on tax law: “The Principles of Countering Tax Evasion in Poland
and Russia”), Gdansk, 27 April 2015;

IV International Baltic Conference on Financial Law: “The Financial
Law towards Challenges of the XXI Century”’, Gdynia — Kopenhagen
— Gdynia, 21-24 April 2017,

The development and elaboration of the research program “Financial law

in the face of the challenges of the 21st century” and the implementation

of subsequent editions of this research project were enriched with research

projects devoted to local government finances “self-government21”. They

resulted in 3 scientific conferences and 2 international scientific seminars

devoted to the finances of local government units:

I International Conference on Finance and Finance Law of Self-
Government Units: “Sources of Local Government Financing in the
Light of Modern Regulations”, Gdafsk, 15-16 September 2014,

II International Conference on the Finance of the Local Self-
Government: “Local Government Financing and its Tasks and
European Charter of Local Self-Government. Practical Problems,
Gdansk, 25 April 2016;

International Seminary of the Financial Law of Local
Government: “Local Government Financing and its Tasks and
European Charter of Local Self-Government”, Gdansk, 25 April
2016;

IIT International Conference on the Finance of the Local Self-
Government: “Territorial self-government in 20 years after the
administrative reform of the country, the balance of hope and postu-
lates for the future”, Gdansk 16 April 2018;

and the International Seminar on Financial Law of Local Self-
government “Financing local government and its tasks, in the

regional policy of the European Union”. The conference was orga-
nized in Gdansk on 16 April 2018.

Altogether the Chair of Financial Law of the Faculty of Law and
Administration at the University of Gdansk and the Centre has published
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a dozen or so volumes of publications whose authors are several hundred

researchers from several dozen research centres all over Poland, Chech

Republik, Slovakia, Latvia, Croatia, Kazakhstan, and Russia, and for several

years, publications have been regularly published in cooperation with the

Department of Financial Law of National Economy of the Faculty of Law
at the Masaryk University in Brno in the Czech Republic:

Dobaczewska, A., Juchniewicz, E., Sowinski, T. (eds.): System
[finanséw publicznych. Prawo finansowe wobec wyzwari XXI wiekn | The
System of Public Finances. The Financial Law towards Challenges of the
XXI Century. Warszawa: CeDeWu, 2010. (ISBN 978-83-7556-326-9
[Gdansk Uniwersity]; EAN 9788375563269. ISBN 978-83-7556-
327-6 [CeDeWu]; EAN 9788375563270).

Dobaczewska, A., Juchniewicz, E., Sowinski, T. (eds.): Daniny publiczne.
Prawo finansowe wobec wyzwai XXI wiekn | Public Levies. The Financial
Law towards Challenges of the XXI Century. Warszawa: CeDeWu, 2010;
(ISBN 978-83-7556-329-0 [Gdansk Uniwersity]; EAN 9788375563290
1 ISBN 978-83-7556-328-3 [CeDeWu]; EAN 9788375563283).
Gliniecka, J., Wroblewska, M., Juchniewicz, E., Sowinski, T.
(eds.): System prawnofinansowy. Prawo  finansowe wobec wyzwai XXI
wiekn | Law and Finance. The Financial Law towards Challenges of the
XXIT Century. Warszawa: CeDeWu, 2013; (ISBN 978-83-7556-572-0
[Gdansk Uniwersity]; EAN 9788375565720. ISBN 978-83-7556-
568-3 [CeDeWul; EAN 9788375565683).

Gliniecka, J., Wréblewska, M., Juchniewicz, E., Sowiniski, T. (eds.): Prawo
Jinansowe samorzadu  terytorialnego. Prawo finansowe wobec wyzwan XXI
wiekn | Local Finance Law. The Financial Law towards Challenges of the
XXI Century. Warszawa: CeDeWu, 2013. (ISBN 978-83-7556-573-7
[Gdansk Uniwersity]; EAN 9788375565737. ISBN 978-83-7556-
569-0 [CeDeWu]; EAN 9788375565690).

Dobaczewska, A., Juchniewicz, E., Sowinski, T. (eds.): Finanse
publiczne jednostek samorzadu terytoriainego. Zridta finansowania samorzadu
terytorialnego we wspdtezesnych regulagiach prawnych | Public Finance of Local
Government. Sources of Local Government Financing in the Light of Modern
Regulations. Warszawa: CeDeWu, 2014. (ISBN 978-83-7556-700-7
[Gdansk Uniwersity]; EAN 97883755657007. ISBN 978-83-7556-
676-5 [CeDeWu]; EAN 9788375566765).
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Currently, the Department of Financial Law of the Faculty of Law and
Administration of the University of Gdansk, Center for Local Government
Law and Local Finance Law of the University of Gdansk, and the
Department of Financial Law and National Economy of the Faculty of Law,
Masaryk University in Brno, already ate in progress carry out the 5th edition
of the research project “Financial law in the face of the challenges of the
21st century” and preparations for the 5th Baltic International Financial
Law Conference “Financial law in the face of the challenges of the 21st
century”, which will take place on 10-13 May 2019 during a cruise through
the Baltic Sea and on the Swedish island of Oland.

Tomasz Sowinski
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INDEPENDENCE OF PUBLIC FINANCE
IN FRENCH LOCAL GOVERNMENT

Richard Bartes'

Abstract

The paper looks into selected issues of local government finance in France.
The paper is of an interdisciplinary nature and as such it covers a finan-
cial theory aspect as well as a philosophical aspect of the topic. The paper
also combines a historical insight introducing the beginnings of public
finance and financial independence of the French local government since
the French Revolution. It further expands this topic through selected issues
covering the evolution of public finance in local government in the 20th
century and a contemporary view where the author reflects the potential
new challenges for the financial management of local authorities. The aim
of the paper is to confirm the hypothesis that the independence of public
finance in local government in France is being increasingly weakened to the
benefit of the state.

Keywords: France; Public Finance; Public Finance Management; Local
Government.

JEL Classification: H71, H72, K34.

1 Introduction

We must always acknowledge any opportunity in the form of expert confer-
ences, symposia, seminars or publications that make it possible to analyse
or highlight the issue of finance or, more specifically, finance management
in local government, and all issues necessarily associated with it.

Like in the past, today’s public still does not fully appreciate the role and
position of public budgets in public administration in general, and namely

1 PhD studentat Department of Financial Law, Faculty of Law, Masaryk University, Czech
Republic. Author specializes in the French conception of public finance, or rather in the
French public finance school. He is a member of the board of directors of Alliance
francaise in Brno. Contact email: 391896@mail.muni.cz
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in local government, i. e. the issues of so-called municipal or local budgets.
However, the issue of the economic basis of local government is one
of the most important and the most complex issues of local govern-
ment because without its appropriate arrangement the municipality would
be unable to fulfil its own self-governing function (Pafizkova, 1998: 8-9).

In the past, Vilém Funk, the First-Republic professor of financial law,
already remarked on this oversight of local government finance saying that
the Austrian-Hungarian financial science was almost exclusively concerned
with the state finance management which can be explained by the fact that
all public administration was concentrated in the hands of the state and only
very little autonomy was granted to municipalities (Funk, 1929: 343).

Since the French financial science has much more far-reaching roots than
the above-mentioned science formed during Austria-Hungary (let alone
Czechoslovak science), and the paper is also focused on selected problems
related to the knowledge of the French local government finance, both
from the historical and contemporary point of view, it is only appropriate
to introduce the beginnings of the building of the French local government
finance. In this context, it is important to mention the basic philosophical
schools that shaped the issue of finance since the Revolution, as well as the
fiscal independence of local government in France.

Subject to further discussion is the evolution of the French local govern-
ment finance in the second half of the 20" century and further yet the
current problems of local government in France in the financial area.

The aim of the paper is to confirm the hypothesis that the independence
of public finance in local government in France is being increasingly weak-
ened to the benefit of the state.

The aim of the paper was achieved through the methods of analysis and
synthesis, description, historical description and comparison methods.

2 Beginnings of the Formation of Local
Government in France and its Independence

In the first place it is important to note that economic difficulties of the
second half of the 1970 s predicted a deep and long-lasting crisis which
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in France, as well as elsewhere in the world, led to a situation where the state
was being regarded as the origin of the problem and local self-governing
units were considered to be a solution. This complete shift in paradigm was
perfectly illustrated by the words spoken by the newly elected US president
Ronald Reagan at his inauguration on 20 January 1981: “In #his present crisis,
government is not the solution to onr problem; government is the problem.”

During this period that was described as the Glotious Thirty (1rente glorieuses)
in France territorial self-governed units were celebrated unlike the largest
public or private entities that lost a lot of their reputation when the slogan
“small is beantiful” was quickly spreading all over the world. This was because
the public actually began to notice that a deep transformation of the state
was beginning to take shape enabling the development of financial inde-
pendence of local governments. At this precise moment the economic
area joined the administrative and political areas with the aim to imple-
ment a decentralised organisation of society. This was believed to be a path
to economic renewal as well as an answer to the crisis in public finance.

During the continuous thirty-year process it was possible to see that the
state was gradually decomposing and then renewing again, however, without
achieving a stable and unifying form that would harmoniously integrate
central and local authority. It is worth noting that achieving such stability
is all the more difficult when globalization develops in society and, at the
same time, the deficit and public debt increase in a way that has become
quite typical of this period (Tartour, 2012: 21).

At present, nonetheless, a system of so-called local taxes is being criti-
cised in France because it seems to be outdated. However, what were the
initial mishaps and what was the context of the French tax system genesis
at the local government level and of the independence of public finance
management?

2.1 Prospects of Local Government’s Financial
Independence in France

First questions pertaining to the local financial independence began
to be born during the French Revolution. The cancellation of various tax
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privileges® on the night of the 4 August 1789 helped a revolution in the
local government taxation system. It was also enhanced by the effort
to put an end to some other specifics of the local government in the fields
of public benefits and the taxation rules unification. The strong aversion
to the authorities (namely the king) and other representatives of the state
power also helped the effort to reform the tax system. The inconvenience
of the original system was aptly described by professor Francois Burdeau
who said: “Undividnal king’s decisions in the 18™ century often have to tackle a trouble-
some journey from the kingdom’s centre to its end” (Burdeau, 1983: 13).

Following the Revolution, the departements, districts and municipalities
were assigned new powers. These powers included a full independence
in determining public benefits, collecting them and, subsequently, adminis-
tering tax revenues. One of the necessary goals at this time was to end the
hegemony of Paris. However, the endeavour to achieve the aforementioned
at the time was affected by the fear of returning to the privileges of the Old
Regime (not only in tax issues). Thus the question remained whether it was
possible to perceive a certain precursor of financial independence of self-
governing territorial units to the extent as we understand it today. I do not
think so because precisely in this revolutionary context the struggle against
absolutism prevailed over the effort to achieve the financial independence
of the local government which was obviously affected by this.

2.2 Main Concept of French Decentralisation
Prior to the Revolution

Professor Frangois Burdeau distinguished three main schools of thought
within which individual levels of local government have neither the same
importance nor the same role. Individual representatives of these schools
approach the issues of local government in different ways.

The first school are so-called traditionalists who prefer the “moderate”
central power, possibility of dialogue and stand in the way of the power

2 The fight against privileges was not directed only against the tax privileges of local go-
vernment but included also the tax privileges of clergy and nobility. These privileges
represented an actual loss of profit. This reversal resulted in riots, namely among those
who enjoyed the privileges.
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only if it is deemed as necessary. Francois Fénelon®’ believed that power
should be given to “individual estates”, the tyranny of Parisian lords should
be removed and “general estates” should be empowered to control “indi-
vidual estates” as well as to decide on matters related to the Kingdom.
Traditionalists propose to keep the dominant position at individual levels
of government and the state should be content with a more limited scope
of power.

In the work I.’Esprit des lois, Charles Louis Montesquie as a representa-
tive of the traditional school also denounces the Parisian supremacy
saying: “Previously, every village in France was the capital city; nowadays only large cities
are; every part of the state was the centre of power; nowadays everything relates to the centre,
and this centre is basically the state itself” (Montesquie, 1748: 59). Montesquie,
like Fénelon, claims that individual estates must take on an economic role.
However, unlike Fénelon, Saint-Simon or Boulainvilliers, Montesquie does
not ctiticise the nobility.

The real essence of the traditionalists’ reform lies above all in the over-
throw of the absolutist power rather than in an attempt to continue creating
the independence of the local government and subsequently to protect
it which is rather a means of achieving this reform and not a result in itself.
Traditionalists believe that by involving individual levels of local govern-
ment as an instrument of reform the nation as a whole can participate in the
country administration.

The second school is a utilitarian concept represented mainly by Mirabeau,
Necker, physiocrats or Marquis d’Argenson. The primary objective of this
school is to find efficiency in a wider but also narrower sense. It is thus
impossible to consider as a goal the public benefit or the economic benefits
of individual local government levels which are rather one of the means
to achieve a coherent administrative structure as well as a greater efficiency
of the local tax system and the end of the Parisian supremacy which is the
root cause and consequence of the weakening of local government and,
at the same time, a symbol of national failure. Utilitarians emphasise that the
country cannot benefit from the weakening of regions.

3 French poet, theologian and writer. His most important work are The Adventures
of Telemachus.
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Marquis d’Argenson* differs from other advocates of utilitarianism by being
friendly to the local assemblies (which were controlled by the lords at the
time) through which citizens are allowed to administer taxes, public works
and services with the aim to improve and streamline the overall func-
tioning of the government. As for physiocrats, they prefer local assemblies
composed mostly of landowners.

Putting aside the debate about local assemblies that exercise their powers
under the control of lords or individual estates, these aforementioned advo-
cates of utilitarianism agree on the need to introduce elected local authorities
which will have mainly tax powers. The difference between local assemblies
and these elected bodies lies within the scope of the tax powers entrusted
to them. At the same time, utilitarians warn against the individualism and
egoism of individual levels of local government. In their opinion, the unity
and equality of the nation should be the merit of all.

The last school to be mentioned is the concept of patriotism. The supporters
of patriotism understand the decentralisation in two different ways. As for
as the struggle with the tyranny of central power, patriots strongly advocate
individualism and the peculiarities of individual levels of local government.
On the other hand, as far as the issue of equality and unity of the nation
is concerned, the privileges of individual levels of local government are
forgotten. In the patriots” opinion, the nation is made up of all citizens, not
a few individuals (Tartour, 2012: 24).

In these three approaches to decentralisation we can see the framework
of individual levels of local government in relation to the guarantee
of equality of citizens and, further, in the attitude toward the Parisian
despotism. Nonetheless, the question of introducing the principle of local
financial independence is not addressed.

2.3 Genesis of Local Government’s Financial
Independence in France

The previously mentioned revolutionary doctrines seek to achieve the unity
of the nation. This is why the local assemblies should be elected according

4 Prench Minister of War and promoter of free market who published his article on Jean-
Baptist Cobert and the “/aissez-faire” principle in Journal Oeconomique in 1751,
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to these doctrines in order to defend national interests without sacrificing
any financial independence of local government. “For fear of municipal diso-
bedience, federal departmental collapse, increase in their sovereignty and legislative sepa-
ratism, the independence granted to these different levels of territorial administration
was defined in order to ensure the unity and inseparability of the nation” (Wolikow,
2003: 21).

Thus the constituent assembly decided to assign certain powers in the tax
area to individual levels of local government. Since then, the regions were
abolished, municipalities were subordinated to the districts and the districts
were subordinated to the departements. The departements were just another
sub-unit of the state and served the interests of the nation by participating
in the general administration. However, the departements did not actually
fulfil the function of local government, they rather corresponded to decon-
centrated administration.

The beginnings of decentralisation and financial independence of local
governments appear under the ambiguous term “daffaires particulieres”
in Article 5 of the Act of 22 December 1789. At the time, the structure
of local government bodies was developing in France and their compe-
tences were developing along with them. The rights and overall independ-
ence of elected members were settled among the members of these bodies,
i.e. nobility, clergy and the third estate. These municipal bodies are “domsestic
anthorities and it is up to the family to elect their representatives, and they are responsible
Jor their official activities only to the family” (Bligny-Bondurant, 1909: 168). From
then on the municipalities and districts were able to enjoy certain freedoms
and privileges while the departements remained subordinated to the central

powet.

3 Changes in the Local Government Finance
Management in Today’s France and their
Impact on Financial Independence

In recent years, there has been a noticeable change in France (some French
academics, such as Bouvier, 2017: 771, for example, even refer to a “meta-
morphosis”) in the financial management of local government, both in its
practice and in the theory of the local sector public finance. The control

‘30



Part 1: Local Government Finances — General Issues

of local public expenditure became highly important, becoming absolutely
indispensible in the control of all public finance.

Itis a fact not only in France that local governments have to deal with issues
that go far beyond their traditional basic framework in the area of manage-
ment and administration of their finances. Local government is literally
confined in a network of increasingly complex and interrelated structures
and relationships. This is a kind of an interactive system that is composed
of various elements which becomes increasingly complicated. In order for
the local government to react to this, it is necessary for it not only to keep
its original powers but also to adapt these powers to the new needs and,
if necessary, expand them. However, this requires consideration of newly
emerging issues.

The reverse side of the coin in this gradual development often lies in the
administrative difficulties which the development raises. These problems
are even stronger in France where they collide with the traditional rules
of public governance. The complexity of these “networks” or intricate rela-
tionships in which local government finances find themselves nolens volens
have difficulties trying to function smoothly as well as with full transparency
due to the complexity.

With regard to the functioning of the French local government finance
system which is not always necessarily free of problems and, furthermore,
because of the potential problem of transparency, the next obvious ques-
tion is the need for more control. The system of local government finance
is very difficult to manage but also to control because of the increasing
complexity and entanglement of various systems and information tran-
spiring in these systems. Such a system as a whole may also appear to be rela-
tively vulnerable because if a single important element in the chain fails
the chain effect will cause the failure of other elements which are closely
related to it and, in an extreme situation, the whole system may collapse.
The advantage of this entangled network could be the fact that each territo-
rial self-governing unit benefits from this interaction. However, the opacity
necessarily stemming from the interconnectedness of these networks can
be considered as a disadvantage which implies an increased need for effec-
tive control, determination of its form or determination of control objects.
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Therefore, the question is whether it is better to prioritise improvements
in the efficiency of local government management in the field of finance,
including its control, or rather to simplify it, which has been attempted since
the Revolution in 1789.

The gradual and natural development, however, also needs to reflect the
need to change the view of the discipline of local government finance.
On the other hand, traditional problems prsist, such as the issues related
to the continuing increase in public spending or the need to reform the
tax system (especially in France). However, I believe that these problems
can be perfectly analysed and, above all, understood only with a thorough
knowledge of the overall context of local government finance, including
its history. In other words, a perfect understanding of the current devel-
opments in the local government finance, or rather identifying its corner-
stones and, at the same time, the problems are prerequisites for assessing
and considering any further reforms in this area.

In the aforementioned last thirty years, the local government in France
managed to respond to the gradual changes which it had to face and
to which it more or less reacted. At the same time, we can observe a new
challenge for individual territorial self-governing units that are already aware
that the traditional concept of government financed through public alloca-
tions (in France in the form of so-called local taxes, in the Czech Republic
mostly in the form of local fees) is currently linked with private-law aspects
that operate on different principles than the traditional concept of manage-
ment established in the public sector.

Another challenge for territorial self-governing units stems from the previ-
ously mentioned “confrontation” between aspects of the private and public
spheres in the field of local government management forms. It can be noted
that such a confrontation could be seen in the past in the traditional French
subsection of public finance law, namely the public accounting, Public
accounting, although it is a traditional instrument of the French under-
standing of public finance, underwent a major reform in 2006 during which
the public accounting adopted some elements from the private sector and
accounting based on the principle of accruals was introduced in public
sector entities in France. The desired objective was to increase efficiency
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and, at the same time, the transparency of the financial activities of public
entities, including the territorial self-governing units. This model of private
accounting applied to public accounting is working well in France. Therefore,
it may be thought that this may be an inspiration for further adoption
of private law aspects in the public sphere in France. In order to increase the
efficiency of the financial management of territorial self-governing units,
it may be assumed that some management methods that are applied in busi-
ness entities, could be adopted. If private sector practices are adapted to the
needs of the public sector as they managed to do it in the case of the French
public accounting reform, this could become a way to improve the func-
tioning of local government and its public finance management.

This “revision” or redefinition of local government finance management
could go hand in hand with a new definition of the nature of local govern-
ment public finance management. There is criticism, however, that in France
the revisions already made were too pragmatic and kept a too long distance
from the issues of local financial management because they were unable
to reflect the changes that were taking place. But without identitying these
changes properly there is a serious risk that we will not be able to define
appropriate targets to be achieved by the revision and, furthermore, we will
be unable to identify specific problems that have been affecting the public
finance management by local governments (Bouvier, 2017: 773).

Since the second half of the 1970 s, attention has been paid to the finan-
cial relations between territorial self-governing units, phenomena related
to budgetary and financial problems as well as phenomena arising from the
theoretical controversies brought about by the welfare state model as a result
of its growing difficulties. Under the influence of various economic schools,
such as Chicago’s Public Choice or the ultra liberal libertarian schools,
and under the influence of economists such as F Hayek who contrib-
uted to the revival of liberal economic theories, ideas were born to replace
the Keynesian policy with a policy striving for a greater liberalisation
of economy. This liberalisation meant, among other things, a redistribution
of public funds within the state economy (we can mention, for example,
a greater economic support to businesses); at the local and regional level the
governments were granted more responsibility in the social and economic
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areas. Such decentralisation became a typical phenomenon of the liberal
economic theory in France within which the territorial self-governing units
actively participated in the development of the country’s economy and their
elected representatives had the task to stimulate the economic development
at the local government level. It was in this context that the French local
government was given a new task called “/ocal economic development” (in French
le développement économique local) (Bouvier, 2017: 774).

Nowadays, the term local economic development is an inseparable part
of the public finance management by local government which underlines its
financial independence.

3.1 New Challenge for the French Local Government?

In order to achieve the generally expected goal, i.e. to improve the coordi-
nation of public finance and improve its control, lively debates took place
in France some 20 yeats ago about introducing the so-called financial laws®
also for local governments. These debates culminated in 2000, at the time
of culmination of the debate about the reform of the original organic regu-
lation on financial laws of 1959 (in French “ILo: organique relative aux lois
de finances”, hereinafter “LOLF”), which came into effect on 1 January 20006.
However, the financial laws for local governments were never introduced
because this would have required a petfect preparation of conditions (not
only legislative) for their application as well as a consolidation of public
budgets and public accounts in France.

In the end, it can be assumed that it is quite difficult to achieve an inte-
gration of multiple approaches within the same system at one time even
if a healthy condition of public finance is at stake. Nowhere in the world
is it easy to combine legal changes (in this case in the form of introducing
financial laws at the local government level), political interests or influence
of interest groups, the concept of public financial management both at the
state and local level, and the consolidation of the system of public budgets
and public accounts. It could be a continuation, perhaps even a completion,
5 So-called financial laws are a specific type of laws in France and countries that adopt-

ed the French concept of public finance. Within financial laws we distinguish the law

on state budget, law on the state financial statement, law that changes during the budget
year, and law on social security funds.
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of the process of modernising public finance in France for which the intro-
duction of LOLF in 2006 became an important milestone which signifi-
cantly transformed the French budgetary law® and reformed the French
public accounting system with the aim of harmonising the political power
and the diversity of French public finance.

3.2 Changes as a Reaction to the European Union?

The development of public finance management is undoubtedly a phenom-
enon that has been determining the transformation of public finances in the
last 30 years. Changes have taken place in the control of public expenditure
and efficiency of management. This development has been largely influ-
enced and more or less governed by the secondary law of the European
Union (formerly European Community standards) as well as by the prin-
ciple of its functioning and its objectives. In particular, the European and
Monetary Union has created the basic framework for the transformation
of the public finance system and the changes that have taken place in recent
years and will most likely continue. Part of this is the acceptance of various
commitments to comply with the financial management rules arising from
the so-called “budgetary discipline”. The discipline is primarily designed
to respect a number of financial criteria such as, for example, limitations

on public debt and public deficit or public budget balance.

Secondarily, the discipline leads to a comprehensive or even consoli-
dated approach to public finance which is perceived as a system including
government finance, local government finance and social security finance.
According to Article 2 of the Protocol (no. 12) on the excessive deficit proce-
dure forming an annex to the Treaty on the Functioning of the EU, “public”
means everything that concerns public administration, i. e. regional or local
authorities and social security funds. It is obvious that this concept does not
differentiate various sectors of public finance and, on the contrary, it can
be assumed that the above-mentioned sectors are interconnected (not only
financially) and that the weakening of one of the sectors can weaken all
of their interrelationships. It also follows from the above that individual

6 Since 2006 the French budgetary law can be described as programmatic, multi-annual
and specific.
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territorial self-governing units of which there are hundreds in the Czech
Republic and thousands in France ate a potential threat. The territorial self-
governing units are not a threat in their own right but the differences and
sudden changes in their wealth, population or size of their territory can be.

In order for the state to be able to react to such changes it is possible
to monitor the implementation of central control which as a consequence
reduces or directly suppresses the financial independence of the local
governments (which is already happening in France in any case) because this
is a challenge to decentralisation or at least a concept that makes a difference
between independence of management and decision-making autonomy.
In my view, however, it is necessary to defend the financial independence
of local government and to seck mechanisms other than central control, for
example, which disrupt the above-mentioned financial independence of the
local sector. This can be a new challenge for both current and future concepts
of public finance. I believe that this is not an insurmountable challenge
or an insoluble task requiring high-level knowledge and experience in the
field of public finance. On the contrary, I believe that this issue, or rather its
handling, is mostly of a political nature and finding the necessary political
consensus can be the greatest challenge. Finally, the aim is to find a balance
within the state belonging to a certain economic or monetary union. Such
a union in itself has its own system of control and surveillance and this
is also the case for the European Union. There are many ways to regulate
public finance management in local government but choosing a specific way
of regulation will always be a predominantly political choice.

4 Conclusion

The objective of the paper was to confirm the hypothesis set out in the intro-
duction, 1. e. that the independence of public finance management in local
government in France is being increasingly weakened to the benefit of the
state. This objective has been achieved. The confirmation was achieved
through an overall analysis starting from the historical beginnings of the
public finance management of the local government in France and its finan-
cial independence in the period around the revolution in 1789 to the present
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time characterised by the attempt by the French state to usurp the historical
rights of municipalities in this area.

The above was followed by the development in the last approximately
30 years during which the local government finance management was
developing along with the new challenges facing it. The possibility to apply
financial laws was mentioned (which have not been adopted yet) at the level
of territorial self-governing units. The influence of the European Union
on the local government, namely its finance management, was mentioned.

The fact that in France it is possible to observe a gradual diminishing
of financial independence of territorial self-governing units in recent years
is crucial with regard to the essence of the paper. This is manifested, for
example, by the abolition of so-called local taxes the revenues from which
were allocated to local governments. These revenues are being replaced
by various subsidies on which the French territorial self-governing units
are reliant but to which they do not have any legal entitlement. Thus, the
current issue of fiscal independence of local government in France appears
to be one of the top problems to be addressed. It is not just a purely profes-
sional or economic or financial issue. It is chiefly a political question and
a question of political will and compliance. Last but not least, it is also
a question of defining the role, organisation and positioning of the state
and of territorial self-governing units in French society.
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FINANCIAL LAW AND SOME LOCAL
FINANCE PROBLEMS

Igor Bartsits', Elena Chernikova®

Abstract

The article highlights development patterns in financial law, its subject,
system, interbranch institutes and the institutes of the category of “local

>

finance” in particular. The authors emphasize the significance of legal
financial institutes for public and municipal administration, as well as for
the regulation of public relations in the system of local self-government.
Some scientific issues related to the institute of local finance are analysed,
including the changes in the subject, the system of modern financial law and
the limits of legal regulation. The issues related to the stimulating function
of financial law and local finance as a legal financial category are highlighted.
The main idea of the contribution is that the concept of local finance should
develop as a legal financial institute, be explored in the theory of financial
law and enshrined in financial legislation. Arguments are provided to prove
that the given proposition is directly related to the efficiency of social,
economic and cultural spheres of public life and the development of local
self-government, as the development of any region, territory or a municipal
unit requires financial support. The authors use historical and comparative
law scientific methods.
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1 Introduction

Since the 19th century the economic theory and the legal financial theory
have been arguing about the scientific category of “finance” and “local
finance”, their nature, essence and the limits of their regulation.

The issues related to the development of financial law science are called
forth by the need to enhance the management system of state and municipal
management in the country and the existing Russian legislation.

The research of various problems in the legal regulation of financial relations,
particulatly tax and budget ones, is determined by political, economic, social,
demographic, ecological and other living conditions of the Russian society.

Today’s world sets new tasks for the society and for the state, mainly in terms
of economy. Economy continues to be of uttermost importance, but at the
same time social aspects acquire equal significance. The level of citizens’
well being, their life expectancy and standard of living reveal the level
of the economic development of the country. And this development starts
in particular locations — in one’s city, town, block and house. The quality
of roads, schools, hospitals, shops, recreation and cultural development
centres, sports facilities, catering and shopping facilities are directly related
to the level of development of local finance.

Economic processes cannot be spontaneous; they are subject to consistent,
comprehensive and consolidated legal regulation carried out on the basis
of standards of financial law.

In this respect there arise questions about the interpenetration of law and
economy; the limits of intervention of legal means into economic relations,
about the interdependence of economic and socio-cultural spheres and
environments, which is particularly obvious in the periods of social and
economic reforms.
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Itis well known thatlegal regulation may not only contribute to the economic
development, but may slow it down, too.

In modern theoretical legal studies it is noted that “There are two extremes
that have a negative effect on economic reforms: excessive regulation of the
market mechanisms that require more freedom, and, on the contrary, lack
of adequate legal support of the relations that are subject to state control”
(Issues in the Theory of Law and State, 2005: 60)

For this reason, among the fundamental challenges for the science of finan-
cial law there are still such issues as the subject of financial law, the system
and structure of financial law, the method of financial law and the certainty
of the framework of its categories.

2 Some Provisions of Legal Financial Theory
and the Concept of “Local Finance”

The objective of modern financial law as a science can be formulated with
the help of German economist of the century before last, Katl Eheberg,
whose words still sound quite modern: “Financial science is a branch of knowl-
edge that is worth careful consideration partly due to the theoretic significance of this study
Jor basic education, partly due to its wide practical application. 1t is particularly important
Jor all those who can directly (for example, officials or members of advisory or legislative
bodies) or indirectly (by means of one’s right to vote, or the right of assembly or via the
press) gain influence on social life” (Eheberg, 1893: 11-12).

All of these are closely interrelated both as part of the science of financial
law, and in terms of the existing branch of financial law.

In this respect we’d like to highlight some conceptual (to our mind) moments
relevant to the development of the issue that has been touched upon in the
given contribution in terms of theory of financial law. We'd like to dwell
on the changes in the subject-matter of Russian financial law and, corre-
spondingly, in the financial system; as well as the growing necessity to clarify
the framework of categories. The given issues are important as they influence
the efficiency and quality of legal regulation and administrations of finance.
The authors suggest that the scientific society should take part in the discus-
sion and carry out a scientific research in order to find new ways of local
finance administration. And it is in this respect that certain issues of legal
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financial regulation that arise in the sphere of local government and related
to local finance are considered. According to the authors, it is reasonable
to consider the category of “local finance” not purely economic or absolutely
legal, but economic and legal. Formal enshrinement of the concept of “local
finance” in the existing legislation will allow one to classify it and identify
itin the theory of law as a legal and financial institute and use it in state and
municipal administration further on. The authors are convinced that efficient
local finance administration is essential both for the social and economic
growth. There often arise practical issues related to allocation and control,
which calls for scientific analysis and consideration of the reasons they
appear. Lack of local finance, scarity of its sources, lack of balance of local
budgets, inefficient legal regulation of budgets — these are just few of the
issues that require scientific resolution. Based on the analysis of the theory
of financial law the authors suggest the following hypotheses and try justi-
tying them. Local budgets seem to be the most optimal form of local finance
accumulation. Modern world does not yet have a better way of managing
states than via a budget. The funds accumulated in the budgets continue
fulfilling the distributive, controlling and stimulating functions in modern
economy. Emphasizing the urgency of the need for equal economic and
social development of territories in municipal units, we suppose that all the
issues that have been touched upon here are within the sphere of regulation
by financial law. We consider financial law to be the branch of law that nowa-
days is capable and obliged to provide more active support to the economic
development of local government, its financial basis and local economy
management. Without the assistance and use of financial and legal institutes
it is impossible to manage any economy, including the municipal level. All
of the hypotheses mentioned above are based on the scientific analysis with
the involvement of a historical legal method.

3 Development of the Theory of Financial
Law on the Subject

The subject of financial law is public finances and the activity connected
with their mobilization, accumulation and usage. The social relations that
appear in connection with local finance are classified as public, too.

42



Part 1: Local Government Finances — General Issues

Traditionally in the theory of financial law the given activity was referred
to as the financial activity of the state.

Public financial relations are the subject of legal financial regulation.
According to the official legal doctrine, financial law is an independent
branch of Russian law belonging to public branches of law.

The question of independence of financial law and the place of this branch
within the system of law was a subject of considerable scientific debate
in the Soviet times.

The statement that financial law is an independent branch, but originally was
part of public and administrative law, was first formulated by R. O. Khalfina
in 1952 and was shared by such prominent Soviet jurists as M. 1. Piskotin,
S. D. Tsypkin, B. N. Ivanov. (Khalfina, 1952: 194-195)

Other representatives of the Soviet science of financial law, e.g. E.A.
Rovinsky, M. A. Gurvich, who contributed a lot to the presentation of its
fundamental theoretical principles, adhered to a different point of view.

Admitting the fact that financial law is an independent branch of law, they,
on the contrary, believed that it had appeared simultaneously with public
and administrative law.

A detailed account of the fact that financial law had not withdrawn from
other branches of law but appeared as an independent branch was made
in 1976 by V. V. Bescherevnykh in the book “The Competence of the Union
of SSR in the budget sphere”.

Thus, in this area the issue was almost resolved at the end of 1960s — eatly
1970s.

Based on the general provisions of the theory of branches of law that
differed mainly in the subject of legal regulation, such modern theoretic
scientists of financial law as E.Y. Gracheva, O.N. Gorbunova and S.V.
Zapolsky joined those who believed that financial law had not withdrawn
from other branches, but is an independent branch of law. (Financial
Law: Textbook for Bachelors, 2017: 27)

It is interesting to note here that when proving the autonomy of financial
law, P. M. Godme points out that “zhe connection between finance and economy, the
[flexcibility and transferability of this part of property and, as a consequence, its possible
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abuse, require that public finance should be regulated by special public norms. .. These
norms influence all spheres of life and form an independent branch of law”. (Godme,
1978: 41)

When formulating the methodological criteria of determining the subject
of financial law in the existing legal field of market economy, modern theo-
rist of financial law S. V. Zapolsky made an interesting observation that “ozne
should severe the bistorically formed rigid ties between the subject of financial law and the
Jfinancial activity of the state by admitting that a purely legal concept and a maximally
political phenomenon cannot be synonyms and that they are in permanent and partly
opposite correlation”. (Lapolsky, 2010: 294)

Thus, the transition to market economy and the transformation of forms
of ownership resulted in the appearance of new socio-economic relations
and resumed the debate on the subject of financial law. Besides one should
note here that the appearance of the institute of local government and local
finance in Russia is also related to the given period. Such concepts had never
existed either in the socialist economy or law, therefore their development
was parallel to the evolution of financial law.

While preserving legal inequality, state coercion and imperativeness, legal
financial relations got enriched by money and credit and investment rela-
tions and supplemented by a whole system of guarantees, restrictions and
exceptions.

The relations connected with the financial activity of the state and municipal
units, state control in the financial area, budget, money emission, taxes and
insurance that are traditional for financial law found their new development.

Otder, stability and protection of the sphere of public finance remain the
main objectives of modern Russian financial law. And it applies fully to local
finance, too. There is not a better way of managing the economy of a terri-
tory or a municipal unit than via local budgets where local finance is consoli-
dated. Allocation of local financial resources and their control are carried
out within local budgets. As a feedback to the stimulative budgetary func-
tion one can look at the taxes and levies collection rate of local budgets. The
qualitative and quantitative indicators of the local budgets revenues reveal
the state of the economy of a corresponding territory clearly.
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The whole set of relations mentioned above is related to common (public)
interests both of the state and the citizens, due to which they belong to the
sphere of public legal financial regulation.

We share the theoretical proposition that “zhere is a natural transformation
of financial law from an instrument of securing absolute predominance of the state
in the sphere of finance into a well-developed legal scheme of “interaction” of the state
represented by its bodies, citizens and production collectives with equal legal opportunities
Jor each of then”. (Zapolsky, 2010: 294)

As Frank put it, “The state is incapable of creating paradise on Farth, but
it exists with the aim of preventing the emergence of hell”.

One should remember that modern financial law relies on objective
economic laws and is aimed at supporting social justice.

To our mind, the goal of modern financial law is to harmonize the interests
of all of the participants of the financial turnover, including local finance
and the system of local government.

3.1 Local Finance in Legal Science

As we have already written before, being “the science of public economy,
studying state economy and the social bodies that are subordinate to it,
such as provinces, municipalities, cities and rural communities” (llovayskiy,
1904: 3) financial science has been developing independently. All local finan-
cial issues were already part of the subject of research of financial legal
science back at the beginning of the last century. A vivid example of it can
be found in the ideas of a Russian legal and financial expert S. 1. llovaysky,
who explained it in his textbook on financial law that local unions had taken
an active part in public life; the state shared a lot of its functions with them,
and the role of local unions was constantly growing, A lot of local bodies
worked along with the state at the task of satisfying various public needs,
and conducting their own affairs... And therefore one just can’t ignore
either their activity on the whole or their affairs in particular. (Ilovayskiy,
1904: 3) The historical approach allows us to conclude that the science
of financial law has always distinguished local finances, noted the signifi-
cance of their role in local administration and differentiated their regula-
tory support respectively. With the transition to market economy, modern
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scientists have come to the conclusion that there is no better way of running
a state than with the help of money. (Gorbunova, 2012: 278) No manage-
ment issues can be dealt with without solving the accompanying financial
problems. By sending the money flows accumulated in the budget or non-
budgetary funds in the right direction, the state ensutes stable development
and achievement of its social, economic and political goals. The given state-
ment is equally relevant to both tiers of administration, i.e. the state and the
municipal ones. One can observe this by making the analysis of the budget
and tax system for the period of a few years (but that is a different subject).
It is fair to refer municipal units to the subjects of financial turnover in the
sphere of local finance, and local finances accumulated in local budgets are
public monetary funds.

3.2 Financial Law Capabilities in Terms of Dealing
with the Issues in Local Finance

One should note here that at the modern stage of social development there
is a fundamental change in legal mechanics and regulation of social rela-
tions, as the capabilities of the latter have increased considerably. There
is legal regulation of both economic relations and social processes, and
there’s interaction between the two.

At the municipal level, the stimulation of the managed systems inside the
state structure is carried out with the help of financial resources, too, i.e. there
is more and more focus on finance and the norms of law that regulate it.

The influence of finance on the administration processes can be vividly
illustrated at the example of a reform of local self-government. Thus, when
the powers to support the vital activities in their territories were delegated
to the municipal bodies, the amount of budget allocated to them was
reduced, too. As a result, the municipal bodies did not have the funds neces-
sary to perform their primary functions.

The fact thatlocal government is enshrined in the Russian Constitution as one
of the fundamentals of the constitutional order and that it is proclaimed
to be independent of the system of state authorities predetermines its finan-
cial autonomy.
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According to the Constitution of the Russian Federation, local self-govern-
ment shall ensure the independent solution by the population of the issues
of local importance, of possession, use and disposal of municipal property.
The local self-government bodies shall independently manage municipal
property, form, adopt and implement the local budgets, introduce local taxes
and dues, ensure the protection of public order, and also solve other issues
of local importance. (Constitution of the Russian Federation, Art. 130, 132)

Financial autonomy of local authorities is directly connected with their
competence, i.c. a set of powers that they have to deal with issues of local
significance in the territory of the municipal entity. Thus, to identify the
amount of material and financial resources necessary for a municipal entity,
one should identify cleatly local authorities’ competence.

At the same time, according to Article 132 of the Russian Federation, local
bodies can be lodged with particular state powers and provided with mate-
rial and financial means necessary for their exercise. The exercise of the
vested powers is controlled by the state.

The Constitution of the Russian Federation guarantees local bodies are
a compensation for additional expenses emerging as a result of decisions adopted
by state authority bodies. (Constitution of the Russian Federation, Art. 133)

The given constitutional guarantees and their realization in terms of local
governments gives rise to the problem of budget decentralization in the
science of financial law.

At present, tax revenues of local budgets include the receipts from: land
tax; personal property tax; unified agricultural tax; unified tax on imputed
income for particular types of activity; tax imposed due to the patent system
of taxation; state duties charged in the corresponding territory. (Budget
Code of the Russian Federation, Art. 61, notes 1-5)

The analysis of the norms of the Budget Code of the Russian Federation
allows one to conclude that from the viewpoint of the organization of the
vertical of power, the measures taken in the financial activity of the state
are fully complete, and the idea of centralization of financial resources
in the federal budget has been implemented. Financially, all the subjects
of the Federation and local authorities are basically made dependent
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on the federal budget. Financial equalization is carried out in accordance
with Article 16 of the Russian Budget Code with the help of inter-budg-
etary transfers.

The modern stage of development of the Russian society in terms
of strengthening the basis of the statehood shifts the question of searching
for the best ratio of centralism to decentralization in the state financial
organization from theory to a purely practical area.

“Any initiatives of whatsoever significance aimed at the decentralization in the sphere
of administration are unlikely to succeed unless they are accompanied by the corresponding
initiatives in the sphere of finance”. (Piskotin, 1884: 228)

Finance penetrates all aspects of social and state life; any state decision that
was not given a proper financial consideration or is not regulated by the
norms of financial law has a harmful effect both on the state and local
administration.

Local budgets revenues should not be based on centralized financial
resources, but on the decentralized budgetary funds. Municipal entities
should be interested in the development of their own income base, without
which they are not capable of performing the tasks vested to them by the
Local Government Act. It has been a long time since scientists, publicists
and practicians started speaking about the fact that local governments are
incapable of dealing with any issues in their territories without financial
autonomy. Receiving funds from the centre leads to a welfare mentality and
does not contribute to their efficient utilization.

“The funds that were earned by the municipal bodies themselves will
be used much more effectively than the financial aid from the higher-ranking
budgets... Autonomy, sufficient and stable financial resources and tough
mechanisms of political and legal accountability for the results of work are
the key constituents of stimulating local and regional authorities’ effective
work”. (Rossiyskaya Gazeta of 20. 2. 20006: 3)

It is necessary for the local authorities to have the need for the development
and creation of new enterprises, new businesses, mainly small and medium, for
the implementation of new investments. It is possible only when the revenues
coming form their profit become the sources of income for their budgets.
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In this respect, the historical experience accumulated in the budget activity
of the Soviet state in the second half of the 20th century brings us back
to the idea of creation of an income base for local budgets by leaving them
part of the tax revenue collected in their territories. The tax revenue that
regulated all local budgets at that time was the revenue from the general
sales tax (which is similar to the modern VAT). The idea was to direct the
percentage profit from it to the local budget proportionate to the revenues
received from the local territory. Just like the modern VAT, this tax was
mainly collected in the sphere of trade of goods and services, which takes
place everywhere. So this tax is most voluminous, stable, flexible and well
distributed across the territory of the state and all its subjects that take part
in the budgetary process — without any exceptions. On the analysis of this
past experience of using this revenue as a regulating source of the budget,
one can conclude that it enabled them to balance the budgets of all territo-
ries and allowed the territories to undertake expenditures from their own real
funds. The amount of local territories” own finance increased in proportion
to how successful all the bodies of power were in terms of local economic
development and management across all the territories of the state. At the
same time, all bodies of power, both state and municipal, were interested
in increasing the overall volume of funds from the given source of income,
in increasing the budgetary revenues and reaching the budget revenues
targets in the country on the whole.

In elaboration of the hypothesis of the limits of legal financial regulation
in the system of local government there arises a question of its interrelation
with the legal municipal regulation. Any interaction with the local finance,
and therefore with the local budget, local taxes and levies, intergovern-
mental regulation and issues of local value, one can clearly see the inter-
twinement of legal norms of such legal acts as the Budget Code of the
Russian Federation, the Tax Code, Federal Law of 6 October 2003 Nel131-FZ
“Concerning the general principles of local governments organization in the
Russian Federation”. (Federal Act no. 131-FZ of 6 October 2003)

Thus, it appears that the subject of financial law comprises the relations
connected with public finances, local finances, their organization and
circulation.
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Up to now scientists working in the sphere of financial law have not reached
a consensus regarding its system and structure.

The debate on the system of financial law that has been going on for years
leaves some questions unanswered, for example, the question about the
limits of state coercion in terms of legal financial relations; about finances
as a sphere of power and property relations; about the inclusion of new
institutes into the system of financial law, i.e.g “local finance”. Let us assume
there is a direct correlation between the development of ideas on the subject
of financial law and its system, their definition, legislative enshrinement and
the efficiency of legal financial regulation.

The law enforcement practice brings the legal financial theory to the elabo-
ration of a single concept of legal financial regulation based on the rejection
of absolute imperativeness and state coercion in the financial sphere.

There have been repeated attempts in the science of financial law to bring
order into the development of legal financial institutes as part of the deve-
lopment of the federal “Finance Act” or The Basics of Financial Legislation,
which will certainly serve as an impulse for their natural consolidation, elimi-
nate the gaps in legal regulation and their collision. Enshrining the institute
of local finance could be part of the given act.

The author of the given idea that has been supported by a number of prom-
inent Russian jurists is O. N. Gorbunova. (Gorbunova, 2012: 144-164)

4 Conclusion

The importance of issues in the organization and reinforcement of public
finance and public economy has always been characteristic of the Russian
state and is historically traditional.

The refusal from top-down (“command-and-control”) methods of economy
regulation has revealed the insufficiency of civil regulation and urged the
scientific search for a method of combined regulation.

The objectves of financial law as a branch of law are determined by its role
of a regulator of social relations in modern society.

The value of legal financial regulation under the conditions of market
economy decreases considerably in case of non-critical attitude
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to the financial and legal pureness of the institutes that are part of finan-
cial law. Therefore there is a need for thorough theoretical insights into the
concept of “local finance”and it further legislative enshrinement.

Rapid autonomous development of subbranches, modern institutes and
categories of financial law together with the lack of unity in legal financial
regulation lead to lack of coordination of legal impact in financial sphere,

including the system of local self-government.
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THE ROLE OF PUBLIC POLICY
(WITH AN EMPHASIS ON ECONOMIC
GROWTH) IN THE MODERN STATE

Karolina Cervena', Cecilia Olexovi®

Abstract

The environment, in which today’s economies are present, is a compli-
cated and interconnected economic mechanism. The formation of current
economic conditions is related to the process of integration and globaliza-
tion. Within the scope of this paper, the authors’ goal is to identify the impact
of policy on the economy, with an emphasis on GDP growth and public
debt. General scientific methods, analysis of the development of selected
economic indicators, comparison, and synthesis were used to meet the goal.

Keywords: Economics; Policy; Government; Economic Growth.

JEL Classification: H700.

1 Introduction

New economic changes (economic arrangements) also require new approaches
— a multdisciplinary approach to assessing, analyzing and implementing
economic measures in the context of a particular form of economic policy.
The specific form of a country’s economy is always the result of mutual
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interaction’ between politics and the economy. As stated by Eucken, the
interdependence of the economic order is an essential reality of life, espe-
cially of modern life, and its perception and knowledge is a prerequisite for
the understanding of all problems related to economic policy in conjunction
with the state or legal policy — in this context, law plays the role of a medi-
ator of political decisions. (Eucken, 1990).

The content of the paper is based on the set goal outlined in the abstract,
leading to a scheme of the starting points in finding the correct answer
to what the current role of a political factor in a modern state should be,
since economic measures (e.g. taxation, social security, investment support,
state budget setup, etc.) implemented within the framework of economic
policy influence the economic activity in the country and thus create condi-
tions for future economic results. Authors, using the comparative method
of macroeconomic data in the selected economies, pointed out the potential
causes of disproportions between countries and the impact of public policy
on macroeconomic developments. The purpose of the paper is to empha-
size the need for a deeper analysis and interconnection of economic and
political science knowledge in order to create a revised practical economic
policy meeting the requirements of the economies of the 21 st century.

2 A Scheme of the Development of Modern Economies

In connection with the trends of changes that have taken place and are constantly
taking place in the world economy, we can characterize the development
of today’s modern economies as a process of internationalization of produc-
tion with several aspects. The world economy today is a very disparate whole,
in which mature economies meet with developing economies. The leading
group of the world economy is an informally associated group of countries
known as the G8 (USA, Canada, Germany, Great Britain, Japan, Italy, France,
Russia), which significantly influences the world economic situation and thus the
economic level of individual countries (Lipkova et al., 2011: 72-73).

As documented by data in Table 1, the average rate of annual GDP growth
per capita over the period of 1950—1980 was markedly different in some

3 The outcome of mutual influence is conditioned by the overall maturity of the country,
the degree of democracy, the quality of the legal environment, etc., not excluding the
ethics of individual and collective action.
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countries. We can see that some national economies grew enormously in the
20th century, and therefore it is appropriate to ask how it is possible that
some economies (such as Japan and Germany) have thrived so markedly
and others have not? Despite the fact that historically there are several expla-
nations for a significant economic boom in these countries, it is problem-
atic to look for a universal answer, since each of these countries has its
own specifics (availability of resources, raw materials, human and technical
potential, etc.). If we were to gravitate towards any explanation (e.g. the
post-World War 11 plan recovery for Germany and Japan, labor discipline
and responsibility), it is not entirely clear what caused the sudden deviation
from the performance of these economies in the next periods.

Table 1: Average annual GDP growth rate per capita (%)

Country 1950-1960 1960-1970 1978-1980
Australia 2.0 3.7 2.4
Belgium 2.0 4.1 3.1
Denmark 2.5 3.9 2.2
Finland 33 4.2 2.5
France 3.5 4.6 3.0
Treland 1.8 3.8 2.3
Ttaly 4.9 4.6 2.1
Japan 6.8 9.4 3.8
Canada 1.2 3.7 3.1
Germany 6.6 3.5 2.4
Netherlands 33 4.1 2.3
New Zealand 1.7 2.2 -
Norway 2.7 4.0 3.9
Austria 5.7 3.9 3.8
Sweden 2.9 3.6 1.2
Switzerland 2.9 2.8 -0.1
USA 1.2 3.0 2.0
Great Britain 2.3 2.3 2.0

Source: our own processing based on Olson, 1982

55



THE CHALLENGES OF LOCAL GOVERNMENT FINANCING — Conference Proceedings

Could economic interdependence be one of the reasons for the decline in the
economic performance of some economies? The fact is that the volume
of trade, labor migration, and international indebtedness reached (in rela-
tion to the global product) the value of the 1990s already from the 1870s,
and almost every major economy has adopted a single monetary system
(the Golden Standard). The world economy between 1870 and 1913 grew
faster than ever before. But, what really allowed such an economic boom?
Undoubtedly, the economic results of that time were affected by various
factors (such as the Industrial Revolution), as well as the political situation,
or the existence of political-economic clusters, which made it possible
to achieve a real degree of international economic integration.

Political-economic integration and globalization in its present form
bring both positive and the negative aspects to the countries concerned.
It is a historical fact that economic-political empires* had achieved a real
economic boom, but eventually they gradually collapsed anyway. Since 1900,
the world has experienced intense economic integration and globalization,
but this does not automatically brings only benefits to those countries that
have joined and continue to engage in this process. The economic history
of the 20th century is a history of both the regression and the economic
boom of national economies. But, the 21st century also gives us some exam-
ples of the decline in the relative economic importance of some long-term
economically advanced countries (e.g, England, USA) (Cipkar, Cervena,
2012).

The economic aspect of the political factor in the economy is represented
by regulation in any form. We have encountered discrepancies between
theory and practice in the past, so even nowadays it is not surprising that
theory suggests something, it proposes solutions and practice implements
them, but often in a modified way. Of course, we encounter contradictory
opinions® on the the importance, meaning, effects, need, and implementation
of regulatory measures even at the theoretical level (such as indebtedness,

4 As alast resort, these empires could use their power, yet their approach to exploiting
economic opportunities, in terms of the diversity of their own colonies, was to apply
differentiated economic models according to existing local conditions.

5 For example, Eucken states in this context that today’s relationship of power groups
to the state is only a power play (Eucken, 1990).
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taxation, the social system, etc.). (Cervena, 2013). But it does not change
the fact that the actual macroeconomic decision-making of the competent
parties always has concrete impacts® and effects on microeconomic subjects
as well. Failure to provide solutions and the non-intensive and inadequate
resolution of the “illegal” economy problems, as well as the modernization
of the role of national economies in the globalization processes, is econom-
ically “impoverishing” us already in the present. By monitoring the evolu-
tion of the current and past economic situation of European economies,
we could also reach a positive assessment of some areas of social life (such
as social security, employee protection, consumer protection, etc.), but
in this context, do we ask who will ultimately benefit from it? What will
lead to an increase in the social standard in a state where its economy clearly
indicates that costs (e.g. in the form of debt increases — as shown in the data
in Table 2) will increase continuously to the detriment of future genera-
tions? It seems that some political decisions affecting economic develop-
ments, whether at national or transnational level, have nothing to do with
the long-term positive economic outlook.

Table 2: General government gross debt

Country/year 2013 2014 2015 2016
Austria 81.3 84.4 85.5 84.6
Belgium 105.6 106.7 106.0 105.9
Bulgaria 17.0 27.0 26.0 29.5
Croatia 82.2 86.6 86.7 84.2
Cyptus 102.2 107.1 107.5 107.8
Czech Republic 44.9 42.2 40.3 37.2
Denmark 44.0 44.0 39.6 37.8
Estonia 10.2 10.7 10.1 9.5

Finland 56.5 60.2 63.7 63.6
France 92.3 94.9 95.6 96.0
Greece 177.4 179.7 177.4 179.0
Germany 77.5 74.9 71.2 68.3

6 For example, the impact of taxation as part of tax policy (tax rates, tax relief, etc.), levy
rates, intetest rates, and subsidies on the economic activity of entities.
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Country/year 2013 2014 2015 2016
Hungary 76.6 75.7 74.7 74.1
Treland 119.5 105.3 78.7 75.4
Ttaly 129.0 131.8 132.1 132.6
Latvia 39.0 40.9 36.5 40.1
Lithuania 38.7 40.5 42.7 40.2
Luxembourg 23.4 22.4 21.6 20.0
Malta 68.7 64.3 60.6 58.3
Nethetlands 67.7 67.9 65.2 62.3
Poland 55.7 50.2 511 54.4
Portugal 129.0 130.0 129.0 130.4
Romania 37.8 39.4 38.0 37.6
Slovenia 71.0 80.9 83.1 79.7
Slovakia 54.7 53.6 52.5 51.9
Spain 95.5 100.4 99.8 99.4
Sweden 40.4 45.2 43.9 41.6
United Kingdom 86.2 88.1 89.0 89.3
EU-28 85.7 86.7 84.9 83.5

Source: our own processing based on Eurostat data, data extracted
on 24/4/2017 (online data codes tec00127 and tsdde410)

The economic policy pursued by several, not only European, states during the
20th century contributed to the fact that they became active, but, at the same
time, this also gradually undermined their state power and led to the decline
in economic performance. That is why today it is more than necessary for
states (i.e. political power) to realize that there are certain principles which
(if accepted) could return meaning to the state of the 21st century... so the
economic policy of a state should aim at limiting (or eliminating) economic
power groups (both private and non-private). Also, it seems that further
development of self-government bodies has not yet proven itself — which
was and is only associated with an additional increase in the cost of running
the administration, thereby increasing the bureaucratic burden that compli-
cates the lives of citizens and micro-entrepreneurs in particular. (Romanova,
2017: 127-146). The state must not get involved in the circul vitios process,
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the economic activity of the state should be directed towards the forma-
tion and maintenance of the economic order (creating economically accept-
able conditions) and not towards the management of the economic process.
How, then, should the boundaries of the state’s activity be defined in this
regard? When we think of the importance of the economic function of the
state, we conclude that the essence of this issue is not the quantity but
rather the quality of the state’s activities; so what does this mean? A modern
state, as a regulator of economic processes, should pay its constant atten-
tion to the weakening of the influence of power groups and limit the impact
of economic policy leading to an increase in bureaucratic burdens.

Local authorities of all regions should be actively involved in creating the
most appropriate administrative, institutional and infrastructural conditions
for the future development of the regions, so that existing disparities were
mitigated and regional disparities were not further deepened. (Hrabovska,
2016)

3 Scheme of Modern State Formation

The disintegration of the traditional structure of societies” and the origins
of the concept of a modern state in Europe date back to the time of the
French Revolution, or rather from the beginning of economic industrializa-
tion, which was closely linked to the formation of new social strata (which
inevitably had to be reflected in changes in the field of politics, law and
economics). In fact, the historically traditional form of society was shaken
by two revolutions, one of them being a political-social revolution (going
back to ca. 1789), and the other was essentially industrial revolution (ongoing
since 1770), while the consequences of these two revolutions being cumu-
lated and resulting in new problems that required a conceptual change in the
economic order.

In most European countries, we can now encounter a state establishment
that, despite presenting the decentralization of state power and the removal
of bureaucratic obstacles, still exists in the form of a central state power
with a predominance of bureaucracy but with the loss of its own national

7 During this period feudal land ownership disappeared, the guilds disappeared, as well
as certain forms of self-government, and so on.
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authority. Today it is a fact that national states, despite the increase in their
activities and in the attempt to create and influence their own economic
order, are increasingly beginning to find themselves in the negotiating posi-
tion, or as the executor of decisions of other entities (in particular trans-
national non-private and private ones). The adoption and the weakening
of national competences is linked to sovereignty, which was used to enforce
the law of general business conditions, to the emergence of economic
power groups and their influence® on the economic process (changes in the
structure of ownership rights gradually took place during the 19th and espe-
cially in the 20th century, due to changes in the technical-informational and
production conditions, and therefore one of the typical cases of today’s busi-
ness entities are corporations with scattered ownership).

As stated by Stanek in his monograph, although there is an intensive discus-
sion about the role of the state, the minimization of the state, etc., which the
author believes is only a misunderstanding of the situation in connection
with today’s economic problems (most states in a bad economic situation
are now missing internal tax and budgetary resources) and also in connec-
tion with the limitation of national economic sovereignty’, we can come
to the “feeling” that the functions of the modern state should gradually
be reassessed, or the state apparatus reduced. Regulation at national level
can succeed only in some areas, since transnational regulation is increasingly
important. (Stanck, 2010: 68 etc.)

The regulation of economic processes is now an indispensable part of the
economic life of a society. Concluding from the given thesis, the role of the
state is to set up regulatory measures so that the mechanism of their opera-
tion leads to long-term economic growth and not to a steady increase in state
indebtedness. It is true that meeting such a goal at the level of national
regulation is not always easy for states that are part of an integration group,
which is reinforced by the existence of transnational regulation, thereby
restricting the ability of the state to adopt its own decisions at national level.
Nevertheless, the legislative power should permanently deal with alternative
8 For example, Eucken states in this context that today’s relationship of power groups
to the state is only a power play (Eucken, 1990).

9 In particular, small national economies are no longer a determining factor in develop-
ment and are becoming increasingly dependent on entities outside their own country.
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ways of regulating the economy responsibly and not contribute with its
interventions to the complexity and inefficiency (and often to nonsensi-
cality) of creating conditions for the economic life of its citizens and entre-
preneurs, taking into account that, in fact, the real contribution to the crea-
tion of the overall product in the economy are mainly producers (business
entities), thus any inappropriate intervention in the market environment will
lead to a loss of efficiency of the economy as a whole.

National governments are now in a contradictory situation when they are
forced to implement internal restructuring measures in the area of expendi-
ture and, on the other hand, they are required to redefine their functions
(e.g. in relation to market regulation, security, social security, etc.). Today, one
of the fundamental problems is the fact that the costs and consequences are
borne by those who did not cause these phenomena. In such a configura-
tion, when concurrently dealing with the internal conflicts of the society'
it is not possible to solve all the problems and all the phenomena that have
accumulated. The logical conclusion of this knowledge is the rigorous
differentiation of measures which should have an intrinsically consistent,
albeit seemingly contradictory situation, as they should include both regula-
tory and liberalization processes at the same time, and also redefine the main
function of society and consequently its infrastructure, i.e. the state, in the
future. (Stanck, 2010: 164).

Legal state should secure the right of its citizens in two directions: against
the enforcement power of state administrative authorities, which violate the
personal freedom of citizens (often under the pretext of public interest)
and at the same time protect them against mutual threats. At the end of the
19th and in the early 20th century, we encountered a strong enforcement
(and the realization) of the idea of alegal state with the simultaneous imple-
mentation of laissez faire economic policy, which can also provide us with
an answer to the question of whether the rule of a legal state is compatible
with the principle of economic free market policy? Constitutional rights were
extended in the 19th century as institutes of the legal state, and state power
(the lawfulness of the administration and its review by the administrative

10 Today, they represent demographic changes, greening of society, redistribution of wealth
in society, etc.
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courts) was separated. But what prevented or is preventing the mutual real
functioning of the legal state and economic policy based on the minimiza-
tion of state intervention today? Here we encounter the fundamental facts
that represent a real obstacle to such coexistence, especially in the situation
where monopolies exist in the markets (they limit the personal economic
freedom of an individual), the functioning of legal institutes is being modi-
fied (evolving and changing) through interaction with the market form and
economic arrangement system, the law created by the economy in some areas
naturally pushes away the right artificially created by the state. In a modern
state, the legal state is realized only one-sidedly, its function is limited in rela-
tion to the formation of the economic order.

4 Conclusion

The solution to the economic problems of today’s world should not only
be tied to the current situation, but, above all, to the understanding of the
nature of the problems and their impacts in the long run. Discrepancies
arising in the perception of individual problems often lead to uneconomic
and only political solutions ... what is and will be the result of such solutions
can be observed from the historical development and the state of ongoing
economic changes.

Well-functioning markets are an inherent assumption for the increase
of economic growth in countries. Institutional economics perceives the
market as a certain social arrangement that allows for repeated exchanges
between different economic entities, while the market is created (and influ-
enced) by specific institutional rules. Efficient organization of exchange''
is the objective of ensuring the proper functioning of the market and
thus of enhancing the economic performance. Contracts and agreements
concluded in the context of market processes are governed by certain rules
(both formal and informal) that regulate the transactions aimed at secking,
negotiating, concluding, monitoring and enforcing economic activity between
entities, while it should be noted that all formal contracts are cost-related'?
to their creation, implementation and change. However, the emergence

11 In terms of reaching the lowest transaction costs.
12 Such costs also include political costs.
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of a market organization requires negotiation between potential partners
(where an individual as an economic subject only takes part in contractual
market relationships with limited options for their own individual negotia-
tion), with the limits on the influence of economic processes at the macro-
economic level are cleatly determined (given) by the passing of the vote
in parliamentary elections'’; after that, specific economic measutes and their
implementation are decided on by politicians and civil servants.

The usefulness of policy existence (as a political factor) is of course inherent
in the modern conception of the state, but the fact that politicians (and all
those who have the power to influence the economy) need to start making
decisions and act in accordance with the interests of economic subjects
remains a fundamental problem. A situation when there is only one person
or a group of people forced to regulate their actions will lead to a decline
in the economic benefit of the individual as well as the whole society. Finally,
we must state that the search for a compromise between the economic and
political views of economic governance and their mutual interaction that
leading to the economic efficiency of society in the long run remains a perma-
nent topic of discussion and subject of scientific research. Economists have
offered, offer, and hopefully continue to offer guidance on how to manage
economic processes (macroeconomic and microeconomic); it is up to poli-
ticians and competent entities whether they will take them into account and
respect them... but for now, it often doesn’t look like that.

5 Acknowledgement

The contribution represents an output within the initial stage of solving the
partial task of the project APVV-16-0160 Tax evasion and tax avoidance
(motivation factors, formation and elimination).

13 Patliament is a legislative instrument that sets concrete rules for the functioning of the
economy. The government, as the executive of the parliament, represents the most
influential apparatus for the performance of economic policy — it formulates and quan-
tifies economic objectives and at the same time represents the highest institution in the
process of forming economic and political conditions at the time of its operation.
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JUDICIAL REVIEW OF TAXING
DECISIONS AND THE INDEPENDENCE
OF POLAND’S LOCAL GOVERNMENT UNITS
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Abstract

This article examines the independence of Poland’s local government units
from the perspective of judicial review of these local governmental units
and their taxing decisions. The objective is an analysis of the problematic
issues regarding the authority of local government units to lodge challenges
with administrative courts regarding taxing decisions issued by the local
governments’ boards of appeal in taxing procedures. The consideration
of said issue is conducted using the dogmatic method supported by a review
of selected doctrine viewpoints. The deliberation is supplemented by empir-
ical examinations of taxing decisions made by said local appeal boards and
judicial opinions issued by Poland’s administrative courts.

Keywords: Tax; Law; Independence; Taxing Decisions; Judicial Review;
Local Government.

JEL Classification: H21, H71, K34.

1 Introduction

The issues revolving around local government independence is one of the
primary matters for theorists as well as practitioners. Local government
independence is not unconditional; it is restricted by laws generally in force
whose status are the benchmark of legal activity and regulations establishing
the limits of jurisdiction and authority. In considering said independence,
the examination must be focused on an analysis of jurisdictions where
this prerogative exists. In developing this analysis, the financial independ-
ence of local authorities is considered from the point of view of judicial
1 Ph.D. for Financial Law, Faculty of Finance and Law, University of Economics

in Crakow. The author specializes in tax law and local government finance and has
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review of decisions made by local government taxing authorities. The objec-
tive of this article is an analysis of the problematic issues regarding the
authority of local government units to lodge challenges with administrative
courts regarding taxing decisions issued by the local governments’ boards
of appeal in taxing procedures. The effort will be undertaken to assess
the current legal regulations pertaining to judicial review of taxing codes
as they apply to guaranteeing the financial self-sufficiency of local govern-
ment. The deliberations were based on the dogmatic method and supported
by a review of selected doctrinal opinions. Furthermore, empirical studies
of local government taxing decisions and administrative court opinions
supplemented the deliberations.

2 The Essence of Local Government Independence in Poland

Independence is the consequence of decentralized public administration,
and this self-reliance is treated as a vital attribute of local government.
In accordance with the European Charter of Self-Government (Art. 4,
Paragraph 2), communities have — as defined by law — full freedom to act
in every instance that has not been delegated to other organs of authority.
This regulation sets out the principle of local government independence
which establishes a certain directive for law-makers at this level, and a decree
of compliance for all other entities having contact with said local govern-
ment i.e. establishing a particular jurisdiction for local government where
it may pursue limited activity (Jagoda, 2011: 44). Local government inde-
pendence is one of the primary tenants of the Constitution of the Republic
of Poland. This particular tenant insures that local governments have wide
discretionary powers pertaining to local issues to satisty community needs
in its territory. Poland’s legislature, in establishing judicial protection for
local government independence in its Constitution (Art. 16 along with
Art. 165), and associated constitutional laws, neither the Constitution (nor
ordinary legislation) define said protection. Consequently, local government
independence is excluded from the contents of constitutional and legislative
norms. Art. 16 of the Constitution regarding local government independ-
ence indicates that local entities act “/u their own name and their own responsibility
(...) as entitled within the framework of laws pertaining public tasks,” as established
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in the framework of “public service participation.” Academic representa-
tives cannot agree how to define this concept of ‘independence’; neither
can they classify it. It appears that in the science, there are various aspects
of independence (Dolnicki, 2003: 56-57):

* independence in forming the internal governmental system for local
units (Art. 169, Paragraph 4 of the Constitution),

* financial independence meaning self-determination in executing
essential public tasks regarding financial management in its own
name and responsibility regarding revenue and expenditure (Art. 167
of the Constitution),

* taxing independence in the authority of local governments to levy
taxes and charges as defined in laws (Art. 168 of the Constitution),

* independence to hold assets — units of local governments have legal
status to own property and other assets (Art. 165 of the Constitution),

* public law independence where a local government unit can carry-out
public tasks (Art. 163 and 166 of the Constitution).

However, as the Constitutional Tribunal of the Republic of Poland clari-
fies, independence is a protected value, not absolute. The protection of said
value cannot exclude, abolish or overshadow legislated law regarding the
shaping of relationships within the state: this independence depends
on, among others, the local government within said framework of laws
(Poland’s Constitutional Ttibunal, K 38/97). The Tribunal clarifies that
this independence does not have an absolute character, and the legislature
retains the right of intervention into the activities of local governments and
their units (Constitutional Tribunal, K 1/96). Deliberations pertaining to the
independence of local governmental units must focus on analyzing areas
where this independence arises. This developed analysis will consider the
financial independence of local governmental units as they relate to judicial
review of taxing decisions issued by the local tax authority.

3 Judicial Review of Local Governmental Units’ Authority
in the Area of Tax Laws Pertaining to Levies and Charges

The primary task in protecting the independence of local govern-
ments in their relation to oversight authorities, and enforcing compli-
ance of the law by local governmental units regarding establishment and
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implementation of local tax ordinances falls to administrative courts. Even
though administrative courts have clear authority to intervene into the leg-
islative competence of local governmental bodies, the courts do not have
typical oversight powers over said bodies but over the legality of their activi-
ties, which oversight was written into the system of how oversight works
(Zimmermann, 1991: 47). Judicial oversight of local government author-
ity regarding taxes addresses issuing opinions in cases of appeals involving
(Pietrasz, 2012: 736-737):

* approved tax ordinances by local governmental bodies,

* oversight reports by regional chambers of audit regarding local
governmental bodies’ activities,

e tax rulings issued by local government taxing bodies. (It should
be stressed that before an appeal can be directed to an adminis-
trative court, the appeals process must be exhausted which means
that the ruling appealed to the court must originate with a deci-
sion of an appeal board. This does not exclude a court verification
of a decision rendered by an appeal board.),

* inactive legislation,

e written interpretation of tax law regulations issued by local govern-
ment tax bodies for individual cases.

In accordance with Art. 1 of the law establishing the structure
of Poland’s administrative courts (PUSA), administrative courts will
review with regard to lawfulness rulings issued by local governmental
bodies. It appears the law causes an independent court review on the basis
of an initiative of an appropriate entity i.e. registering a complaint (Dabek,
2015: 270).

4 Local Appeal Board Tax Ruling Complaint

Court review of local government bodies’ competence pertaining to taxes,
in accordance with Art. 3, Section 2, Point 1 of PUSA, pertains to issuing
rulings about complaints to tax rulings issued by local taxing bodies.
Registering a complaint with an administrative court regarding a tax ruling
initiates a verification process that the local taxing authority adhered to the
tax law in its taxing procedure. Tax or service ruling complaints to admin-
istrative courts on decisions issued by a local body can be raised only
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after exhausting appeal processes which serve the plaintiffs in their proce-
dures against taxing bodies. If someone is dissatisfied with a tax ruling made
by a local authority (city, commune, district), their first step is an appeal
to the appropriate local government appeals board — the second instance.
In terms of further remonstrance, the plaintiff can petition the administra-
tive courts basing the complaint on the ruling of said appeals board (Malysz-
Plich, 2012: 220). The authority for the local government appeals boards
addressing tax issues can be found in the Tax Code under Art. 13, Section 1,
Item 3. In accordance with the cited regulation, the appeals boards fulfill
the function of a tax authority appeal body against tax rulings of various,
first instance local taxing authorities (woéjt — commune; mayor — city;
burmistrz — town; starosta — county; voivodship marshal) as an initial step.
These appeals boards also hold the status of a higher instance as a revenue
entity (Section 3).

Another fundamental issue is the designation of which entities are author-
ized to appeal a tax ruling to the administrative courts. This issue raises the
greatest controversy in that a commune, a local government entity, can chal-
lenge a decision issued in an appeal process in the case where the issuing
agent of the first instance is a wojt, burmistrz or city mayor (Dembczyniska,
Pietrasz, 2009: 133). The question whether the local governmental body is
party to proceeding pertaining to the rights of a third party when the origi-
nal ruling was issued by one of its own offices. Both in the period of earlier
regulations defining judicial-administrative proceedings and at present, there
are varying opinions to the question of whether a body of a local govern-
ment is entitled to a challenge in proceedings before an administrative court
when one of its own offices issued the initial ruling. Generally speaking,
there are three solutions (Kubalski, 2008: 72):

e ruling that even though a unit of a local government has a legal
interest in a proceeding, said unit is not a party in said proceeding —
denial of standing in administrative proceedings — and therefore said
unit cannot appear as a challenging party before the administrative
court,

* ruling that a unit of a local government has valid standing as it has
alegal interest in the case, but excluding that unit on the basis of regu-
lations in the Code of Administrative Procedure, or ruling that a unit
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of local government may be a party in administrative proceedings

which is led by one of its offices, and thus giving it standing to chal-

lenge in judicial-administrative proceeding.
Those favoring the first alternative indicate that an office cannot be a judge
in its own case; and the unit of local government, as the issuer of a taxing
ruling through its offices, does not appear as an owner but as an entity
authorized to issue such ruling as representative of the state (IKiermaszek,
Mikosz, 2005: 26). They further indicate that while the local government
is vested with ownership powers, these powers must be ceded as the unit
remains in conflict with the competence to adjudicate a tax ruling on the
laws and taxpayers obligations which remain outside the system of public
administration (Kiermaszek, Mikosz, 2005: 26). T. Wos stresses that even
if alocal government performs its tasks, it still serves the state. If the provi-
sion of law grants an office of a commune the competence to issue rulings
in individual cases, it still remains in a controversy with an appeals entity and
therefore does not have the grounds for recognizing the standing of a local
government body to bring challenge to an administrative court: the same
applies to the legal interests of said local government whose office issued
the initial ruling — first instance (Wo$, 1996: 103—104). This position domi-
nates judicial case-law. The Naczelny Sad Administracyjny (Determination
of Supreme Administrative Court: SA/Wr 990/90) has determined that
without regard to the entity involved, or its legal interest, in the administra-
tive proceedings, a local government unit is not a party in said proceedings
when the proceedings pertain to public administration and involve an office
of said local government unit. Therefore, a local government unit, or any
of its offices, does not have the authority to challenge a decision issued
by an appeals board which either repeals or modifies a taxing body ruling
of the first instance (Supreme Administrative Court: SA/Wr 990/90). This
position was maintained by the Supreme Administrative Courtina 2011 deci-
sion stating that as an office of a local government is empowered to ruling
in an individual case in the form of an administrative decision, said local
government forgoes the right to pursue its interests through administrative
or judicial-administrative processes (Supreme Administrative Court: IT FSK
2515/10).
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Another approach proposed for this matter of discussion entails
confirming the standing of a local government based on its legal interest
yet excluding its office from participation on the basis of regulations in the
Code of Administrative Procedure. This approach has not received and
doctrinal support. According to J. P. Tarno, this concept is unacceptable
because of the nature of performing public administration and for reasons
of doctrine (Tarno, 2006: 26—-27). Introducing this arrangement would cause
that a majority of cases belonging to the competence of local government
offices, would be taken care of by offices of another local government
(Tarno, 2006: 26-27). However, B. Adamiak ascertains that current regula-
tions do not have the grounds upon which to exclude a local government
office, especially when a case is a subject of administrative procedure and
continues to be tied into to legal interests of said self-governing community

(Adamiak, 2006: 135-130).

In turn, the position of recognizing the local government challenge as valid
presumes a number of points: that said local government unit has legal
entity, it can demonstrating its legal interest to enter its challenge, and
is an entity of standing to be recognized in a given proceeding, However,
an office of a local government unit is not such an entity. The fact that
an office of a local government issued an administrative ruling in the first
instance does not mean the local government unit forgoes its standing
to appear in proceeding in front of an administrative court as a party
raising a challenge. The view recognizing that a local government unit has
standing to challenge also appears in the case law of Poland’s Supreme
Court (Supreme Coutt of the Republic of Poland: IIT RN 104/00). In a case
in 2001, the Supreme Court ruled that an entity entitled to enter a chal-
lenge to an administrative court is a local government unit (Supreme Court
of the Republic of Poland: IIT RN 104/00). However a wdjt, burmistrz
or mayor is not entitled regardless if they are representing their govern-
mental unit to external bodies, or as a body issuing a decision of the first
instance Supreme Court of the Republic of Poland: III RN 104/00).
Without doubt, an office of a local government does not have its own
legal interest in entering a challenge. First, because it represents the local
government, therefore it is acting in its interest; and second, in issuing
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a ruling in a given case it is acting as an public administrative office on the
basis of delegated authority, not as an entity whose legal interest or legal
responsibility pertains to ta proceeding (Supreme Court of the Republic
of Poland: IIT RN 104/00). However, in light of Art. 133 of the Tax Code,
a local government unit is not a party in an administrative proceeding,
and therefore is not entitled to challenge the findings of an appeals board
(Etel, Kosikowski, Ruskowski, 2006: 189-190). Party to a tax proceeding
is a taxpayer, payer, collector or their legal representative, or a third person
as defined in Art. 110-117 of the Tax Code, who on the basis of their
legal interest, demand action of a taxing office whose taxing actions refer
to or to whose legal interest the taxing office pertains to (Art. 133, Section 1
of the Tax Code). Literature raises the point that a local government unit,
being the ‘creditor of taxes due’, cannot be a party in tax proceeding
as defined in Art. 133 of the Tax Code; however, there is no impact on its
right to enter a challenge to an administrative court (Dembczyniska, Pietrasz,
2009: 135). The challenge has universal qualities. The law regarding procee-
dings before administrative courts, defining process validity before said
courts, does not refer to the concept of ‘party’ as understood in the Code
of Administrative Procedure or Tax Code. As a party in judicial-administra-
tive procedural requirements, an entity is defined as having a legal interest
in overseeing public administrative activity.

Regarding the opinion that grants local government units standing to chal-
lenge, arguments recognize the need to assure judicial safeguards for its
independence and when its office(s) issue tax ruling in the first instance.
In the event of an unfavorable ruling for a local government by an appeals
board, said government loses tax revenue. As structured in Art. 167 of the
Constitution, the law system for local government entitlement to revenue
is subject to judicial protection, which means that local government units
possess the authority to pursue judicial restitution in the case of abuse of its
authority to tax revenues. A local government unit should have the standing
to assure its tax revenues before proceeding in an administrative court.
As a result, neither the legislature nor, all the more, a body of public admin-
istration can deprive a local government unit of its tax revenues (Hanusz,
Niezgoda, Czerski, 2009: 18). This restraint also pertains to appeals boards.
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The local government unit, delegated and constitutionally assured inde-
pendence, is justified in defending its prerogatives. Conversely, there exists
the potential for malfeasance by the local government in the area of taxes
(awarding relief in tax obligations, for example) in maximizing budgetary
revenues. Therefore the range of justifiable standing to challenge a decision
by a local government unit should be strictly established by law. It would
favorably influence appeals boards’ decision clarity which have to have
in mind that their ruling can be challenged not only by a taxpayer, but also
by a local government.

5 Judicial Oversight of Tax Rulings
in Administrative Court Case Law

Analyzing the practices of administrative courts in the areas of taxes and local
charges it remains to be repeated that administrative courts, as well as the
Constitutional Tribunal, confirm in their case law that local governments
retain financial independence — including taxing authority — which is subject
legal protection. With regard to challenges to tax rulings by local govern-
ments, administrative courts have issued many opinions which confirm
that applying tax laws has its difficulties. As a practical matter this difficulty
results from the wide scope of local taxes and varied tax levies depending
on external qualities and intended use. It is also affected by applying legal
norms from other areas of laws, such as building law or civilian code.
Challenges to tax rulings of local appeals boards entered into administrative
courts mainly pertain to property taxes and inappropriate application of Tax
Code regulations. Considering property taxes, the most frequent challenge
occurs in the interpretation of legal concepts. However, when considering
the use of the Tax Code regulations, the challenges to tax rulings refer to:?
* alack of active participation in the tax proceedings by one of the
parties after no notice of the 7 day response time limit regarding
collected evidence,

* not observing the proper validation requirements for the tax ruling
(Art. 210, Section 4, of the Tax Code),

2 On the basis of information of Poland’s administrative court activity and information
gained from the National Representation of Local Government Boards of Appeal (un-
official translation).
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* applying model decisions not adjusted for solutions to individual
needs such as lacking factual validation of a ruling,

* a lack of explanation of actual facts in a case and a lack
of an office’s position in a given case referring to evidence of ‘great
interest of the taxpayer’ and ‘public interest’ in ruling issued on the
basis of Art. 67a of the Tax Code, and

e lack of an indication of what process was used when awarding tax
relief to a company in paying off tax debt.

The voivodship administrative courts considered 14,181 challenges in 2016,
regarding rulings and provisions issued by local appeals boards, of which
3,243 were reversed by the decisions of the courts;” wherein, of the issued
rulings, the boards entered 513 cassation appeals. It should be stressed that
this data not only refers to tax levy challenges and service charges but all cases
belonging to the competence of the appeals boards. However, tax cases are the
most numerous group of the challenges brought to the appeals boards. In the
years chosen for analysis, there has been a clear tendency of the administra-
tive courts to be inconsistent in their rulings regarding tax issues and service
charges. This indicates that taxpayers have been treated variously based on the
same regulations. Moreover, in cases pertaining to the same taxpayer owning
various parcels of land in different communes, under consistent conditions
of fact and law, rulings vary, which obviously influences the financial inde-
pendence of said local government. These governmental units should not
undertake unreasonable risk tied to a poorly defined line of rulings by admin-
istrative courts. The consequences of varying administrative court rulings
impact on local government units which experiences lowered budget revenues.

6 Conclusion

The analysis of government doctrine, judicial case law and subject literature
leads to the supposition that challenge structures for tax rulings of local
government appeals boards construct a relatively effective system for
judicial review of tax law as applied by local government taxing offices.
However, the considerations undertaken in this article show that incomplete

3 On the basis of information of Poland’s appeals boards activity for 2016 gained from
the National Representation of Local Government Boards of Appeal (unofficial
translation).

74



Part 1: Local Government Finances — General Issues

court regulations regarding protection of local government independence
remain to be fully comprehensive. The analysis of administrative court case
law indicates that even though the reformed public administration system
and track record of administrative courts has been functioning for many
years, not all doubts regarding local government independence have been
clearly resolved. The issues tied to challenge constructions for rulings of the
local government appeals boards continue to require both legislator inter-
vention and further doctrinal examination. Analyzing the valid standing
of a local government unit to challenge a ruling, said government should
be able to at least appear before a court in the case of a tax ruling. This
mechanism will allow a local government realistic protection of its mandate.
The issue of granting a local unit challenging status before an administrative
court where that local unit’s office issued a tax ruling of the first instance
has been a doctrinal issue for some time. The view of granting a local unit
challenging status supports the need to assure a local government judicial
protection in maintaining its independence, especially when one of the local
government’s offices issued the initial ruling. As a result of disadvantageous
rulings by appeals boards, local governments lose significant tax revenues.
Accordingly, neither the legislature nor administrative courts can deprive
a local government unit of its tax revenues. These local government units
should have the opportunity to defend their tax revenues before an admin-
istrative court. This would positively influence the caliber of rulings
by local government appeals boards which would have to contend with
the possibility of challenges to their rulings by taxpayers and local govern-
ments. Realistically, this would be a larger group of entities which could
raise the number of challenges put before administrative courts, but it may
be supposed that the benefits of such a situation would cover the addi-
tional costs over time. Nevertheless it appears to be essential to make unified
efforts in coordinating viewpoints pertaining to the legal standing of local
government units in the area of tax ruling challenges.
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SUBJECTIVE CONDITIONS OF LIABILITY
FOR A BREACH OF PUBLIC FINANCE
DISCIPLINE IN THE ACTIVITY OF LOCAL
GOVERNMENT HEALTHCARE ENTITIES
IN POLAND LEGAL STATUS ASSESSMENT
AND DE LEGE FERENDA POSTULATES

Ewaryst Kowalegyk'!

Abstract

Liability for the breach of public finance discipline plays a vital role in the
practical activity of local government entities. It also covers the area of acti-
vity of local government healthcare entities. However, the varied character
of the local government healthcare entities, and hence a specific status
of people representing them, bears theoretical and practical problems
connected with the liability application. The subject matter of the work are
subjective conditions for the breach of public finance liability in the scope
referring to people conducting activities connected with managing public
means in the local government healthcare entities.

Keywords: Local Government Units; Healthcare Entities; Public Finance
Discipline.
JEL Classification: K3.

1 Introduction

Meeting collective needs of the community, including the healthcare scope,
is in Poland one of the communes’ tasks (Act on local government: Art. 7
section 1 point 5). In this scope, local government units were equipped,

1 PhD in law, a graduate of master’s and doctoral studies at the Faculty of Law and
Administration of the University of A. Mickiewicz in Poznan. An expert in public fi-
nance in public institutions, assistant professor at the Department of Administrative
and Financial Law at the University of Zielona Goéra. Advisor to awarding entities and
contractors in the field of public procurement law, consultant of institutions and be-
neficiaries of EU funds. He is the author of legal opinions, as well as scientific and
popularizing publications.
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among others, with the possibility of leading healthcare activity by means
of healthcare entities.

Pursuant to the provisions of the act of 15 April 2011 on healthcare activity
(hereinafter also referred to as h.a.a.), a local government unit may create
and lead a healthcare entity in a form of a trading corporation, budget entity
or an independent public healthcare unit (hereinafter referred to as SPZOZ)
(Act on healthcare activity: Art. 6 section 2).

Leading a healthcare entity needs to be understood as providing healthcare,
as well as health promotion and conducting didactic and research tasks
in connection with the provided healthcare and health promotion, including
the introduction of new medical technologies and treatment methods (Act
on healthcare activity: Art. 3 sections 1 and 2).

In practice of the activity of entities conducting healthcate activity, espe-
cially in a form of a budget entity or SPZOZ, liability for the breach
of public finance discipline is of vital importance. This type of liability
is regulated in Poland by the provisions of the act of 17 December 2004
on the liability for the breach of public finance discipline (hereinafter also
referred to as p.f.d.a.).

Liability for the breach of public finance discipline is a special kind of the
legal liability. Specifics of the liability regime are marked, on the one hand,
by the protection subject, which is widely understood public finances
economy, and on the other hand, by a certain group of people who are liable.
The basic condition of being liable for the breach of public finance disci-
pline is, hence, being part of the group of people who, pursuant to p.f.d.a.,
may be held liable.

The issue of responsibility for the breach of public finance discipline is pres-
ently being discussed also in the context of a more general subject, i.e. the
existence of another type of responsibility — legal and financial responsi-
bility. In the financial law science it was noticed that there is a need for
the research concerning a model of responsibility of financial law entities
(Kryczko, 2000: 37; Salachna, 2008: 84; Czaja-Hliniak, 2009: 124-133).
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The objective of the work is to show subjective conditions of liability
of people representing local government healthcare entities, including de /ege
ferenda postulates.

The method of exegesis of the legal text and jurisprudence as well as the
dogmatic and legal method were used in the work

2 People Held Liable for the Breach of Public Finance
Discipline in Local Government Healthcare Entities

Pursuant to binding regulations, people who perform certain tasks, not
institutions conducting healthcare activity, are held liable for the breach
of public finance discipline (I. Czaja-Hliniak presented a postulate to put
under the regime the liability for breaching of public finance discipline
(Czaja-Hliniak, 2009: 125). It needs to be noticed that liability for the breach
of public finance discipline concerns a varied group of people. The variety
is especially visible in the activity of local government healthcare entities
of different legal form. One group of people liable for the breach of public
finance discipline will include people who do their duties in a health-
care entity which is a unit of the public finances sector, while the other,
showed separately, will include the representatives of the healthcare entities
conducted in the form of trading corporations.

Alocal government healthcare entity led in a form of a budget unit or an inde-
pendent public healthcare unit is — pursuant to the act of 27 August 2009
on public finances (hereinafter referred to as p.f.a.) — a unit of the public
finances sector (Art. 9 points 3) and 10). In such case, liable for the breach
of public finance discipline are:

* people who are a part of the body creating the budget or finan-
cial plan of the unit of the public finances sector or managing the
property of the unit, as well as the head of the unit of the public
finance sector, and

* the workers of the unit of the public finances sector or other people
who were given duties in the unit, by means of or based on a separate
act; the duties which not carried out or carried out inappropriately
is a breach of public finance discipline (Act on liability for the breach
of public finance discipline: Art. 4 section 1 points 1) to 3).
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While in case of people representing a local government healthcare entity,
led in a form of a trading corporation, the following people are held liable:
* people who are a part of a managing body which is independent
from the public finances sector, which was given the public funds
to use or manage, or which manages the property of the entity,
as well as people who on behalf of an institution independent from
the public finances sector, which was given the public funds to use
or manage, conduct activities connected with using and managing
the funds (Act on liability for the breach of public finance disci-
pline: Art. 4 section 1 point 4).
For both groups together, there is regulated liability for the breach of public
finance discipline in the area of managing public funds connected with the
realisation of programmes and projects finance from the means of European
Union budget or other funds from the non-refundable foreign sources (Act
on liability for the breach of public finance discipline: Art. 13). In such case,
liable are 1) people obliged or authorised to act on behalf of the institu-
tion which was given certain tasks connected with the realisation of the
programme, by means of or based on a separate act, based on a contract
or agreement 2) people obliged to realise the financial project with the
share of EU or foreign funds, who were given public funds to realise the
project or who use such funds; as well as people obliged or authorised to act
on behalf of the institution obliged to realise the financial project with the
share of EU or foreign funds, which was given public funds for the realisa-
tion of the project or which uses such funds (Act on liability for the breach
of public finance discipline: Art. 4a).

The most often represented group of people liable for a breach of public
finance discipline are managers of the local government healthcare entities
as the managers of units of the public finances sector.

The provisions of the act on public finances, Labour code or Civil code
do not define the notion of ”a manager”. It needs to be assumed the notion
of ”a manager of a unit of the public finances sector” refers to people who
as one person have the function of the managing body as well as people who
are chairmen of the collegial management bodies (Kosikowski, 1998: 307).
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In case of a manager of a unit of the public finances sector, the basic rule
describing their scope of liability (i.e. responsibilities) is Art. 53 section 1
of p.fa. It assumes that the manager is responsible for a whole financial
management. The objective of this fundamental rule is to specify the scope
of duties of a manager of the entity as far as the management of public
finances is concerned. Additionally, Art. 46 of the act on healthcare activity
states that the manager is held liable for managing a healthcare entity which
is not an entrepreneurship.

As the above shows, some people in a local government healthcare entity
undergo the regime of liability for the breach of public finance discipline
as a result of their position (members of the bodies or entity managers).
Nevertheless, within the units of the public finances sector, p.f.d.a. list also
a group of people who are liable for the breach of public finance disci-
pline and who are not managers of members of collegial bodies. It does
not, however, cover all the employed based on employment contracts
or conducting work based on other agreements, but only those who by means
of or based on a separate act were given responsibilities in such a unit; and
if the responsibilities are not fulfilled or fulfilled inappropriately, they are the
acts breaching public finance discipline. Hence the key condition of liability
of people from this group is the act of being given certain responsibilities.

Liability for the breach of public finance discipline does not in practice
concern social councils working in healthcare entities which are not entre-
preneurships. It is an initiating and opinion providing body of the creating
subject as well as an advisory body of a manager. As a result, actions under-
taken by council members or a council as a whole are not usually connected
with actions which may directly become the breach of public finance
discipline. The basic tasks of social councils include 1) presenting to the
creating subject conclusions and opinions on certain issues, 2) conducting
periodic analysis of complaints and applications made by patients, excluding
cases undergoing medical supervision; 3) issuing opinions on applica-
tions concerning periodical cessation of medical activity; 4) performing
other tasks as described in the act and the statute. (Act on healthcare acti-
vity: Art. 48 section 2).
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3 Entrusting Responsibilities in the Local Government
Healthcare Entity Which is a Unit of the Public Finances
Sector as an Element of a Subjective Condition of Liability

The notion of “entrusting” appears in different legal regulations concerning
the units of the public finances sector, including budget entities or SPZOZ.
However, special attention should be drawn to the accounting act (herein-
after referred to as ac.a.) and p.f.a. In Art. 4 section 5 of ac.a. it is required for
the accountancy responsibilities to be entrusted to a person with their agree-
ment, and acceptance of responsibilities should be stated in writing. While Art. 53
section 2 of p.f.a. explains that in a situation when the manager of an entity
entrusts to other employees of the entity responsibilities within the finan-
cial management, accepting such responsibilities should be confirmed in a document
in a form of a separate personal anthorisation or indication in the organizational regula-
tions of the entity. The above undoubtedly shows that the act of entrusting
responsibilities should have a form of a written document (authorisation
or indication in the organisational regulations), stating the act of accepting
responsibilities (liability).

The organisational regulations of a medical entity is an example of an internal
deed. Its special importance results from the fact that it describes the basic
structure of an entity. Moreover, in the entities of the public finances sector
it is — pursuant to Art. 53 section 2 of p.f.a. —one of the forms of entrusting
responsibilities within the financial management scope.

In practice, organisational regulations of local government medical entities
include the issues concerning performing managing functions in institutions,
internal organisation and tasks realised by organisational cells. According
to the wording of Art. 24 of the act on medical activity, organisational regu-
lations of an entity conducting healthcare activity shall especially describe
1) company or entity’s name; 2) entity’s objectives and tasks; 3) organisa-
tional structure of a healthcare institution; 4) type of healthcare activity and
the range of medical services provided; 5) place of providing healthcare
services; 5) process flow of providing healthcare services; 7) organisation
and tasks of certain organisational units or cells of the healthcare institution
as well as the conditions of cooperation of those units or cells; 8) condi-
tions of cooperation with other institutions providing healthcare activity;
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9) amount of fees; 10) way of managing organisational units or cells of the
healthcare institution.

Taking into consideration the above, it needs to be stated that entrusting
responsibilities, which results in inclusion of an employee into a group
of people possibly liable for the breach of public finance discipline, has
to be done in writing. The document may have a form of a separate (i.c.
addressed ad personam) authorisation or organisational regulations of an entity,
which include appropriate indications concerning entrusted responsibilities.
The fact of accepting responsibilities by an employer should result from the
act of entrusting (the employee should sign the document). In accordance
with the decision of the Budget Supervision Commission of 21 May 2009,
entrusting to and accepting such responsibilities by an employee should
be confirmed by a document in a form of a separate, personal authorisa-
tion or indication in the entity’s organizational regulations. Such an action
is an act of making an employee aware that he may be disciplinarily liable for
incorrectly prepared report as much as the manager of the entity.

4 Using and Managing Public Finances as an Element
of a Subjective Condition of Liability of People
Representing Local Government Healthcare Entities
in a Form of a Limited Liability Company

The effective act on liability for the breach of public finance discipline
is a tool which is to ensure the correct management of public finances
within — mostly — units of the finances sector (Chojna-Duch, 2004: 86.).
However, in accordance with the clear wording of p.f.d.a., it also concerns
financial irregularities which may appear in the entities which are not
included in the public finances sector, that is e.g in healthcare entities
which are corporations (Robaczynski, Gryska, 2006: 90; Lipiec-Warzecha,
2008: 131-133).

As mentioned above, liability for the breach of public finance discipline
concerns people representing a local government healthcare entity in a form
of a trading corporation, concerns people who use or manage public
finances which are given to such an entity (Act on the liability for the breach
of public finance discipline: Art. 4 section 1). This feature — as an element
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of a subjective condition of liability — seems to be inappropriate because
of theoretical and practical reasons. The first concerns the issue of the possi-
bility of keeping the public character of financial means transferred beyond
the public finances sector (Lipiec-Warzecha, 2008: 134; Karlikowska, 2003: 3;
Decision of the Budget Supervision Commission of 14 September 2006;
Ruling of the Voivodship Administrative Court Warsaw of 05-09-2007).
The other is connected with inexact concept which makes it difficult to set
conditions for meeting the notion of liability.

The analysis of the catalogue of the acts of breaching public finance disci-
pline shows that most common irregularities in the entities which are not
in the public finances sector concern spending money and accounting
of the received subsidy (Act on liability for the breach of public finance
discipline: Art. 9). The issue of using foreign resources is also of crucial
importance. In this case, irregularities, among others, concern resources
devoted to the realisation of pre-accession programmes, means gained from
structural funds, the Cohesion Fund, means of the ”Guarantee Section”
of the European Agricultural Guidance and Guarantee Fund as well as other
foreign resources which are non-refundable and which are public finances.

5 Conclusion

The above statements show that the activity of people representing all
kinds of healthcare entities created and led by the units of local govern-
ments is covered by the regime of liability for the breach of public finance
discipline.

This legal state, however, created the need to indicate de lege ferenda conclu-
sions concerning liability of the people representing local government
healthcare entities. One of the postulates aims at the abolition of liability
for the breach of public finance discipline of people representing health-
care entities led in a form of a trading corporation (Ostrowska, 2015: 422;
Robaczynski, 2015: 432; Robaczynski, Gryska, 2006: 90; Lipiec-Warzecha,
2008: 134—135; Salachna, 2005: p. 32 and others). The other, at the modifica-
tion of the approach of the subjective condition. In this area, there is a need
to postulate such a change that indicating liable people does not refer to the
fact of conducting certain activities on behalf of the entity which does

85



THE CHALLENGES OF LOCAL GOVERNMENT FINANCING — Conference Proceedings

not belong to the public finance sector, but to the conditions of entrusting
certain responsibilities.

Next postulate, which assumes keeping the present subjective conditions
of liability, aims at modifying the catalogue of punishments for the breach
of public finance discipline. The binding in this scope regulations of p.f.d.a.
state that the breach of public finance discipline calls for one of the following
punishments: a warning, reprimand, penalty and the ban on conducting any
activity connected with managing public finances (Act on liability for the
breach of public finance discipline: Art. 31). In order to consequently realise
non-disciplinary and general character of liability for the breach of public
finance discipline, it would be necessary to consider keeping only a penalty
for the breach of public finance discipline, with a wider than before
scope of application. Such a solution would allow to deepen the character
of liability for the breach of public finance discipline, as a general liability
not only connected with the area of the activity of the public finance sector
entities.

It would be also necessary to suggest modification of the way in which the
responsibilities in public finances sector units are entrusted, by giving up the
form of a organisational regulations. The act regulates internal organisation,
yet it is not a tool which can individualise employees” duties in an appro-
priate way.

The cause for concern is liability of the members of collegial bodies,
ie. people who constitute the body which executes the budget or finan-
cial plan of a unit of the public finances sector, or which manages the
property of such a unit as well as people who constitute a managing body
of a unit which is independent from the public finances sector, and which
was entrusted with public means to be used or managed, or managing the
property of such an entity’. Subjective conditions of liability for the breach
of public finance discipline would be much more readable if they were
connected only with executing a certain function (a unit manager) or with
entrusting certain responsibilities.

2 Czaja-Hliniak, I. Odpowiedzialno$¢ prawnofinansowa na przyktadzie odpowiedzialnosci
za naruszenie dyscypliny finanséw publicznych..., p. 127.
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CHALLENGES AND PROBLEMS OF LOCAL
GOVERNMENT FINANCES IN THE LIGHT OF THE
FRENCH COUR DES COMPTES REPORTS
AS A GUIDE FOR THE POLISH LEGISLATURE

Michatl Mariaziski'

Abstract

This contribution deals with the issues of the local government units finances
identified in the reports of the French Cour des Comptes, which is the main
jurisdiction responsible for the control of the public finance in the French
legal system. The reports analysed in the paper ate related mostly to the
main problems that appears in France at the financial level of the decen-
tralised administration. The main aim of the contribution is to confirm
or disprove the hypothesis that the dematerialisation and technological
progress causes a lot of issues also at the local level, and it is necessary
to be taken into account by the legislator. The description of the problems
and issues of local government units in France by the special financial juris-
diction like Cozur des Comptes may show the future legal changes and initiatives
that should be done in order to preserve the security of decentralised public
finances. The remarks made by the Cowur des Comptes may be also useful not
only for Polish legislator but also for the other East and Centre European
Union Countries in the process of the development of their public and local
finances regulations. The French financial jurisdiction may be an interesting
base for further comparative analyses, which may help to avoid and prevent
the same problems in the other European countries and especially it may
present some solutions which could be adapted by the Polish legal system.
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1 Introduction

The Cour des Comptes is in France the main Court of Auditors responsible for
the control of the public finance. The position and reputation of this Court
is not only related to its legal status but also to its historical roots and tradi-
tion (Serrand, 2012: 313). The beginnings of this institution are reaching
the 12 century, when the Chanmbre des comptes was created”. But the first legal
basis for such a financial jurisdiction in France was the law from 1320 made
by the king Phillipe V°. In the 15" cetury, the Chambre des comptes was the
second-largest institution of the French monarchy that was the main source
of royal revenue and ruled on accounts and exercised prosecution, through
fines and even corporal punishment. The present name of this institution
and its current scope of activity was created by Napoléon Bonaparte in 1807
by a special form of decret’. It should be highlighted that from the begin-
ning Cour des Comptes was located in very prestigious and important places.
At the beginning it was located in palais d’Orsay till the conflagration, which
took place in 1871. After this date the Court of Auditors was located till
1912 in Palais-Royal, in order to establish definitely his head office in Palais
Cambon.

The main characteristic of the Cour des Comptes is related to the independ-
ence of this institution, which is a guarantee of the objectivity of its
reports and judgments. The independence is based on its status as a court,
which has been the case since it was founded in 1807, as declared by the
Constitutional Council in its decision dated 25 July 2001 in the constitu-
tional bylaw on finance acts concerning its freedom of programming,
The above mentioned characteristic was even more reinforced when the
Conr des comptes became a self-governing unit. According to the French
doctrine of financial law, the independence of the institution also arises

2 This Chamber of Accounts was created in 1194 by Philippe II.
3 Originally called as Ordonnance de Vivier-en-Brie.
4 That was called Décret impérial of 28.9. 1807 sur 'organisation de la Cour des comptes.
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from the independence of its members, who are considered as permanent
magistrates. (Descheemacker, 2005: 25)

It is worth emphasising that the Court is composed of seven Chambers and
has a General Prosecutor’s Office, which is supporting his activity. As for
the current organization, the most important role was given to the First
president of the Court, accompanied by a general secretary and two assis-
tants. In general, over 700 magistrates and other auditing staff are employed
by the head office of the Court. Of course this number of employees is not
covering the regional and territorial chambers of accounts that are inde-
pendent courts, which rule on the accounts of public accountants, examine
management and audit the budget operations of regional authorities and
their public institutions.

This type of local financial courts exists both in Polish law and in French
law. In Poland they are called RIO? and are one of the most important guat-
antees for the respect of the public finance discipline at the local level. The
Regional chambers in Poland were established by the Act of 7 October 1992
and by the decree of the Council of Ministers of 9 December 1992°. The
RIO has also found its legitimacy in the art 171 of the Constitution, where
we can find the rule clarifying that the activities of local self-government
are subjects to supervision by the Prime Minister and voivodes, and in the
area of financial matters, by the regional accounting chambers. It concerns
supervision from the point of view of legality and the supervision over
the activities of territorial self-government units. (Kosikowski, Salachna,
2012: 275). Initially, in Poland, there were 17 RIOs, and since 2000, after the
changes related to administrative reform, there have been 16 of such entities
(Niemiec, Niemiec, Sawicka, 2013: 259).

As for the French organization in this field since 2012, there have been
15 regional chambers of accounts in Metropolitan France, supported
by 5 regional chambers of accounts in Guadeloupe, Guiana, Martinique,
La Réunion and Mayotte, as well as another 5 territorial chambers

5 Originally RIO means Regionalne Izby Obrachunkowe.

6 Originally called as Rozporzadzenie Prezesa Rady Ministréw z dnia 9 grudnia 1992 r.
w sprawie siedzib i zasiggu terytorialnego regionalnych izb obrachunkowych oraz
szczegbtowej organizacii izb i trybu postepowania (Dz.U. 1992 nr 94 poz. 463).
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of accounts in New Caledonia, French Polynesia, Saint Barthélemy, Saint
Martin and Saint Pierre and Miquelon (Clepkens, 2017: 221). Since 1982,
when the Regional chambers were created, the cooperation and interac-
tion between them the Cour des comptes have been continually strengthened.
Part of their work is published in the Cowur des comptes’ annual public report.
Another aspect of this relates to the public thematic reports, which are
the result of their investigations, usually in liaison with the Cowur des comptes.
(Etien, 2015: 44). That is why the report of the Cour des comptes showing the
challenges and problems of local government finances is a very important
document created not only by the central but also by the local jurisdiction
and control entities (Cour des Comptes teport, 2017: 5-6)".

2 Selected Problems from the Point of View
or the Local Collectivities

First of all, it is important to underline that local collectivities in France
were organised under the Act of 2 March 1982 on Freedoms and Liberties
of Municipalities, Communes, Departments and Regions®. By this Act
three key territorial collectivities in France were established and described
as municipalities (communes), departments (départements), and regions (régions).
Moreovet, a local collectivity was defined as a decentralised unit with legal
personality and specific competences granted by the state authorities,
acting under the administrative authority by issuing decisions reflecting the
approval of actions undertaken by bodies functioning within such a collec-
tivity (Monjal, 2013: 449).

Itis also important to underline the effect of the implementation of the terri-
torial reform resulting from several legislative texts, including the MAPTAM
law (modernisation of regional public action and establishment of metro-
politan areas)’ of 27 January 2014 and the NOTRé law (new territorial

7 The court des comptes report from January 2017 was entitled as raport on Local
Direct Tax Management (La Gestion de la fiscalité directe locale — Communication
a la Commission des finances, de I’économie générale et du controle budgétaire
de I’Assemblée nationale).

8 Originally described as Loi relative aux droits et libertes des communes, des departements et des
regions.

9 Originally described as Loi relative a /o modernisation de 'action publique territoriale
et d’affirmation des métropoles.
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organization of the Republic)'’ of 7 August 2015. The number of regions
has been reduced, major cities have been assigned a new status and the map
of the intermunicipal groupings has been significantly streamlined. However,
contrary to the previous assumptions, this reform has not simplified the
local institutional architecture. It means that the tangle of local jurisdictions
remains a reality even though the general jurisdiction clause has been with-
drawn from the departments and regions. While the many administrative
tasks initiated as the part of the territorial reform are still underway in the
local authorities, the Cour des comptes will remain alert to the risk of possible
additional expenses associated with a merger of the collaboration between
the municipalities and/ot communes (coopération intercommunale).

In the report of 2017 the Cour des comptes underlines the issue of local direct
taxation, particularly sensitive for communities. As a result of decentrali-
zation laws, communities have become motre autonomous and successive
transfers of powers have increased their responsibilities. This process is also
visible in the part of public spending given for the local government admin-
istration that rose from 8.6% in 1983 to 11.8% in 2014 (Cour des Comptes
report, 2017: 15). According to the Cour des comptes report, the local collec-
tivities are now all the more attentive to a good management of local direct
taxation accompanied to the process of simultaneous reduction of the
contributions of the state. In this context the local units should take into
account growing vigilance of taxpayers to the weight and fairness of the
tax. Finally, the above mentioned changes undetlined the problems related
to the allocation of resources and to the procedure of local tax payments.
It is worth to mention that this procedural issue was also selected as a big
challenge by the polish legislator, who had prepared a significant reform
of tax procedure in Poland (Etel, 2017: 237).

Globally the revenues of the French local entities have been rising steadily
since the beginning of decentralization (+2.8% per year in volume from
1984 to 2014). In 2015, total tax amount transferred for the benefit of all
local authorities and their tax-free groups reached 125.13 billion Euros,
which was 6.1% of gross domestic product. Also in 2015, local direct
taxes reached the very high level — 63.35% of local tax revenues. Their part

10 Originally known as Loi portant la nouvelle organisation territoriale de la République.
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in the operating revenue of all local authorities and their organizations with
own taxation exceeded 40%. The oldest legal forms of the local authorities
organizations, are certain entities governed by public law, taking the form
of ecither a public entity (¢fablissement public) or a public company (entreprise
public). (Wojtyczek, 2003: 101). The Cour des comptes also underlined that
the part in the operating revenue is varying significantly, according to the
categories of local units (42.19% for the municipalities, 70.61% for the
groupings of municipalities with own taxation, 31.61% for the departments,
20.97% for the regions) according to the rules of distribution of tax reve-
nues between these categories'.

Another point that was mentioned, is related to the growing complexity
of the local direct taxation. Namely, in the past the local direct taxation
was characterized by a relative simplicity. Each category of local govern-
ment units was financed partially by a part coming from the four major local
direct taxes: housing tax (faxe d’habitation), property tax on built properties
(taxe fonciere sur les propriétés baties), property tax on undeveloped properties
(taxe fonciére sur les propriétés non baties) and business tax (faxe professionnelle).
Community groups and their organizations were financed not by taxes but
by compulsory contributions from their members. However, the current
general framework of local taxation, has become more and more complex,
especially since the Finance Act of 2010 (Law no. 2009-1673 of 30 December
2009), which reformed the local direct taxation. It abolished the business
tax (taxe professionnelle — TP) and created, on the one hand, the territorial
economic contribution (contribution économique territoriale — CET), composed
of company land assessment tax (cotisation fonciere des entreprises — CFE) and
the value-added contribution tax (cotisation sur la valenr ajoutée — C1AE), and
on the other hand, flat-rate taxation on network companies (/imposition
Jorfaitaire sur les entreprises de résean — IFER). The inherently variable nature
of taxes based on economic activity results with a laack of predictability,
which affects officials of local authorities, who used to be accustomed
to the business tax, and now have to rely on a recipe that progressed steadily
under the sole effect of automatic database revaluation.

11 See more on the report of Cour des comptes, Les finances publiques locales, Rapport

sur la situation financicere et la gestion des collectivités territoriales et de leurs établisse-
ments publics. La Documentation frangaise, 10/2016, p. 10.
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The groupings and organizations of collectivities (EPCI), initially financed
by the transfer of the founds coming from the business tax of the member
communes, were able to create a mixed fiscal management mode, by using
the model of the optional taxation related to the form of additional contri-
bution to the existing local taxes'. This situation encouraged to the creation
of self-tax EPClIs in the 1990 s based on articles 77 and 78 of the Finance
Act of 2010. This act was related to the new scheme for the financing
of local governments and EPCI with own taxation, which is based on a real-
location of taxes, a transfer of tax revenues from the state to local govern-
ments by the distribution of new economic taxes between the three levels
of local government. According to the Cowr des comptes report, the main issue
in this field is related to several further changes and amendments of law that
introduced more complexes legal framework of the interactions between
the state and local budgets, notably through multiple system of the offsets.

Despite the introduction of taxes based on economic activity (CVAE and
IFER), local government finances, remain based at around 80% on property
land taxes. They are linked either to the property (TFB and TFNB), to the
use of the properties (housing tax, TH, CFE and tax on commercial
surfaces — TASCOM). This is not the specific situation in the French law,
because a similar situation can be found in other European countries (Cour
des Comptes report, 2017: 125). However, in France this dependence and
addiction to the property taxes becomes not only more significant but also
more complex and difficult to manage.

Another point s that, due to the development of decentralization, the decline
in government allocations and the consequences of the abolition of TP tax,
communities tend to give more and more importance and attention to the
management of local taxation. In order to maintain the good level of local
finances, the territorial units have to benefit from their full tax potential.
Because of the preponderance of the land and property component, this
objective implies in particular a comprehensive and up-to-date understanding
of the cadastral bases, which is a very complicated system. At the same time,
given the taxpayers’ possible reactions to the increased level of local taxes,
12 See more on Cour des comptes, rapport demandé par la commission des finances,

de I’économie générale et du contréle budgétaire de I’Assemblée nationale en applica-
tion de P'article 58-2° de la loi organique relative aux lois de finances, from July 2016.
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communities prefer to increase their revenues through a more complete and
actual data bases than by an increase in rates. It is also important to under-
line, that each level of local government unit has a specific situation that
is related to his position and hierarchy in the process of the decentralized
finances. Tax autonomy has a different scope depending on the categories
of local government units and is focused mostly on communes and EPCI
units. For example, communes (municipalities) vote the rates of the TH,
TEB, TENB and the CFE taxes, while the situation of the EPCI’s depends
on their status. As the établissements publics (EPCI) can have a different
status, the EPCIs with additional taxation vote four additional rates for the
same taxes as municipalities; EPCls with zone taxation can benefit only
from the CFE at a rate voted by them within a zone of economic activity;
the EPCI with a single professional tax can be based on all the economic
taxes (CET, IFER, TASCOM) and vote the rate of the CFE. As for other
decentralized territorial units, the departments vote the rate of the NBFL
tax and the regions do not vote any tax rate.

Also, an important analysis should be given to the fact that different levels
of territorial units receive heterogeneous shares of local direct taxes.
In 2015, the taxes levied on households went in majority (76.1%) in the
municipal sector (communes) and for the remaining quarter to the depart-
ments. The so-called economic taxes, paid by the companies, were distrib-
uted at the rate of half (50.4%) to the communal sector, a little less than
a third to the departments (30.9%) and the remaining part of 18.7% went
to the regions. But from the 1 January 2017, the situation was changed,
because CVAE tax collected in the given territory started to be allocated
in 26.5% to the municipal block, 50% to the departments and 23.5% to the
regions”. As a result of the below mentioned regulations, the relative contri-
bution of the different taxes varies according to the local authorities. For
example the regions receive only economic taxes (like CVAE), departments
benefit mainly from built-property taxes (61.2%) and CVAE (37.57%).
As for the municipal block, over 53 milliards of euros from all direct local
tax revenues, are coming mostly from the housing tax (40.4%), followed
by the property built land tax (33.1%), CFE (13.4%) and CVAE (8.7%).

13 This change was introduced into French law by Art. 89 of the law of finance from 2016.
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In consequence, the sensitivity to the evolution of various local direct taxes
vaties from one category of community to another and it may happen that
some legal or economic changes can affect only one type of local collectivity
while other can affect all of them but in a different way (Cour des Comptes
report, 2017: 18).

In addition, the territorial reform in France, marked by the creation
of metropolises, the merging of regions and the development of depart-
mental plans for intercommunal cooperation (SDCI), which intended
to serve as a frame of reference for the evolution of the intercommunal
map in each territorial unit, was not without consequence on local direct
taxation (Mégy, 2017: 99). This remark confirmed by French Cowr des comptes
may be very useful also for the Polish legislator, who is thinking about

reorganizing partially the territorial structure in Poland which was created
in 1999. (Tarno, 2004: 39)

The intercommunal cooperation (SDCI) have been made mandatory
by the law no. 2010-1563 of 16 December 2010 on the reform of local
authorities'. This system aims to ensure the full coverage of the territory
by self-taxing EPCIs and the elimination of territorial enclaves and disconti-
nuities, in order to rationalize the perimeters of own taxation and to reduce
the number of intercommunal or mixed unions, in particular by eliminating
trade unions, which have become obsolete (Clepkens, 2017: 97). Also, by the
Law no. 2015-991 from 7 August 2015 on the new territorial organization
of the Republic” provided for the implementation of new SDClIs no later
than on 31 December 2016, with a minimum population changed from
5000 to 15000 inhabitants. The creation of such new SDCls organizations
had very important tax implications and led to a significant increase in the
number of consultations with the state services.

The other sensitive movement was related to the creation of new munici-
palities by merging the existing ones, where the most complex consequences
were coming from the rapprochement between municipalities located
in the territory of two departments. These changes in the administrative

14 Originally as loi n° 2010-1563 du 16 décembre 2010 de réforme des collectivités tertitoriales.
15 Originally described as loi n® 2015-991 du 7 aoat 2015 portant nouvelle organisation
territoriale de la République.
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organization of local and regional authorities raise new challenges, including
the distribution of fiscal resources between these different levels. On the
other hand, the above mentioned reform also introduced a significant costs
related to the structural changes, and a slight decline of the income of some
territorial units. The Cour des comptes report also undetlines, that structural
changes affected the local finances and made them more complicated
to manage than before. Also the local authorities do not have sufficient
knowledge of the determinants of local taxation and sufficient support
related also to the broad and quick access to central tax data (Cour des
Comptes report, 2017: 18).

3 Selected Problems from the Point of View of the State

The Cour des comptes has published its fifth annual report on the financial posi-
tion and management of regional authorities, where as usually, there were the
problems analysed, not only from the point of view of local authorities but
also from the point of view of the whole state of the French Republic. This
report, intended for the Parliament and the Government, was produced not
only by Cour des comptes but also in cooperation with regional courts of audit.

The perspective of the state given in the report is slightly different than
the perspective of the local territorial units. It is sufficient to mention, that
generally in 2016, the expenditures of local structures decreased by 1.1%
while their revenues rose by 0.2%. For the second year in a row, they gener-
ated a financial surplus, which reached 4.2 billion Euros after 1.1 billion
Euros in 2015. This reflects an improvement in their financial position
if we analyze it from the state point of view (Cour des Comptes report,
2017: 19).

The main issue that was determined in the analyzed field by the Cowr des
Comptes were the constant changes in the financial position of the local
authorities and lack of stabilization (legal certitude) in this field. Even
though their general operating grants declined for the third year in a row and
have been down 20% since 2013, the financial position of the three catego-
ries of local authorities improved sharply in the fiscal year 2016, with gross
savings either stabilizing or improving. The management efforts that were
observed from the position of the state have helped to slow (municipalities),
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stabilize (departments) or reduce (regions) their operating expenses. Their
financial position remains nonetheless precarious and quite disparate even
within each category of local authority.

In 2017 the general financial constraints on the local authorities were consid-
ered as less severe, due mainly to strong tax revenues and notwithstanding
a larger impact from new standards and procedures taking into account
the technological and technical evolution. However, the evolution of legal
framework related to the introduction of new technologies of communica-
tion at the level of local public finances should be continued and expanded.
This goal can be achieved through a trio of actions affecting the institutional
organization and technical support of local authorities, their management
and their relationship with the central government focused mostly on the
very fast and secured exchange of information.

As for the legal aspects of technological evolution, it is important to under-
line that by virtue of the Act of 21 June 2004, French law was adapted
to this evolution, in particular by creating, under certain conditions, the prin-
ciple of equivalence of the paper form and electronic record. This law was
supplemented by Regulation no. 2005-674 of 16 June 2005' on the imple-
mentation of certain contractual formalities in electronic mode, providing
important information on the conditions of use and the validity of e-mails
for evidentiary purposes. This regulation also changed the French Postal
and Electronic Communications Code, in which the above-mentioned legal
acts introduced, among others, in art 1-32 point 1 the definition of elec-
tronic communication. Finally, it was understood in the light of this law
as any emission, transmission or reception of signs, signals, letters, images
or sounds by electromagnetic means. In addition, the term of electronic
means was described as any set of transmission and distribution installations
or devices in the communications network and, if applicable, also other
means guaranteeing electronic communication, including those related
to switching and routing. Appropriate amendments to the French Civil

16 Loi n° 2004-575 du 21 juin 2004 pour la confiance dans I’économie numérique, J.O.
n° 143 du 22 juin 2004 s. 11168.

17 T’ordonnance n°® 2005-674 du 16. 05. 2005 relative a 'accomplissement de certaines
formalités contractuelles par voie électronique.
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Code were also introduced. In particular, it has been clarified that the elec-
tronic way can be used to provide contractual terms or information about
goods or services'.

The same legal aspects of electronic evolution were taken into account
in Poland mostly by the novelization of the Civil Code of 10 July 2015". This
amendment of the Civil Code, introduced a new special form of performing
legal transactions — a documentary form. The abovementioned institution
intended to contribute to the improvement of legal activities, and its intro-
duction was a response to the needs of the practice. The proposal of new
legal definition of the document was first presented in the draft of the First
Book of the Civil Code prepared by the Civil Law Codification Commission
operating under the direction of prof. Zbigniew Radwanski (Kocot,
2016: 7-8). Actually the Polish Civil Code defines a document as a carrier
of information that allows to read its contents (Art. 773). The above defi-
nition is very wide and allows to include picture, sound or graphics in the
document category. It does not matter, on what medium this information
will be recorded and with what means (eg smartphone, computer, pen).
This new definition was a very significant step in the process of adapting
the new technologies by the legal framework, also in the field of public
and local finances in Poland. Just to show the range of this amendment,
it is sufficient to mention that before this, the definition of the document
was given only in the Code of Civil Procedure, that distinguished official
documents and private documents. In order to be recognized as any of the
types of document, it had to be signed, unless the special rule provided
otherwise. The amendment of 2015 not only does not require the docu-
ment to be signed, but also provides that the content of the document can
be stored on a medium other than paper. It is enough that the method
saving the information will enable its preservation and further reproduc-
tion. Thus, the status of the document may be obtained by simple images,
sounds, e-mails, text messages or computer files. The formulation of such
a broad definition of the document corresponds to the needs of the practice

18 Additionally, in Art. 1369-2 of the Civil code, the legislator specified that information
that is necessary to conclude or perform the contract may be sent by e-mail if the recipi-
ent has accepted the use of such a measure.

19 However, this regulation finally came into force the 8 September 2016.
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and may be very useful for the development of the modern management
of the public and local finances and services.

The main issue from the point of view of the state is to adapt the legal
framework to the new technological possibilities”. The reliability of local
public accounts, the quality of the public accounts is a constitutional require-
ment not only for the local authorities but also for the central government.
This is a particular point of concern for the regional and territorial courts
during their audits, that are more and more focused on the digitalization
of the public finances. If the accounts are not true and fair and the assets
and liabilities are not fairly presented, it is difficult to assess the management
performance, especially without using the new technical and technological
knowledge. The report of Cour des comptes cites some possible improvements
in this area concentrating mostly on the automatic calculation of the taxes,
which may eliminate the risk of human error. However, this automatic
calculation may be difficult to introduce if the construction of the taxes will
be too complicated and if the calculation of this taxes will require every time
the cooperation between the state and local territorial unit.

The main problem in introducing the full digitalization and automatic calcu-
lation of local taxes is related to a big importance of exemptions and reliefs
in the local taxation. The more tax procedure is dependent and related to the
individual situation of the tax payers the more difficult if will be to create
an algorithm capable of calculating such a tax. Another point is related
to the simplification and digitalization of the tax declarations, which should
be compatible with the system responsible for auto-calculation of the given
taxes. The special exemptions, exclusions or reliefs should not be a rule but
only an exception that can be added manually to the automatically calcu-
lated level of the given tax. The legal and technical progress is the main
problem for which the Cour des comptes, government and local authorities are
responsible in the nearest future. It seems that the compatibility between
the technical progress and level of informatization and Fin-Tech? in the
private sector and in the public sector may be the most important factor for
ensuring effectiveness of the local public finances.

20 Originally described in France as nouvelles Technologies d’information et de cummuni-

cation (NTIC).

21 Considered as innovative methods of conducting transactions associated with value
management and to the technologies used and connected with the financial purpose.
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4 Conclusion

Challenges and problems of local government finances in the light of the
French Cour des Comptes reports are mostly related to the process of demate-
rialization, which is a response for the needs of quick and reliable exchange
of information (Okolski, 2008: 575). In connection with the virtualization
of economic life and the dissemination of the digital form of recording
and transmission of information, marginalization of direct contact between
contractors (Malarewicz-Jakubdw, 2012: 439), legal regulations in most
European countries, deviate from accenting the material carrier towards the
appreciation of intangible information. The basis of the analog form of the
document was the physical integrity of its carrier, while in relation to digital
documents it became the logical integrity of content (Janowski, 2008: 160)

It has to be emphasised that the issues and challenges described in the
framework of French law, only with reference to Polish legislation, may
give rise to reflections on the content of Polish legislation, but it may also
provide an impulse for further, more detailed analysis. The financial innova-
tion, connected to the phenomenon of FinTech, has become a driving force
in the transformation of the worldwide financial sector. Technological inno-
vation is not only changing the economy, but also the law and its purpose.
Technological changes are opening up both opportunities for financial
institutions and serious challenges for the authorities at central end local
level. To succeed, in the Cour des Comptes opinion, it is necessary to make
a correct diagnosis of the current situation, specify the right goal, and
then select proper tools to realize it. The government strategy, combined
with the action of the local authorities should especially deal with the issue
of the complexity of the local taxes, the management of the tax data, and
organization of the system of the exchange of tax information between the
local government units and the state. It will be also important to orientate
the fiscal services into the performance organization, which thanks to the
new technologies will allow to decrease the administrative and procedural
costs of the tax authorities and tax procedure. (Cour des Comptes report,
2017: 8-9)

Coordinated actions related with legal and technological changes should
be done in a way that will ensure a safety level of tax income, especially
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at the local level. That is why this issue should be a subject of a long term
evaluative strategy, which will provide a legal certitude not only to tax
authorities but also for tax payers. The introduction of new technologies
will allow the tax procedure and tax management not only to be cheaper, but
also faster and more effective than it is today.
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BANK-DEPOSITARY’S LIABILITY TOWARDS
THE INVESTMENT FUND PARTICIPANTS
FOR THE IMPAIRMENT OF ITS ASSETS

Rafatl Mroczfeowski

Abstract

Correct meeting of their duties by banks acting as depositaries of invest-
ment funds increase the investment security from the point of view of such
funds participants, as well as the security of trading on the capital market.

Despite the fact that the general assessment of the depositaries’ activity
on the Polish capital market is positive, in isolated cases, doubts arise
as to the proper fulfilling of their statutory duties. In such cases, the aspect
of their liability towards the investment fund participants is analyzed.

In view of the above, the author assumed as the objective of this article the
analysis of bases and scope of depositaries’ liability towards the investment
fund participants in the light of the Polish law for the damages incurred
by them resulting from the impairment of investment fund assets.

The research conducted on the pages of this article is to verify the following
thesis: The depositary’s liability arises as a result of lack of activity required
by the law (failure to perform statutory duties) or lack of due diligence
justified by the professional and specialist nature of the activity conducted
by it to fulfil the tasks entrusted to it. The structure of depositary’s duties
meant to “ensure an identified status” is not tantamount to accepting liability
for the effect and requires maintaining due diligence in the implementa-
tion of the statutory and contractual competences. Maintaining due dili-
gence required by the law in the given circumstances allows the depositary
to be released from the liability for the damages incurred by the investment
fund participants.

1 Doctor of Laws, Department of Financial Law, Faculty of Law and Administration,
University of Gdansk, Poland. Author specializes in financial law. He is the author
of more than 70 publications. He is a member of Information and Organization Centre
for the Research on the Public Finances and Tax Law in the Countries of Central and
Eastern Europe. Contact email: rmroczkowski@prawo.ug.edu.pl
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The implementation of the research objective assumed in this article requires
the application of legal methods, such as, in particular, general-theoretical
approach and the formal-dogmatic approach.

As a result of the conducted analyses, the research thesis that had been put
forward was positively verified. The depositary’s liability is closely related
to maintaining due diligence when performing its statutory and contractual
duties. However, assuming the duties are correctly fulfilled, it is not liable
for effects related to the impairment of investment fund’s assets which are
negative to the investment fund participants.

Keywords: Custodian; Bank; Investment Fund; Capital Market.

JEL Classification: G21 Banks; Depositary Institutions; Micro Finance
Institutions; Mortgages.

1 Introduction

The last year’s 25th anniversary of the investment funds activity in Poland?
is a good starting point to undertake an analysis on the subject of invest-
ments security through investment funds. There is no doubt that both the
investments funds essence based on the assumption of risk dispersion,
as well as their legal structure that assumes they have a legal personality,
at the same time entrusting their management to investment trusts acting
in the form of joint-stock companies, contributed to ensuring a high level
of investments security with the use of investment funds.

An additional factor that limits the risk connected to loss of assets or their
faulty evaluation is to entrust custody over the investment funds assets
to banks that act as depositaries. Since, from the point of view of invest-
ment funds participants, the participation of the depositary in the collec-
tive entity structure constitutes an institutional guarantee of the entrusted
monetary funds security. Such guarantee function is fulfilled, in particular,
by the high capital requitements for depositaries related to their liability
for damages in relation to investment funds participants for the failure
to perform or improper performance of their duties.

2 On 28 July 1992, the first ever investment fund was established in Poland. Its name was
Pioneer Pierwszy Polski Fundusz Powierniczy [The First Polish Trust Fund Pioneer]
(Pekao TFI, 2002: 1).
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The depositaries activity assessment based on the effectiveness criterion
measured by the degree of implementation of their statutory competences
and their impact on the investments security through investment funds
is positive. The research conducted by the author lead to the conclusion
that, in general, the depositaties correctly fulfil their duties and contribute
to the trading security growth on the capital market. However, isolated cases
of investment funds liquidations as a result of faulty management leading
to significant drop of such funds’ assets value® force a question to be asked
whether in such cases the control and supervision duties were correctly
executed by the depositaries and whether they could be liable towards the
investment funds participants.

The objective of this article is the analysis of bases and scope of deposi-
taries’ liability towards the investment fund participants in the light of the
Polish law for the damages incurred by them resulting from the impairment
of investment fund assets.

The research conducted within the framework of this analysis is to verify the
following thesis: The depositary’s liability arises as a result of lack of acti-
vity required by the law (failure to perform statutory duties) or lack of due
diligence justified by the professional and specialist nature of the activity
conducted by it. The structure of depositary’s duties meant to “ensure
an identified status” is not tantamount to accepting liability for the effect
and requires maintaining due diligence in the implementation of the tasks.
Maintaining due diligence required by the law in the given circumstances
allows the depositary to be released from the liability for the damages
incurred by the investment fund participants.

The implementation of the research objective assumed in this article requires
the application of legal methods, such as, in particular, general-theoretical
approach and the formal-dogmatic approach.

3 On the basis of the decision of 7 October 2014, the Polish Financial Supervision
Authority (IKNF) withdrew the Inventum Investment Fund’s permit for conducting
business activity. Because within the statutory period of 3 months since the day the de-
cision was issued i.e. until 7 January 2015, the funds management was not taken over by
another trust, on 8 January 2015 their liquidation was opened (IKNFE, 2014: 1). As a result
of impairment of assets of both investment funds their participants incurred significant
damages.
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2 The Role of the Depositary in Ensuring the Protection
of Investment Fund Participants’ Interests

The depositary is a bank that performs specialized functions within the
framework of collective investing through investment funds. Acting
in the interest of such funds participants, it keeps a register of assets and
performs other duties statutorily or contractually entrusted to it, in partic-
ular, of a control and supervision character. It holds an independent posi-
tion both in relation to the investment fund, as well as the investment fund
company, ensuring the correct performance of its duties. The depositary
should be included in the group of entities with a special status of institu-
tions of public trust. Its activity is subordinated to the public interest, which
is to ensure the security of trading and observance of the principles of fair
trading, and to the significant interest of the individuals, and thus the parti-
cipants of the investment fund, expressed in the ensuring of investments
security (Mroczkowski, 2007: 73).

As is signalled in the literature, entrusting the depositary with the custody
over the investment fund assets ensures an additional level of investment
fund participant protection. Its involvement limits the risk of loss of invest-
ment fund assets items (EAMA, 2002: 4), in particular, their misapproptiation
by persons having access to them, and also provides proper protection (i.c.
physical and legal integrity) and competent management (IOSC, 2015: 3—4).
At the same time, the empirical studies prove that depositaries in practice
provide insufficient protection against assets evaluation errors. In addition,
it is indicated that there is a possibility to increase the real level of invest-
ment fund participants protection against this type of risk. However, this
requires expanding the scope of control and supervision operations on the
basis of a deposit agreement, which in turn leads to the increase of fees for
assets safekeeping. As far as the depositaries have the potential possibility
to limit the risk of incurring damages by the investment funds participants
for the errors in such funds’ assets valuation, but the factual competences
of depositaries in that scope pursuant to deposit agreements are in prac-
tice limited. In consequence this results in low level of protection (EAMA,
2002: 4-06).
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The activity of banks — depositaries on the capital market in Poland is regu-
lated by the act of 27 May 2004 on investment funds and management
of alternative investment funds (i.e. Dziennik Ustaw of 2018, item 50,
as amended), which is harmonized with the provisions of the Directive
of the European Partliament and of the Council 2009/65/EC of 13 July
2009 on the coordination of laws, regulations and administrative provisions
relating to undertakings for collective investment in transferable securities
(UCITS V; EU Official Journal L. 302, p. 32 as amended).

In Polish legislation, excessive capital requirements were applied to the
banks performing the depositary function, referring to own funds at the
level of at least PLN 100000 000. Their high level is justified, first of all,
by the risk of depositary’s liability for damages, referred to in Art. 75 of the
ifa., towards the fund and its participants, and in consequence, the need
to ensure assets of an appropriate value, from which the claims for damages
could be satisfied. The capital requirements for depositaries fulfil the guar-
antee function towards the investment fund participants. They ensure
the possibility of effective execution of depositary’s liability for damages
incurred by the investment fund participants, resulting from the failure
ot improper performance of its statutory duties (i.f.a., Art. 75/1 in relation
to Art. 72).

The legal regulation of the collective investment was based on the prin-
ciple of separating the management function of TFI from the function
of keeping the register of its assets held by the depositary, and on the
principle of priority of the investment fund participants over the deposi-
tary’s interest, expressed explicite in Art. 10 of the i.f.a. The principle of the
investment fund participants’ interest primacy assumes that in case a conflict
of interests occurs between the fund participants and TFI or the depositary,
the priority should be given to the former through ensuring a proper protec-
tion of the assets contributed by the participants. “The boundaries of the
participants’ interest protection are drawn by the fund investment objec-
tive, chosen investment policy and the related risk reduction principles”
(Zawadzka, 2007: 112-113).
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3 Control and Supervision Duties of the Depositary

3.1 Scope and Nature of Control and Supervision Duties

The scope of the depositary statutory duties is specified in Art. 72 of the
i.f.a. On the basis of this provision, they can be classified into four categories:
e exercising custody duties over fund’s assets,
¢ control and supervision operations,
* extraordinary competences connected to withdrawal or expiration
of the permit for company’s activity or the fund liquidation,

* executing the investment fund orders.

From the point of view of the depositary’s liability for damages, of crucial
importance will be to determine the character, subject-matter and scope
of control and supervision operations indicated in Art. 72 para. 1
subparas 3-8 of the i.f.a. Control and supervision competences of the
depositary, due to their objective in the form of investment fund partici-
pant’s interest protection and trading security, have the nature of public-
law duties. Their essence is to “ensure” the compliance of identified fund
operations with the criteria indicated in Art. 72 para. 1 subparas. 3-8 and 10
of the i.f.a. (Mroczkowski, 2014: 338). The structure assumed by the legis-
lator based on the term “to ensure” means not only the order for the deposi-
tary to undertake certain control and supervision operations identified in the
content of the aforementioned provisions, but also to exercise due diligence
when performing them. Further analysis on the basis of Art. 75 para. 1
of the i.f.a. leads to the conclusion that the depositary is liable for damages
that arose as a result of its failure to fulfil its statutory duties, including those
based on the “to ensure” construct. Its liability is, therefore, so far-reaching
that it is updated in the situation when the legal or factual status indicated
in the content of Art. 72 para. 1 subparas. 3-8 of the i.f.a. is not achieved,
and at the same time, the depositary shall not evidence due diligence justi-
fied by the professional character of the operations undertaken by it.

The determination of the type of control exercised by the depositary
requires the analysis of Art. 72 para. 3 of the i.f.a. This provision has been
defectively worded and its linguistic interpretation may lead to misleading
conclusions. Since, as far as the hypothesis points to the fund operations,
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which from the point of view of the supervisor has already taken place and
are subjected by them to ex post assessment, but when it comes to the order,
there is an instruction formulated for the depositary to supervise the compli-
ance of those operations with the law and the fund’s articles of association.
However, it is impossible to make any operations that have already been
performed comply with any of the criterion which they had not met at the
time of their performance. It should be presumed that the legislator’s inten-
tion was to impose on the depositary the duty to supervise the undertaking
of actions leading to correct the “status created as a result of operations
performed by the fund by bringing it to compliance with the law”, possibly,
also undertaking steps to counteract such violations in the future (Michalski,
1999: 324). The expression “at least” in the context of the identified
control and supervision operations indicates that the depositary is ordered
to at least perform the duty of a follow-up audit, which does not exclude the
possibility of conducting a prior audit (before specified investment opera-
tions are conducted) or factual audit (during the execution of investment
decisions) in justified cases. However, a clear cut boundary of the super-
vision intervention is determined by the division of company’s functions
as a fund management body and the depositary. The latter should carry out
its duties in a manner that does not infringe the legally specified division
of competences between those two entities (Dyl, 1998: 7; Dyl, 2001: 107).
It cannot, therefore, interfere with the investment decisions made by TFI
or the company managing the assets, but it has the duty to constantly control
over such operations, inform about the detected irregularities and supervise
the actions leading to removal of their negative effects and counteracting
them in the future.

The control and supervision function of the depositary is executed through
constant (i.e. current and systematic) control of factual and legal operations
carried out by the fund. Its effective execution, since there is no statutory
authorization in the scope of entrance to premises and view of documenta-
tion and data carriers, requires the depositary to guarantee themselves such
authorizations in the agreement on carrying out the depositary’s functions.

Despite the wide subjective scope of the control exercised by the deposi-
tary, it has not been granted any statutory powers to use supervision means
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sensu stricto, which does not exclude the possibility to guarantee them within
the agreement on the performance of depositary’s duties, and also the appli-
cation of the extra-statutory, so-called “soft” means of influence on TFI
or a management company. Thus, lack of statutory competences in the
scope of execution of supervisory means, does not prejudge about the lack
of possibility for the depositary to effectively act in case irregularities in the
fund’s activity are detected. Irrespective of the above identified possibilities,
the depositary can use two means that initiate proceedings before compe-
tent authorities in the form of:

e a civil court action on behalf of the fund participants against the

company or management company (i.f.a., Art. 72a) and
* notifying the Supervision Authority of cases of the fund violating

the law or improper consideration of the fund participants’ interest
(i.fa., Art. 231).

3.2 The Agreement on Performing the Depositary Functions
as the Source of Control and Supervision Duties

In order to ensure the proper performance of depositary’s statutory duties,
the agreement with the investment fund can and should provide for the
depositary’s extra-statutory duties, in particular the control and supervision
duties, and also identify the manner of performing such duties (Art. 74,
para. 1 of the ifa.). In the current wording of the cited provisions,
it is indicated that the agreement specifies also the rules for information
exchange between the investment fund and the depositary, necessary for the
depositary to perform its duties. However, also in the previous legal state,
it was assumed in the doctrine that the parties concluding the agreement
on keeping the register of assets should strive to determine the contractual
relations, which on the one hand would allow the depositary to perform its
duties, in particular, those control and supervision ones, and on the other
hand, would not violate the division of competences between it and TFI
specified in the act (Dyl, 1998: 6; Chlopecki, 2003: 190). It is postulated
in the literature that the agreement — on the depositary’s duties — contained
not only the naturalia negotii and accidentialia negotii, but also provided for the
forms of statutory duties performance, indicated in Art. 72 para. 1 of the
i.f.a. Mroczkowski, 2014: 345).
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This means that the depositary as an entity providing professional deposit
services on the financial market, should ensure in the agreement content such
a scope of its competences and control and supervision procedures and the
correlated information duties of the investment fund so that — acting in the
interest of the investment fund participants — it could execute the objective,
for which it was employed i.e. ensure security of the deposited assets. It is the
depositary’s obligation to formulate the agreement’s content in such a way
so that during its execution it had the control and supervision competences,
procedures and instruments adequate to the scope of statutory tasks. The
depositary cannot justify itself by the lack of sufficient control and super-
vision competences or instruments for their effective performance within
the agreement with the fund. The responsibility for such faulty formulation
of the agreement is borne in full by the depositary as the financial institution
providing professional depositary services (Art. 9 para. 2 of the i.f.a.).

3.3 Duties in the Scope of Control of the Investment
Activity of the Investment Fund

Pursuant to Art. 72 para. 1 subpara. 8 of the i.f.a, the depositaries duties
under the deposit agreement include ensuring that the investment fund
income was used in compliance with legal provisions and the investment
fund’s articles of association. Analysing the statutory bases for the invest-
ment activity of the fund, it should be pointed out that the provisions of the
i.f.a. regulated in detail the principles of OIF investment policy in the scope
of allowable deposits and investment limitations.

The selection of specified financial instruments to the OFI portfolio should
take place with the application of limitations provided for in the laws and
the articles of association. As for the former, it should be indicated that
the provisions specify their closed catalogue of securities and other instru-
ments, in which OFI can invest its assets. Additionally, the OFI freedom
in the scope of conducting the investment policy is limited by the subjec-
tive and subjective-objective bans referring to the investment activity. The
objective of such regulations is to explicitly exclude from the investment
funds investment spectrum of the transactions that could result in excessive
investment risk (subjective bans), as well as, to limit the freedom to contract
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them with regard to conclusion of agreements, the subject-matter of which
are the property rights indicated in the act, with the entities specified therein
(subjective and objective bans) and which could give rise to a conflict
of interest (Borowski, 2014: 430). Such investment limitations are provided
for in Art. 107 of the i.f.a. This provision provides, among others, a rela-
tive ban on investing the fund’s assets in securities and receivables of the
company that is the body of the fund or management company, which
manages that company and conducts its affairs, the affairs of its share-
holders and the entities which are the parent undertakings or subsidiaries
to that company or the management company or their shareholders. The
importance of that ban is significant in the face of the catalogue of legal
actions contained in Art. 106 para. 1, which — despite established contrary
to the Act — were considered valid by the legislator, it should be assumed
that legal actions carried out in breach of limitations specified in Art. 107 are
invalid (the Supreme Administrative Court (NSA): II GSK 756/09/2012).

Moreover, the method of deposits selection should fulfil the statutory
criteria; their acquisition is in compliance with the investment objectives and
investment policy of the fund, and the resultant investment risk is adequately
included in the fund’s investment risk management process (i.f.a., Art. 93).

Here it is worth mentioning the above mentioned principle of division
of depositary’s and TFI functions. The duties connected to the manage-
ment of fund assets, in compliance with Art. 4 of the ifa., rest on the
entity managing the TFI fund, which performs them independently of the
depositary (Art. 10 of the i.f.a.). Whereas, in accordance with Art. 9 para. 1
in relation to Art. 72 para. 1 subpara. 8 of the i.f.a. the depositary’s duties
include exercising control over the correctness of the use of fund’s income.
Because the depositary’s control and supervision operations cannot interfere
too deeply with the fund’s investment activity, the provision that establishes
this duty should be interpreted that the liability for the investment decisions
is borne by the company, and the depositary is liable for failure to exercise
due diligence when controlling those decisions (Michalski, 1999: 327).

As part of the consideration concerning the scope of depositary’s control
duties, the meaning of the concept of “fund’s income” should be estab-
lished. There are the positive results of the depositary activity that constitute
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the difference between the revenues from the sale of securities and other
deposits and the costs of their acquisition, and also the gained interest,
dividends and other income. Thus, a question arises whether the deposi-
tary’s control competences scope is limited only to the manner of using
income, not including the fund’s assets obtained from the means coming
from the investment fund participants? With the current legal status,
the answer is unequivocally negative. This is determined by the content
of Art. 72 para. 1 subpara. 10 of the i.f.a. which expands the scope of depos-
itary’s control duties of the verification of the compliance of the investment
fund’s activities with the laws regulating the activity of the investment fund
or the provisions of the articles of association in a scope other than that
specified in subparagraphs 5-8 and taking into account the participants’
interest. However, even in the previous legal state* an expanded interpreta-
tion should have been used of Art. 72 para. 1 subpara. 5 of the i.f.a. Itis prima
facie worth indicating that there are no arguments in favour of granting
depositaries control competences exclusively with regard to fund’s income
and not with regard to assets purchased from means coming from the fund
participants. This would be in conflict with the statutory objectives of the
investment fund supervision, and in particular, with ensuring the invest-
ments security. There are also no economic arguments for subjecting the
investments income to more stringent legal protection regime than the
means intended by the investment fund participants for investments. The
main investot’s objective, finding its expression at least in the content of § 8
of the Fund’s Articles of Association, is the protection of investment value.
Soif the level of means protection is to be differentiated, the primacy should
be given to investment protection. Because, the loss of part of the invested
capital is for the investor more painful than the loss of even entire income
from the investment. The broad interpretation of Art. 72 para. 1 subpara 8
of the i.f.a. is supported also by the practical arguments. Income achieved
by the investment fund increases its assets. After several years of the
fund’s activity and multiple reinvesting, it is impossible to determine which
securities in particular were purchased from the means obtained from the
fund participants, and which of the generated income. Therefore, it results

4 Le. before adding to Art. 72, para. 1, subpara 10.
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clearly, both from the systemic, as well as functional analysis, that both cate-
gories of income should be covered by a uniform protection regime, and the
depositary’s control and supervision competences extend to the correctness
of the use of all investment fund assets in compliance with the rules speci-
fied in the provisions of law and the Articles of Association.

The control over the manner the fund’s income (assets) are used included
in the depositary’s scope of duties, should be carried out in the context
of the objectives, for which, in accordance to the provisions of the act and
the articles of association, the investment fund income (assets) can be used.
They should be used mainly for investments, thus, for acquiring new assets
items by the fund. Bearing in mind the criteria for depositary’s supervision,
it should be assumed that the depositary should control whether the fund
investments are made into deposits allowable for a given type of fund by law

and the articles of association, and also whether the investment limitations
are observed (Mroczkowski, 2014: 340-342).

In order to ensure proper performance of such duties, the depositary
should secure in the Deposit agreement the appropriate rights, procedures
and instruments and the corresponding fund’s duties. Therefore, this agree-
ment should, in particular, impose on the fund represented by TFI the fol-
lowing duties:

* maintaining and updating the list of issuers, whose securities are
covered by an investment ban specified in Art. 107 para. 2 subpara. 1
of thei.fa.,

* providing the depositary with that list and informing them about the
changes in the list of entities covered by the investment ban,

* informing the depositary about any cases of investments into securities
or receivables indicated in Art. 107 para. 2 subpara 1 of the i.f.a. with
the statement of occurrence of any prerequisites specified in para. 5
of the aforementioned provision that exclude the investment ban.

3.4 Depositary’s Duties Related to Fund’s Assets Valuation

Despite the valuation of assets is one of the fund’s tasks (Art. 8 of the
i.f.a.), executed by TFI pursuant to Art. 72 para. 1 subpara. 7) of the i.fa.,
the legislator has imposed on the depositary an obligation to ensure that
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the investment fund assets net value and the value of the unit of partici-
pation was calculated in compliance with the provisions of law and the
investment fund articles of association. In order to fulfil this obligation, the
depositary should undertake contractually to maintain the fund documen-
tation in the scope necessary for independent determination of assets net
value and net assets per unit of participation, and the fund, in turn, should
oblige itself to provide the missing information, in particular with regard
to the number of units of participation on the day of valuation. Only after
both entities have made their independent valuations of fund assets, the
obtained results should be compared. In case discrepancies are found in the
independently established assets value, the depositary is obliged to inform
the investment fund about this. Next, both interested entities should deter-
mine the causes of the situation, specity the correct fund’s assets value
and undertake actions to counteract such events in the future (Pochmara,
2003: 120). When fulfilling the duty of parallel valuation, the depositary
should apply the above mentioned accounting principles and the models
and methods applied by the fund, and in particular should:

* valuate the fund’s assets according to the reliably estimated fair value,

* take into account the assets impairment during valuation.

Pursuant to § 23 para. 2 of the r.i.f.a., the fund’s assets are valuated, and the
fund’s liabilities determined according to the reliably estimated fair value,
subject to § 25 para. 1 subpara 1 and § 26-28 of this regulation. The fair
value is understood as the value referred to in Art. 28 para. 6 of the account-
ingact (§ 2 subpara 20 of the r.i.f.a.). In compliance with the aforementioned
provision, the fair value is considered to be the amount for which a given
assets item could be exchanged, and the liability settled according to the
market transaction conditions, between the interested and the knowledge-
able, unrelated parties. The fair value of financial instruments traded on the
active market, is constituted by the market price less the costs related to the
conducting of transactions, if their amount was significant. The market
price of financial assets possessed by the entity and the financial liabilities,
which the entity intends to incur, is constituted by the current offer for pur-
chase on the market, whereas, the market price of financial assets, which the
entity intends to acquire and the incurred financial liabilities is constituted
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by the current offer for sale on the market. Value of items not quoted on the
active market (§ 25 par. 1 subpara. 1 of the r.i.fa.):

* debt securities, in particular bonds, is determined according to the
adjusted purchase price, estimated with the application of effective
interest rate, however, the effect of such deposit items valuation
is included, respectively, in the interest income or fund interest costs;

* otherdeposits’items is determined according to the fair value fulfilling
the reliability requirements specified in § 30 of the r.i.f.a.

Pursuant to Art. 28 par. 8a of the a.a., the adjusted purchase price of finan-
cial assets and financial liabilities is the purchase price (value), at which
the item of financial assets or financial liabilities was first introduced
in the accounting books, less the payments of nominal value, adequately
adjusted of the cumulative discounted amount of the difference between
the item initial value and its value at maturity, calculated with the applica-
tion of effective interest rate, and also reduced of the revaluation adjust-
ments. Such adjustments are made, in particular, in case of assets impair-
ment in the understanding of Art. 28 para. 7 of the a.a. Pursuant to the
aforementioned provision, the assets impairment takes place when there
is high likelihood that the assets item controlled by the entity will not bring
the economic benefits anticipated in significant part or in full in the future.
In case of corporate bonds, such benefits are the future interest and the
return of nominal value as a result of bonds redemption. The assets impait-
ment justifies the reevaluation adjustments that bring the assets item value
resulting from the accounting books to the net sale price, and in case there
is none — to the fair value specified in another way. Bearing in mind the
above, the depositary’s duties include ensuring that the Fund carries reevalu-
ation adjustments of the possessed assets, including bonds, in case of assets
impairment, i.e. when there is high likelihood that the assets item controlled
by the fund will not bring the economic benefits anticipated in significant
part or in full in the future.

Additionally, it should be pointed out that the aforementioned provision
§ 30 of the ri.fa. imposes on TFI, which manages the fund, that it assumed
appropriate models and methods of fund’s deposits valuation, and next,
agreed them with the fund’s depositary. Therefore, the depositary’s duties
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include the control over the compliance of deposits valuation models and
methods, referred to in § 30 para. 2 of the ri.fa.

When carrying out its duties, the depositary should use the information and
data provided by the fund, in particular those concerning the assessment
of creditworthiness of financial instruments issuers. The depositary failure
to perform its control and supervision duties identified in Art. 72 para. 1
subpara. 4 of the i.f.a. or § 30 para. 2 of the ri.fa., constitutes the prerequi-
site for its liability pursuant to Art. 75 of the i.f.a.

As has been evidenced above, the depositary as an entity providing profes-
sional deposit services, should ensure in the agreement content such a scope
of its competences and control and supervision procedures and the corre-
lated information duties of the investment fund so as to ensure security
of the deposited assets. The depositary cannot justify itself by the lack
of sufficient control and supervision competences or instruments for their
effective performance within the agreement with the fund.

3.5 Duties in the Scope of Initiating Administrative
Supervision and Judicial Review

There is no doubt that in the light of Art. 72a of the i.f.a. and Art. 231
of the i.f.a., the depositary has the duty to constantly and continuously ver-
ify whether in the course of fund management or its representation there
are no cases of non-performance or improper performance of TFI or the
management company duties to the detriment of the fund’s participants.
In case such information is obtained, the depositary, apart from the opera-
tions directed towards TTI, is obliged to initiate:
* a civil court action on behalf of the fund participants against the
association or the management company and
e administrative proceedings through notifying the Supervision
Authority of cases of the fund violating the law or improper consid-
eration of the fund participants’ interest.
Pursuant to Art. 72a of the i.f.a. the depositary is obliged to bring an action
against the company for the damages caused by non-performance
or improper performance of duties in the scope of fund management and its
representation, for the benefit of the fund participants. However, in case
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the investment fund is managed and its affairs are conducted by a manage-
ment company ot a management body from the EU - against that entity.
Itis important that the depositary brings an action exclusively on the request
of a participant or participants of the investment fund. If the depositary
finds there are no grounds for bringing an action, it is obliged to notify the
participant about this, no later than within three weeks from the day the
request is submitted by the participant.

Pursuant to the previous wording of Art. 231 of the i.f.a., the depositary
was obliged to promptly notify the Authority that the fund’s activity violates
the law or does not propetly take into account the fund participants interest.
Such information should have been submitted to the Authority in accord-
ance with a procedure specified in provisions pursuant to Art. 55 para. 1
of the act on capital market supervision.

In the light of the aforementioned provisions, undertaking the above
mentioned actions intended to secure the legal and economic interest of the
investment fund participant is not only the depositary’s right, but also
an obligation (Mroczkowski, 2014: 342).

Failure to fulfil such obligations by the depositary is directly detrimental
to the investment fund participants’ interest, limiting the possibility:

* of the investment fund participants in the scope of effective pursuing
and enforcement of claims, in case the TFI assets, and in particular its
funds, allow the covering of such claims.

e Of the KNF in the scope of effective performance of the admin-
istrative supervision and interventions with the help of supervision
instruments used in the initial phase of the violation of provisions
of law and investment fund articles of association, when the scope
of possible damages incurred by the fund participants is still limited.

4 The Bases and Scope of Depositary’s Liability
Towards Investment Fund Participants

4.1 Positive and Negative Prerequisites
of the Depositary’s Liability

The connection of the provision of Art. 75 of the i.f.a. that constitutes the
basis for the depositary’s liability for damages and Art. 71 para. 2 subpara. 1
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of the i.f.a. that specifies the capital requirements for the depositary, leads
to the conclusion that the depositary’s liability towards the investment fund
participants is of guarantee nature. Its objective is to secure the possibility
of compensating the damage to the investment fund participants assets
as a result of fund operation with the violation of provisions of the law and
investment fund articles of association, without due diligence in performing
the control and supervision duties by the depositary.

Since pursuant to Art. 75 of the ifa., the prerequisite of the deposi-
tary’s liability is the non-performance or improper performance of its
statutory duties specified in Art. 72 para. 1 and Art. 72a of the i.fa. It is,
therefore, related to the lack of activity required by the law (act of omis-
sion) or lack of due diligence justified by the professional and specialist
nature of the activity conducted by them. As is underlined in the doctrine,
the structure of duties meant “to ensure” is not tantamount to accepting
liability for the effect and requires maintaining due diligence in the imple-
mentation of the tasks. Since the prerequisite for the depositary’s liability,
both in the administrative, as well as civil law terms, is the non-performance
or improper performance of its duties (Mroczkowski, 2014: 346).

The depositary may be, therefore, released from the liability if it evidences
that despite the condition determined in Art. 72 paras. 1 and 5 of the i.fa.
was not achieved, it had undertaken every actions required by the law and
the circumstance of a particular case to secure the investment fund partici-
pants interest, and in particular:

* secured within the content of the agreement on the performance
of depositary’s duties adequate control competences and correlated
information obligations of the fund, necessary for the proper execu-
tion of control,

* in time detected irregularities in the course of control operations,

e promptly notified TFI about the existing irregularities,

e promptly fulfilled the informational obligation towards IKNF and coop-
erated with the supervisor on the control and supervision activities,

e supervised the restoration of the factual status to the status
of compliance with the provisions of law and investment fund’s arti-
cles of association,
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* in case of a damage incurred by the investment fund participants,
brought a civil action against TFI.

Failure to perform any of the above mentioned actions, especially, if this
prompted the occurrence of the damage or enlarged it, prejudges the lack
of due diligence in performing the depositary’ duties and justifies its liability
for damages towards the investment fund participants. Moreover, it should
be indicated that in accordance with the distribution of the burden of proof
specified in Art. 6 c.c., the burden of proof for circumstances justifying the
depositary’s exculpation of liability is borne by the depositary itself. Failure
by the depositary to provide evidence of due performance of its statutory
duties has negative procedural consequences for it, including recognition
of the legitimacy of the compensation claim.

It should be pointed out that pursuant to Art. 9 para. 2 of the ifa., the
depositary as a professional financial institution, is obliged when performing
its duties to act in a diligent manner, observing the highest diligence resulting
from the professional nature of the conducted activity, as well as in accord-
ance with the principles of fair trading These are the statutory criteria
that increase the level of diligence, as a criterion for assessing the deposi-
tary’s activity correctness.

4.2 Scope and Type of Depositary’s Liability

The scope of depositary’s liability was determined broadly, and at the same
time, symmetrically to the degree of public trust that the depositary was
endowed with in relation to the duties performed by it. Since, it is respon-
sible for any damages to the investment fund assets, and indirectly through
the net assets per unit of participation — to the assets of this fund partici-
pants. The depositary’s liability cannot be excluded or limited in the agree-
ment on keeping the fund’s assets register.

The depositary’s civil law liability is of dual nature. With reference to the
fund it takes on the form of a contractual liability (ex contracto) pursuant
to Art. 471 of the c.c.,, whereas, towards its participants — the delictual
liability (ex delicto) pursuant to Art. 415 of th c.c. (Michalski, 1999: 330-332;
a dissimilar opinion is expressed by Chlopecki, 1994: 30). Such nature of the
depositary’s liability is explicite indicated in Art. 34 of the UCITS IV directive,
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pursuant to which the depositary is liable, under the national law of the
member state of the investment company (investment fund), towards the
investment company and the unit holders, for any losses incurred by them
as a result of unjustified non-performance of its duties or their improper
performance.

5 Conclusion

Ratio legis of entrusting to the bank performing the function of a depositary
the duties related to safe-keeping of assets of an investment fund, keeping
a register and monitoring the cash flow within the framework of collective
investment is to ensure the safety of the assets entrusted to the investment
fund by its participants. The statutory catalogue of the depositary’s duties
specified in Art. 72 of the i.f.a. Describes the minimal scope of the control
and supervision competences which ensure the realization of the aim indi-
cated above. Nevertheless, it is crucial to include in the Deposit Agreement
the extended, relative to the model, statutory catalogue of the control means
and procedures of the depositary, as well as the related informational duties
of the investment fund. (i.f.a., Art. 74). It should be noted that the effective-
ness of the control and supervision duties of the depositary is dependent
on the correct construction of the said agreement. In addition, it is the
responsibility of the bank performing the function to ensure that the rights
to control and access the appropriate information and documents of the
investment fund are included in the agreement.

The described here analysis of the depositaries’ liability to the participants
of investment funds due to the damages resulting from the impairment
of the assets of the investment fund showed that the initial research postu-

late was true.

It is undeniable that non-performance or improper performance of the
depositary’s control and supervision duties within the scope of control
of the investment activity of the IF, valuation of its assets, as well as duties
related to initiation of the administrative supervision or judicial review are
the reasons for the depositary’s liability in the mode defined in Art. 75 of the
i.f.a. What is more, the assessment of the correctness of the performance
of the depositary’s duties should be carried out using an objective measure
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which is the highest level of the diligence and care resulting from the char-
acter of conducted activity (i.f.a., Art. 9 para. 2).

Simultaneously, it must be stated that the construction of the deposi-
tary’s duties meant to ensure an identified status, e.g. a proper valuation of the
assets is not tantamount to accepting liability for the effect and requires
maintaining due diligence in the implementation of the tasks. Consequently,
maintaining due diligence required by the law in the given circumstances
allows the depositary to be released from the liability for the damages
incurred by the investment fund participants. This means that assuming
the duties, both statutory and contractual, are correctly fulfilled, it is not
liable for effects related to the impairment of investment fund’s assets which
are negative to the investment fund participants, regardless whether it was
caused by the market factors or due to the mistakes in management of the

investment fund.

References

Act of 27 August 2004 On Investment Funds And Alternative Investment Fund
Management (i.e. Dziennik Ustaw of 2018, item 56 as amended).

Act of 23 April 1964 of the Civil Code (i.e. Dziennik Ustaw of 2017, item 459
as amended).

The Accounting Act of 29 September 1994 (i.e. Dziennik Ustaw of 2017, item 2342
as amended).

Borowski, G.: Dzial V. Rodzaje funduszu inwestycyjnych (Part V. Types of the
investments funds), in: Mroczkowski, R. (ed.): Investment Funds Act. Comments
LEX, Warszawa: Lex, 2014.

Chtlopecki, A.: Rola banku-powiernika (The role of a bank-depositary), Przeglad
Podatkowy (Tax Review), 1994, no. 5.

Chlopecki, A. et. al: Prawo rynku kapitalowego (The Capital Market Law),
Warszawa: C. H. Beck, 2003.

Dyl, M.: Fundusze inwestycyjne. Zasady funkcjonowania (The investment
funds. Principles of functioning), Warszawa: Wydawnictwo KIK Konieczny
i Kruszewski, 2001.

Dyl, M.: Status banku powiernika a pozycja depozytariusza (The status of a bank
depositary and the position of the dopository), Gloss, 1998, no. 2.

125



THE CHALLENGES OF LOCAL GOVERNMENT FINANCING — Conference Proceedings

Michalski, M. et. al: Prawo o funduszach inwestycyjnych. Komentarz (The invest-
ment funds law. The comment), Warszawa: C. H. Beck, 1999.

Mroczkowski, R.: Dzial IV. Depozytariusz (Part IV. The depositary), in: Mroczkowski,
R. (ed.): Investment Funds Act. Comments LEX, Warszawa: Lex, 2014.

Mroczkowski, R.: Rola depozytariusza w systemie nadzoru nad rynkiem ustug fun-
duszy inwestycyjnych w Polsce (The role of a depositary in the system of super-
vision over the investmen funds in Poland), Gdanskie Studia Prawnicze (Gdansk
Law Studies), 2007, Vol. 1.

Pochmara, W. et. al: Prawa uczestnika funduszu inwestycyjnego i sposéb ich reali-
zacji (The rights of an investment fund participant and the ways of their appli-
cation), Warszawa: Komisja Papieréw Wartosciowych i Gield, 2003.

Zawadzka, P: Dzial 1. Przepisy ogdlne (Part 1. The general provisions),
in: Mroczkowski, R. (ed.): Investment Funds Act. Comments LEX,
Warszawa: Lex, 2014.

European Asset Management Association (EAMA): The Role of Custody
in European Asset Management, 2002, http://www.afgasso.fr/wp-content/
uploads/2002/11/Etudes_Fichier162.pdf

International Organization of Securities Commission (IOSC): Standards for the
Custody of Collective Investment Schemes’ Assets. Final Report, The Board
of The International Organization of Securities Commission, 2015, no. 25,
https:/ /www.iosco.otg/library/pubdocs/pdf/IOSCOPD512.pdf

Komisja Nadzoru Finasnowego (KNF) [The Polish Financial Supervision
Authority]: The announcement from the 236th meeting of the Polish Financial
Supetvision Authotity of 7 October 2014, http://alebank.pl/komunikat-
z-2306-posiedzenia-komisji-nadzoru-finansowego-w-dniu-7-pazdziernika-
2014-1/?id=46916 & catid=358

Pekao TFI: Press release, 10 lat Pioneera Zréwnowazonego, 10 lat rynku funduszy
inwestycyjnych (10 years of the Sustainable Pioneer, 10 years of the investment
funds) 2002, http://pekaotfi.pl/tfi/arts.ip_20_2002

The ruling of the Supreme Administrative Court of 28 September 2010, IT GSK
756/09, ONSA WSA 2012, no. 1, item 16.

The Regulation of the Minister of Finance of 24 December 2007 on the special
principles of investment funds accounting (Dziennik Ustaw of 2007, item 1859).

126


http://www.afg.asso.fr/wp-content/uploads/2002/11/Etudes_Fichier162.pdf
http://www.afg.asso.fr/wp-content/uploads/2002/11/Etudes_Fichier162.pdf
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD512.pdf
http://alebank.pl/komunikat-z-236-posiedzenia-komisji-nadzoru-finansowego-w-dniu-7-pazdziernika-2014-r/?id=46916&catid=358
http://alebank.pl/komunikat-z-236-posiedzenia-komisji-nadzoru-finansowego-w-dniu-7-pazdziernika-2014-r/?id=46916&catid=358
http://alebank.pl/komunikat-z-236-posiedzenia-komisji-nadzoru-finansowego-w-dniu-7-pazdziernika-2014-r/?id=46916&catid=358
http://pekaotfi.pl/tfi/arts.ip_20_2002

Part 1: Local Government Finances — General Issues

The Directive of the European Patliament and of the Council 2009/65/EC
of 13 July 2009 on the coordination of laws, regulations and administrative
provisions relating to undertakings for collective investment in transferable
securities (UCITS) (EU Official Journal L. 302 of 17 November 2009, p. 32,
as amended).

List of abbreviations

i.f.a. — the Act of 27 August 2004 On Investment Funds And Alternative
Investment Fund Management (i.e. Dziennik Ustaw of 2018, item 56
as amended) in the wording applicable within the period in which the damage
covered by the Principal’s claim occurred (January 2010—March 2013).

c.c. —the Act of 23 April 1964 the Civil Code (i.e. Dziennik Ustaw of 2017,
item 459 as amended)

r.i.f.a. — the Regulation of the Minister of Finance of 24 December 2007
on the special principles of investment funds accounting (Dziennik Ustaw
of 2007, item 1859)

a.a. — the Accounting Act of 29 September 1994 (i.e. Dziennik Ustaw
of 2017, item 2342 as amended).

UCITS V directive — the Directive of the European Parliament and of the
Council 2009/65/EC of 13 July 2009 on the coordination of laws, regula-
tions and administrative provisions relating to undertakings for collective
investment in transferable securities (UCITS) (EU Official Journal L. 302
of 17 November 2009, p. 32, as amended)

IF — Investment Fund
SOIF — Specialized Open-end Investment Fund
TFI — Investment Funds Association

Deposit Agreement — agreement on performing depositary’s duties,
referred to in Art. 71 of the i.f.a.
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FINANCING OF ELECTIONS THROUGH
REGIONAL SELF-GOVERNING UNITS

Nikol Neveieralovi', Tereza Cejkovi>

Abstract

In this paper, the authors will focus on the way in which are financed elec-
tions organizes by municipal units in the Czech Republic. Given that there
are many legal provisions that are relevant to the financing of elections.
By deductive method we will analyse which expenditure the election organ-
izer is entitled to be covered from the state budget. The paper attempts
to confirm or refute the hypothesis whether there are any relevant criteria
that individual expenditures incurred in connection with the elections must
be met in order to be covered by a subsidy from state budget or not, as its

main aim.
Keywords: Financing of Elections; Administrative Bodies; State Budget.
JEL Classification: H2, H5, H6, H7.

1 Introduction

Organizing elections to any of the state institutions is a very costly matter
that requires detailed legal regulation. This topic includes a wide range
of legal regulations and institutes. Since the general interest in their smooth
course is obvious, their funding is an important component of regulation.
Although there has been no major crack in the legal regulation in the last
couple of years, the way to achieve clarity and clear division of competences
was not easy. In this paper, the authors will analyse selected case law of the
Supreme Administrative Court of the Czech Republic, which dealt with
issues of financing the elections. There will be analysed relevant legislation

1 Bc. Nikol Neveceralova (Chapter 1) is a student of Faculty of Law, Masaryk University,
Czech Republic. Author specializes in financial law, especially tax law. Contact email:
431305@mail.muni.cz; nevenikol@seznam.cz

2 Tereza Cejkova (Chapter 2) is a student of Faculty of Law, Masaryk University, Czech
Republic. Author specializes in financial law, especially tax law. Contact email: 421880@
mail. muni.cz; ter.cejkova@gmail.com
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as well as essential tasks of administrative bodies, especially what expendi-
tures and under what conditions can be covered by the state budget.

Budgetary law is one of the most important subsections of financial law.
The main aim of budgetary law is regulation of relationships between recip-
ients, who have right to apply for a financial contribution from state budget,
rules about redistribution and how to use financial resources. These funds
are used in connection with the principle of economy and purposefulness
of goods, which is needed especially to ensure the existence of the state and
its apparatus. These funds are obtained from public budgets.

The state budget is a policy document that has the task of allocating the
fiscal means obtained to meet the objectives set by the state policy. (Steiss,
Cyprian Nwagwu, 2001)

One of the expenditures with which the state’s budgetary policy must calcu-
late election expenditures. The problems arise as to the assessment of which
expenditures can be considered as State budget expenditures.

Besides analysing the legal regulation and selected case law, a comparative
method will be used to create a review of the competences of some admin-
istrative bodies, and the synthesis of the conclusions will attempt to confirm
or refute the hypothesis set out in the annotation of this contribution.

2 Financing of Parliamentary Elections

As part of elections to the Parliament of the Czech Republic, to regional
and municipal councils, individual units organizing the elections have right
to apply for a financial contribution from state budget. Such contribution
is intended to cover expenditures necessarily incurred during the elections.
These expenditures are expended to satisfy and settle obligations imposed
by relevant laws, ie the Act on Elections to the Parliament of the Czech
Republic, the Act on Elections to Municipal Councils, the Act on Elections
to Councils of the Regions. In order to be the expenditures related to the
election reasonably incurred costs, ie they shall cumulatively fulfil the condi-
tions of necessity and proportionality.

In view of the assessment of what expenditures covered by the state budget
will have to be spent on elections, we can find its regulation in the electoral
laws, ie § 84 of Act no. 247/1995 Coll.,, On Elections to the Parliament
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of the Czech Republic, in § 63 of the Constitution. C. 130/2000 Coll.,
On elections to the regional council and in § 69 of Act no. 491/2001 Coll.,
On elections to municipal council, § 66 of Act no. 62/2003 Coll., On elec-
tions to the European Parliament. Although individual provisions are char-
acterized by certain differences, they all conjoin the fact that these expendi-
tures are covered by the state budget.

The regulation of the financing of elections to the municipal council,
regions and the Parliament of the Czech Republic is covered by the Ministry
of Finance directive 124/1354/2002° (here and after “MF Directive”), which
contains an exhaustive list of expenditutes covered by the state budget.*

This directive has been issued by the Ministry of Finance as an internal
regulation, it can bind subordinated bodies in hierarchical order to ensuring
and fulfilling their tasks and obligations. (Boguszak, Capek, 1997: 74) Their
competence to issue such a regulation results from § 24 of the Act on the
Hstablishment of Ministries and Other Central Authorities of the Czech
Government. However, the Ministry of Finance, as an internal regulation,
will not be legally binding for courts. This conclusion results from the prin-
ciple of independence of the judiciary power.”

2.1 Substantially Decision of the Supreme Administrative
Court, f.1. 5 Afs 43/2013 of 29 November 2013° and General
Principles Entitled To The Subsidy From The State Budget

A municipality as a plaintiff (here and after “plaintiff”’) claimed reimburse-
ment of costs of the elections, which were not included in the exhaustive
list of the MK Directive, but the plaintiff was convinced that the costs were
spent effectively.

This decision in question was concerned with the assessment of which costs
are or are not necessaty required to organize the elections according to the
electoral laws, so which expenditures are covered by the state budget.

3 See the Ministry of Finance Directive of 12 February 2002 no. 124/1354/2002 regulat-
ing the procedure of municipalities, regions and district authorities in financing elections
to the municipal councils, regions and the Parliament of the Czech Republic.

4 See Art. 1 par. 3 above mentioned Directive of the Ministry of Finance.

5 Cf. Article 82 of the Constitution of the Czech Republic.

6 From a database of the Supreme Administrative Court. Available at: http:/ /www.sbirka.
nssoud.cz
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The expenditures claimed by the plaintiff were incurred in connection
with the elections to the Chamber of Deputies and included the costs such
as press or a cork notice boards.

The press presented information on the holding of the elections and, at the
same time, the ballot papers, was posted on cork bulletin boards. By this
means were met legal obligations to place relevant electoral information
on a publicly accessible place.

In its assessment, the Regional Court stated that the expenditures are
expended effectively, in particular with regard to citizens’ awareness, but
these are expenses not mentioned in the MF Directive and, as a result, they
are not entitled to reimbursement.

The matter was dealt by the Regional court with stating that the MF Directive
is primarily binding to regional authorities which, in the exercise of dele-
gated competence, which shall provide subsidies to municipal budgets.”
In its content, the directive specifies the procedure of municipalities, regions
and district authorities in financing elections with objectives to be economi-
cally managed by funds of the state budget. The Region is the recipient
of a subsidy from the state budget from which the costs incurred must
be paid, so the municipality, by exercising the delegated power, has the right
to claim the expenses incurred in the exercise of the election.

In decision of The Regional Court, it has concluded thatitis possible to cover
by the state budget only the expenditures mentioned in the MF Directive
and to reimburse the costs incurred by the state budget in connection with
the organization of the elections.

The Supreme Administrative Court found the conclusion of the Regional
Court to be too formalistic, because of the problem of correct assess-
ment of the matter. In order to avoid other misconceptions, it has created
(so-called) general criteria. “The expenditure is connected with fulfilment of the obli-
gation imposed by the respective electoral law on the administrative anthorities and electoral
bodies in connection with the elections. Another criterion is the necessity of such expen-
ditures and their adequacy (in terms of price), ie the criteria that monitor the economic

7 Cf. Art. 19 (2) of Actno. 218/2000 Coll., On Budgetary Rules and on Amendments to
Certain Related Acts (Budgetary Rules) with Section 30 b) of Act no. 129/2000 Coll., on
Regions.
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performance of the administrative authorities and the electoral anthorities.”® 1f these
general criteria are met, the cost is entitlement to subsidy from the state

budget.

2.2 Evaluation

This decision brought out an extension of the list of costs related to the
technical and administrative organization of the elections. Above all, the
Supreme Administrative Court set the main rules that must be met by the
expenditures associated with performance and provision of elections by the
municipal units in order to be eligible for cover from the state budget.’

The result should be prevention of situations, when a Regional Court
made too formalistic interpretation of the MF Directive. The Supreme
Administrative Court responded to this formalistic approach by creating
general principles.

It has also been clarified that it is the task of the Ministry of the Interior
to ensure the organization and fulfilment of tasks in the hierarchy of admin-
istrative bodies, a relevant internal regulation of the Ministry of Finance will
also be binding to specific municipal units, if stipulated by the law.

3 Financing of Elections to the European Parliament

This chapter will focus on the financing of elections to the European
Parliament. These are regularly organized by the municipalities, on which
is imposed number of obligations in this respect by the Law on elections
to the European Parliament."” This law also stipulates that the organization
of elections is realization of the public administration, it shall thus be paid
from the state budget in the form of a special subsidy within the meaning

8 See Decision of the Supreme Administrative Court, f.1. 5 Afs 43/2013 of 29 November
2013. Available at: http://www.sbirka.nssoud.cz

9 At the same time, it should be emphasized that, according to § 66 of the European
Parliament Elections, the funds from the state budget of territorial self-governing
units must fully cover the expenses connected with the election. On Municipalities and
Section 29 (2) 129/2000 Coll., On the Regions according to which municipalities and
regions are provided from the state budget for the performance of delegated tasks only
a contribution which does not have to cover completely the costs related to the perfor-
mance of the delegated activity compare the Finding of the Constitutional Judgment
from 5. 2. 2003, file no. PL US 34/02, no. 53/2003 Coll.).

10 Cf. Act no. 62/2003 Coll., On Elections to the European Patliament, as amended.
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of § 3 letter a) of Actno. 218/2000 Coll., on Budgetary Rules, as amended.
However, the process of raising funds itself was clarified only eight years
after the effectiveness of this Law.

3.1 Conditions of Use or Not of the
Administrative Procedure Code

The legislation did not specify when and how the municipalities, as the
organizers of the elections, asked for a subsidy to be paid to them until
2013. Its clarification was brought out by the decision of the Supreme
Administrative Court, fl. 5 Ans 7/2011 of 29 November 2012."" The
problem arose during the second European Patliament elections that took
place in the Czech Republic. In 2010, a municipality as a plaintiff (here and
after ‘the plaintiff’) filed a lawsuit against the Regional Office (here and after
‘the defendant’) for rejecting required reimbursement of the costs incurred
to the plaintiff in fulfilling its electoral duties. The plaintiff claimed that
he was entitled to the reimbursement of amount spent to meet the statu-
tory duty of the Mayor of the plaintiff to disclose important information
on the conduct of elections by usual means,'? in this case the local press. The
defendant did not accept these costs without having issued a decision under
the Administrative Procedure Code."

The Regional Court stated that, in the case of granting of subsidies to territo-
rial self-governing units, it is necessary to submit an application to the respec-
tive grant provider. In this case, the Ministry of the Interior first submitted
the application to the Ministry of Finance, and then the subsidies were
provided through Reginal Offices. The Court thus came to the conclusion
that the provider of the grant in question is the Ministry of Finance, not
the defendant. The Court also took the view that, according to Article 14 (4)
of the Law on Budgetary Provisions, the Administrative Procedure Code was
not applicable to the decision to grant a subsidy, therefore the defendant did
not fail to issue a decision because he was not entitled to decide on the matter.

11 See Decision of the Supreme Administrative Court, £.1. 5 Ans 7/2011 of 29 November
2012. Available at: http://www.sbirka.nssoud.cz

12 Cf. Section 16, Para. a) of Act no. 62/2003 Coll,, on Elections to the European
Parliament, as amended.

13 Cf. Act no. 500/2004 Coll., The Administrative Code, as amended.
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In the cassation complaint, the plaintiff put forward the proposition that
he had a public-subjective right to be provided a special subsidy, so this
is merely about the amount of the subsidy. State decision making on the
payment of such expenses thus affects the plaintiffs’ property rights, property
rights and the right to self-government.'"* According to Article 36 (2) of the
Charter of Fundamental Rights and Freedoms, the decision on these rights
cannot be excluded from judicial review. He refused the procedure under
§ 14 of the Budgetary Rules, as this provision does not correspond to the
fact that the Ministry of the Interior has requested the grant of the subsidy,
although it is not the beneficiary itself. In addition, the Ministry of Finance,
as the provider, determined amount of the subsidy only to individual
regions, not to municipalities. The Ministry of Finance transferred subsi-
dies to municipalities to the defendant (the Regional Office), who decided
to allocate subsidies to municipal budgets. The Administrative Procedure
Code is to be applied to the procedure, and a proper administrative decision
about rejecting to grant the subsidy to the plaintiff shall be issued.

3.2 The Court’s Assessment

The Supreme Administrative Court submitted that the matter of financing
the expenses of election organizers is utterly inadequately regulated by the
legislation when the only relevant provisions of the European Parliament
Election Law stipulate that such costs are paid from the state budget. It there-
fore considers that all administrative expenditure incurred in connection with
the elections should be compensated in its entirety. Although no compensa-
tion mechanism is determined by law, it is clear from the nature of the case
that, although these are not covered by the state budget directly, they are
included in its expenditure and must be provided on an intermediary basis.
This right corresponds to the obligation of the state authorities to provide
subsidies to budgets of territorial self-governing units corresponding to the
reasonably incurred costs.

The grantitself is preceded by an assessment of the legitimacy of the claimed
claim. Public-administration review was carried out by the defendant,

14 Cf. Art. 11 of the Charter of Fundamental Rights and Freedoms, Article 101 (3) and
Articles 8 and 100 (1) of the Constitution of the Czech Republic.
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on the basis of which he concluded that a part of the claimed claim is not
justified and thus did not pay that amount to the plaintiff. The defend-
ant’s conduct thus fulfils the signs of authoritative decision-making on public
subjective law, ie public-law relationship was settled.

The Supreme Court also dealt with question of the defendant’s jurisdiction
to adjudicate on the matter. While it is true that the subsidy provider is the
Ministry of Finance, it does not decide on its amount for concrete munici-
palities. The scope of the subsidy provider was in fact transferred to the
defendant and the defendant has in fact decided on the allocation and the
provided amount. He also commented on the provision of Article 14 (4)
(now 14q) of the Law on Budgetary Rules pointed by the defendant, which
in this context only applies to cases of positive decision by the Authority."
The Court sets out three criteria that must be met for the application of the
Code of Administrative Procedure, it must be:
* the procedure of the administrative body,
* in the area of public administration,
* the purpose of which is, in a particular case, to set, change or abolish
the rights and obligations of a particular person or to claim,
in a particular case, that such a person has a right or a duty.'®

In view of the above, it is clear that the case meets those conditions and the
defendant thus acted in breach of the Administrative Procedure Code by failing
to issue a proper decision to reject the plaintiffs’ request for the subsidy.

3.3 Merits of the Decision

This decision of the Supreme Administrative Court is significant in two
directions — it has clarified the mechanism of providing subsidies to munici-
palities for holding elections, and also has included this process in the area
of decision making of an authoritative administrative body according to the
Code of Administrative Procedure.

15 Cf. Excerpt from the text of the cited decision: “If a provider admits a request for a grant
or repayable financial assistance, he or she shall make a written decision,” and that is not the case”,
the general rules on administrative proceedings are excluded and its judicial review is
excluded.

16 Cf. eg the judgment of the Supreme Administrative Court of 19 August 2010, ref. 2 As
52/2010-59, no. 2133/2010 Coll. Supreme Administrative Court.
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Subsidies are understood as funds of the state budget, state financial assets
or the National Fund provided to legal or natural persons for an intended
purpose.’” It also follows from this law that the granting of subsidy must
be requested, but it is not essential whether the grant is to be provided
beforehand in the form of an advance or ex post after the final statement
of expenditure.

To the future there is no doubt that the territorial self-governing units have
the right to full reimbursement of the costs incurred in connection with the
activities of their electoral bodies and the fulfilment of their duties from
the state budget, and the provision of such compensation is decided by the
supreme administrative authority in delegated competence. In this activity,
the superior administrative authority has the rights and obligations under
the Administrative Procedure Code — in this case, to issue a proper decision
to refuse to grant a subsidy against which the applicant could effectively
defend himself.

4 Conclusion

It can be concluded that financing from state budgets is the common denom-
inator of all elections taking place in the Czech Republic. The regulation
of provision of these funds is affected by a variety of influences of social
and technological developments (lowering the cost of publishing official
information on the Internet, evaluating results and producing statistics
using computer programs, etc.), thus changing the form and amount of the
cost of organizing the elections is expectable. There is no real possibility
of compiling an exhaustive list of relevant items in the bill of costs, but the
current legislation makes it possible to identify these items relatively easily.

The authors believe that the two decisions that were analysed are essential
in the matter, when it significantly added to the existing legislation on the
financing of elections organized by municipal units by important institutes.
Although the case law is not considered as a source of law under the condi-
tions of the Czech legal order, its role as an interpreter is unquestionable,
which has been manifested in these two specific cases. The hypothesis set

17 Cf. the legal definition set out in Section 3 (1) a) of Act no. 218/2000 Coll., on Budgetary
Rules, as amended.
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out in the introduction of this contribution — the existence of solid criteria
and basic conditions for entitlement to a subsidy or compensation for the
organization of elections from the state budget for concrete expenditures —
can be confirmed with the fact that it is not the law which determines these
criteria, however, it is clear from the practice of the administrative authori-
ties and the courts that they exist and are generally considered valid, and
now are “black on white’ due to these decisions.
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LOCAL GOVERNMENT UNIT AS A BENEFICIARY
OF A DESIGNATED SUBSIDY FOR MAINTENANCE
OR RESTORATION WORK AT A BUILDING
ENTERED IN THE NATIONAL TREASURE LIST

Matgorzata Ofiarska'

Abstract

The aim of the paper is to confirm the hypothesis that a justified need
exists to provide additional financial support in the form of designated
subsidy to the local government units (LGUs) undertaking the realization
of specific tasks in the field of monument care and protection. As the
owners or holders of movable monuments, LGUs are obliged to provide
realization of the maintenance and restoration works at the monuments
entered in the National Treasure List.

The applied scientific methods (legal doctrine and empirical) have led to the
conclusion that among the potential beneficiaries of the designated subsidy
(individuals, LGUs and other organizational units), the LGUs are best
prepared, in terms of organization, functioning and finances, to realize the
works at monuments entered in the National Treasure List.

The paper presents the rules and procedures of granting the designated
subsidy to LGUs. Protection of the monuments of particular impor-
tance for national heritage is financed in the same manner. The subsidies
are granted, following verification of the submitted application, by the
competent minister of culture and national heritage protection from the
funds planned in the state budget. The grounds for granting the subsidy
is a contract concluded between the minister and a local government unit.

1 Doctor of law, Head of the Department of Local Government Law, Faculty of Law
and Administration, University of Szczecin, Poland. Author of over 250 publications,
including 10 books, 40 articles, 94 studies in joint works and other electronic publica-
tions. Specialises in local government law and administrative enforcement proceedings.
He is a member of Information and Organization Centre for the Research on the Public
Finances and Tax Law in the Countries of Central and Eastern Europe. Contact email:
malgorzata.ofiarska@usz.cdu.pl
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The designated nature of the subsidy allows for full control of the process
of its use by the beneficiary.

Keywords: Designated Subsidy; Movable Monument; The National
Treasure List; Local Government.

JEL Classification: H2, H71.

1 Introduction

As a result of the amendment of the Act of 23 July 2003 on the Protection
and Care of Monuments (hereinafter referred to as PCMA), introduced
on 25 November 2016 (Act on the Amendment of the Protection and
Care of Monuments Act and Act on Museums), a new form of monument
protection named National Treasure List (hereinafter: the List) was intro-
duced in order to increase protection of the most valuable movable monu-
ments. The system of financing the care and protection of monuments has
also been supplemented with a new designated subsidy for maintenance
and renovation works at the monuments entered in the List. So far, the
designated subsidies granted from the state budget for such works and for
construction works at monuments entered in the register of monuments
were purely of discretional nature. The bodies granting the subsidies are —
among others — the proper minister for culture national heritage protec-
tion and Voivodeship Conservators of Monuments. Such subsidy is granted
either by means of pre-financing the planned actions or refunding the
expenses borne. The designated subsidy for the maintenance and restora-
tion works at the monuments entered on the List was supposed to be oblig-
atory, i.e. the authorising party would not have the right to refuse granting
the subsidy if the application was filed correctly. The amount of the subsidy
could be equivalent to as much as 100% value of the expenditure incurred
on these works (print no. 3112), however financing the expenditure in full
has not become a common practice. These actions were complemented
on 1 January 2018 (Act of 22 June 2017) by the creation of the National
Monument Protection Fund (NMPF) which may be used for granting
financial support to monument owners, including the ones entered on the
Treasure List (print no. 1403-A).
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Protection and care of the monuments lies within the scope of duties
of a local municipal, poviat or voivodeship government. The aim of this
paper is to review and evaluate, based on the applicable law and judicial deci-
sions, the regulations on the access to designated subsidy for maintenance
and restoration works at monuments entered in the National Treasure List
by local government units (LGUs). This type of LGU’s tasks is contained
in the wider category of their own tasks, such as care and protection
of monuments. The maintenance and restoration works at the monuments
entered in the National Treasure List have been identified in the material
(the List), financial (designated subsidy and NMPF) and administrative
(the proper minister for culture and national heritage is the authorizing
officer and the donor is the minister competent for culture and protection
of national heritage) aspect.

The criteria to identify the tasks which can be financed with participation
of such designated subsidies were specified using lawmaking and empirical
method. The verified hypothesis is that the LGUs are best prepared, in terms
of organization, functioning and finances, potential beneficiaries of the desig-
nated subsidy (individuals, LGUs and other organizational units) to realize the
works at monuments entered in the National Treasure List. Shall the designated
subsidy allow to finance expenditure only partially, the LGU is able to imple-
ment the funds coming from other sources (e.g. own income or returnable
revenue in the form of loans, credits and issue of bonds).

The solutions adopted in the amended Act on the Monument Protection
and Care constitute one of the forms of pursuing the objectives regarding
institutional basis for realization of the state policy in the area of environ-
ment protection defined in the National Programme of Monument Care
and Protection (adopted by the resolutions on “The national programme
of monument care and protection”). The Programme was implemented
by the following national cultural institutions: National Heritage Institute,
National Institute of Museology and Collections Protection, National
Maritime Museum in Gdansk. In 2014-2017, the investment designated
for realization of this programme was PLN 26,668,205 — including PLN
26,037,205 from state budget, PLN 6,000 from LGU budgets and PLN
625,000 from other sources.
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2 The National Treasure List

Pursuant to Article 7 and 14a Protection and Care of Monuments Act,
an entry on the Listis one of the forms of monument protection and applies
only to movable monuments of special value to cultural heritage, included
in the statutory category (e.g. archaeological monuments older than 100
years, constituting part of archaeological collection or obtained as a result
of archacological works or accidental discoveries; elements constituting
integral part of architectural monuments, interior décor, memorials, statues,
arts and crafts older than 100 years; paintings made manually using any tech-
nique or material, older than 50 years, of value exceeding EUR 150,000 and
not belonging to their authors). The List is kept by the minister competent
for culture and protection of national heritage. The entry or removal from
the List is made pursuant to the decision of the minister, issued ex officio
or at the request of the owner of a movable monument (Dobosz, 2013;
199 et al.). The Regulation on the List of National Treasures |Rozporzadzenie
w sprawie Listy Skarbow Dziedzichva) lays down the details of the method
of maintaining the List. The List is kept in a computer system available
in the Public Information Bulletin on the website of the minister competent
for culture and protection of national heritage.

From the day of instigating the proceedings regarding the monument on the
List until the day the decision becomes final, it is forbidden to conduct
maintenance or restoration works or commence other actions which could
lead to damaging its substance or changing its appearance. This ban refers
neither to monuments entered in the register of monuments or museum
inventory, nor the ones constituting the national library collection. Pursuant
to the provisions of Article 28 PCMA, the owner or holder of a monument
entered in the List is obliged to notify the minister competent for culture and
protection of national heritage about certain events: damage, destruction,
loss, theft of a monument or any other threat to the monument (immedi-
ately after receiving information about the event); change of location where
the movable monument is stored or change of the legal status of the docu-
ment (within one month from the day such change has occurred).
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3 The Scope of Designated Subsidy for the Works
at Monuments Entered in the National Treasure List

The nature and type of designated subsidies was specified in the Public
Finances Act of 2009 (Public Finances Act, Article 127). On of the catego-
ries of designated subsidies are statutory tasks (Ofiarski, Ofiarska, 2010: 285).
The provisions of separate acts specify in detail the tasks whose realisation
may be financed or subsidized in the form of designated subsidy, as well
as the manner of granting, transferring or clearing the funds in such form.
Itis emphasized in the legal doctrine that the designated subsidy should only
be transferred from one donor and one source of funding in order to avoid
the risk of double taxation and increase the efficiency of the control of the
use of subsidies (Chojna-Duch, 2017: 81). The aforementioned standards
are applied regarding designated subsidy for maintenance and restoration
works at the monuments entered in the List.

The designated nature of this subsidy is emphasized by referring to the
following concepts specified in the provisions of the Protection and Care
of Monuments Act: “maintenance works” and “restoration works”. Pursuant
to Article 3 point 6 PCMA, maintenance works are aimed at securing and
fixing the substance of the monument, halting the process of its destruction,
as well as making a documentation of this process. According to Article 3
point 7 thereof, restoration works are the actions aimed at enhancing the
artistic and aesthetic values of the monument, including, if need be, comple-
menting or recreating its part and keeping record of these actions. The
jurisdiction emphasises the restorative and technical nature of such works
(Voivodeship Administrative Court in Bydgoszcz I SA/Bd 1174/14), aiming
at restoring the original state of the monument (Voivodeship Administrative
Court in Gliwice: IIT SA/GI 58/15).

Article 36 section 1a PCMA sets forth that it is allowed to conduct main-
tenance works, restoration works and maintenance research at the building
entered in the List on the basis of a permission granted by the minister
competent for culture and protection of national heritage. The contents
of Article 73 PCMA indicates that the discussed designated subsidy may
not cover maintenance works, which — according to Article 3 point 9 of the
said Act — are the actions aimed at recognition of the history and functions
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of the monument, establishing what materials and technologies were used
to make it, assessing the state of preservation of this monument and
preparing a diagnosis, project and programme of maintenance works and,
if necessary, restoration works. Excluding the possibility to finance mainte-
nance works from the designated subsidy should receive negative evaluation.
Conducting such research is condicio sine gua non for establishing a proper scope
and course of maintenance and restoration works. This means it is neces-
sary for the entity applying for the designated subsidy to finance the main-
tenance works from own funds. Lack of access to the source of funding for
such expenses may practically mean lack of opportunity to prepare applica-
tion for designated subsidy for the realization of works at the monument
entered in the List.

It should be noted that the regulations regarding the discussed subsidy
are not fully consistent between Article 73, Article 76 section 1 point 3
and Article 77 PCMA. Article 77 of the said Act contains a close cata-
logue of the so-called necessary expenditure for maintenance, restoration
and construction works which can be financed in the form of a subsidy.
The expenditure for the maintenance works — among others — have been
specified in this catalogue. Following the comparison of the scope of works
comprising “maintenance research” and “construction works” within the
meaning of the provisions of the Construction Law referred to in Article 3
point 8 PCMA, it may be concluded that the expenditure for maintenance
research will be linked to maintenance and restoration works conducted
at movable and immovable monuments, as well as to the construction works
characteristic only for immovable monuments. Pursuant to the provisions
of construction law (Construction Law, Article 3 point 6 and 7), “construc-
tion works” are defined as construction (execution of the structure at speci-
fied location, as well as restoration, extension, elevation of the structure),
as well as the works consisting in reconstruction, renovation or dismantling
the structure). Construction works do not include maintenance services
(wotks). (Szostak, 2010: 7). National Treasure List includes only movable
monuments and the designated subsidy for financing the maintenance and
renovation works at them may not include the necessary costs of mainte-
nance research. The indicated inconsistency regarding the regulations should
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be removed by the legislator as part of the amendment of Article 73 and 76
section 1 point 3 PCMA by adding a phrase “maintenance research”. This
provision should explicitly provide for the possibility for funding, in the
form of designated subsidy, “the maintenance or restoration works or main-
tenance research at the monument entered in the National Treasure List”.

4 The Scope of Designated Subsidy for the Works
at the Monuments Entered in the National Treasure List

Pursuant to Article 73 PCMA, the individuals, LGUs and other organiza-
tional units (the ones from outside public sector included) may apply for
designated subsidy. Local government units have been specified as potential
beneficiaries of the subsidy in the aforementioned provision, thus including
municipalities, poviats or voivodeships. The phrase “local government
unit” should be understood in a manner adopted for the territorial division
of the state as the Protection and Care for Monuments Act does not contain
the provision based on Article 4 section 2 Public Finance Act, pursuant
to which the provisions of the said Act regarding LGUs apply accordingly
to metropolitan unions ot the unions of communes and poviats. This means
such unions are not entitled to receive designated subsidies for maintenance
or restoration works at the monument entered in the List. The right to apply
for such subsidy results from the provisions of the Protection and Care for
Monuments Act and its scope is not affected by the fact that in the absence
of specific provisions therein, the provisions of Public Finance Act shall
apply to the designated subsidy.

Designated subsidy granted to LGUs is of intrasectoral nature, as it is a form
of a fund transfer within the public finance sector, i.e. from the state budget
to the budget of the relevant LGU. Should such a subsidy be granted
to an individual or organizational unit outside public sector (e.g. foundation,
association), it would be of extrasectorial nature (Ostrowska, 2014: 114).

The LGU authorised to apply for designated subsidy is the owner
or holder of the monument entered in the List. The statutory regulation,
specified in Article 74 section 2 PCMA, is granting the funds for mainte-
nance or restoration works at the building entered in the List. Thus, the
phrase “subsidy” only means partial funding of such works (Karlikowska,
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2010: 337). This conclusion is not affected by the provisions of Article
78 section 5 PCMA, pursuant to which the said subsidy is granted at the
requested amount up to 100% expenditure necessary to execute mainte-
nance and restoration works. Reimbursement of “up to 100% expenditure”
does not prejudge that in each case the party applying for subsidy shall
receive the amount constituting the equivalent of total expenditure neces-
sary to execute the works. It is only a method of assessing the maximum
amount of the subsidy. Should the intentions of the legislator have been
different, the phrase “in the amount of 100% expenditure” or “expenditure
equivalent” would have been used.

The interpretation indicating the possibility of granting a designated subsidy
in the amount lower than requested and lower than the amount of necessary
expenditure for works at the building entered in the list is also substantiated
by the provisions of Article 80 PCMA containing the guidelines for the
competent minister of culture and national heritage protection on issuing
the regulation on specific conditions and manner of granting the subsidy.
The guidelines contain legislator’s indications for it being “necessary
to specify the period which has to lapse before it is possible to grant another
designated subsidy for financing the works at the same monument”. This
means the particular stages of maintenance and restoration works at the
same movable monument entered in the List may be realized in the form
of subsequent designated subsidies.

Designated subsidies are granted from the state budget and the authorising
officer for this part is the competent minister of culture and national heritage
protection. Thus, specifying the aim of the of the granted subsidy and its
origin refers to the general definition of the subsidy formulated in the provi-
sions of Public Finance Act (Czarnecki, 2010: 144).

Designated subsidy is used for funding the so-called necessary expenditure
for the execution of maintenance or renovation works at the monument
entered in the List, calculated based on the estimate approved by the afore-
mentioned minister. The subsidy is granted in the form of pre-financing
of the planned works, as specified in the wording of Article 76 section 1
point 3 PCMA: “which are conducted in the year of submitting the appli-
cation for granting the subsidy by the applicant or the year following
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such application”. The above excludes opportunity to refund, in the form
of designated subsidy, the works executed prior to submitting the applica-
tion for designated subsidy, regardless if the payment has already been made
for the works carried out at the monument or if the applicant has intended
to pay for such works with the funds obtained from the designated subsidy.

Pursuant to delegation formulated in Article 80 PCMA, specific conditions
and form of granting the donation have been specified by an ordinance (the
ordinance on designated subsidy for maintenance or restoration works at the
building entered in the National Treasure List and maintenance, restoration
and construction works at the monument entered in the register of monu-
ments). Pursuant to statutory guidelines, at least one call for applications
for granting the subsidy should be organised each year, with comprehensive
assessment of actions for the execution of which the subsidy is to be granted,
as well as ensuring that the public funds are spent in an appropriate and
rational manner. The designated subsidy is made at the request of the LGU
being the owner or holder of the monument entered in the Listsubmitted
to the competent minister of culture and national heritage protection. The
subsequent designated subsidy for maintenance or restoration works at the
same monument entered in the List covering the works the previous subsidy
was granted for, may be granted no sooner than 10 years since the end
of the year in which the previous subsidy was granted.

By way of an ordinance, two dates were set for the call for applications for
the subsidy: until 31 March and until 31 October. In each case, the applica-
tion for subsidy should include the works which are yet to be commenced.
The application for subsidy should include, among others: name, regis-
tered office and address of the owner or holder of the monument entered
in the List; type of works to be conducted at the monument; specifying the
amount of the designated subsidy the applicant is applying for; the schedule
of works to be conducted at the monument; applicant’s representation
on having material and human resources ensuring proper servicing of works
at the monument; the estimate of the total cost of works at the building;

In specific situations, the application for the subsidy may be submitted
without meeting these dates. Such specific situation may be the necessity
to execute the works at the monument due to it being damaged as a result
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of the following: fire, explosion, earthquake, strong wind, intense precipi-
tation, landslide, flooding, construction disaster or other sudden event
of a similar character which occurred 6 months before submitting the appli-
cation. In such case, the designated subsidy may be granted even before the
lapse of 10 years since the end of the year in which the previous donation
was granted.

Once the application has been approved, a contract is concluded between
the donor and the beneficiary for granting designated subsidy for the works
at the monument entered in the List, containing specifically: indication of the
parties and time and place of concluding the contract; the scope of the works
planned and the estimated date of their execution; the amount of the granted
designated subsidy and the date and form of payment; the date of imple-
mentation of the designated subsidy no later than 31 December of the given
financial year; the form of audit of the execution of the contract for granting
the designated subsidy; the date and form of clearing the granted designated
subsidy; the day of returning the unused part of the designated subsidy
no later than 15 days from the date of completing the works specified in the
agreement; the conditions for termination of the agreement. In this case,
the obligation to use an agreement as a legal form of granting the subsidy
is a direct outcome of Article 75 PCMA, pursuant to which the minister
competent for culture and national heritage protection may grant subsidies
to individuals or units mentioned in Art. 73 of this Act, on the grounds
of the contract concluded with such individuals or entities The legal nature
of the contract for granting the designated subsidy has not been explicitly
evaluated in the doctrine (Stupienko, 2014: 429-448; Ofiarska, Ofiarski,
2013: 56-62). Its mixed nature, i.e. administrative-legal or civil-legal status,
is usually pointed out (Borodo, 2014: 119). It should be noted that under
such contract, public funds are allocated for the public task with at least one
party to the contract (donor) being a public law entity, whereas in practice
also the other party to the contract (the beneficiary) is a public law entity.
The jurisdiction emphasises that the proceedings preceding concluding the
contract for granting subsidy pursuant to Article 75 PCMA do not constitute
a stage of administrative proceedings which close with administrative deci-
sion (Supreme Administrative Court: II GSK 210/07). However, the fact
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that such proceedings concerning the selection of beneficiaries do not end
with an administrative decision does not prove that it ceases to be an act
of public administration (Supreme Administrative Court: II GSK 3439 /15).

Transfer of funds within the designated subsidy takes place on dates which
provide financing the obligations resulting from carrying out work at the
monument entered on the List. The quoted provision of the Regulation
does not prejudge whether the amount of the designated subsidy should
be transferred to the beneficiary on a one-off basis or in parts, ie.
according to the schedule of maintenance and restoration works, which are
to be implemented at the monument. The donor (minister) exercises control
over the use of funds transferred in the form of a designated subsidy. The
beneficiary is obliged to provide the body which has granted the subsidy
with: certified copies of invoices or receipts for the works carried out at the
monument entered on the List, cost estimate for the works carried out,
subcontractor’s photographic documentation of the monument. The above
documents should be handed within 30 days from the day of carrying works
at the monument specified in the contract for granting a designated subsidy.

It should be emphasized that since 2018, apart from the designated subsi-
dies discussed (granted from the part of the state budget at disposal of the
minister competent for culture and protection of national heritage), the
necessary expenditures for conservation or restoration works on the monu-
ment included on the NMPF List can be co-financed. It is a state desig-
nated fund at disposal of the minister competent for culture and protec-
tion of national heritage. The fund is created from administrative pecuniary
fines imposed for breaching the provisions of the Protection of and Care
of Monuments Fund. According to the Budget Act for 2018, the revenues
from this fund have been planned in the amount of PLN 16,820,000. A part
of the fund’s resources is also intended for co-financing conservation,
restoration or construction works at the other monuments entered into the
register (i.e. monuments not included on the List).

5 Conclusion

The aims and hypothesis formulated in the introduction have been
confirmed in the course of the analysis of the existing legislation,
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the doctrine and the jurisprudence of the courts. Distinguishing a specific
category of movable monuments in the administrative (the List) and finan-
cial (additional subsidies and the possibility of co-financing from NMPF)
aspect shall be given positive evaluation in general. From the point of view
of the LGUs as the entities responsible for the implementation of their
own tasks in the field of monument protection and care, new procedures
and new sources of financing these tasks have been introduced. This allows
LGUs to combine own funds with the funds from the state budget and the
state designated subsidy, which results in more effective protection and care

of monuments.

Taking into account many years of the LGUs’ previous experience in the
field of protection and care for monuments, it can be stated that they are
the best prepared entities to apply for funds designated for implementa-
tion of conservation and restoration works on monuments included in the
National Treasure List. In particular, the existing office facilities and organi-
zational structures (local government administration officers specialized
in the implementation of such tasks and the functioning self-governing
cultural institutions) should be decisive in this respect.

Implementation of such separate source of financing the conservation and
restoration works by the LGUs makes it possible to include them in the
process of protection of movable monuments of special value for cultural
heritage, especially given the fact that the local cultural institutions (mainly
libraries and museums) do not have sufficient financial resources to perform
such works in relation to the old prints, sculptures, statues, books, graphics,
maps, photographs or means of transport collected by these institutions.
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Abstract

The article discusses relationships between finance and financial law: It presents
evaluation of effects that are both positive and negative, desirable and unde-
sirable, created at the interface between finance and financial law. They are
a result of both independence (distinctiveness) of each of these scientific
disciplines as well as of very close relationships and dependencies. The conclu-
sions present reasons for this and possibilities of introducing changes.

Keywords: Interdisciplinary Science; Finance; Financial Law; Relationships
and Dependencies of Financial Sciences.

JEL Classification: A12, B41, K49.

1 Introduction

Contemporarily, it is possible to observe on the one hand a phenomenon
of diversification and isolation of particular sciences in the framework
of taxonomy of scientific areas, fields and disciplines accepted in Poland
as well as according to OECD scientific fields and discipline classifica-
tion, and on the other hand to observe a growing need for cooperation
to achieve some benefits in scientific co-operation. The process of deeper
and deeper science division seems an inevitable phenomenon, for alone
reason of growing knowledge progress, broader and more detailed research
which in the framework of the existing sciences makes their full presenta-
tion impossible and thereby their effective use, either. However, it is also
possible to indicate some other phenomena, unfavourable from the point
of view of science development, like containment of some sciences and
their ‘appropriation’ by a quite small group of scientists.

1 Krystyna Piotrowska-Marczak is a full professor for finance at the WSB University in
Torun, Poland. The author specializes in public finance and local government finance.
Contact e-mail: krystyna.piotrowska@gmail.com
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Undoubtedly, the basic purpose of a science is seeking the truth, pure knowl-
edge and because of this, even most detailed divisions cannot be an obstacle
in the path of the purpose accomplishment.

At the same time, it is possible to observe a phenomenon of embracing
a given area of knowledge by some sciences of various scientific disciplines
or fields.

This also concerns the knowledge area for which money is a discriminant.
Pecuniary phenomena and processes are a domain of the scientific disci-
pline such as finance which fits in the economic sciences area and in legal
sciences as well. In the second case, it covers this part of law which is called
financial law, a broadly understood term, together with its detailed division.

The purpose of this deliberation is to investigate the relationships and the
dependencies that occur between the scientific discipline of finance and
financial law. Such dependencies and relationships are indisputable and
strangely enough, if they did not exist. From practical point of view their
evaluation is important as for the effects it causes. The effects can be both
positive (you may even call them desirable effects) and negative ones (unde-
sirable ones). The purpose of this deliberation is to organise the knowledge
concerning the interface between finance and financial law in the context
of the dependencies and the relationships indicated earlier and to determine
reasons for this and finally to determine some possibilities of introducing
changes.

Because of the issue complexity, formulation of a research hypothesis would
be very difficult because it is possible to verify it. The analysis area is too
broad and, which has already been stated, is weakly recognised. Apart from
this, it is the interface of two sciences using different research methods,
conceptual systems and tools. That is why, it is more purposeful to conduct
systemization of the investigated issues, which are important for both the
sciences and which in future should be the area of more detailed research
in the interest of both finance and financial law.

Undoubtedly, the deliberation should be started from the explanation
of concepts of both the sciences and from indication of their distinctiveness.
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2 Methodological Essentials of Science Division

The starting point of the deliberation concerning creation of various
scientific disciplines is an assertion about the science unity (Semkow,
Zurawicki, 1977: 27) The consequence of this is taking for granted that
there is a universal language of the science which means that all scientific
terms are logically inter-related. While, diversification of science and crea-
tion of individual disciplines are a process whose fundamentals have been
influenced by various circumstances. On the one hand, they result from
the growing knowledge whose control is becoming very difficult for indi-
vidual researchers. On the other hand, development of a scientific thought
demands not only a description but also an investigation into its process
of implementation into practice, and in consequence it demands formula-
tion of generalities and creation of scientific theories based on this.

Making attempts to refute some assertions at a given time is linked with their
rejection in case of falsification. According to K. R. Popper, criteria of the
refutal must be established (Popper, 2002: 39). The science development
causes the way of its practice to be based on various principles (Semkow,
Zurawicki, 1977: 42). One of them is the principle that the research subject
is taken as the whole treating it as the system containing individual elements
remaining in inter-relations. Recognition of these relations constitutes
a base for some theoretical expressions describing some regularities which
reflect co-existence of phenomena and their properties. “... the science consti-
tutes the unity of knowledge and methods of obtaining it, the unity of research processes
and their psychical producers” (Semkow, Zurawicki, 1977: 51) and on “... #he
science is a collection of assertions bistorically built up and constantly developing, driving
at acquisition of intellectnal and practical power over things and phenomena basing
on explanatory principles ...” (Semkow, Zurawicki, 1977: 52).

Scientific research focuses on an analysis of phenomena. The variety of the
phenomena requires adjustment of some appropriate methods to get
to know them. It leads to drawing lines which separate scopes of the inves-
tigated phenomena in consequence to conducting science classification
(Flejterski, 2006: 104). The criteria for making such divisions are various. One
of them is a methodological criterion. Applying the criterion, an emphasis
is placed on relationship of methods. This requires, when separating any
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field of science, determination of the purpose that is to be accomplished
and selection of a proper research procedure.

To be able to make from an isolated area of the science a given discipline,
the discipline must have an established research subject and methods, must
use an established conceptual system and satisfy some social needs for
research findings.

“Beside quickly progressing diversification of scientific issues and applied methods, prolif-
eration of separate scientific disciplines is a significant quality of the modern science”
(Flejterski, 2006: 31). Despite this, knowledge constitutes the whole and
irrespectively of its division, it requires connection of its various disciplines,
which leads to a necessity of cooperation between researchers representing
various scientific areas.

However, in each case the purpose of all the scientific disciplines is recogni-
tion of phenomena and then formulation of theories indicating their repeat-
ability in the same conditions (Semkow, Zurawicki, 1977: 125).

3 The Subject of the Science about
Finance and Financial Law

Finance as a scientific discipline isolated at the end of the 19" century
(Flejterski, 20006: 51). Its research scope was getting broader as the time was
passing and especially as the research was becoming deeper and led to crea-
tion of such sub-fields as public finance, banking, insurance and corporate
finance. The bond of the mentioned sub-fields or the criterion for separa-
tion of finance as the whole was their concentration on economic relations,
based on money and connected with some processes of exchange and divi-
sion of the social product. In these conditions undoubtedly “The subject
of interest to finance as a science is mainly movement of money and its crea-
tion in the banking system, circulation between various economic entities and
their groups and ‘settlement’ in a form of savings and reserves (Fedorowicz,
1991: 8). On the one hand, the mentioned processes relate to accomplish-
ment of some targets and on the other hand, they set research areas and lead
to explanations of the contents of this part of the economic phenomena
which occur with the aid of money. “The task of finance is to adjust financial
resources that particular categories of business entities have at their disposal to their ...
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participation in material resources of the social product and the national income” (Bolland,

1979: 6). The finance target so determined has two dimensions: practical and
theoretical. The first one — practical is directed to all the entities that run
financial economy for which adjustment of streams of things (goods) and
funds is the directive. In the theoretical dimension “... #be finance as the science
investigates and explains the economic contents ... of pecuniary phenomena and processes
i.e. the relations between a flow of money streams and distribution of its resources, and
a flow and distribution of resources of goods, material and non-material services and
buman labonr” (Bolland, 1979: 10). It means a classic approach to the finan-
cial science. More generally, finance is linked with creation and movement
of money, with resources existing in real terms, with drawing on them and
making them available in future. (Ostaszewski, 2007: 16) The most impoz-
tant element pointing to the subject of the financial science is linking money
flows both on the side of its collection and on the side of its expenditure
with the purposes these processes should serve (Szczesny. 2009: 13). Such
a presentation is connected with the fundamental assertion concerning func-
tional aspects of the science and with the indication that it provides “... #he
economy and the financial policy with some knowledge about efficient use of money when
managing the national economy ...” (Bolland, 1979: 10)

Works of the science about finance should constitute a base for a given
financial policy model which encompasses many areas dealt with by various
institutions using various tools and financial methods. The most important
issue in these proceedings is that there is here “... making a choce of both the
targets to be accomplished because of the financial economy as well as ways or methods
to accomplish them. The contents of the financial policy depends on the entity which runs
the financial economy” (Fedorowicz, 1991: 10). The policy of the state, self-
government, corporation or a bank will be different. The differences come
from a variety of pecuniary phenomena they refer to. Another procedure
is required for a regulation of income and expenditure which are equiva-
lent i.e. such ones whose expenditure relates to a given performance and
the situation is different when income and expenditure are non-equivalent
which means that income and expense are not related to consideration.
Such a variety of the phenomena, which are the subject of the science
about finance requires some interdisciplinary links not only with economic
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sciences but also, as Z. Fedorowicz, (Fedorowicz, 1991: 7) has noticed,
mainly with law. Such an approach results from the essentials of methodo-
logy of sciences. Hence, “within centuries many ways of reasoning have developed
being attributed to a given scientific discipline. They have always been accompanied by their
interpermeating from one field into another” (Drwitto, 2011: 45). It was formally
expressed in 1975 when in Poland the subject of finance and financial law
was introduced into the syllabus of law studies. Most frequently, however,
relations between the finance and the financial law are indicated when refet-
ring to public finance and, in this light, it is claimed that “Most western special-
ists underline ... that nowadays problems of public finance are a conglomeration of legal,
economic and political phenomena. That is why, bringing research to economic aspects
cannot give a complete and at the same time a correct view of the reality” (Kosikowski,
Ruskowski, 2003: 128). P. M. Gaudemet i ]. Molinier were precursors of this
stance (Gaudemet, Molinier, 2000: 17). Public finance was the discipline
in which in investigations it was sought to balance economic and legal
aspects (Kosikowski, Ruskowski, 2003: 129). The problem connected with
this issue comes down to unambiguity and precision of legal provisions
constituting a framework for efficient use of financial resources. In litera-
ture (D¢bowska-Romanowska, 2005: 78), some imperfections of financial
law are indicated: excessive casuistry of provisions, their excessive detailed-
ness and great frequency of changes. Imperfections of the law have broad
consequences for possibilities of running the rational financial economy
which requires stability and a perspective for its development. In these terms
disciplining the legislative body is imperative (Debowska-Romanowska,
2005: 83). According to T. D¢bowska-Romanowska, the problem comes
down to such a situation that decisions of the parliament, as a representative
body, are expressed in passed legal statutes which reflect a political structure
of the Sejm and the Senate [chambers of Poland’s parliament|. In such a situ-
ation, it is necessary to agree with the statement that the most dangerous
issue is semblance of legal regulations and abuse of power by the repre-
sentative body (D¢bowska-Romanowska, 2005: 87, 89). The critical remarks
addressed to financial law, despite having a justification not arousing any
doubts, cannot be fully eliminated. The required generality of legal provi-
sions causes a necessity of their interpretation. There are many possibilities
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in this range. B. Brzezinski (Brzezinski, 2005: 57, 59, 65, 66) indicates that
one of them is intentionalism. It focuses on seeking a role of the legisla-
tive body which means on finding out what intentions of the legislators
were in the process of drafting a specific legal provision. Using this method,
it is possible to seck information which was used by the legislators. These
could be, for example, reports on parliamentary debates. Not going into
details of various forms of intentionalism in the law interpretation it is worth
adding that a kind of indicator to understand intentions can be, for example
amendments introduced into a bill or a statute which can indicate the legisla-
tors’ preferences referred to a part of the statute.

The signalised way of interpreting law is critically evaluated. B. Brzezinski
gives as an example of interpretation made by the US Congress. “In this case
the source of information are speeches of congressmen delivered during works on a new
statute ... or on bills of amendments to the binding statute ... In practice, no importance
is attached to it and conrts usually refuse recognition of its significance” (Brzezinski,
2005: 59). It mainly concerns difficulties in finding out motives of the legisla-
tors and that this why, this approach is not now broadly applied. In this place
another method is introduced which is called ‘new textualism’ (Brzezifiski,
2005: 65) directed to interpretation of provisions objectives and concen-
trated on the statutory contents.

A choice of a given procedure when interpreting the financial law
is of importance because it causes either rigidity or flexibility of possi-
bilities of money management, which especially concerns funds assigned
to pursue public purposes. Then, how to treat the financial law: functionally
or instrumentally? E. Chojna-Duch raises the issue that “In the theory of law
for many years there have been discussions on instrumentalization of law including discus-
sions on a manipulative character of enactment in the practice of public law, and even
on progressing destruction of prescriptivism in Poland” (Chojna-Duch, 2005: 67).
In the context, an important element in the process of creating law is such
its form that there should be no necessity to change it frequently. It results
from the fact that frequently introducing amendments leads to a chaos in the
legal system. In the case, there is no improvement in the quality of the law,
but it leads to the situation that the law has a seeming character (Chojna-
Duch, 2005: 70).
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Defects of the financial law do not eliminate its creative role. The following
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assertion expressly indicates it: “... with some simplification we assume, that
we may start talking abont public finance when the norms regulating principles of the
state’s appropriation of private income in the social interest appear and then when
$0 obtained resonrces are transferred back into hands of individuals, but nsnally different
ones” (Kosikowski, Ruskowski, 2003: 46) Undoubtedly, in case of isolating
public finance from the science about finance, the appropriate legal provi-
sions establishing public ownership and securing funds assigned to pursue

public tasks have played a creative role.

The basic problem comes down to the question whether the financial law
and finance as scientific disciplines may be considered without taking into
account their internal divisions. A. Drwilto (Drwilto, 2011: 237, 273, 310,
389, 554) treats separately: banking law, customs law, budget law, including
tax law and the law of the territorial self-government. While in the science
of finance broader sub-disciplines are applied and the following are
isolated: banking system, public finance system, insurance financial system
(Owsiak, 2015: 248-273) and corporate finance or business finance. Also,
more detailed divisions are made which are closer to the system presented
by lawyers. A question arises here if links between finance and financial law
may be treated globally without considering their internal divisions? It seems
that there are no obstacles to this approach. The raised issue of internal diver-
sification of financial law and finance aimed at drawing attention to their
broad extent and a necessity to link individual sub-disciplines of finance
with sub-disciplines of financial law, which formally regulate the financial
economy in individual areas.

At the same time, it cannot be forgotten that the financial law is a part of the
law and finance is a part of the economics which causes diversification
of the research subject based on an analysis of norms of financial law and
an economic account in the science of finance.

4 Relations between Legal and Economic Aspects of Finance

Relationships between legal and economic aspects of finance are based
on a few rudiments. They are following:

* obligatory relating an economic account to the binding law provisions;
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* synchronisation of legal provisions with the essence of the regulated
financial phenomena;

* legal provisions determine a way of running the financial economy;

* legally securing financial resources to run the financial economy;

e lack of a principle that legal provisions must precede activities
connected with collection of financial resources for a given purpose;

e a possibility of interpreting financial law provisions opens
up an opportunity for flexibility of managing the financial economy
of particular entities;

e creation of financial law provisions requires an economic analysis
of the regulated phenomena;

* a necessity to precede a development of the contents of a legal act
by an analysis of financial effects which are caused by implementa-
tion of a specific law.

e amendments to the financial law require their justification to be made
public.

Each of the mentioned points needs a comment.

Firstly, running every business activity causes engagement of financial
resources. However, to be sure of effects, an economic account must
be calculated, whose nature is in comparison of expenses and profits antici-
pated for a given venture. Such an account cannot be calculated in any
way, it must follow legal norms which e.g. determine what may be treated
as an expense.

Secondly, it is important that the legislators be aware when drafting a specific
provision what specificity of the financial phenomenon is being subject
to legal regulation.

Thirdly, the financial economy of each entity cannot be run in any way.
This is regulated by some legal provisions which are in force and influ-
ence the procedure. It concerns both the income side and the expense one
and it is diverse depending on the type of an activity and the fact whether
it is material sphere or the non-material one.

Fourthly, collection or raise of funds to run a given business must be secured
in a form of some legal provisions. For example, a school is financed from
public funds, which are transferred from the budget of the territorial
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self-government unit, (partially, the funds come from the so-called educa-
tion subsidy).

Fifthly, raise of funds e.g. in a form of capital is possible irrespectively
whether an appropriate law regulating it exists or not.

Sixthly, a general character of legal provisions makes that they do not
consider individual situations which they regulate. In such conditions, there
is a need for interpretation of provisions. This has advantages because
it makes possible to manage finance of specific entities in a diverse way. This
has also disadvantages, because it makes law avoidance or evasion possible.

Seventhly, financial law provisions must have justification resulting from
an analysis of the specificity of the financial phenomenon, which they regu-
late. In this case, both legal and economic knowledge is necessary.

Highthly, a legal act should not only consider the nature of the regulated
phenomenon but should also anticipate financial effects which will occur
after its implementation.

Ninthly, it is important in the process of introducing amendments to the
law connected with a financial activity of any entities to publish causes
or reasons, for which this is done and to announce them to citizens.

The relations linking finance and financial law mentioned above will develop
if some conditions are met while depending on:
* increase in unambiguity of financial law provisions which allows
running rational financial economy;
e getting to know the financial phenomenon before announcing the
text of the law provisions regulating it;
* finding financial effects connected with the introduced amendments
to the financial law;
* limiting partial amendments to the financial law, which influences
coherence of the financial system;
* participation of financiers in the discussion on amendments to the
financial law;

* a possibility of joint research into financial phenomena considering
their economic and legal aspects;

e creation of the joint conceptual system to use in investigations and
to formulate generalities resulting from them;
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5 Conclusion

It requires:

The above deliberation leads to a conclusion that formally isolated scientific
disciplines as: finance and financial law, related appropriately to such areas
of knowledge as economy and law cannot be separated. This is required
by their subject of interest i.e. money management. It causes a need for co-
operation between financiers and financial lawyers in the following areas:
* cooperation in a broader extent than now;
e joint investigations;
e preparation of a student text-book presenting interdisciplinary
approach to financial phenomena;
e participation of financiers in discussions on bills of amendments
to the financial law thorough analyses of economic effects of the
suggested changes.
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THE RULES FOR THE IMPLEMENTATION OF THE
BUDGET OF EUROPEAN FUNDS IN POLAND

Tomasz Sowiriski'

Abstract

The Public Finance Act of 2009 included brief but comprehensive and
practical regulations regarding the implementation of the European funds
budget in Poland.

Various institutions related to the implementation of the European funds
budget and procedures related to the implementation thereof have been
defined and described therein. These include, for example, expenditure,
payments, payment processing, payment orders, collection and settlement
of advances, rules for incurring liabilities, supervision, control, implementa-
tion of programs and projects financed with European funds, applications
for the grant or disposal thereof, etc.

It also specified the rights and obligations of individual entities imple-
menting, participating or beneficiaries using European funds. The compe-
tency system of individual central public administration authorities in the
scope of determining the rules of applying for European funds, awarding

them, implementing, accounting and supervising all these procedures was
also defined.

Keywords: Budget Systems; National Budget; Financial Law; Economic
Integration; EUL

JEL Classification: H61, F360.

1 Introduction

In Polish legislation, regulations regarding the implementation of the
European funds budget were comprehensively (though modestly) developed

1 Tomasz Sowinski, Ph.D., doctor of Financial Law, Department for Financial Law,
Faculty of Law and Administration, University of Gdansk, Poland. Author specializes
in finances of social insurance, pension security, local government finance, EU’s regional
policy, water management, email: sowinski@prawo.ug.edu.pl
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in the Public Finance Act of 2009 [hereafter — PFA]. The rules are of prac-
tical and even “technical” nature. Vatious institutions related to the imple-
mentation of the European funds budget and procedures related to the
implementation thereof have been defined and described therein. These
include, for example, expenditure, payments, payment processing, payment
orders, collection and settlement of advances, rules for incurring liabilities,
supervision, control, implementation of programs and projects financed
with European funds, applications for the grant or disposal thereof, etc.
The content of the chapter is complemented by the presentation of the
rights and responsibilities of individual implementing entities, participants
ot beneficiaties using European funds.

Unfortunately, the legislator retained a very short period of wacatio legis,
as for the scope of fairly thorough changes introduced in the public finance
system, it was necessary to pass and announce the texts of both norma-
tive acts in advance’, in order to enable proper and timely preparation
of budgets of local government units and the state budget (Gluminska-
Pawlic, 2010: 907). However, in retrospect, it may only be concluded that the
problems caused by this are already behind us.

The competency system of individual central public administration authori-
ties in the scope of determining the rules of applying for European funds,
awarding them, implementing, accounting and supervising all these proce-
dures was also defined.

2 European Funds — an Attempt of Definition

Unfortunately, the notion of “European funds” has not been applied very
precisely, which undoubtedly requires some explanation. The first associa-
tion suggests that it is about funds from the European Union. “European”
is, however, a broader concept than “EU”, which in turn suggests that
we can also deal with funds from outside the EU, and this goes beyond the
suggested conceptual scope of the “European funds” (Sowiniski, 2014: 432).

2 Actof 27 August 2009 on public finance, Dziennik Ustaw no. 157, item 1240 (as amend-
ed), and the Act of 27 August 2009, Provisions introducing the Act on Public Finance,
Dziennik Ustaw no. 157, item 1241 amending Dziennik Ustaw of 2009 no. 219, item
1706.
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What funds are therefore referred to in Chapter 6 of the UFP “Implementing
the budget of European funds”? The explanation is given in Art. 2 of the
PFA in the content of which, in point 5, we find that “whenever the law refers
to European funds — it means the funds referred to in Art. 5 para. 3 points 1, 2 and 4.”
Pursuant to Art. 2 of the PFA, it does not explain but it refers to the content
of the part of Art. 5, specifically to the paragraph 3, points 1,2 and 4, the

23

content of which includes the definition of “European Funds™, which are:

* resources from the Structural Funds, the Cohesion Fund [CF] and
the European Fisheries Fund [EFF]*,

* non-recoverable funds from the assistance provided by Member States
of the European Free Trade Agreement (EFTA)>, The Norwegian
Financial Mechanism 2009-2014, the Financial Mechanism of the
European Economic Area 2009-2014, Swiss-Polish Cooperation
ProgramS;

* subpara. 3 is omitted in Art. 2,

* funds for the implementation of the Common Agricultural Policy
[CAP]: a) the European Agricultural Guidance and Guarantee Fund
“Guarantee Section”, (b) the European Agticultural Guarantee Fund
[EAGF] for expenditure’, (c) the European Agricultural Fund for
Rural Development [EAFRD];

3 Art. 5 para. 3 of the PFA determines the content of the paragraph by enumerative defi-
nition of para. 1 subpara. 2 of this article, which in turn defines the content of the con-
cept of public funds, indicating that public funds also include funds from the European
Union budget and non-recoverable funds from the European Free Trade Agreement
(EFTA) Member States.

4 With the exception of the funds referred to in subpara. 5 points a and b of the quoted
Article in the PFA.

5 With the exception of the funds referred to in subpara. 5 points c and d.

6 The rules for the implementation of the so-called Swiss funds are regulated in the
Framework Agreement concluded by the Government of the Republic of Poland and
the Swiss Federal Council: implementation of the Swiss-Polish Cooperation Program to
reduce socio-economic disparities within the enlarged European Union. The agreement
was concluded in Brno on 20 December 2007, M.P. of 2008 no. 75, item 672.

7 Referred to in:

* Art. 3 para. 1 of the Council Regulation (EC) no. 1290/2005 of 21 June 2005 on
the financing of the Common Agricultural Policy (Official Journal of the EU L 209
of 11. 8. 2005, p. 1),

* Art. 3 para. 2 of the Council Regulation (EC) no. 1290/2005 of 21 June 2005 on the
financing of the Common Agricultural Policy.
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Notwithstanding the above-mentioned quite a long list, the Council
of Ministers may determine, by way of a Regulation, other public funds,
and the date by which these funds should be expended, taking into account
their origin, destination and their beneficiaries.

3 The Rules for Making Expenses
from the Budget of European Funds

The rules for making expenditures from the European funds budget are
set out in Art. 184 of the PFA. The legislator divided these funds into two
groups, recommending separate procedures for spending each of them.

In the case of funds related to the implementation of programs and projects
financed from funds from the Huropean Union budget, non-recoverable
funds from the aid granted by the European Free Trade Agreement (EFTA)
Member States, as well as other funds from non-refundable foreign sources,
observation of compliance with the procedures specified in the content
of international agreements or “other” procedures applicable to their use
is indicated. These can be understood both as EU law and national law®. The
latter are mainly used when spending funds for the implementation of the
Norwegian Financial Mechanism and the Financial Mechanism of the
European Economic Area, as well as funds allocated for the implementation
of programs financed from these funds, and in particular the accounting
principles set out for subsidies from the state budget are applied respectively.
At the same time, these rules apply to both — the above mentioned funds
and the contribution of national resources to programs financed with the
participation of European funds, which in turn, pursuant to Art. 127 para. 2
of the uopf are also subsidies.

Expenditures made during the implementation of the European funds
budget are treated as payments and the expenditure classification rules apply
to them.

8 These include, above all: Council Regulation (EC) no. 1466/97 of 7 July 1997 on the
strengthening of budgetary positions supervision and supervision and coordination
of economic policies (Official Journal of the EC L 209 of 02.08.1997, p. 1; Official
Journal of the EU Polish special edition, ch. 10, vol. 1, p. 84, as amended) and in the case
of national law the acts: on public finance, on liability for violation of public finance
discipline, the law on public procurement and on the principles of conducting develop-
ment policy.
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The content of the standard contained in Art. 186 of the PFA, specifies
the purposes for which funds are allocated: from the general budget of the
European Union, from EFTA Member States and other non-returnable
foreign funds. It should be noted that this regulation does not apply only
to European funds, but is broader in nature. It presents the expenditure

targets of virtually all non-returnable foreign funds (Salachna, Tyniewicki,
2010: 573).

Directions of expenditure allocation for the implementation of programs
and projects financed with the participation of funds from the budget of the
European Union and non-recoverable funds from assistance provided
by EFTA Member States and other funds from non-refundable foreign
sources, the legislator defines through an enumerative calculation of tasks
and objectives in Art. 186 of the PFA.

4 Handling of Payments within the Framework of Programs
Financed with the Participation of European Funds

Pursuant to Art. 187 of the PFA, the Minister of Finance is indicated as the
entity responsible for handling payments under programs financed with the
participation of European funds, who, when handling payments, transfers
funds from the European funds budget to Bank Gospodarstwa Krajowego
[hereinafter — BGK]’.

BGK is the payer of European funds for programs financed with their par-
ticipation. Payments to beneficiaries are made on the basis of a total of two
documents:
* payment orders issued by an institution with which the beneficiary
concluded a contract for co-financing the project,
* written consent of the administrator of the budgetary part to make
payments.
The consent for making payments may also be issued by the institution with
which the beneficiary concluded a contract for co-financing the project,
if it has a written authorization from the administrator of the budgetary
part to which it has a statutory entitlement for such an institution.

9 Seealso Art. 192.

168



Part 1: Local Government Finances — General Issues

This also applies to the voivodship board in a situation where it is the entity

issuing the payment order. This is a special case when the authority managing,

intermediary or implementing the project is the voivodship management

or an institution authorized by it. In this case, the payment order is issued

by the voivodship board.

Payments may be made to the account of the beneficiary, an entity author-

ized by the beneficiary or contractor.

The procedure described above also applies to the decision. The content

of the provision contained in paragraph 1" applies mutatis mutandis to the

decisions referred to in:

Art. 5 subpara. 9 of the Act on the principles of conducting deve-
lopment policy regarding co-financing of the project, undertaking,
implemented as part of the operational program, for the benefit
of the beneficiary or the institution managing, intermediary or imple-
menting the project on its behalf, on the basis of an agreement
concluded with it;

Art. 9 subpara. 4 point a of the Act of 3 April 2009 on supporting
the sustainable development of the fisheries sector with the participa-
tion of the European Fisheries Fund, under an operational program
in which aid was granted on the basis of this decision — in the case
of funds referred to in Art. 3 subpara. 1 points a and b and point
e concerning the first priority axis — the funds for the adaptation
of the fishing fleet — including funds for: (a) public aid for perma-
nent cessation of fishing activities, under which operations may
be carried out to the extent specified in Art. 23 sec. 1 of Regulation
no. 1198/2006", (b) public aid for temporary cessation of fishing
activities, under which operations may be carried out in the scope
specified in Art. 24 sec. 1 of Regulation no. 1198/2006%, (c) socio-
economic compensation for the purpose of managing the national
fishing fleet, under which operations may be carried out in the scope
specified in Art. 27 paras. 1 and 2 of Regulation no. 1198/2006".

10 Art. 188 of the PFA.
11 Council Regulation (EC) no. 1198/2006 of 27 July 2006 on the European Fisheries

Fund.
12 TIbid.
13 Ibid.
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Aid granted on the basis of a decision — in the case of funds concerning
the first priority axis — funds for the adaptation of the fishing fleet, cov-
ers the scope defined in Art. 27 sec. 1 points d and e and in paragraph 2
of Regulation no. 1198/2006, concerning socio-economic compensa-
tion for the management of the Community fishing fleet. As part of this
compensation:

* the EFF may contribute to the financing of socio-economic measures
proposed by Member States to fishermen affected by changes in fish-
eries, which include:

o early departure from the fishing sector, including eatly retirement;

= non-renewable compensation to fishermen who have worked
as fishermen on board of a vessel for at least twelve months,
provided that the fishing vessel on which they were employed has
been subject to permanent cessation of fishing activities within
the meaning of Art. 23. This compensation is subject to a propor-
tionate refund if the beneficiaries return to work as fishermen
inless than one year from payment of the compensation. 1.223/14
EN Official Journal of the European Union 15. 8. 2006 2) The
EFF may contribute to the financing of individual premiums for
fishermen under 40 years old who prove that they have worked
as fishermen for at least five years or have adequate training and
who acquire for the first time partial or full ownership of a fishing
vessel with marine fishing equipment and a total length of less
than 24 m, the age of which is between 5 and 30 years.

5 Procedures for the Payment of European Funds

The Minister of Finance, in view of the efficiency of payment execution and
ensuring effective control over the funds transferred to BGK, has specified
in detail in a regulation the payment procedures. According to the statutory
delegation, he did this together with the ministers competent for regional
and fisheries development'*.

If the payment application is positively verified by the institution with which

the beneficiary has concluded the project financing agreement, and in special

14 Regulation of the Minister of Finance of 17 December 2009 regarding payments under
programs financed with the participation of European funds and provision of informa-
tion on payments, Dziennik Ustaw no. 220, item 1726.
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cases described earlier by the voivodship board, the payment order may refer
to the amount of eligible expenses.

Qualified expenditures are those that meet the criteria set outin the Act on the
principles of development policy, and in the case of a program financed with
EFF funds — pursuant to the Act of 3 April 2009 on supporting sustainable
development of the fisheries sector with the participation of the EFE.

The institution with which the beneficiary has concluded a agreement for
co-financing the project, and in special cases, previously described by the
voivodship board, may issue an order for advance payment for the benefi-
ciary before the beneficiary submits the application for payment. This may
be the case if such a procedure was provided for in the grant agreement
or in the decision awarding the funding,

Failure to submit a payment application for a specified amount or within
a specified period results in the accrual of interest, from funds remaining
to be settled, transferred as an advance payment. Interest is calculated from
the date of transfer of funds to the date of submission of the payment
application, as for tax arrears, respectively.

There are three forms of payment: advance, advance-reimbursement and
reimbursement (Borodo, 2014: 295).

Conditions and procedure for granting and accounting for advances, as well
as deadlines for submitting payment applications and their scope, taking into
account the types of beneficiaries and the method of implementing the activ-
ities under the program financed with the participation of European funds
were defined in the Ordinance of the Minister of Regional Development
of 18 December 2009, on the conditions and procedure for granting and
accounting for advances and the scope and dates of applications for payment
under programs financed with the participation of European funds, Laws
no. 233, item 1786.

The legislator obliged Public Finance Sector Entities [hereinafter — PFSE],
which are beneficiaries of a project financed from European funds, in the
content of Art. 190 of the PFA, so that each expenditure eligible by the
PFSE was included in the application for payment and forwarded to the
competent institution within 3 months from the day it is incurred.
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On the other hand, the institution with which the beneficiary concluded the
contract for co-financing the project, transfers to the holder of the budg-
etary part or to the voivodship board, by the 5th day of each month, collec-
tive schedules of expenses resulting from signed contracts®. These rules are
applicable respectively in the case of programs financed with the participa-
tion of Buropean funds, including the EDF, whereby financing takes place
by means of issued decisions.

It should be noted that there is a considerable detail in the implementation
of the European funds budget. Expenditures made as part of payments
are classified by division into sections, units, chapters and paragraphs
of expenditure classification (Ofiarski, 2010: 227).

The regulations in question fulfil the information function of public finances,
aiming at proper planning of expenditure schedule in the scope of internal
(domestic) co-financing, in the form of targeted subsidies, programs (tasks)
implemented by (for) the beneficiary, from the administrator of the budg-
etary part or the voivodship board (Sowinski, 2014: 438).

6 Cooperation between Ministers in Procedures Concerning
the Disposal of Funds from the European Funds Budget

Mutual relations between ministers most often appearing in procedures
concerning the disposal of funds from the European fund budget was deter-
mined by the legislator in Art. 192 of the PFA, in order to improve coopera-
tion and the way of informing about important issues regarding payment
forecasts under programs financed with the participation of European
funds. This also includes the procedures for relations with BGK, the
ministers, funds holders and other entities appearing in the procedures
concerning programs financed with the participation of European funds,
as well as the competences and tasks of BGK in this respect. Ministers
competent for: regional development, as well as fisheries (in relation to the
program financed from the EDF resources), as well as for rural development

15 These are the agreements mentioned in Art. 191 para. 1 of the Agreement, referred
to in Art. 5 subpara. 9 of the act on the principles of conducting development policy
or in Art. 9 subpara. 4 points of the Act of 3 April 2009 on supporting the sustainable
development of the fisheries sector with the participation of the European Fisheries
Fund.
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and for agricultural markets (in relation to funds for the implementation
of the Common Agricultural Policy: European Agricultural Guidance
and Guarantee Fund “Guarantee Section”, EAGF for expenditure related
to the financing of the common agricultural policy'®, EAFRD), are required
to submit by the 15th day of the month preceding a given quarter to the
Minister of Finance the quarterly forecasts of payments under programs
financed with the participation of European funds.

On the other hand, the Minister of Finance informs the ministers compe-
tent for the matters of regional development and fisheries about the amount
of funds disbursed by BGK to beneficiaries under the programs financed
with European funds, by the 15th day of the month following the month
in which the payment was made. This does not apply to ministers competent
for rural development and for agricultural market affairs.

The Minister of Finance transfers funds for payments to beneficiaries in the
accounts at BGK, and in the case of Common Agtricultural Policy — to paying
agencies (Agricultural Development Agency and Agency for Development
and Modernization of Agriculture), whereby the total amount of these
funds cannot be higher than the total limit of the expenditure for programs
financed with the participation of European funds, specified in the budget
of European funds.

7 Settlements of Programs with the Participation
of European Funds

Thelegislator has determined'” thatin the settlement procedures of programs
with the participation of European funds, the payer who is obliged to make
payments to the beneficiaries of programs financed with the participation
of European funds is BGK. Only the funds for financing the Common
Agricultural Policy, ate transferred by the Minister of Finance directly to the
above-mentioned payment agencies. The Agricultural Development Agency
and the Agency for Development and Modernization of Agriculture are

16 Referred to in Art. 3 para. 1 of Council Regulation (EC) no. 1290/2005 of 21 June
2005 on the financing of the Common Agricultural Policy (Official Journal of the EU
L 209 of 11.08.2005, page 1), and in Art. 3 para. 2 of the Council Regulation (EC)
no. 1290/2005 of 21 June 2005 on the financing of the common agticultural policy.

17 Art. 192, paras. 2, 3 and 4 of the PFA.
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payers in the CAP programs and they are obliged to make payments to the
beneficiaries of programs financed with the participation of European
funds in the Common Agricultural Policy.

BGK can handle payments for co-financing the implementation of programs
and projects financed with the participation of European funds, under
an agreement with the competent administrator of the budgetary part,
which may also order BGK to make these payments by transferring funds
to an account maintained by BGK. Thus, BGK can be a payer of both the
part from the budget of European funds and the ‘national contribution’
to the program, and therefore provide full service to the beneficiaries. This
also applies to regional operational programs, respectively.

It is significant that BGK receives both funds from the European funds
budget, as well as from the ‘national contribution’ in the form of a targeted
subsidy and in this form — a targeted subsidy, it transfers these funds to the
beneficiaries.

8 Principles of Incurring Liabilities and Transferring
Funds by Entities Implementing the Program
Financed with the Participation of European Funds

The legislator has defined the rules on which entities implementing
a program financed with the participation of European funds may incur
liabilities. It can even be said that the content of the provisions contained
in Art. 193 of the PFA, constitutes a kind of authorization, and even it could
be considered as a legal basis for incurring these obligations.

Entities authorized to incur liabilities are the ‘entities implementing the
program financed with the participation of European funds’, which can
include both beneficiaries, entities authorized by them, as executing, as inter-
mediary or implementing entities. However, also managing authorities can
be included therein, pursuant to the content of paragraph 4. The latter may
also submit applications for incurring liabilities even exceeding the total
amount of program expenditure. Consent on the application is granted
by the minister competent for regional development, in agreement with the
Minister of Finance, and if the consent is given, he is obliged to inform the
Council of Ministers thereof.
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Liabilities may not exceed the sum of expenditure limits resulting from
the co-financing decisions or from contracts with beneficiaries, programs
financed with European funds, up to the total amount of expenditure speci-
fied for the entire program, taking into account multiannual commitments
and expenditure limits, in subsequent years of implementation of financed
programs with the participation of European funds.

In the event of a threat of implementation of the budget revenue plan for
the execution of programs financed from Huropean funds, specified in the
budget act, at the request of the Minister of Finance with the opinion of the
minister competent for regional development, the Council of Ministers may
decide to suspend the obligations under the program.

In Art. 194 of the PFA, the legislator has defined the rules for transferring
funds between parts and sections of the state budget within the expenditure
allocated to the implementation of programs financed with the participa-
tion of European funds. It should be remembered that the general rules for
making transfers of expenses between chapters and paragraphs of classifi-
cation of expenditures within a given part and section of the state budget
are set out in Art. 171 of the PFA and, in part, the content of the discussed
article is consistent with them when the transfers are made within the frame-
works of the part and division of the budget classification. However, at the
request of the minister competent for regional development, opinioned
by the competent administrator of the budget section, who may also submit
such an application to this minister, the Minister of Finance may transfer
between the parts and sections of the state budget the expenditure for the
implementation of financed programs with the participation of European
funds. However, this does not change the purpose for which the funds trans-
ferred are intended, as pursuant to Art. 204 of the PFA they are intended
‘solely for purposes defined in an international agreement, separate regula-
tions or the granting entity’s declarations.’

In the event of disagreement between the minister responsible for regional
development and the competent administrator of the budget section, the
minister informs the Council of Ministers immediately of the reasons for
submitting the application which received a negative opinion of the admin-
istrator of the budgetary part. It may repeal the decision of the Minister
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of Finance to transfer funds within 30 days from the date of notification
of the decision.

The transfer of funds is definitely easier between programs financed with
European funds as parts and departments, because it is performed by the
competent disposer of the budget part of the classification of expendi-
ture, with the consent of the minister responsible for regional development
(Sowitiski, 2014: 442).

However, the described procedures do not apply to the EDF and funds for
the implementation of the CAP of the European Agricultural Guidance and
Guarantee Fund “Guarantee Section” and FRGR for expenditure referred
to in Art. 3 paras. 1 and 2 of Council Regulation (EC) no. 1290/2005
of 21 June 2005 on the financing of the common agricultural policy™ and
EAFRD.

They are applied respectively and so the competent disposer of the budg-
etary part may make transfers within the part and the classification of expen-
ditures with the participation of the above funds individually, while the
transfer of these funds between parts of the transfer is made by the Minister
of Finance at the request of the minister responsible for rural development
or the minister responsible for agricultural market affairs.

Delegation for the exercise of supervision and control over the implementa-
tion of programs financed with the participation of European funds is held
by the minister competent for regional development, while in the case
of EDE, the resources and funds for the implementation of the CAP of the
European Agricultural Guidance and Guarantee Fund and the EAGF for
expenditure referred to in Art. 3 paras. 1 and 2 of Council Regulation (EC)
no. 1290/2005 of 21 June 2005 on the financing of the common agricultural
policy” and EAFRD, supervision and control are exercised by the minister
responsible for rural development, the minister competent for agricultural
markets and the minister responsible for fisheries.

18 Official Journal of the EU L 209 of 11.08.2005.
19 Ibid.
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9 Conclusion

It was a good thing that the Public Finance Act of 2009 included comprehen-
sively developed provisions regarding the implementation of the European
funds budget. It is good that these regulations are practical, or even ‘tech-
nical’, and are concise, not providing a breeding ground for conflicts and
interpretation problems.

Defining and describing institutions related to the implementation of the
European funds budget make this issue clear and allow avoiding many
unnecessary conflicts of competence, which undoubtedly serve the proce-
dures indicated by the legislator, related to their implementation.

As one can see, even after the jurisprudence of recent years, this cannot
be avoided, but one can at least try to minimize it and at least in part, it was
accomplished.
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ysis is carried out with the aim of considering and offering alternative instru-
ments that may allow the formation of extra local budgets. The authors
suggest that non-recurrent payments (citizens’ self-assessment funds)
should be considered as an alternative instrument allowing one to form
extra special-purpose revenues for local budgets of the lowest level of the
budgetary system. The authors analyse the legal nature of these payments,
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1 Introduction

The goal of the given article is to make an attempt at offering some addi-
tional instrument for the development of local budgets’ own revenues.
According to the authors, the extension of local budgets’ own sources
of revenues will allow them to realize the principle of budget balance
and autonomy. The authors suggest that citizens’ non-recurrent payments
(self-assessment funds) should be considered as an alternative instrument
allowing one to form extra special-purpose revenues for local budgets
of the lowest level of the budgetary system. Using the example of the
Russian Federation the authors analyse the legal nature of the given
payments and the mechanism of their legal regulation. The authors point
out the existing issues with the legal qualification of this kind of payments
(a tax, a levy or a civil payment). Based on their own analysis and taking
into account other authors’ opinion (Karaseva, 2004: 50), the authors
of the article make a conclusion that citizens’ self-assessment funds (non-
recurrent payments) can be qualified as local (special-purpose) taxes. Of all
the factors that limit the attraction of citizens’ self-assessment funds
to local budgets the authors speak of financial and legal ones. A conclu-
sion is made that citizens’ non-recurrent payments (self-assessment funds)
are an extra source of local budgets’ revenues. However the amount
of self-assessment funds can’t (and shouldn’t) become the predominant
source of local budgets’ revenues. The main application of the residents’
self-assessment funds is financing a particular issue of local value, dealing
with which is of urgent and significant character for the residents and
has a considerable impact on the population’s living conditions. The key
advantage of self-assessment — provided it is the residents’ initiative —
is their involvement in the solution of the most urgent local problems and
practical participation in self-government, i.e. it is a means of increasing

the activity of the population of a particular territory.
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2 Citizens’ Self-Assessment (Non-Recurrent Payments)
as an Extra Source of Local Budgets’ Own Funds

The fundamental legal act regulating social relations in the sphere of self-
government in the Russian Federation is the Federal Act of 6 October 2003
no. 131-FZ “Concerning the general principles of local self-government
organization in the Russian Federation” (hereinafter referred to as Act
no. 131-FZ) (Federal Act no. 131-FZ of 6 October 2003).

In accordance with article 10 of Act no. 131—FZ local self-government
in the whole territory of the Russian Federation is carried out at the
following territorial levels: residential locations, rural settlements, munic-

ipal districts, city districts and intra-city territories of federal cities.

According to the information from the Ministry of Justice of Russia on the
territorial organization of local government as of 1 May 2017 there are
22,136 municipalities in the Russian Federation, including: 1,765 municipal
areas; 1,555 city settlements; 17,944 rural settlements; 583 city districts;
3 city districts with intra-city division (Makhachkala, Samara, Chelyabinsk);
19 intra-city territories in city districts; 267 intra-city municipalities inside
the federal cities (Moscow, Saint Petersburg, Sebastopol).’

The vast majority of residential locations and rural settlements, the number
of which obviously predominates in the territorial structure of local self-

government, has insignificant tax potential.

This is confirmed by the data from the Ministry of Finance of Russia,*
according to which in 2016 the distribution of tax revenues across the kinds
of municipal units is characterized by the following parameters: city districts
accumulate 55.9% (589.4 billion RUR) of tax revenues; municipal areas
account for 28.8% (303.1 billion RUR); residential areas accumulate 6.9%

3 The information and analytical materials on the development of the system of local
self-government in the Russian Federation in 2016 — eatly 2017 are provided by the
Ministry of Justice of Russia.

4 The information on monitoring local budgets implementation and intra-budgetary rela-
tions in the constituents of the Russian Federation at the regional and municipal levels
in 2016 is provided by the Ministry of Finance of the Russian Federation. At the mo-
ment the given article was prepared the data for 2017 had not yet been published.
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(73.3 billion RUR); the budgets of rural settlements accumulate 6.8% (71.7
billion RUR), and intra-city municipal units make 1.5% (16.1 billion RUR).

Besides, non-tax revenues are distributed across municipal units unevenly, too. The
main volume of non-tax revenues (62.8%) was received by the budgets
of city areas; the share of non-tax revenue in municipal districts makes

28.4%; city settlements make 6.2%; and rural settlements make 2.6%.

Compared to 2015, in 2016 local budget revenues from local taxes
decreased by 2.2%, and so did their share in local budgets tax revenues,
which decreased from 19.0% to 17.6%.

At the same time there is another interesting parameter, which character-
izes the direct dependence of local budgets’ revenues on the federal level.
According to the data provided by the Ministry of Finance of Russia,
in 2016 the total volume of tax revenues — the targets for which are set
at the federal level — is estimated at 88.9% of the total amount of local

budgets’ tax revenues.

The given data confirm the fact that nowadays for the majority of local
budgets of lower level of the Russian budgetary system, particularly the
budgets of settlements, it is very difficult to form their own, independent
sources of revenues necessary to deal with local tasks, to provide autonomy

and balance of local budgets.

The fact that municipal budgets do not have any significant soutces
of revenue of their own, which could guarantee financing the solution
of particular local problems, makes them look for other mechanisms

allowing them to mobilize the given funds.

In particular one of such instruments is the possibility to accumulate
a specific source of funds in the local units budgets that is characteristic

only of local budgets, i.e. citizens’ self-assessment funds (non-recurrent payments).

Self-assessment is a form of citizens’ voluntary monetary participation
in the events of local value related to socio-cultural development and

improvement.
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The possibility to introduce self-assessment payments for citizens
is enshrined in article 41 of the Budgetary Code of Russia of 31. 7. 1998
no. 145-FZ (Federal Act no. 145-FZ of 31 July 1998), in point 1 part 1
article 55 and article 56 of Federal Act no. 131-FZ.

According to article 56 of Act no. 131-FZ by self-assessment funds one
means non-recurrent payments made in order to deal with particular
issues of local value. It emphasizes the special-purpose character of the
given payments, which implies their reflection in local budgets as sepa-
rate from other revenue and expenditure items. Self-assessment funds can
be introduced and used to deal with the issues related to municipal units’
landscaping and greening, collection and removal of rubbish and waste,
improvement of places of public entertainment and recreation; protection
and preservation of cultural heritage of local value; power, gas, water and
heat supply; fuel supply; roads and bridges construction and maintenance
and other issues of local value stipulated in articles 14—16 Act no. 131-FZ.

The amount of the given payments is established in absolute value equal
for all the residents of the municipal unit. Preferences in the form of lower
amount of the payment may be stipulated. Such welfare beneficiaries may
include elderly citizens, disabled, veterans of war and labour, low-income
citizens. Their number may not exceed 30% of the total amount of resi-

dents of a municipal unit.

The decision to introduce and use the given payments should be made
at a local referendum (citizens’ meeting). All of the residents living in the
territory of a particular municipal unit and having the electoral right can
take part in the local referendum based on the direct, equal and universal
declaration of will by secret ballot. Citizens’ meeting for dealing with local
issues is held in the settlements where the number of residents with the
electoral right is no more than 100. The goal, the terms of payments and
usage of the citizens’ self-assessment funds, as well as the control over
their payment and usage and the responsibility for their untimely receipt
by the local budgets and non-payment should be determined at the local

referendum (citizens’ meeting).
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Table 1: Let us consider the dynamics of self-assessment funds revenues to the

local budgets®
Constituent of the Amount of self-assessment funds,
Russian Federation million RUR (percentage share)
2014 2015 2016
Overall in the Russian 100%
Federation
1. In absolute terms 114.3 million ~ 156.2 million =~ 213.6 million
RUR RUR RUR
2. Percentage share 100%
Republic of Tatarstan 70.3% 78.3% 85.9%
Kirov region 5.9% 7.3% 3.4%
Republic of Bashkortostan 3.4% 1.2% 1.3%
Lipetsk region 2.5% 2.4% 1.3%
Kaluga region 1.2%
Perm region 4.4% 2.0% 1.1%
Republic of North 1.2% 0.7%
Ossetia-Alania
Republic of Tuva 0.6%
Rostov region 0.8% 0.5%
Baikal region 0.5%

One should note the increase of self-assessment funds receipts by local
budgets. In 2016 the amount of the given funds increased by 36.7%
compared to 2015 and amounted to 213.6 million roubles (compared
to 2013 the amount of self-assessment funds increased by 8.3 times).

The geography of self-assessment introduction includes 35 regions.

Based on the information provided by the regions in 2016 citizens’ self-
assessment was introduced in 1,567 municipal units, which makes 7.0%

of the total number of municipal units (in 2015 there were 38 regions, 1,571
municipal units).

The largest receipts of self-assessment funds in 2016 (96.5%) were
in 10 constituents of the Russian Federation (see Table 1 above).

5 The information on the results of monitoring local budgets implementation and intra-
budgetary relations in the constituents of the Russian Federation at the regional and
municipal levels for 2010-2015, 2016.
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The largest receipts of self-assessment funds in 2014, 2015 and 2016 were
in Tatarstan.

To activate self-assessment in the given constituents of the Russian
Federation they applied co-financing from the regional budgets.

For example, in accordance with the decision of the Government of the
Republic of Tatarstan made in 2013, citizens’ self-assessment funds are
co-financed from the republican budget in 1:4 proportion. 658 municipal
units of Tatarstan in 2014 made decisions to introduce self-assessment.
The total amount of the collected funds made about 80 million roubles,
and correspondingly over 300 million roubles were transferred from the
republican budget to the settlements. Over 40% of the given settlements
made a decision to use the self-assessment funds to finance roads repairs
and maintenance in the territory of their settlements, including bridges.

Similarly, in Kirov region they used the mechanism of co-financing the
funds received as a result of citizens’ self-assessment. The methodology
of transfers’ distribution is aimed at activating the work of local self-govern-
ment bodies on the introduction of citizens’ self-assessment.

According to the applied methodology the right to receive a transfer belongs
to the residential areas and rural settlement that made a decision to use
citizens’ self-assessment at the local referendum (citizens’ meeting). The
amount of an intergovernmental transfer for the residential area is deter-
mined by the following formula: I = .4 x 1,5,

* where Itis the amount of an intergovernmental transfer to a residen-
tial area;

e SA — the amount of citizens’ self-assessment funds received by the
budget of the residential area in the fiscal year in accordance with
the decision made at the local referendum to introduce citizens’
self-assessment.

Thus, 1.5 roubles are transferred per each rouble that is expected
to be received by the budget of a settlement. Based on the data on Kirov
region provided by the Ministry of Finance in 2015 9.3 million roubles
of intergovernmental transfers were directed to co-finance self-assessment.
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The practice of distributing transfers with the aim of stimulating residents’
self-assessment seems dubious. The fact that extra sources of revenues for
the settlements’ budgets are searched for is positive. However, self-assess-
ment is essentially a financing mechanism that must be initiated by citizens,
as it is the citizens who should be interested in financing particular spending
with the help of extra funds. In case citizens’ self-assessment is co-financed,
the initiative is not the residents’, but the representative bodies of local
self-government.

3 Legal Nature of Self-Assessment

The legal nature of citizens’ self-assessment has not yet been determined
in the legislation cleatly, and neither has the question of its tax or non-tax
nature been answered. On the one hand, the non-tax nature of the given
payments is determined in the provisions of article 41 of the Budgetary
Code, where they are classified as local budgets’ non-tax revenues. In article
56 of Act no. 131-FZ it is not pointed out directly that citizens are obliged
to pay the self-assessment funds. On the other hand, the decision made at the
local referendum (citizens’ meeting) is binding for the territory of a municipal
unit (settlement) and does not need to be affirmed by any state authorities,
their officials or local self-government bodies (part 8 Article 22 and part 7
article 25 of Actno. 131-FZ). So if citizens make a decision to introduce self-
assessment at the local referendum (citizens” meeting), then the payments
to the local budget must be of obligatory (public) character for the popula-
tion of the given municipal unit. Due to this fact citizens’ self-assessment
funds may not be qualified as public (i.e. dispositive by nature) relations.

Besides one should take into account the fact that according to article
57 of the Constitution of the Russian Federation every citizen must pay
legally established taxes and levies.

The Constitution does not oblige citizens to pay any other obligatory
payments of tax character.

According to article 8 of the Russian Tax Code of 31 July 1998 no. 146-FZ
(as amended) (Federal Act no. 146-FZ of 31 July 1998) by ‘levy’ one means
an obligatory contribution collected from organizations and physical persons,
making which is one of the conditions under which state authorities, local
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self-government authorities and other bodies and officials take legally signif-
icant actions towards the payers, including the provision of certain rights
or granting permissions (licenses). Frome the viewpoint of legislation, citi-
zens’ self-assessment funds can hardly be referred to as levies, as the goal
of their establishment is dealing with particular local issues. That is the basis
for charging self-assessment funds is public goals, and not legally significant
individualized state bodies and officials’ actions.

In accordance with part 1 article 8 of the Russian Tax Code the tax is under-
stood as a compulsory and individually non-refundable payment which
is collected from organizations and physical persons by means of aliena-
tion of monetary resources which belong to them on the basis of the right
of ownership, economic jurisdiction or operational management for the
purpose of financing the activities of the State and (or) municipalities.

Thus, one could consider citizens’ self-assessment funds as having a tax
nature, as their attributes are mainly those of a tax as indicated in article
8 of the Russian Tax Code (individually non-refundable, alienation
of monetary resources which belong to organizations or physical persons
on the basis of the right of ownership, economic jurisdiction or operational
management, financing the activity of the state and (or) municipalities).

At the same time in accordance with part 5 or Article 3 and part 6
or Article 12 of the Russian Tax Code, no one may be charged with an obli-
gation to pay taxes and levies or other contributions and payments which
have the attributes of taxes and levies as established by this Code other than
those which are provided for by this Code or which have been established
in a manner other than that which is prescribed by this Code. At the same
time, according to the Russian Tax Code, a tax shall be considered to have
been established only if the elements of tax assessment have been defined
(Article 17).

In Professor M. V. Karaseva’s opinion (Karaseva, 2004: 50) the institute
of citizens’ self-assessment (non-recurrent payments) in municipalities needs
to be qualified as taxes, which implies the need to make relevant changes
to the acts of municipal legislation and the to the tax and levy legislation.
They should be the changes that would allow one to identity cleatly
the legal nature of citizens’ self-assessment by qualifying them as local
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taxes (and probably indicating the fact that they are special-purpose taxes);

to define the object of taxation and the procedure for the calculation of the

tax base, the limits of the tax rate, as well as establish the limits related to the

frequency and volume of the given tax within a calendar (fiscal) year.

Taking into account all of the mentioned above, the authors of the given

article tend to think that by nature citizens’ self-assessment funds (non-

recurrent payments) are fiscal levies designated to deal with local issues, and

it is necessary to qualify them as local (special purpose) taxes.

4 Factors Restricting the Attraction
of Citizens’ Self-Assessment Funds

All the issues related to the introduction and usage of citizens’ self-
assessment funds are to be determined at a local referendum (citi-
zens’ meeting). All the citizens living in a particular municipal unit
and having the electoral right can take part in the local referendum
based on the direct, equal and universal declaration of will by secret
ballot. Citizens’ meeting is organized for the settlements with the
number of residents with the electoral right under 100. If the number
of residents having electoral rights is over 100, the goal, order and
terms of payment and usage of citizens’ self-assessment funds,
as well as control of their payment and responsibility for untimely
payment or non-payment to the local budgets are to be determined
at a local referendum.

However, a referendum is an expensive event, which is almost impos-
sible to afford under the conditions of local budgets’ deficit. Besides,
a local referendum can be held only in the whole territory of a muni-
cipal unit, therefore introduction of self-assessment for the major-
ity of large municipalities will be economically unviable. The local
referendum (citizens’ meeting) may envisage not only one-time, but
gradual payments for the citizens, as well as the terms of gradual pay-
ment of corresponding funds to local budgets. At the same time,
in accordance with the current legislation, self-assessment funds are
one-time payments. It means that only one payment can be intro-
duced at the local referendum (citizens’ meeting) in order to deal with
a particular issue of local value, and not recurrent payments within
a certain period of time.
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No special requirements are enshrined in Act no. 131-FZ or the
Budget Code of the Russian Federation regarding the economic justi-
fication for the introduction of one-time payments for the citizens
in the territory of a municipal unit or regarding the limits of their
size. In case the given payments are introduced, the demand to make
them will apply to the citizens who did not take part in the local refer-
endum (citizens’ meeting), to the underage children, as well as the
residents who voted against this decision. The responsibility to make
the given payments will also apply to the residents of municipal units
that generally do not mind introducing them, but don’t agree with
their amount or usage procedure.

The level of budgetary capacity in municipal units varies consider-
ably. At the same time the federal legislation does not contain any
restrictive mechanisms regarding the procedure of defining the
object of one-time payments charged as self-assessment funds, or the
marginal rate or size of the given payments, the frequency of these
payments over a certain period of time. So the situation when the
amount of the one-time payment is quite acceptable for some and
almost impossible for other citizens is quite probable.

To extend the sphere of attraction of citizens’ self-assessment funds
one might suggest that the decision to introduce self-assessment
should not be made at a referendum, but at public hearing in the
course of local budget’s adoption. Considering the fact that federal
law does not define the minimal number of citizens that may take
part in the hearings, the decision to introduce self-assessment made
at them may be of discriminative character for the vast majority of the
population of municipal units, i.e. it is quite likely that the vast major-
ity of municipal units’ residents who did not take part in the hearings
will have to comply with the decision made by the minority. If this
is enshrined legally, the sense of self-assessment will be lost. It seems
right to replace citizens’ self-assessment with voluntary contributions
(donations). The legal aspects of the institute of voluntary contribu-
tions, their procedure and terms of making and using them ate regu-
lated by Article 582 of the Civil Code of Russia of 30 November
1994 Ne51- FZ (as amended) (Federal Act no. 51-FZ of 30 November
1994). The key attributes of a donation are special-purpose use, com-
mon goal, and voluntary basis. One can donate various properties,
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including money and goods. Thus, in order to avoid the need to hold
a referendum (citizens’ meeting), local representative bodies may stip-
ulate the possibility to make donations for the citizens in the deci-
sions on the local budget in order to deal with particular issues of local
value. These donations can be made on a voluntary basis exclusively.
Besides, citizens of municipal units can conclude contracts of civil
character with the organizations that provide community services for
a fee. In this case it is not necessary to transfer citizens’ payments
to local budgets for their further usage by the local government bod-
ies. But local authorities may provide assistance to the citizens in the
selection of the given organizations and concluding relevant contracts
with them, as well as coordinate their execution of the given contracts
via the mechanisms of public-private partnership.

5 Conclusion

Citizens’ non-recurrent payments (self-assessment) are an extra source
of local budgets’ revenues. However, the amount of the funds received
from self-assessment, can’t (and shouldn’t) become the predominant source
of local budgets’ revenues. The key designation of citizens’ self-assessment
is financing a particular issue that is urgent and significant in the residents’
opinion and has a considerable impact on the population’s living conditions.

Another advantage of self-assessment — in case it is initiated by the resi-
dents — is their involvement in the solution of the most urgent issues and
actual participation in self-government, i.e. it is a means of raising civil acti-
vity of the population in a particular area.
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RISK IN THE INVESTMENT ACTIVITY OF LOCAL-
GOVERNMENT UNITS IN POLAND

Jerzy Gwizdata

Abstract

The aim of this article is to demonstrate the dependencies that exist
between the conduct of effective investment activity and risk management
in units of local government. The discussion relates to public entities, since
this sector is marked by a large number of investments, often simultaneous
ones, by discipline in spending financial resources, and also by a legally
imposed duty to implement managerial control, including processes of risk
management. Furthermore, investments in this sector are often co-financed
from external funds, deriving from European Union structural funds, which
offers an opportunity to conduct a greater number of more modern invest-
ments; however, this generates additional risk connected with obtaining and
spending these funds.

Keywords: Risk; Investment; Local Government; Management.

JEL Classification: G32.

1 Introduction

Every unit that operates in the economy must develop in order to fulfill
its role efficiently. The best tool and determinant of effective develop-
ment is investment activity. However, such activity entails the necessity
of changes, the improvement of current realities, and, thus, brings with
it risk. It is necessary to consider what threatens the success of our invest-
ment, to what degree it can affect the investment, and how we can avoid the
negative effects such risk becoming actual, etc. But is risk measurable? Can
we create a model, something like a set of instructions, for how to behave
vis-a-vis such a sensitive element of our activities? These considerations
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become even more complicated when the entity of which we are speaking
are units in public sector finances. These units are based on detailed legisla-
tion; they are bureaucratized to a high degree; and they conduct investment
activity according to priorities that are different from those of private busi-
nesses and firms.

The aim of this article is to demonstrate the dependencies that exist
between the conduct of effective investment activity and risk management
in units of local government. The discussion relates to public entities, since
this sector is marked by a large number of investments, often simultaneous
ones, by discipline in spending financial resources, and also by a legally
imposed duty to carry out managerial control, including processes of risk
management. Furthermore, investments in this sector are often co-financed
from external funds, deriving from European Union structural funds, which
offers an opportunity to conduct a greater number of more modern invest-
ments; however, this generates additional risk connected with obtaining and
spending these funds.

The following discussion focuses on the relations of investment to risk for
local governments that also avail themselves of financing out of European
Union funds. The relations are described that exist between these two
components, and also the influence they have on each other. Further, ways
of limiting risk in investment activities are presented. It is, thus, possible
to make practical use of the information this article contains, with the aim
of minimalizing risk and its potential effects within this type of investment.

2 Risk in Local-Government Investment Activity

The presence of risk is an inseparable element of the activities of all eco-
nomic entities, including local-government units. Risk is a complex term
with many meanings and many aspects, which makes it particularly difficult
to define it precisely (Jastrzebska, 2014: 30). The following features that
describe risk can be identified (Olejniczak, 2009: 15-16):
* objective existence, that is the presence of risk in an entity’s activities;
* quantifiability, which means that it is possible to measure the prob-
ability of the emergence of risk;
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* symmetry, that is the perception of risk as both a negative threat and
a positive opportunity;

* its influence on the activity of a given entity.

From the point of view of a unit of local government — and also from that
of its financial activity — it must be pointed out that it is possible to under-
stand risk (Jajuga, 2007: 13):

* negatively (as a threat indicating the possibility of not achieving
an expected effect);

e neutrally (as a threat, but also simultaneously an opportunity;
the possibility of achieving an effect that will differ from the one
expected).

In relation to the above, all entities perceive risk as a threat that points
to the possibility of not achieving settled aims, and they then undertake
actions that aim to reduce risk. However, simultaneously, there is an aware-
ness of the positive role of risk, one that makes it possible to attain greater
benefits, if activities that entail risk are undertaken.

Thus, risk must be understood as the possibility of the occurrence of a posi-
tive event, but also of a negative one that may influence the realization
of intended aims. Risk occurs in all kinds of activities and is present at every
stage of the process of realizing tasks (Dylewski, Filipiak, 2013: 29). The
formulation of risk should equally comprise the cause of the effect and its
effect on the aim, that is the cause and potential effect. Thus, risk is meas-
ured by its influence (that is, the level of importance of the risk), in other
words, by its possible effects and by the likelithood of their occurrence. This
gauge makes it possible to evaluate and hierarchize risk in particular spheres
of the operations of an organization.

Both the character and the scale of risk present in the activities
of local-government units is a result of the special features of the public-
finance sector, and also the unique nature of local governments as enti-
ties within this sector. This is also why in these units risk is mainly seen
negatively; that is, it is linked to losses and additional costs that are a result
of some event, etc., which hinder the achievement of intended aims and the
accomplishment of tasks. In local governments, a reluctance to undertake
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risk is perceptible, or, indeed, a conviction of the limited influence of risk
on the activity of local-government units. What is more, as a result of the
limited term of office of a local-government authority, a short-term time-
frame is usually adopted in decision-making processes. In addition, eval-
uation of activities undertaken is no easy task, since no precise criteria
have been developed to evaluate local-government activities. Besides that,
financial policy and conduct are specific for local-government units, and —
connected with this — so is financial decision making, because of substan-
tial legal regulation in this field. There are also greater limitations in the
conduct of personnel policies; also the scope of supervision of the activi-
ties of units in the public financial sector is more significant (Jastrz¢bska,
2014: 32).

In its activities, every local government is obliged to take the emergence
of risk into consideration. Units of local government should give partic-
ular attention to the sources of threats (risk) in their activities, since the
emergence of any substantial threat has a negative impact on the accom-
plishment of tasks and the achievement of aims, both current and long-
term ones. A consciousness of the possibility of risk is not in itself suffi-
cient. Action and knowledge of how to cope in a situation of threat are
also necessary. It is also necessary to consider the possibility of covering
the costs of insuring against risk. It also worth undetlining that negative
consequences do not have to have only a financial dimension; there can also
be consequences social, political, or economic terms (Dylewski, Filipiak,
2013: p. 33). In the activities of local government units, it is centrally
important to identify all events the results of which may be negative, and
also to plan actions that will reduce the chances of their occurring and
will combat the negative consequences of such events (Poniatowicz, 2005:
127-128).

A tally of kinds of likely risks in the activities of local-government units
is very extensive and complex, just as the scope of local-government activi-
ties is. However different kinds of risk have a variable force of effect.
Individual threats can be divided according to different criteria. Figure 1
presents a general division of risks.
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Figure 1: The division of risk according to general criteria
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Source: Author’s own figure, based on Gwizdata, 2011: 29—41

The above classification entails a division into strategic and operational risk.
The emergence of strategic risk is independent of a local government. Units
of local government are in no position to control the existence of such risk,
since it is dependent on external forces; however, local-government units
can act with the aim of limiting this risk. Operational risk, however, relates
to the basic activities of local governments, those connected with the provi-
sion of community or social services. The sources of this kind of risk are,
for example, plans and strategies, information systems, the character of the
activity undertaken, limitation of resources, etc. (Jastrzebska, 2014: 39)

The consequences of the emergence of risk may be financial, causing a wors-
ening of the local government’s financial situation, or non-financial. These
may influence, for example, a loss of attractiveness on the part of the local
authority in the eyes of inhabitants, business people, or investors. On the
basis of this criterion, risk can be divided into financial and non-financial
risks (Wojtasik-Terech, 2010: 22-30).
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If the above divisions of risk are taken into consideration, it is possible
to indicate the most important kinds of such risk that appear in the activi-
ties of local-government units. Separate risks are set out in figure 2.

Figure 2: Separate risks in the activities of local-government units

legal
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Source: Author’s own figure, based on Jastrz¢bska, 2014: 39-46

Investment risk — the subject of this article — is directly linked to taking
wrong decisions, the growth of investment costs, overcapitalization, delays
in completing investment projects, and lack of financial cover for completed
undertakings. Investments realized by local-government units are tech-
nical instruments making balanced development dynamic, because their
implementation influences, inter alia, the state of the natural environment,
the quality of life of inhabitants, or economic development. At all phases
of the investment process implemented by local governments, a differen-
tiated risk is observable, the emergence of which may be in connection
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with the investment process undertaken, and may relate to different phases
of that process. Table 1 presents the differentiation of particular risks
according to a division into phases of the implementation of the invest-
ment process.

Table 1: Risk in phases of the investment process

Project phase Risk

technological
Preparatory phase credit
tender
overcapitalization
time
political
Construction phase legal
force majeure
efficiency
environmental
overcapitalization
efficiency
political
Use phase legal
accidents

financial (liquidity, inappropriate choice of sources
of financing, lack of ability to raise financial resources)

Source: Authot’s own table

At each of the separate phases, there is a possibility that risks of varying
kinds will appear. It is worth emphasizing that market risk also has a substan-
tial influence on implementing investment aims; market risk includes,
for example, the risk of price changes, the emergence and development
of other projects, inaccurate estimation of demand, or a lack of possibility
of implementing an investment.

It is also necessary to pay attention to an emerging risk to the project (tac-
tical risk), and, thus, one connected with the process of change or the
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development program. This relates to the implementation of, inter alia, new
investment undertakings, in which these activities are performed only once
and exceptionally. The risk is connected with the success of realizing pro-
jects. It results from the scale of the appropriateness of assumptions, both
technical and economic-financial ones, of the project, and it is connected
with (Dylewski, 2006: 283-2806):

e the realization and evaluation of projects;

* the financing of projects from returnable sources of financing;

* the procedure of public competitive tendering (mistakes in tendering
procedures, which may invalidate the process, and as a result of which
there may be a delay in implementing the investment and financial
problems);

* obtaining and also exploiting EU funds (the risk of not receiving
funds — lack of positive evaluation of the application submitted for
financing; the risk of not observing European Union procedures,
relating to the management of projects by local governments, for
example, the matter of the beneficiary’s own contribution, or the
issue of bridging finance and non-qualified costs);

* public-private partnership (risk related to the choice of a private
partner, and to the division of risk within a signed contract).

One can note that the above risks relate to every phase of the completion
of a project; this is connected with the different stages of realizing particular
investments. The most frequently recurring potential risk is the submission
of tenders that are higher than the planned budget, and the consequence
of this — the prolongation of the tender procedure.

Local-government units can behave in different ways toward an identified
risk. Four kinds of reaction can be distinguished (Olejniczak, 2009: 21):

e acceptance (toleration) of risk — implementing the task with full
consciousness of the risk; the ability to combat the risk is limited,
or there is a possibility that the cost of putting an end to the risk
would exceed potential benefits; active and passive toleration of risk
are to be distinguished — in a passive approach, risk is accepted in that
form in which it emerges, and no actions are undertaken that could
combat it; however, in an active approach, besides acceptance of the
risk, a plan is formed for the eventuality of its occurrence;
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e avoiding risk — the elimination of the causes of the emerging risk,
or the factors causing it; this means taking no risky actions, looking for
other solutions to make it possible to realize the task at a lower level
of risk; the local-government unit aims completely to dispose of the
likelihood of risk, before an event connected with this can occur;

e reduction (prevention) of risk — the creation and implementation
of plans of action that aim to combat the occurrence of negative
events or to reduce the likelihood of their occurrence; these actions can
lead to the removal of risk, or to maintaining it at an acceptable level;

* transfer of risk — the transfer of risk to another entity, which, thus,
bears responsibility for the consequences of the risk, for example,
to an insurer (through an insurance policy with an insurance firm),
of to a private partner (through contractual risk insurance in invest-
ments within a public-private partnership, leasing, derivative instru-
ments, warranties and guarantees, etc.)

Undertaking one of the above actions should be the result of gauging the level
of risk that emerges within a given investment, and also of a designation and
adoption of actions that aim to adapt the size of the incurred risk to a level
that is acceptable to the given unit of local government (Jajuga, 2007: 14).

3 Conclusion

A summary of the above discussion indicates that the issue of risk manage-
ment in local-government units will become more significant and, in prin-
ciple, has become an obligatory element of the process of management
in investment activities. This has occurred, inter alia, because of the share
of European Union structural funds in financing investments. Considerations
of risk in undertakings realized by local government should employ methods
of identifying pessimistic variants, which take account of all possible nega-
tive situations linked to investments. All this leads to adopting measures that
aim to minimalize and limit risk. Further, this forms a departure point for
defining alternate scenarios if a situation with negative consequences of risk
arises. These matters also include the problem of liability, both civil and
social, for carrying out investment on the part of the management of given
unit. All this means that risk management is no longer a matter of choice, but
of necessity. Nor should it be forgotten that, to a large extent, investments
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are realized from funds received from society in the form of taxes and
payments. Thus, besides its financial consequences, the failure of an invest-
ment brings down an avalanche of criticism on the authorities” heads.
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RECEIVABLES ADMINISTRATED
BY MUNICIPALITIES IN THE CZECH REPUBLIC

Michal Koziel"

Abstract

Municipalities as the subjects of public law act in private-law relationships
as the equal subjects. They can work with both payables and receivables. This
paper deals with municipalities’ options being offered by the law as it comes
to administration and enforcement of receivables from their debtors; those
receivables create a big part of municipalities’ properties. However, munici-
palities are bounded by the rules of purposeful and economic management
of their properties, which are marked as the public properties. The stress will
be also put on the specifics of municipalities’ position in this private-law rela-
tionship mainly as municipalities’ decision-making related to given legal rela-
tionships is concern. The main aim of the paper is to prove or disprove the
hypothesis that municipalities (under conditions given by the law) can release
the debtors from their debts and, at the same time, offer a solution to munici-
pality body and the way how to act in such cases. The aim of this paper will
be achieved by the use of analysis, comparison and deduction methods.

Keywords: Financial Law; Municipalities; Receivables; the Czech Republic;
Debt.

JEL Classification: K10, K30, E60, E62, H87.

1 Introduction

Debts always were, are and will be the part of our culture. Whether those are
public or private-law ones, they always have fundamental impact on credi-
tor’s property. If we would not consider the public debt, which is rather
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reported as the total amount of payables of public sector subjects, in case
of private-law debt, each receivable is counted separately. In those relation-
ships, the subjects of public sector act in accordance with an equality rule
and cannot apply their authoritative position as the public authority repre-
sentative. The public properties seem to be owned by the state but it is the
other way around. Huge part of the properties is owned by other subjects
of public sector, which possess of separate legal subjectivity. Among those
subjects are e.g. state-funded institutions, public researching institutions,
public universities, medical insurances, local self-governing units etc.

When managing the properties, all those subjects have to follow the special
rules when it is a public financial activity. (Mrkyvka, 2012: 61) The basic
rule says that the property has to be managed purposefully and economi-
cally. The author of this paper will deal only with municipalities’ properties
and receivables. Municipalities though are the big part of public law and
their bodies’ members are often people not knowing the law or economics;
however, they have to manage the properties with the care of good manager
not having idea what it means. The big amount of municipalities’ properties
are represented by receivables; these properties though have to be managed
in proper way and said debts have to be executed as much as they can.
Options of municipalities as it comes to this field as well as the difficul-
ties are discussed in the following chapters. The main aim of the paper
is to prove or disprove the hypothesis that municipalities (under conditions
given by the law) can release the debtors from their debts and, at the same
time, offer a solution to municipality body and the way how to act in such
cases. The aim of this paper will be achieved by the use of analysis, compa-
rison and deduction methods.

2 Municipalities Position as the Subject of Relationships

As known generally, the state is not the only representative of public authority
in the Czech Republic. Many other subjects can be taken into consideration
more or less connected with tasks fulfillment in public administration or pub-
lic authority being given them by public administration. (Koziet, 2015: 89-90)
Among the subjects of cleatly public character, local self-governments can
be thought. By the Article 99 of the Constitution of the Czech Republic,
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the Czech Republic is divided into municipalities, which are the basic local self-
governing units and regions being higher self-governing units. Each of those
units can be characterized by several attributes:

* it has to be self-governing citizens community,

* this community creates territorial unit,

* territorial unit is delimited by given territory border,

* itis a public-law corporation,

* it possesses of own property,

* it acts in legal relationships on behalf of its name and holds respon-

sibility resulting from those relationships,
* when fulfilling the tasks, it protects public interest.

Municipalities and regions stand in dual position. On one hand, they repre-
sent the public authority protecting public interest, developing the given area
and using the tools to do so. On the other hand, taking such fact into consid-
eration that local self-governments are authorized to manage the properties,
which have been put them in trust or they obtained them in other way, those
local governments enter legal relationships of private-law character. In such
case, they act as typical legal person and in relationship with trade partner,
tenants, contractor etc. stands in position of equal subject, which is not put
above neither in any other way favoured against other subjects being not the
holders of public authority.

For the purposes of this article, the author will further deal only with
municipalities as the fundamental local self-governing units related to their
power to manage the properties. By Legal dictionary, the property can
be defined as zhe set of property values (things, receivables, other rights and values,
which can be priced by money) belonging to particular subject (Hendrych, 2009: 823).
Thus, things of either material or non-material character are not the only
part of property but receivables as well, currently creating significant part
of property structure of most subjects. In case of local self-governing units,
it is the same case.

3 Definition of Receivables

The fundamental term being used in this article, the receivable is. The
receivable can be defined as #he right of creditor to ask the debtor to pay him
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a particular property valne (Hendrych, 2009: 1038). This right is radically based
on the claim thus the option to force its fulfillment by the state power.
In accordance with § 496 par. 2 and § 498 par. 2 of the Act no. 89/2012
Coll., the receivables can be filed among intangibles. Because it is consid-
ered the thing by the law, its accessories are also determined. Concretely
by § 513 of the Act no. 89/2012 Coll, interests, interests on late payments
and costs related to their execution are considered the accessories. (Civil
Code, Art. 513) Among the costs related to the receivable’s accessories are
those: costs of the proceedings, costs of legal representation in the frame
of the proceedings, costs of execution, and costs of legal representation
in the frame of the execution.

In case, the receivable’s accessory has already existed and the debtor is willing
to pay his debts, then in accordance with § 1932 par. 1 of the Act 89/2012
Coll., Civil Code, costs having been already determined, costs of late
payment interests, interests and security are deducted from the debt at first
unless the debtor would express his different will. (Civil Code, Art. 1932/1)
This rule has to be paid attention mainly if the debtor wants to pay just
partially because such situation influences an existence and amount of the
debt itself. If e.g. the security would be 1 500 CZK and its accessories would
be 500 CZK and the debtor would pay 1500 CZK, this amount would
be taken to pay accessories in full and 1000 CZK would be taken to pay
the security. The rest of the security, i.e. 500 CZK still remains if the debtor
would not pay it. As time would go on, the total debt would grow because
receivable accessories would be continually added (typically interests of late
payment calculated out of the rest of security since the day of last payment
made by the debtor).

To make it clear, the creditor is the person authorized to request the debt
fulfillment paid by the debtor. The debtor is the person being obligated
to pay the debts to the creditor thus fulfillment is meant agreed or resulted
from the law. On both sides, more individuals can take part.

The question of receivable limitation is of a separate topic. Limitation
is possible to be determined as a legal consequence caused by a vain lapse
of time, during which the subjective law of creditor could be executed in front
of authorities of law protection (mainly in front of court) and which passes
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without this law being realized. (Lavicky, 2014: 2166) Period of limitation
is thus period, after which the subjective law is weakened and lasts generally
3 years. (Civil Code, Art. 629/1) In case the creditor disposes of legitimate
decision, limitation period lasts 10 years since the day this decision should
have been executed. (Civil Code, Art. 640) In case of long-term passive-
ness of the creditor, the debtor stands in advantageous position because
he can apply a simple claim of limitation. If the debtor would fulfill his
debts without the limitation claim, he cannot ask the creditor to give him
such fulfilment back.

4 Options of Creditors Rights’ Enforcement
in the Czech Republic

In the Czech Republic, creditors have the only one option how to enforce
their rights towards debtors. If the special legal regulation does not exist (as
it is in case of disputes solving by the Czech Telecommunication Office?
ot Financial Arbitetr’), then the creditors can submit their claim to the court
and in such case the Act no. 99/1963 Coll., Civil Procedure Rules as amended
are concern (further Civil Procedure Rules). There are particular specifics,
of course. Typical lawsuit can be filed to fulfill the debts by debtor or faster
way can be chosen — to make a motion to have payment order or electronic
payment order issued. Considering the second case, there is one specific
that the debtor often does not know the lawsuit has been started unless
he receives the said payment order. To balance this disadvantage, the law
constructs protection mean — a protest — which does not have to contain
statements and recommendations for proves. Activity shown on the side
of a defendant is enough. In such case, procedure is transferred to the
standard procedure of legal action and the entire issue starts de facto from
the beginning.

Before court procedure itself, it is recommended to send pre-prosecutor
invitation to the debtor by § 142a of Civil Procedure Rules. It is kind of last
call before the creditor files a lawsuit and thus receivable accessories would
increase in shape of procedure costs. At the same time, it is necessary
2 See the Act no. 127/2005 Coll., on electronic communication and on the change

of some related acts as amended.
3 See the Act no. 229/2002 Coll., on financial arbiter as amended.
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condition for the creditor in order to have him be paid the costs. The pre-
prosecutor invitation has to be delivered to the debtor at least 7 days before
the lawsuit is filed. (Svoboda, 2017: 606) Court procedure is being begun
based on motion, which is also called the legal action. The legal action has
to involve general and special elements given by the law mainly description
of decisive facts, proves as well as a petit i.e. what the complainant demands.
Necessary condition to begin the lawsuit, court fee is to be paid by present
tariff of court fees.

Procedure of the legal action finishes by the court decision, against which
an appeal can be filed. In § 202, the Civil Procedure Rules strictly deter-
mines, in what cases the appeal cannot be filed. One of those cases, the
municipalities often face (considering the composition of debtors), the rule
is that the appeal cannot be filed against the court decision issued in such
procedure, the subject of which the amount not exceeding 10000 CZK
(i.e. 400 EUR) has been, not taking into account the receivables accessories.
(Civil Procedure Rules, Art. 202/2) Those cases are called petty cases, the
main purpose of which is to achieve as fastest legitimate judgment. At the
same time, it is assumed that at those judgments (which are excluded from
the court review except the review made by Constitutional Court of the
Czech Republic) if any mistake is made, a property sphere of the debtor
would not be badly affected.

As generally known, submitting the appeal brings two basic effects namely
devolutive one (decision on appeal is transferred to the appeal court) and
suspensive one (by the appeal submitting the legal validity is postponed until
the appeal court decides). Those effects have fundamental significance for
the creditors. In case the court of first instance allowed an appeal, then
appeal submitted by the debtor means that final judgment is put aside for
several months or even years. For example, if the creditor filed lawsuit on the
amount of 100 000 CZK, two or three court procedures were issued and the
debtor tried to avoid these procedures (however in accordance with the law),
then the judgment of first instance court can be pronounced even after
two years. Once the creditor achieved a justice and held up the judgment
saying that he were right and the debtor really owed him the said amount,
the debtor filed the appeal and the whole thing will be postponed within

208



Part 2: Local Government Revenues

time. Possible costs of procedures and late payment interests are consid-
ered nothing if the debtor heads towards his business termination (speaking
about legal person); final and enforceable judgment means nothing because
there is nothing to take from.

After situation mentioned above, the creditor is entitled to address a dis-
trainor. The distrainor can use his rights given him by the law to enforce the
receivable from the debtor including its accessories (increased but not only
costs of court procedures but costs of distress procedure as well). There are
several ways to issue the distress:

e distress by deduction from wage and other incomes,

e distress by commanding the receivable,

e distress by payment order from bank account,

e distress by the sale of tangibles and intangibles,

* distress by creation of distress lien etc.

Besides above mentioned, there can occur other situations when enforcing
the debts. In case, the debtor is already going through other distress proce-
dure and his intangibles are being sold, current receivable can be filed into
auction. If the creditor does not dispose of receivable security, he will not
be paid off out of auction because from obtained finances, preferred and
secured receivables will be satisfied the first.

Municipalities as public-law corporations can enforce the receivables by the
Act no. 280/2009 Coll., tax rules as amended in the position of tax adminis-
trator, who tries to enforce arrears by tax distress or court distress.

Another issue occurs in case the debtor (natural person) deceased. In such
case, the receivable has to be filed into inheritance proceedings in order
to have the receivable paid off.

The third option being recently often used in the Czech Republic, bank-
ruptey petition is filed at the debtor, who is going down to the bankruptcy.
The debtor is going down to the bankruptcy if there are more creditors,
financial payables lasting more than 30 days after due date and he is not
able to fulfill those. If there is bankruptcy procedure begun and bankruptcy
is confirmed the only way for creditor to receive his receivables atleast partially
is to register them to bankruptcy procedure. The receivable is assessed
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by the trustee in bankruptcy and if he does not deny it, it is involved to the
receivables list; those will be satisfied within the bankruptcy procedure. Not
taking into account the status of the receivable (whether the creditor holds
distress title or he only submitted pre-legal action invitation), bankruptcy
confirmation means that if the creditor applies for receivable late, this
receivable will be excluded from possible satisfaction. (Act on Bankruptcy,
Art. 173/1) It has to be said though that the rate of receivables satisfac-
tion within bankruptcy procedure achieves minimum values — just units
of percent out of original receivable value.

All above said situations demands the creditor to be active, to monitor
publically accessible registers and file his receivables. If he would not file
the receivable in the term given by the law (depending on procedure type
terms can differ), then he cannot make excuses he did not know about debt-
or’s decease. The creditor can use a help of professionals (e.g. advocate)
when managing his receivables because it does not often pay to invest not
small finances to monitor his debtors if there is not many of them.

One fundamental conclusion results from above mentioned namely even
the distress title exists the creditor has not won yet. If the debtor does not
have any property, even ten distress titles are considered nothing because
there is nothing to take; he very likely owes other creditors, too. In such
cases, economic side of creditors acting has to be taken into consideration.
Each step during receivables enforcing is related to more costs for the cred-
itor; if he knows the debtor does not dispose of any property, the creditor
should consider to write off such receivable and not to spend further costs.

5 Municipalities’ Tasks Related to Receivables

As said above, municipalities can also stand as the creditors. It results from
the fact that municipalities own properties, which is used by somebody
else against payment or they stand as tax administrator and collect local
taxes (Radvan, 2017: 340—348) or administration fees. The basic principles
of properties management can be found in the Act no. 128/2000 Coll.,
on municipalities as amended and in the Act no. 250/2000 Coll., on budg-
etary rules of territories’ budgets as amended. The difference between
the municipality and typical creditor is that the municipality is public-law
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corporation and as such is obligated to use its properties purposefully and
economically in accordance with its interests and tasks based on determined
authority (Act on Municipalities, Art. 38/1). In other words, municipality has
to manage its property with the care of good manager and each property
management should be always justified. (Kopecky, 2017: 96-105)

If only receivables managed by the municipalities would be concern, then
the rule of § 38 par. 6 and 7 of the act on municipalities would be applied.
It says that the municipality is obligated to protect its properties against
non-authorized involvements and to apply the right to damage compensa-
tion and return of unjust enrichment. In addition, the municipality is obli-
gated to monitor continuously whether the debtors pay off their payables
in time and to guarantee that those payables will not be time-barred or the
rights resulting from them would not cease to exist. (Act on Municipalities,
Art. 38/6-7) In purpose to enforce the debts, the municipality is obligated
to use all legal tools to do so. (Reznicek, 2017)

The part of purposeful and economic property management an ability
of municipality is to review whether the given receivable is collectable
or not. In case municipality bodies come to conclusion that particular receiv-
able is not collectable then they can consider its excuse. In case the receiv-
able is higher than 20.000 CZK, the excuse has to be agreed by municipality
board in accordance with § 85 of the act on municipalities. If the receivable
is of lower value, municipal council or mayor can make decision unless the
municipality board has determined otherwise.

When the time-barre is concern, this topic has to be assess very sensitively.
The municipality should dispose of enough educated staff, which would
be able manage receivable portfolio in proper way (including monitoring
of time-barred periods). If there is not such staff, there is the option
to authorize an external subject (e.g. advocate). In case the law would
not be applied within determined period and would lead to its time-barre
without any reason, the municipality does not act economically and in breach
of the law: This way, budgetary discipline is violated with its consequences
i.e. concrete people can be prosecuted in financial-legal or criminal way.
(Koziet, 2016: 492)
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6 Conclusion

Based on above mentioned, such conclusion can be made that municipalities
as well as any other creditor dispose of legal options to enforce receivables.
Municipality is special, it is public-law corporation managing public proper-
ties and administrating receivables thus it has to follow stricter rules. In many
cases, municipalities have to assess very sensitively, whether enforcement
of receivables of low nominal value would be purposeful comparing the
costs spent on it as well as the fact that the receivable would be uncollectable.

In this case, municipality bodies are recommended to obtain the assessment
of independent subject (e.g. expert or advocate) when deciding on debt
excuse or whether they leave given receivable to become time-barred
targetedly. They should know whether either way would be economic and
purposeful in order to avoid criminal sanction against concrete people
or municipality as such. Often though, activities led by good intension can
work to the individuals® disadvantage (those who made decisions) by e.g
political opposition, office successors, who wants to distance themselves
from previous crew etc. In other cases, it is recommend continuing in receiv-
ables enforcement even not purposeful at first sight. There is always little
chance to enforce at least the part of them. Municipalities should use the
preventive means and consider the security of the future receivable.

This paper was supported under the Operational Programme of Education for
Competitiveness — Project no. CZ.1.07/2. 3. 00/20.0296.
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Abstract

At present, it becomes necessary in Russia to use new legal instruments
for building financial and legal relations by activating the population
in addressing issues of local importance and in implementing public control
in the financial sphere. In Russia, there is a number of legislatively fixed
forms of citizens’ participation in the financial activities of municipalities.
The Institute of Public Hearings is the only mandatory tool that allows
citizens to participate in the budget process at the local level. Legislatively
fixed and a form such as the means of self-taxation of citizens. Other forms
of citizens’ participation in addressing issues of local importance are also
used: proactive budgeting, participatory budgeting, the people’s budget,
and programs to support local initiatives. Most of them are in the stage
of formation and are not normatively fixed at the federal level. With the
help of the system method, methods of analysis, comparative jurisprudence,
the features and advantages of each of the forms of citizen participation
in the financial activities of municipal entities are disclosed and proposals
are made to improve their use in Russian practice
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1 Introduction

One of the basic principles of financial law formulated by Professor N.I
Khimicheva, is the principle of participation of Russian citizens in the
financial activities of the state and local governments, as well as in imple-
mentation of its control (Financial Law: Textbook, 2012).

The proximity of local self-government to the population assumes maximum
involvement of the population in solving local issues, while, as noted in the
report of the Ministry of Finance of the Russian Federation on the main
directions of increasing the efficiency of budget expenditures in the constit-
uent entities of the Russian Federation in 2016, many subjects of the Russian
Federation note the problem of low level of interest and involvement of citi-
zens in the budget process. In literature it is noted that “zhe deterrent for the nani-
Jestation of the essence of local self-government is that both the population and the authorities
elected do not have sufficient economic opportunities to solve their own local issues,” and local
self-government “Zs such closer to the state than to civil society” (Selyukov, 2003).

Russian citizens fulfill their powers to participate in the affairs of the state
and local self-government through participation in solving financial issues
at local level, i.e. through participation in the implementation of financial
activities of municipalities. The financial activity of municipalities, being
in an united interconnection with the financial activities of the state and being
its continuation in the structure of public and legal entities, nevertheless
has some peculiarities. Financial activity of municipal entities is carried out
mainly by local self-government bodies. In some cases, provided for by law,
other entities may be subjects performing financial activities at the municipal
level. In the first place they include population and citizens, who were given
the right to make decisions on issues of local importance in some cases.

Local self-government is as close to the population as possible, and the inhabit-
ants of a municipal formation can influence the decision-making of local author-
ities. It is possible to single out various types of such participation, for example,
classify by subject composition (Mironova, 2018): Vatious types of such partici-
pation can be singled out, for example classified by subject composition:

* participation of citizens of the Russian Federation;

* population’s participation (this category may be narrowed, e.g. rural

population);
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* participation of residents;

* participation of civil society;

* participation of other special subjects (for example, owners of land

plots).

Despite the large number of cases when citizens participation or citizens
opinions are mandatory, in practice these procedures often take place
formally, and citizens do not exert any real influence on the decision-making
process of local government bodies of the municipality.

Currently, various forms of citizens’ participation in addressing issues
of local importance are used in Russia: proactive budgeting, participatory
budgeting, people’s budge and programs to support local initiatives. Most
of them are in the stage of formation and are not fixed at federal level. The
program of support to local initiatives, which began to operate in Russia
in 2007 with the support of the World Bank, is the most developed in prac-
tice and used the longest of them. Each of these forms has its own peculi-
arities and in some cases differs from the applied foreign analogues.

The participation of citizens in solving financial issues at a local level
is becoming increasingly popular among researchers. For example, specialists
from the Center for Initiative Budgeting of the Financial Research Institute
of the Ministry of Finance of the Russian Federation conduct research into
the practice of implementing proactive budgeting in Russia and the impact
of foreign experience on Russian practice (Vagin, Gavrilova, Shapovalova,
2015). Among the theoretical studies the works of M. Turcan (2013, 2014) and
S. Mironova (2017) can be highlighted. Some aspects of citizens’ participation
in financial activities are also considered, such as public hearings (Beher, 2013),
public control (Lapina, 2012), citizens self-taxation (Mironova, 2010), etc.

This article is a result of a critical review of the model of patticipation of citi-
zens in solving financial issues of municipalities, including participatory
budgeting, disseminated in Russia. The research was conducted using the
traditional theoretical methods, such as specification, synthesis, and mode-
ling, comparative jurisprudence. Empirical methods include the studying the
experiences of each of the forms of citizen participation in the financial
activities of municipal entities, and analyses and systematization of legislative
documents with the aim of improving their use in Russian practice.
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2 Forms of Citizens’ Participation in the Financial
Activities of Municipalities in Russia

2.1 Normative Consolidation of the Principle
of Citizens’ Participation in the Financial
Activities of the State and Municipalities

In the government program of the Russian Federation “Public Finance
Management and Financial Market Regulation”, one of the objectives
of subprogram 3 “Ensuring openness and transparency of public finance
management” is to enhance the opportunities for direct participation of civil
society in the development and examination of decisions taken by the
Ministry of Finance of the Russian Federation and its subordinate federal
executive bodies, the development of a mechanism for public control, which
includes an implementation of appropriate mechanisms.

The concept of openness of federal executive bodies indicates the need
to expand the opportunities for direct involvement of civil society in the
processes of developing and examining decisions taken by federal executive

bodies.

At the same time, there is no single normative legal act at the federal level
that fixes the forms of citizens’ participation in the financial activities
of municipal entities, including forms of PB.

Holding of public hearings on the draft local budget and the report on its
implementation, enshrined in Art. 28 of the Federal Law no. 131-FZ
“On general principles of the organization of local self-government in the Russian
Federation”, predetermines the adoption of relevant municipal legal acts
establishing the procedure for holding public hearings in a particular munic-
ipal entity. In most cases the provision on public hearings is standard, applies
to all types of public hearings and differs little from the provisions in other
municipalities. At the same time, certain municipalities have approved sepa-
rate provisions for holding public hearings on the budget, which demon-
strates the importance of carrying out these procedures for local govern-
ments, as well as the specifics of holding public hearings within the budgetary
process. In some cases municipal legal acts (for example, the Regulations
on the organization and conduct of public hearings in the municipal entity
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of the urban settlement of Bogorodskoye) refer to the Budget Code of the
Russian Federation, but the latter does not regulate the issues of holding
public hearings and does not even mention them.

The means of self-taxation of citizens are fixed by the Budget Code of the
Russian Federation as non-tax revenues of the budget (Article 41 of the
RI Budget Code), as well as Art. 56 of the Federal Law no. 131-FZ “On general
principles of the organization of local self-government in the Russian Federation”. Unlike
the conduct of public hearings, the introduction of one-off payments is not
mandatory, but is established by a decision of a local referendum (citizens’
meeting). Despite the voluntary nature of this payment, the possibility of its
introduction (following the federal legislator) is provided for by the statutes
of all municipalities. As a rule, such norms completely repeat federal law
no. 131-FZ.

Initiative budgeting, the people’s budget, programs to supportlocal initiatives
have not yet been established at the federal level as a form of participation
in special regulatory and legal acts. At the same time, regulatory regulation
is actively developing at the level of the constituent entities of the Russian
Federation and municipalities, this is due to objective reasons, since regional
and municipal legal acts allow to take into account the local specifics, the
particular municipal formation, its socio-economic development, and focus
on those forms of citizens’ participation which are relevant for the given
territory.

Support programs for local initiatives were first consolidated at the federal
level by the Strategy for the Social and Economic Development of North
Caucasus Federal District until 2025, where support for local initiatives was
identified as one of the mechanisms for implementing the optimal scenario
for the development of North Caucasus Federal District. Subsequently,
support for local initiatives received further regulatory development at the
federal level in 2013 with the adoption of the Federal Target Program
“Sustainable Development of Rural Areas for 2014-2017 and for the Period
to 20207, one of the main tasks of which was to grant support to local
initiatives of citizens living in rural areas.

In Appendix no. 9 to the federal target program, the Rules for granting
and distributing subsidies from the federal budget to the budgets
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of the constituent entities of the Russian Federation for grant support
of local initiatives of citizens living in rural areas were approved.

The municipal programs “Sustainable development of rural territories” are
accepted. The adoption of programs at all three governmental levels shows
the priority for the region to implement this program, at the same time
itis important for the adopted regional and municipal programs not to contra-
dict the federal level and to be aimed at the realization of those goals and and
objectives that are set in the state program of the Russian Federation.

Since programs to support local initiatives are implemented on co-financing
terms, it is important to adopt appropriate regulatory legal acts of the constit-
uent entities of the Russian Federation that establish rules for granting and
allocating subsidies to municipal budgets to support local initiatives.

The State Program of the Russian Federation “Public Finance Management
and Regulation of Financial Markets” provides for “facilitating the creation
of conditions for the implementation of the practice of proactive budgeting at the level
of the constituent entities of the Russian Federation and municipalities” in order
to increase the transparency of information in the management of public
finances, and to ensure the involvement of citizens in the discussion
of budget decisions and monitoring their effectiveness and effectiveness
of their implementation. The state program does not establish any mecha-
nisms aimed at creating conditions for the implementation of the practice
of initiative budgeting, in this connection regional and municipal regulatory
and legal acts that implement these provisions are of interest.

At the level of the constituent entities of the Russian Federation, the main
directions for the development of budgetary policy also include a develop-
ment of practices for proactive budgeting in the regions. For example, the
main directions of the budget policy of the Chuvash Republic for 2017 and
for the planning period 2018 and 2019 fix the need to introduce principles
of initiative budgeting with the aim of involving the population of munici-
palities in the budget process.

In some constituent entities of the Russian Federation, the practice of initi-
ative budgeting is being introduced in the framework of local government
and civil society development programs (Yaroslavl Region, Perm Territory).
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The implementation of the practice of proactive budgeting on the territory
of the municipalities of the Moscow Region is included in Subprogram 4
“Public Finance Management of the Moscow Region” of the state program
of the Moscow Region “Effective Power for 2017-2021.”

A new stage in the formation of legislation for the implementation
of projects of proactive budgeting is related to the adoption of the priority
project “Building a Comfortable Urban Environment”, in accordance with
which the adoption (actualization) of new modern rules of improvement,
corresponding to federal methodological recommendations and the adop-
tion of municipal improvement programs, taking into account the opinion
of citizens, public self-government will launch the implementation of the
mechanism for supporting measures for improvement, initiated by citizens,
as well as the mechanism of financial and (or) labor participation of citizens
and organizations in the implementation of measures for improvement.

As can be seen from the analysis of normative legal acts and scientific litera-
ture, such participation of citizens is seen primarily as an instrument of civil
society. At the same time, the mention in separate legal acts, including policy
documents, of the need to involve citizens in the budget process raises
the issue of the possibility of researching this topic within the framework
of the financial law and the budget process. Neither the Budget Code of the
Russian Federation, nor the budget legislation of the constituent entities
of the Russian Federation and regulatory legal acts of municipal entities
regulating the budgetary process, do not name citizens (population) as parti-
cipants of the budgetary process. Even public hearings are passed beyond
the budget laws and are regulated by Federal Law no. 131-FZ on local self-
government. The only currently fixed in the Budget Code of the Russian
Federation are the means of self-taxation of citizens. At the same time
they are allocated exclusively as non-tax revenues of the budget, and the
procedural issues of their establishment (including the participation of citi-
zens in these procedures) remain outside the budget laws. It is obvious
that at the present stage of development of forms of citizens’ participa-
tion in the budgetary process it is still too eatly to include citizens as inde-
pendent participants in the budgetary process in the budget legislation.
But the prospects for the development of this institution allow us to hope
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for the possible inclusion of citizens in the number of participants in the
budgetary process after a while.

One of the factors that testify to the need to include citizens (popula-
tion) in the number of subjects of the budgetary process is their interest
in resolving financial issues at the municipal level. The financial activity
of municipal entities is one of the ways to manifest management activities
at the municipal level through the consistent application of financial and
legal mechanisms to ensure public interests related to improving the liveli-
hoods of the population of the municipal formation.

Thus, in Russia at present there is no single normative act combining all
forms of citizens’ participation in the financial activities of municipalities,
consolidating them normatively and informally. On the one hand, the exist-
ence of such a normative act has made it possible to streamline the forms
that are currently used, apply general principles of financial law to them.
At the same time, at the present stage the adoption of a single law may not
be an article guaranteeing the solution of all problems, since it can not yet
ensure the quality of procedures and the equal effectiveness of all projects.
The diversity of forms of citizens’ participation in the financial activities
of municipalities does not yet allow them to be combined into a single
normative legal act.

2.2 Means of Self-Taxation of Citizens

Unlike other states, Russia uses self-taxation to attract people to participate
in the budget process. Federal Law no. 131-FZ defines the means for self-
taxation of citizens as one-time payments for solving specific problems
of local significance. This definition contains only some signs of the legal
nature of the means of self-taxation of citizens.

The means of citizens’ self-taxation differ from the tax payments by the
special procedure for the introduction and collection of one-time payments,
the possibility of replacing the payment of payment by public works, and
the lack of a developed mechanism for collecting unpaid self-taxation.
At the same time, such signs as compulsory payment, individually gratuitous
nature, as well as its direction to finance public needs, allow us to talk about
the tax nature of self-financing of citizens (Mironova, 2016).
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Self-taxation of citizens is actively used by individual municipalities (Kirov
region, Novosibirsk region, Republic of Tatarstan, etc.) in order to replenish
local budgets and participate in regional programs to support local initiatives.
So, as of 1 January 2018, local referendums on citizens’ self-taxation were
held more than 2000 times in the municipalities of the Russian Federation
(most of the local referendums in recent years have been conducted specifi-
cally on the introduction of citizens’ self-taxation).

If several years ago the mechanism of self-taxation was practically not
applied, with the development of initiative budgeting and programs
in support of local initiatives in Russia, as well as in the absence of sufficient
financial support for municipalities, self-taxation of citizens is becoming
an increasingly active form of citizens’ activity of municipalities.

2.3 Programs for Supporting Local Initiatives

From the currently implemented forms of citizens’ participation in solving
issues of local importance, such as initiative budgeting, participatory budg-
eting, the people’s budget, programs for supporting local initiatives, the
latter form is the most developed and used the longest in practice. The first
projects in the framework of programs to support local initiatives began
to be implemented in Russia in 2007 with the support of the World Bank.

For 10 years a lot of practical experience has been accumulated in the imple-
mentation of programs to support local initiatives in the Russian regions,
which calls for a theoretical study of the programs to support local initiatives.

The main publications devoted to the programs to support local initiatives
in Russia are of an applied nature, they represent principles, mechanisms,
procedures and methodological basis of the programs to support local initi-
atives in Russia, as well as examples of specific programs supporting local
initiatives (Shulga, 2016). As a rule, such manuals are intended for the execu-
tive authorities of the subjects of the Russian Federation, local self-govern-
ment bodies, representatives of project centers for proactive budgeting,
organizations and consultants involved in the implementation of programs
to support local initiatives in the subject of the Russian Federation.

Among the theoretical works it is necessary to single out the thesis and
the monograph of economist M. V. Turcan, who considers the programs
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to support local initiatives as an instrument for the implementation
of regional investment projects involving the state power of a constituent
entity of the Russian Federation, local governments and the population
(a carrier of territorial interest) (Turcan, 2014).

<«

Normatively, the concept of “local initiatives support program”, “support
of local initiatives” is not fixed, although separate attempts are made for such
definitions in literature. Thus, 1. 1. Egorov, under the programs to support
local initiatives understands the allocation on a competitive basis of subsi-
dies from the regional budget for the implementation of projects aimed
at improving and repairing public infrastructure facilities. Selection, imple-
mentation and monitoring of project implementation — with the obligatory
participation of the population (Egorov, 2016).

It should be noted that this definition is incomplete, because within the
framework of programs supporting local initiatives not only subsidies
can be allocated but grants too. M. V. Turcan believes that the programs
to support local initiatives are a set of investment projects, and within the
framework of the Local Initiatives Support Programs, investment projects
are being implemented. (Turcan, 2014)

In Russia currently programs to support local initiatives are implemented
in two areas:
e Within the framework of the World Bank program.
e Within the framework of the federal target program on sustainable
development of rural areas.

Despite similar mechanisms for implementing programs, each of them has
its own peculiarities, both from the point of view of the subject structure —
the participants in the projects (programs for supporting local initiatives
with the participation of the World Bank are designed for a larger number
of municipalities), and in terms of financial support (the program for
sustainable development of rural areas is realized through financial support
from the federal budget). There are other differences.

In general, programs to support local initiatives are a relatively new institu-
tion, both in the Russian economy and in the legal field, we should eval-
uate their implementation positively and note the need for their further
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development, which draws attention at the highest level. For example, the
Federation Council notes the need to continue the work to consolidate
subsidies from the federal budget to the budgets of the constituent entities
of the Russian Federation and, in the case of budgetary savings, send them
to financial support for the constituent entities of the Russian Federation,
including support for local initiatives.

2.4 Participatory Budgeting

Participatory (initiative, people) budgeting — direct participation of citizens
in the distribution of 1 to 10% of the municipal budget.

Participatory budgeting — distribution of a part of the budgetary funds of the
municipality with the help of a commission consisting of the townspeople
and representatives of the administration selected by lot. Townspeople,
having received expert consultations from employees of the municipality
and having got acquainted with the peculiarities of the distribution of the
local budget, decide themselves where and to what part of it should go.

Experts of the Center for Initiative Budgeting of the Ministry of Finance
of the Russian Ministry of Finance note that the peculiarity of Russian
practices is the emphasis on the implementation of exclusively grassroots
people’s initiatives aimed at addressing issues of local importance, as well
as the mandatory co-financing of proactive budgeting projects by the popu-
lation (Vagin, Financial Journal, 2015).
Proceeding from the presented definitions, M. V. Turcan (and other authors)
distinguishes:

* proactive budgeting;

* participatory budgeting;

e extra-budgeting (Tsurkan, Influence of the participatory budg-

eting..., 2010).

In the authors’ opinion, proactive budgeting in Russia is the first stage
of participatory budgeting, which in the second stage involves participation
in the process of distributing part of the budgetary funds of a commission
consisting of citizens and representatives of government bodies (a delibera-
tion commission).
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Participatory budgeting is called the process of developing and approving
and / or distributing part of the budgetary funds of the municipality within
the framework of the project approach with the use of forms of public
participation in the implementation of local government and / or with the
participation of a commission consisting of representatives of the adminis-
tration of the municipal formation and its population. And extra-budgeting
is a special case of implementation of participatory (participatory) budg-
eting of the first or second stage, which implies mandatory co-financing
of projects.

The first concept normatively fixed in Russia was the concept of proactive
budgeting established by the law of Perm Krai dated 02. 06. 2016 “On the
implementation of projects of proactive budgeting in Perm Krai”: “proac-
tive budgeting — the form of residents’ participation in addressing issues
of local importance by determining the directions for spending budget
funds.” Art. 6 of the Law determines that “Financing of projects of proac-
tive budgeting is carried out at the expense of the budget of Perm Krai, local
budgets, the population of municipalities, individual entrepreneurs and legal
entities in accordance with normative legal acts of the Russian Federation
and Perm Krai”, participation of residents, individual entrepreneurs, legal
entities persons in the implementation of projects of proactive budgeting
in cash is a prerequisite for the selection of projects, i.c. che law establishes
mandatory co-financing of projects.

Thus, proceeding from the above definitions, proactive budgeting in Perm
Krai can be attributed to extra-budgeting, since it is the latter that presup-
poses the co-financing principle, and not to the initiative budgeting.

Proactive and participatory budgeting as a form of citizens) participation
in the financial activities of municipalities only begins to be implemented
in practice, although they are actively spreading in Russian regions. This
stage is characterized by the absence of comprehensive regulatory regulation
of such projects. At the same time, Russian experience shows that in many
cases it is envisaged to co-finance projects by citizens, which predetermines
the attribution of such projects to extra-budgeting.
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2.5 The People’s Budget

“People’s Budget” along with proactive budgeting and programs
to support local initiatives should be attributed to the forms of citizen
participation in the financial activities of the state. At the same time, the
“people’s budget” has a number of specific features. For the first time
the project “People’s Budget” was implemented in 2007 in Krasnoyarsk
Territory. Analysis of the regional practice of implementing the project
“People’s Budget” allows us to conclude that in different regions this project
has significant differences and is implemented in different ways.

Distinctive criteria are: subjects implementing the project (a subject of the
Russian Federation or a municipal entity); subjects eligible to participate
in the project (municipalities of different types or citizens); forms of finan-
cial resources allocated for the implementation of the project (subsidies,
grants); possibility or mandatory co-financing or full funding from the
regional or local budget; establishment of project implementation proce-
dures; identification of the directions of the project (in some cases, such
areas are clearly defined by the normative, in other cases not); the establish-
ment of forms of control over the implementation of the project, as well
as the implementation of financing (Mironova, 2018).

On the one hand, the lack of clear criteria allows the subjects of the Russian
Federation and municipalities to independently determine the features
of the “people’s budget” project, which are specific for their area. On the
other hand, it is necessary to generalize best practices, especially if they have
been used for several years to use this experience by other regions of Russia.
Thus, now there is a need to use all the accumulated experience of the
regions in the implementation of the “People’s Budget” project in order
to develop recommendations on their use by other subjects of the Russian
Federation. This is especially true with the aim of attracting as many citi-
zens as possible to making decisions on the allocation of budgetary funds,
involving the population in the budget process at the municipal level.

2.6 Public Financial Control at the Municipal Level

The implementation of public financial control at the municipal level has
a specific nature. First of all, this is due to the subject composition — the need
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to determine the number of persons who can exercise public control in rela-
tion to local finance. For example, the implementation of public control
by citizens who are not residents of a particular municipal entity, on the
one hand, but with the necessary skills and knowledge to carry out control,
allows to identify more violations, thereby making better use of local budget
funds. On the other hand, residents of other municipalities, especially other
regions, are limited in the forms of public control and, as a rule, more often
use the form of public monitoring, the detection of violations through the
analysis of open and accessible information placed on websites of local
governments, or in procurement for municipal needs. Thus, the implemen-
tation of public control is closely related to the implementation of the prin-
ciple of transparency (openness), enshrined in Article 36 of the Budget
Code of the Russian Federation. At the municipal level the implementation
of public control is difficult because of the openness to the society of data
on the budgets of municipalities spending budget funds.

The main financial activity, for which public control will be carried out at the
municipal level, is the budgetary activity related to the development of the
draft local budget, its adoption and implementation. At the same time, the
implementation of public financial control in the budgetary sphere is carried
out through special forms used at the municipal level.

New forms of public financial control have been emerging recently. They
are related to the spread of practice of proactive budgeting in Russia, when
the residents of the municipality distribute the funds of local budgets.
In this case, public control has a double meaning. On the one hand, the resi-
dents control the projects, participating in distributing of budgetary funds
among them. On the other hand, involving citizens in the budgetary process
in this form increases their civic activity and strengthens their control over
spending of the local budget as a whole. The use of such forms should
be assessed positively, and the forms of public control in this case are yet
to be improved (Mironova, 2018).

As part of the implementation of public financial control over procure-
ment for municipal needs, the task of effectively spending local budget
funds and reducing municipal expenditures comes first, this being espe-
cially important in the face of the scarcity of local budgets. Public financial
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control, depending on the stage of the procurement for municipal needs,
can be divided into preliminary, current and subsequent.

The results of the public control in the procurement sphere should
be covered in the mass media as much as possible in order to inform citizens
and residents of the municipality about revealed violations and amounts
of budgetary savings. On the one hand, this will involve additional citizens
in the implementation of public control; on the other hand, the maximum
awareness of the detected violations will prevent similar violations in the
future, and will encourage local authorities and municipal enterprises to use
similar violations less frequently in the future.

2.7 The Use in the Russian Practice of Foreign
Experience of Citizens’ Participation
in the Financial Activities of Municipalities

The most widespread in the world was the practice of participatory budg-
eting, which originated in 1989 in the city of Porto Alegre (Brazil) as a form
of direct democracy and involving the participation of citizens in decisions
on choosing priorities for spending budget funds (Dias, Nelson, 2014).

Currently, Brazil remains a country with the largest practice of participatory
budgeting, since it uses various PB practices that cover most regions of the
country (Wampler, 2010).

PB is distributed around the world, both in America, and in Europe, and
in Asian countries (Gilman, 2016; Hwang, 2013). N. V. Gavrilova, examining
foreign trends in the development of participatory budgeting, distinguishes
such as:
* eclectronic participatory budgeting;
* participatory budgeting, oriented to certain social groups;
* Participation of NGOs in projects of participatory budgeting;
* Integration of participatory budgeting in the policy of budgetary
openness;
* launch of innovative practices based on classical participatory budg-
eting (Gavrilova, 2016).
As noted in literature, foreign experience in the development of participa-
tory budgeting is extremely important for Russia, since it began to implement
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such projects later than many other countries. In particular, the prac-
tice of “neighborhood community funds” in Iceland, the activity of the
Chengdu Provincial Public Investment Fund in China to finance infrastruc-
ture projects in rural areas, the creation of national legislation in the field
of security in South Korea, Peru, etc. (Vagin, 2015) are of interest.

The experience of individual countries is also interesting. For example,
Dawid Szescito points out that “The expansion of participatory budgeting (PB)
appears to be the most remarkable phenomenon in local governance in Poland in recent
years” (Szescito, 2015).

The comparative analysis of PB mechanisms applied in selected munici-
palities illustrates a clear and uniformed model for public participation
in budget formulation in the Polish municipalities. It is characterized by four
major features:

e Direct participation in distribution of a minor part of planned
expenditure.

* Public participation in the allocation of the overwhelming majority
of local expenditure is not mandatory.

* The range of methods applied in PB procedures is limited and
uniformed in the analysed municipalities.

* The construction of the PB procedures creates an impression
of direct and binding impact of citizens on the allocation of local
expenditure.

Thus, the rich and diverse experience of other countries should be adopted
by Russian municipalities in order to avoid the mistakes that are noted in the
literature, including, for example, “growing frustration and disappointment among
citizens realizing that their impact on budget formulation is limited compared to the
climate of revolution in public governance created aronnd PB” (Szescito, 2015).

3 Conclusion

During the study authors made the following conclusions.

Analysis of foreign legislation and practice shows that such forms of citizen
participation as participatory budgeting in all its forms are successfully
applied throughout the world in order for citizens and the state to interact
in solving financial problems. Public hearings are also a well-known
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instrument of interaction between the population and local authorities
in foreign countries. The experience of other countries can be used when
introducing forms of participatory budgeting in Russia. At the same time,
it is necessary to take into account the Russian peculiarities. For example,
unlike other states Russia uses self-taxation to attract the public to partici-
pate in the budget process.

Due to the variety of forms of interaction between the public and the local
government when forming the budget, in the absence of a proper legal
basis for these relationships, it becomes necessary to study the practices
of such interaction, as well as the feasibility of creating a methodological
base for participatory budgeting practices, which will increase the partici-
pation of civil society in the discussion of goals and the results of using
budget funds.

Despite the similar mechanisms for the implementation of programs, each
of them has its own characteristics both from the point of view of the
subject composition — the participants in the projects —and in terms of finan-
cial support. In general, participatory budgeting programs are a relatively
a new institution both in Russian economy and in the legal field. We should
evaluate their implementation positively and note the need for their further
development. In the framework of studying of financial law, the institution
of participatory budgeting can become a form of participation for Russian
citizens in the financial activities of local government as one of the funda-
mental principles of financial law in general.
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FORM AND MANNER OF AID GRANTED
TO REPATRIATES FROM OWN FUNDS
OF THE LOCAL GOVERNMENT UNITS

Zbigniew Ofiarski'

Abstract

The aim of the paper is to confirm the hypothesis that the legislator
consciously gave the local government units (LGUs) freedom in choosing
the forms and amount of the aid for repatriates and thus enabled regional —
and even local — diversification of such aid. The applied scientific methods
(legal doctrine and empirical) led to identification of the forms of the aid
for repatriates and the conditions and manner of granting this aid by LGUs
from own funds of these units. As Article 20 Repatriation Act has been
formulated in a universal manner, it allows flexibility in shaping — by means
of aresolution — the form and amount of the aid by the legislative body of the
LGU. The granted aid may be of pecuniary (a subsidy) or in kind (rendering
services free of charge) nature; it can even be intangible (consisting in assis-
tance in handling official contacts with authorities regarding issues impor-
tant for the repatriate). These are mostly municipalities that are involved
in granting the aid, with poviats and voivodeships involved to a lesser extent.
The aid may be granted on a single-off basis or periodically, however typi-
cally no longer than for two years from the moment the repatriate settles
at the territory of a given LGU. Repatriates and members of their imme-
diate families are beneficiaries of the aid. Granting the aid results in quicker
adjustment of the repatriate to functioning in the new social conditions.
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1 Introduction

Granting material in-kind aid to repatriates is a result of the special status
awarded to them by the legislator. The applicable legal regulations, intro-
ducing subject and object constructions, create different special statuses.
The above evaluation applies, among others, to a repatriate, although the
provisions of the Repatriation Act of 9 November 2000 do not expressly use
the phrase “special status” (Jagielski, Dabrowski, 2017: 507, 511). However,
such status is an outcome of various detailed solutions, including: the mode
of issuing the national visa resulting in citizenship acquisition by the repat-
riate at the moment of crossing the border with the Republic of Poland
(RP), the right to obtain in-kind aid (granted by the government and self-
government administration bodies).

The time of repatriation is defined as permanent relocation to the terti-
tory of the Republic of Poland of the persons of Polish origin perma-
nently residing before 1 January 2001 in the territory of the current Republic
of Armenia, Republic of Azerbaijan, Georgia, Republic of Kazakhstan,
Kyrgyzstan Tajikistan, Republic of Uzbekistan and the Asian part
of Russian Federation. Repatriation is a conditio sine gua non to launch specific
forms of aid to repatriates and members of their family settling in Poland.
Repatriation Act was being amended for several years. The existing forms
of aid to repatriates have been modified (e.g. settlement or housing aid).
New forms of aid for repatriates are also being introduced (e.g. adaptation
centres or appointing an assistant).

The aim of this paper is to review and evaluate, based on the applicable law
and judicial decisions, the principles and manner of granting aid to repatri-
ates by the local government units (LGUs). Such activity may be consid-
ered a specific form of social aid for persons holding special status. The
issues regarding social aid belong to the category of own funds of all LGUs,
regardless the category (communes, poviats, voivodeships). Similarly, the aid
to repatriates may be granted by all LGUs.

The starting point for conducting a detailed analysis is Article 20 RA,
pursuant to which all legislative bodies of the LGU specify the form,
amount and manner of granting aid to repatriates. This provision has been
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formulated in a very general, yet universal manner. Thus, a hypothesis that
the legislator consciously let the local government units (LGUs) choose the
forms and amount of the aid for repatriates at their discretion has been veri-
fied. Hence, regional — and even local — diversification of this aid is possible.
At the same time, the conditions have been created for the LGU to take flex-
ible actions, especially in terms of offering aid for repatriates tailored to the
current organizational and financial capacity of particular LGUs.

Application of legal doctrine method and empirical method allowed to iden-
tify the forms of the aid for repatriates and the conditions and manner
of granting this aid by LGUs. To do so, certain resolutions of legislative
bodies of the LGUs have been selected, specifically the ones adopted
in 2014-2017. Focusing on this particular period is a result of critical find-
ings by Supreme Chamber of Control, summarizing the repatriation balance
for 2007-2013. The Supreme Chamber if Control has been specifically crit-
ical regarding the legal regulations applicable at that time which have not led
to the significant increase in the number of persons repatriated (120 to 140
repatriation arrivals to Poland annually). It did not fulfil the assumptions
of the government document entitled “Polish Migration Policy — current
status and proposed actions” (Supreme Chamber of Control, 2014: 7).

The legislator, following the suggestions included in the report of the
Supreme Chamber of Control, has made a number of crucial amendments
the to the Repatriation Act, including two amendments in 2017. Analysis
of the selected resolutions by the legislative bodies of the LGUs should
bring an answer to the question if amending Repatriation Act has fostered
the increased activity of the LGUs in the field of granting aid to repatriates.
It should be emphasised that repatriation is an internally complex social,
cultural and economic process (Cieslik, 2006: 77-79). It requites involve-
ment of various structures of public administration as well as making signif-
icant expenses, especially financed with public funds at disposal of govern-
ment and self-government administrative bodies. It can be assumed that the
amendments of Repatriation Act made in 2017 (the Act of 7 April 2017 and
the Act of 24 November 2017) will bring positive results only in a few years.
However, they constitute legal grounds for taking significant decisions in the
field of aid for repatriates.
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2 Framework of Aid for Repatriates Specified
in Article 20 RA [Repatriation Act]

The “repatriate” category has been used in Article 20 RA, but it should
be noted it is not the only category used in this Act in the context of benefi-
ciaries of the aid. Pursuant to Article 1 section 2 RA, a repatriate is a person
arriving to the Republic of Poland holding a national visa issued for repatria-
tion with intention to permanently reside in Poland. The following premises
are decisive for granting a repatriate status to an individual: arrival to Poland,
holding a national visa, intention to settle permanently in Poland. All the
aforementioned conditions need to be fulfilled.

The rules for issuing the national visa have been specified in Article 9 RA.
The national visa for repatriation may be issued to a person who jointly
tulfils the following conditions: is of Polish origin (the condition of having
Polish origin is selective in the context of fulfilling the intention to repat-
riate — Kowalski, 2006: 106); has lived in the following territory before the
day the Repatriation Act entered into force: Republic of Armenia, Republic
of Azerbaijan, Georgia, Republic of Kazakhstan, Kyrgyzstan Tajikistan,
Republic of Uzbekistan and the Asian part of Russian Federation. It is also
allowed to issue a repatriation visa, for repatriation purposes, to the spouse
and fourth-degree descendants (and their spouses) of the person fulfilling
the aforementioned criteria, provided that this persons are planning to settle
in Poland permanently. Such a solution is aimed at simplifying the repatria-
tion mode for the repatriation of the whole families residing outside Poland.

Two more categories have been identified in the provisions
of Article 1a RA added on 23 December 2017: “the candidate for repa-
triation” and “the closest relatives of the repatriate”. Repatriation candi-
date is a person of Polish origin for whom the consul has issued a decision
on being qualified for a national visa to be issued for repatriation, or — in the
case of a person applying for the national visa for repatriation purposes
before 1 May 2017 — decision on a promise to issue such a visa. Defining
the “candidate for repatriation” is essential to eliminate situation where
the conditions for settlement would be provided to a person not be able
to obtain the national visa for repatriation due to premises justifying a refusal
to issue such visa. The category of “closest relatives” means “immediate
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family including a spouse or underaged children of the repatriate or chil-
dren under parental custody of at least one parent arriving to the Republic
of Poland together with the repatriate. Thus, it is possible to provide finan-
cial help to the whole family of repatriates, not particular members (Sejm
paper no. 1904, 8th term in office of Sejm).

Taking into consideration the intention of the author of the project and the
final contents of Article 20 RA, as well as the provisions of Article 16 RA,
it may be noted that the concept of a repatriate used in Article 20 RA should
be understood in broad terms. The aid may thus be granted by the LGU
to repatriates, including members of their immediate family and other
persons who may be considered repatriates, once the conditions speci-
fied in Article 16 RA are fulfilled. A contrario, such aid may not be granted
to a candidate for repatriate as such person does not yet hold this status.

3 Legal Grounds for Establishing the Form, Amount
and Mode of Granting Aid for Repatriates

Pursuant to Article 20 RA, pecuniary, in-kind or other aid may be granted
as the contents of this provision uses a general concept of “aid” without
specifying its type. Period of time for granting such aid, its amount or possi-
bility to accumulate different form of aid granted to the same person holding
repatriate status have not been limited, either. The subjects authorised
to specify the form, amount and mode of granting aid for repatriates are
the legislative bodies of the LGUs, i.e. municipal councils, poviat councils,
voivodeship assemblies, adopting resolutions in the form of the act of local
law for that purpose. The legislative bodies of the LGUs may not vest these
powers with the executive bodies of LGUs (e.g. commune head, mayor, city
president, voivodeship or poviat administration) for implementation.

The legislative bodies of LGUs adopt the aforementioned resolutions
pursuant to the general authority specified in a proper systemic act (respec-
tively: Article 18 section 2 point 15 and Article 40 section 1 Act of 8 March
1990 on municipal self-government; Article 12 point 11 and Article 40
section 1 Act of 5 June 1998 on poviat self-government; Article 18 point
20 and Article 89 section 1 Act of 5 June 1998 on voivodeship self-govern-
ment) and specific powers laid down in Article 20 RA. The quoted provisions
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of self-government systemic acts indicate that the legislative bodies of the
LGUs adopt resolutions in other cases statutorily reserved for their compe-
tence. Such reservation regarding the analysed problem has been stipulated
in Article 20 RA. The general nature of the aforementioned authorisations
stipulated in self-government systemic acts may not constitute independent
grounds for adopting any resolution by the legislative body of LGU.
(Voivodeship Administrative Court in Wroclaw: III SA/Wr 134/08).
A specific authorisation is necessary, detived from statutory provisions,
expressed explicitly, not only resulting indirectly from the provisions of the
Act. Such authorisation should indicate the public administration authority
competent for issuing a given normative act and type of matters which can
be regulated. Statutory authorisation for LGU to establish local law may
not be presumed (Voivodeship Administrative Court in Kielce: II SA/Ke
392/10). The general competence of LGUs legislative bodies detived from
the provision of the self-government systemic acts is reviewed only when
other act contains provisions authorising these bodies to regulate certain
situation by means of a resolution (Voivodeship Administrative Court
in Lublin: IT SA/Lu 385/08, LEX no. 519125). To conclude, the provi-
sions of Article 20 RA, specifying type of matters to be regulated in the
form of local law, complement the general competence of LGUs legisla-
tive bodies to adopt issue resolutions contained in self-government systemic
acts.

4 Analysis of the Selected Resolutions
on the Aid for Repatriates

The characteristic feature is diversification of the forms of aid specified
in particular resolutions and different manner of limiting this aid, mainly
by applying the criteria of amount or time for granting the aid. In order
to eliminate any doubts regarding interpretation of the analysed resolu-
tions, it is explicitly stated that the aid is aimed at a repatriate and members
of their immediate family settled in the territory of a given LGU. The aid
granted by the communes is the most varied in terms of the objective
scope. Such aid includes: purchase of standard equipment for the residential
premises to which access has been granted (furniture, a washing machine,
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a refrigerator, a gas or electric kitchen and sanitary facilities); covering the
costs of translating the documentation necessaty to obtain Polish documents;
covering fees related to the issuance of Polish documents; one-off purchase
of food, hygienic articles and necessary cleaning products upon arrival
of the repatriate and their family to the place of residence; covering rental
fees for the use he of residential premises to which access has been granted,
as well as fees related to children of the repatriate attending to a public day
nursery or kindergarten; assistance in dealing with all official and administra-
tive matters related to settling in the territory of the LGU and registration
at the employment office; assistance in taking up employment by at least
one member of the family of the repatriate, as well as enabling the children
of the repatriate to take up education; covering the costs of current main-
tenance (in the amount of 100% of the current amount of unemployment
benefit, paid until the employment is obtained by at least one member of the
family of the repatriate (e.g. resolution no. XLLVI/251/2017); covering the
costs of accommodation and boarding service until the residential prem-
ises is available; covering the current living costs (limited to PLN 900 per
month for the first 12 months and up to PLN 600 per month for the next
12 months) (e.g. resolution no. LXXXV/2099/17); covering fees related
to the child’s school attendance, including coverage of fees related to school
meals; covering costs related to learning Polish language; payment for the
health insurance contribution of the repatriate and their family members
until they are covered by the social insurance system (e.g tesolution
no. LI1/428/2017); providing social support in the field of family benefits
in accordance with the provisions of the Act on family benefits, educational
benefit in accordance with the provisions of the act on state aid in raising
children, social assistance benefits, particularly in the form of social work
in accordance with the provisions of the Act on social assistance; one-off
payment of the costs of transporting the repatriate and members of their
immediate family from the place of arrival in Poland to their place of resi-
dence (e.g resolution no. XVIII/117/15).

Apart from the nominate forms of aid for repatriates, some resolutions
contain universal provisions allowing to grant aid in extraordinary circum-
stances. Such aim is achieved by adding a provision stating that a repatriate
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and the invited members of their immediate family may be granted aid other
than specified in the catalogue adopted in the resolution, if granting such aid
is justified by vital needs (e.g. Resolution no. L./941/14).

The period of aid granted by the municipalities is normally limited — between
12 (e.g. Resolution no. XX/143/2016) and 24 months (e.g. Resolution
no. LXXXV/2099/17), calculated from the day the repatriate crosses the
border of the Republic of Poland as a part of the repatriation process.
The sources for funding aid are included in the budgets of particular
municipalities.

The aid granted to repatriates by poviats is usually associated with specific
and single aims. It consists, among others, in financing the purchase of fuel
(e.g. up to PLN 1000 per family once a year), specific products for Easter
and Christmas (e.g. up to PLN 500 before each holiday per family), purchase
of textbooks and learning aids (for young people in full-time tertiary educa-
tion up to PLN 1,500 single payment per student), living costs outside place
of residence regarding taking up and continuation of studies (up to PLN
4,500 per student in each semester, upon producing a certificate of continua-
tion of studies issued by the educational institution), costs of renovating resi-
dential premises or single-family house (e.g. Resolution no. XIX/97/2016).
Aid granted by poviats to repatriates and members of their immediate family
is funded from the poviat own funds included in their budgets.

An example of combining two different systems of financing aid in one
resolution is a resolution by Sejmik Wojewddztwa Swictokrzyskiego
(e.g Resolution no. VI/126/15). One legal act normalizes the forms of aid
granted to repatriates and persons of Polish origin from the East holding Card
of the Pole. It should be emphasised that pursuant to the provisions of the
Act of 7 September 2007 on the Card of the Pole, the Card may be granted
to a person jointly meeting the requirements set forth in this Act (demon-
strating Polish identity by having at least a basic knowledge of Polish
language which is considered to be a mother tongue, as well as knowledge
and cultivation of Polish traditions and customs; submitting a written decla-
ration of belonging to the Polish Nation in the presence of the consul
of the Republic of Poland or the voivode; proving to be of Polish nation-
ality or having at least one parent or grandparent or two great-grandparents
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of Polish nationality or submitting a certificate by a Polish or Polish expa-
triate organization operating in one of the following countries, confirming
active involvement in activities for the benefit of Polish language and culture
or Polish national minority for at least the last three years; declaring that they
ot their ascendants have not repatriated or have not been repatriated from the
territory of the Republic of Poland). The Card of the Pole may be granted
only to the person holding the citizenship of the Republic of Armenia, the
Republic of Azerbaijan, the Republic of Belarus, the Republic of Estonia,
Georgia, the Republic of Kazakhstan, the Kyrgyz Republic, the Republic
of Lithuania, the Republic of Latvia, the Republic of Moldova, the Russian
Federation and the Republic of Tajikistan, Turkmenistan, Ukraine or the
Republic of Uzbekistan on the day of application or having status of a state-
less person in one of these countries.

The most important provision of the quoted Act is the fact that the Card
of the Pole may only be granted to a person who does not have Polish citi-
zenship or a permanent residence permit at the territory of the Republic
of Poland. This means the same person may not be a repatriate and at the
same time hold the Card of the Pole. Holder of the Card of the Pole
or a person of Polish origin pursuant to the provisions of Repatriation Act
holds priority right in applying for financial support granted to individuals
from state or self government budgets designated for supporting Polish
people abroad.

Pursuant to the aforementioned resolution by Sejmik Wojewodztwa
Swictokrzyskiego, material aid in the form of scholarships is granted to Poles
and persons of Polish origin from the East. The aim of this aid is addi-
tional support to young Poles and persons of Polish origin from the East,
including repatriates, planning to take up, continue or finish long-cycle, full-
time studies or 1st, 2nd or 3rd cycle full-time studies on public and private
tertiary education institutions in §wigtokrzyskie voivodeship. Pursuant to the
principles of granting the scholarships, a student who studies in more than
one faculty or university in Swigtokrzyskie voivodeship may apply for only
one scholarship at a time. A student repeating a year may not apply for schol-
arship, except for documented unexpected circumstances. The scholarship
may be granted regardless the other awards, financial prizes and scholarships
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from other sources. The maximum amount of the scholarship is 30% of the
minimum remuneration for work. The payment of scholarship is made from
the funds included in the budget of §wigtokrzyskie voivodeship.

The sums intended for aid for repatriates are included in the budgetary
resolutions of LGUs. Their amounts can vary considerably. This is due
to capability of funding such expenses by particular LGUs, as well as the
real needs in this regard resulting from the repatriates settling in the territory
of LGUs. Each repatriation year, between 120 and 140 people have returned
to Poland so far. Taking into account territorial dispersion of the repatriates
settling in Poland, the annual expenses for the discussed aid in different
LGUs totalled between several and a few dozen thousand zloty, e.g. in the
budget of the City of Gdarisk for 2015, 2016 and 2017 the amounts of PLN
40,000, PLN 60,000 and PLN 60,000; in the budget of City of Oswigcim for
2015 it was PLN 27,500; PLN 13,000 in the budget of Byczyna Municipality
in 2014; PLN 17,835 in the budget of the Town of Belchatéw for 2016;
PLN 25,550 in the budget of the Town of Swidnica for 2016.

Own funds of LGUs are not the only funds in their budgets allocated for
financing aid for repatriates. Separate segments of budgetary classifica-
tion include expenses for such actions financed with designated subsidies
received by the LGUs from state budget. These amounts vary, e.g. there was
PLN 18,739 in the budget of Kluczborski Poviat for 2014, PLN 175,005
in the budget of Wadowice Municipality in 2016, PLN 100,000 in the budget
of the Town of Lowicz in 2017. Designated subsidies are allocated from
dedicated state budgetary allowance designated for financing aid for repatri-
ates, mainly providing them with residential premises. Designated subsidy
is transferred pursuant to agreement made between the competent voivode
and the LGU.

5 Conclusion

The aims and hypotheses formulated in the Introduction have been
confirmed in the course of analysis of the contents of the resolutions
adopted by the legislative bodies of LGUs. It has been proved that there has
been significantly more interest in granting aid to repatriates mainly since
2015, i.e. following significant amendments to the Repatriation Act.
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The share of own funds of the LGUs in financing the needs of repatriates
and their closest relatives is a significant contribution to satisfying the needs
of people who opted for relocation to Poland as repatriates. The wording
of Article 20 RA should be evaluated positively, as it allows flexible actions
by LGUs, ie. adjus