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Predstaveni

- 15 let praxe v ramci danového poradenstvi

= Ernst & Young CZ (Senior manazer) - 9 let

— Ernst & Young US (ITS desk NYC) - 6 mésicQ

= Alpiq group (International Tax manager) - 4 roky

= Eurowag group (Group Tax manager) — 2 roky

= Zameéreni: International tax, Transfer pricing,
Corporate Income Tax, Transactions, Litigation

- Certifikovany danovy poradce C. 4784



Uvedeni do problematiky
mezinarodniho zdaneéni



Co je mezinarodni zdaneéni?

- Danové aspekty transakci smeérujici ze zahranici a do
zahranici:

Mezinarodni obchod zbozi a sluzeb

Cinnost nadnarodnich korporaci

Investice do / ze zahranici

Osoby pracujici v zahrani¢i / zahrani¢ni osoby pracujici v
tuzemsku



Zakladni principy mezinarodniho zdanéni
— zakon o danich z pFijmu

- § 17 zakona ¢. 586/1992 Sb., o danich z pFfijmu (ZDP)
- Poplatnik - Danovy rezident x Danovy nerezident (§ 17-2 ZDP)
- Zdanéni - Celosvétovy prijem versus Pifjem ze zdrojd CR
- KliCova podminka - Sidlo + Misto vedeni (§ 17-3 ZDP)

- § 22 ZDP - Zdroj prijmi (danovy nerezident)
- Prijmy ze zdrojt na Gzemi Ceské republiky (Source income)
- § 22-1 ZDP - napf. Dividendy, Licencni poplatky, Uroky
- § 36 ZDP - Zvlastni sazba dané (srazkova dan) - WHT

- Stala provozovna (Permanent Establishment)
- § 22-2 ZDP - Fixed Place of Business, Dependent Agent, Service PE
- § 23-11 ZDP - Stanoveni zakladu dané PE

- § 38fa ZDP - CFC pravidla



Zakladni principy mezinarodniho zdanéni
- mezinarodni smlouvy

- Mezinarodni smlouvy jsou zavazné a maji prednost pred zakonem
(¢ldnek 10 Ustavy Ceské republiky)

- Smlouva o zamezeni dvojiho zdanéni (Double Tax Treaty)
- Ptehled platnych smluv | Ministerstvo financi CR (mfcr.cz)
- Separatni definice (Tax Resident, PE, Dividend, Interests, Royalties)
- Pozor na Protokoly a Multilateral Instrument (viz dale)
- OECD Commentary on Model Tax Convention

- EU Direktivy (Parent-Subsidiary, Interest-Royalty, Merger, etc.)
- Substance requirements + Beneficial owner (10 Afs 140/2018)
,BEPS practices cost countries 100-240 billion USD in lost revenue

annually, which is the equivalent to 4-10% of the global corporate
income tax revenue." (www.oecd.org)



https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
https://www.mfcr.cz/cs/legislativa/dvoji-zdaneni/prehled-platnych-smluv
http://www.oecd.org/
http://www.oecd.org/
http://www.oecd.org/
http://www.oecd.org/
http://www.oecd.org/

Zakladni principy mezinarodniho zdanéni
- modelovy priklad struktury

Lokalni (NL) danovy zakon:
- CIT - danové rezimy

- Dividend - 15% WHT

- Osvobozeni mozné?

DTT US-NL.:
- Dividend - 0-15% WHT
- MLI?

Lokalni (CZ) darnovy zakon:
- Interests, Royalties -
15%/35% WHT

EU I-R Directive:
- Osvobozeni mozné (zadost)

DTT CZ-NL:

- Interests — 0% WHT
- Royalties - 5% WHT
- MLI? + Substance?

US

Dividend

NL

USCo
HoldCo
Royalties /
Interests
OpCo

»
|

Operating Income

CZ, PL, HU



Pripadova studie c.1

— vytvorte si vlastni strukturu

Factory

Distribution

Jste Head of Tax
mezinarodni korporace
zamérené na prodej
nealkoholickych napojd.

Jak byste zvazovali
umisténi a nastaveni
transakci mezi zakladnimi
urovnémi skupiny - (i)
vyroba, (ii) distribuce a (ii)
headquarters.

Primarné se zamérte na
aspekty mezinarodniho
zdanéni.




Historické danové planovaci
struktury



Historické danoveé
— US corporation

US corporation in numbers:

- Global net income approx.
USD 3bn

- Overall revenues received
from UK market approx.
USD 11bn

- UK companies reported
taxable profit of GBP 73m

Provision of low
value-added services
(warehouse + cloud)

struktury

Shareholder

US

Local taxation and

Distribution
expected under low
7 HoldCo tax regime
/ LUX
UK
\ | |
\\ Operating income
N from local sales
-1 UKCo

Source: Why is Amazon still paying little tax in the UK? - Tax Justice Network



https://www.taxjustice.net/2018/08/10/why-is-amazon-still-paying-little-tax-in-the-uk/
https://www.taxjustice.net/2018/08/10/why-is-amazon-still-paying-little-tax-in-the-uk/
https://www.taxjustice.net/2018/08/10/why-is-amazon-still-paying-little-tax-in-the-uk/
https://www.taxjustice.net/2018/08/10/why-is-amazon-still-paying-little-tax-in-the-uk/

Historické danové struktury
- NetApp (Dansky soud C-117/2016)

Argumenty soudu:
- Kyperska spolecnost Cisté Shareholder
formalni kvdli vyhnuti se

srazkové dani Dividend us
- Nepatrny zdanitelny zisk
- Neopravnéni naklddat s | ----m--mmmmmmmmmmm oo
prijmy
- Cisté formalni struktura
Bermuda

Loan repayment

Cyprus

Dividend

Denmark




Historické danové struktury
— dalsi priklady mezinarodnich struktur

Royalty planning - TAAKS AVOYD (video)

Holdingové struktury (Lux, NL, Cyp)
- Investice

- Holding

- Exit

- Hybridni instrumenty

- IP boxes (vyhodny danovy rezim vztahujici se k nehmotnému
majetku)

- Software companies (local distributor versus global licence
holder)

- Financing entities a dalsi...


https://www.youtube.com/watch?v=8kHCLe1ZL7c
https://www.youtube.com/watch?v=8kHCLe1ZL7c
https://www.youtube.com/watch?v=8kHCLe1ZL7c

Historické danové struktury
— Ceske priklady (debt-push down)

HoldCo
NL
S Interni financovani CZ
N NewCo
. Externi financovani
Akvizice & -y TR
Upstream ! + I70kaln|,zdarvutelvny prijem
Flize ' - Urokove danove
uznatelné naklady
= Optimalni zaklad dané
e OpCo
Operating Income! Omezeni:
! - Preceneni
__________________________________ - Nizka kapitalizace
- ATAD
- Zneuziti prava (Interni
versus Externi - NSS)*
- MLI

* 31 Afs 29/2020-88



Historické danové struktury
— ceske priklady (debt-equity swap)

HoldCo
LUX
Dividendova CZ
distribuce
+ Osvobozena dividenda
> OPCo - Urokové danové
;e . uznatelné naklady
Externi financovani

= Optimalni zaklad dané

Omezeni:

- Nizka kapitalizace

- ATAD

- NSS judikatura (OKD)*
- Zneuziti prava

- Substance holdingu

Dalsi typy financovani:
- Korunové dluhopisy**

*5 Afs 25/2009-98
** 4 Afs 376/2021-60



Nové trendy v ramci potirani
danoveé planovacich struktur



Nové trendy v potirani danovych struktur
- Base erosion and profit shifting

"Base erosion and profit shifting (BEPS) refers to tax planning strategies
used by multinational enterprises that exploit gaps and mismatches in tax
rules to avoid paying tax.” (www.oecd.org)

- Action plan 1: Digitalization (digital tax, VAT)

- Action plan 2: Hybrid Mismatches (ATAD)

- Action plan 3: Controlled Foreign Company (ATAD)

- Action plan 4: Limitations on Interest Deductions (ATAD)

- Action plan 5: Harmful Tax Practices (Exchange of information)

- Action plan 6: Tax Treaty Abuse (MLI)

- Action plan 7: Permanent Establishment Status (OECD rules + MLI)
- Action plan 8-10: Transfer Pricing (OECD TP guidelines)

- Action plan 12: Mandatory Disclosure Rules (DAC6 directive)

- Action plan 13: Country by Country Reporting (CbCR)

- Action plan 14: Mutual Agreement Procedure (MAP)

- Aktualni iniciativy - Pillar 1 & 2, Shell companies, DAC, public CbCR...
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Danova revoluce
- OECD Pillar 1 and 2

"As of October 2021, over 135 countries and jurisdictions have joined
the Two-Pillar Solution to reform international taxation rules and ensure
that multinational enterprises pay a fair share of tax wherever they
operate” (www.oecd.org)

- OECD Pillar 1 = digital tax principles

- OECD Pillar 2 = global minimum tax 15%

“"Under Pillar One, taxing rights on more than USD 125 billion of profit
are expected to be reallocated to market jurisdictions each year. With
respect to Pillar Two, the global minimum tax of 15% is estimated to
generate around USD 150 billion in additional global tax revenues

annually.” (www.oecd.org)
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OECD Pillar 2
- Zakladni principy

- Nadnarodni skupiny s konsolidovanym obratem pres EUR 750m
- U¢inné od 2024 (lokalni implementace se v jednotlivych zemich ligi)

- Globalni minimalni dan 15% (Top-up tax) - zakladni parametry:
- vypocet: Adjusted Covered Taxes / Net Globe Income
- dorovnavaci dan stanovena per zemi (IIR, QDMTT, UTPR, apod.)
- moznost uplatnéni pfechodnych bezpeénych pristavi
- vychdzi se z upravenych IFRS vysledku
- substance zvyhodnéni (carve-out test)
- dopad na pobidky a dalsi danové benefity
- narocnost na systémy, procesy a danové planovani



Pripadova studie ¢.2
— Dopad globalni minimalni dané

Jak se zméni celkové
. nastaveni skupiny z
Factory Distribution pripadové studie ¢.1 pfi
implementaci pravidel

OECD Pilire 2?




Nepovolené danoveé planovani

Zneuziti prava: subjektivni + objektivni podminka + praktické okolnosti

,Podle NSS byla i fuze jako nutny mezikrok pro darnovou ucinnost
vyplacenych urok( zjevné prevéazné motivovdana snahou sniZit dariovou
povinnost spolecnosti A... " (10 Afs 272/2021 - 85)

OECD BEPS (MLI - principal purpose test): "..if one of the principal
purposes of transactions or arrangements is to obtain treaty benefits, these
benefits would be denied..."

OECD BEPS (DAC6 - main benefit test): "...if it can be established that
the main benefit or one of the main benefits which, having regard to all
relevant facts and circumstances, a person may reasonably expect to derive
from an arrangement is the obtaining of a tax advantage...”

8§ 240, odst. 1 Trestniho zakoniku: ,Kdo ve vétsim rozsahu zkrati dan,
. anebo vylaka vyhodu na nékteré z téchto povinnych plateb, bude
potrestan odnétim svobody..."



Danové rizeni korporace -
zkusenosti z praxe



Danové rizeni korporace
- zkusenosti z praxe

Smlouvy o zamezeni dvojiho zdanéni versus lokalni pravidla
Akvizicni strukturovani a financovani

Stalé provozovny a mezinarodni zameéstnavani

Danové ztraty

Prevodni ceny, poplatky ve skupiné a ziskavani zavaznych posouzeni
Danoveé kontroly (teorie versus praxe)

DPH a cash-flow dopady

Pillar 2, ATAD, DAC, CbCR, MLI, FASTER, substance requirements...



Pripadova studie ¢.3

— externi versus interni refinancovani

Alt.1) New external
debt financing (EUR)

v

Alt. 2) New external
debt refinancing
(PLN)

v

OPCo

Alt.1) Intercompany
debt refinancing
(PLN)

v

Repayment of
historical external
debt (PLN)

V 4

CZ

PL

Stavajici bankovni
financovani na urovni OpCo
mUzZe byt refinancovano
skrze (i) HoldCo za pouziti
intercompany pdjéky nebo
primo na urovni (ii) OpCo

Jaké byste zvazili pro a
proti? (danfové, pravni,
ekonomické aspekty)




Zaveér a Dotazy

Myslenka na zaveér:

"Our new Constitution is now
established, and has an appearance
that promises permanency,; but in this
world nothing can be said to be certain,
except death and taxes.”

Benjamin Franklin (November 1789)

Dotazy?




Podekovani a kontakt

Ing. Jakub Sindelar
Tel.: + 420 603 577 842

E-mail: jakub.sindelar@eurowag.com

V pripadé jakéhokoliv dotazu mé nevaheijte
kontaktovat.

Dekuji za pozornost a preji hezky den
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