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Background and overview of basic principles

 EC Treaty and the fundamental freedoms
* Breaches of a fundamental freedom and justification
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Background and overview of basic principles

EC Treaty and the fundamental freedoms

Fundamental freedoms

- Free movement of goods, Art. 23-31

« Free movement of workers, Art. 39

« Freedom of establishment, Art. 43
« Freedom to provide services, Art. 49
- Free movement of capital, Art. 56

« General prohibition of discrimination due
to nationality and freedom to reside freely
within the EU, Art. 18

November 2006

EU a pfimé dané
Slide 4

PricewaterhouseCoopers




Background and overview of basic principles

EC Treaty and the fundamental freedoms

Art. 43 (Freedom of establishment)

“... restrictions on the freedom of establishment of nationals of a
Member State in the territory of another Member State shall be
prohibited. Such prohibition shall also apply to restrictions on the
setting-up of agencies, branches or subsidiaries by nationals of
any Member State established in the territory of any Member
State.”

Art. 48

...extends this freedom to companies of a Member State.
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Background and overview of basic principles

EC Treaty and the fundamental freedoms

Art. 49 (Freedom to provide services)

“... restrictions on freedom to provide services within the
Community shall be prohibited in respect of nationals of Member
States who are established in a State of the Community other
than that of the person for whom the services are intended.”
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Background and overview of basic principles

EC Treaty and the fundamental freedoms

Art. 56 (Free movement of capital)

“... all restrictions on the movement of capital between Member
States and between Member States and third countries shall be
prohibited.”
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Background and overview of basic principles

Breaches of a fundamental freedom and justification

Fundamental freedoms preclude:
- Direct and indirect discrimination on grounds of nationality

- Discrimination on grounds of the place of the economic
activity (restrictions)

In order to show that there is discrimination (direct or indirect)
or restriction it is necessary to show that:

(a) different rules apply to comparable situations
(b) or the same rules apply to different situations
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Background and overview of basic principles

Breaches of a fundamental freedom and justification

Restrictions and indirect discrimination tolerated if (Gebhard
case, C-55/94) they are:

applied in a non-discriminatory manner
justified by imperative requirements in the general interest

suitable for securing the attainment of the objective which they
pursue and

not going beyond what is necessary in order to attain it.
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Background and overview of basic principles

Breaches of a fundamental freedom and justification

Justifying a law which breaches a fundamental freedom

Fiscal protection

Fiscal cohesion

Fiscal supervision

Tax avoidance

Taxation on the principle of territoriality
Allocation of taxing rights

Prevention of double use of losses

...and the newly raised claims from governments to limit the

effects of ECJ judgments to the future
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Priklady k zakladnim principum

« ECJ pripad
» Pozadavky komise na Clenske staty v oblasti primych dani




Marks & Spencer Plc v Halsey (C-446/03)

No group relief
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Case law update

Marks & Spencer Plc (C-446/03)

 Restriction freedom of establishment

- ECJ: UK system is in accordance with the principle of
territoriality (Futura), but this is no justification

 However: justified

- need of a balanced allocation of taxing power between the
different Member States concerned

- danger of double dip
- prevention of tax avoidance
* None the less: disproportionate

- where there is no local loss relief whatsoever, whether by
carryback, current relief or carryforward
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Case law update

Pozadavky komise na Clenske staty

« Recko — zdanéni dividend
« Polsko — zdanéni loterii

- Belgie, Spanélsko, Italie, Lucembursko, Nizozemsko —
odchozi dividendy

* Portugalsko — zdaneni bank
« Belgie — odpocty od dané
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Legislativni a dalsi vyvoj

« Smernice o materskych a dcerinych spolecnostech
« Smernice o fuzich

 Smernice o usporach

 Smernice o urocich a licencnich poplatcich

« Evropska spolecnost - Societas Europaea (SE)

* Smernice o nadnarodnich fuzich pro s.r.o.

* Navrhy komise na zdaneni spolecnosti
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Legislativni a dalsi vyvoj

Evropska spoleCnost - Societas Europaea (SE)

Status evropske spolecnosti ucinny od 8. rijna 2004

SE musi zahrnovat 2 nebo vice entit z ruznych Clenskych statu
SE muze byt zalozena:

- Fuzi existujicich EU akciovych spoleCnosti

- Transformaci existujici akciove spolecnosti

- Zalozenim holdingove spolecnosti

- Zalozenim dcery

Registrace ve state centraly
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Legislativni a dalsi vyvoj

Evropska spoleCnost - Societas Europaea (SE)

* Funguje jako jedna entity se stalymi provozovnami v ostatnich
Clenskych statech

- Zjednodusena firemni struktura
- Nizsi administrativa & naklady
- Zvysena transparence & corporate governance
* ProC nepouzit ‘beznou’ spolecnost?
- Vznik SE fuzi umoznuje prechod od struktury s mnoha
samostatnymi entitami k jedné entite

- Moznost presunout sidlo SE
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Legislativni a dalsi vyvoj

Smernice o nadnarodnich fuzich pro s.r.o.

. Clenské staty EU, které umoziiuji fuze mezi spoleénostmi s
rucenim omezenym musi pravidla rozsirit na nadnarodni fuze
* Implementace do 15. prosince 2007
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Legislativni a dalsi vyvoj

Navrhy komise na zdaneni spoleCnosti

» Code of Conduct, transfer pricing documentation

« Common Consolidated Corporate Tax Base (CCCTB)
- nadnarodni skupina podniku by mohla pocitat zaklad
dane pro vSechny své EU podniky podle novych
vseobecnych pravidel aplikovatelnych v ramci celé EU

 Home State Taxation
- nadnarodni skupina podniku by mohla pocitat zaklad
dane pro vsechny sve EU podniky podle pravidel statu
centraly (pro SME)
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Legislativni a dalsi vyvoj

Navrhy komise na zdaneni spolecnosti - CCCTB

* Pracovni skupina CCCTB zalozena komisi v roce 2004 s
cilem:

- prozkoumat z technickeho hlediska moznou definici
spoleCného zaklad dane pro spoleCnosti operuijici v
ramci EU

- prodiskutovat zakladni principy zdaneni

- prodiskutovat zakladni prvky struktury spolecneho
zakladu danée

- ostatni technické detaily jako napriklad mechanismus
pro ‘sdileni’ spoleCného zakladu dane mezi Clenskymi
staty.
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Legislativni a dalsi vyvoj

Navrhy komise na zdaneni spolecnosti — CCCTB

« Hlavni zavery k dubnu 2006:

- CCCTB ma byt jednoduchy s minimem vyjimek

- CCCTB ma byt konsolidovan na urovni skupiny a
spolecnosti maji mit moznost jeho pouziti dobrovolne

- pravidla pro vypocet CCCTB maji byt samostatna nikoliv
formalneé spojena s IFRS

- soucasha spoluprace s experty ze vsech clenskych
statu, podnikatelské a akademické sféry je
nejefektivnejsi

EU a pfimé dané November 2006
PricewaterhouseCoopers Slide 21




Legislativni a dalsi vyvoj

Code of Conduct — obsah, cil

* CoC zavazuje Clenskeé staty, aby nezavadély zadna nova
danova opatreni, ktera by byla skodliva z pohledu danové
konkurence mezi staty a aby pripadne zmenily vSechna
dosavadni opatreni, ktera maji takovy charakter

« Kodex zahrnuje jakakoliv opatreni, ktera maji Ci by mohla
mit podstatny vliv na rozhodovani o umisténi podniku v EU

 Kiritéria pro identifikaci potencialniho skodliveho opatreni
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Legislativni a dalsi vyvoj

Code of Conduct - historie/souc¢asnost

Skupina CoC byla zalozena v r. 1998
|dentifikovano 66 danovych opatreni se skodlivymi rysy
- 40 v EU statech
- 3 na Gibraltaru
- 23 na zavislych Ci pridruzenych teritoriich
Dnes jsou opatreni revidovana, zrusena Ci nahrazena
jinymi
Prechodné obdobi do 31.12.2005
Nekteré vyjimky byly sjednany i za tuto Casovou hranici
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