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I. INTRODUCTION
In the world legal order that emerged after World War II and was codified in the U.N. Charter
("Charter"), states are prohibited from committing aggression against other states. [FN1] If a
state is subjected to an armed attack, it is to approach the U.N. Security Council, which must
deal with the situation. Pending action by the U.N. Security Council, such a state may use
armed force, if necessary, in its defense. [FN2
This right of defense, which is key to the United States' view of its armed force in
Afghanistan in 2001, allows a state to act immediately. The rationale is that the time that may
be required for the Security Council to act might allow the aggressor to prosecute its attack
unchecked. A state using defensive armed force must immediately report its actions to the
Security Council so that the Council may act. [FN3]
Armed force used in claimed self-defense must be necessary to protect the victim state,
meaning that no alternative short of armed force would suffice. [FN4] Additionally, only as
much force as is necessary for self-protection may be employed, which means that a state
using defensive armed force may not inflict harm beyond that needed for its defense. [FN5]
Armed force used purportedly in self-defense, but which does not meet the criteria for self-
defense, constitutes aggression.
The United States, as a member state of the United Nations, is bound by this legal regime.
The United States was a primary proponent of the Charter at the end of World War II. It is
one of only five states to occupy *542 a permanent seat on the U.N. Security Council, a
position that gives a state power to veto draft resolutions and, thus, prevent the Council from
acting in ways the state does not desire. [FN6
In its military action in Afghanistan, the United States purported to act within the constraints
imposed by the U.N. Charter. On the day it initiated air strikes against Afghanistan, John
Negroponte, U.S. Ambassador to the U.N., sent a letter to the President of the U.N. Security
Council reciting that the United States had initiated self-defensive armed action against
Afghanistan. [FN7] By the act of sending this letter, the United States acknowledged that its
armed action would be aggression against Afghanistan unless justified as self-defense.
The United Kingdom purported to act within the same constraints. Like the United States, it
sent a letter to the President of the U.N. Security Council asserting that it was acting
defensively, although not in defense of itself, but rather in defense of the United States. [FN8]
The U.N. Charter allows not only "self-defense," but "collective self-defense," meaning that a
state under attack may ask other states to aid in its defense. [FN9]
The self-defense theory propounded in the U.S. and U.K. letters was that Afghanistan was
harboring terrorists who attacked the United States, that further attacks might be anticipated,
and that military action was needed to deter them. The two letters, each only one page in



length, did not recite all of the necessary elements of a valid claim of self-defense. If those
elements were present, the claim would be valid.

The U.S.-U.K. defense claim raises serious issues about the scope of self-defense in
international law. It is universally acknowledged that a state may use force in its own defense,
if necessary to protect itself, pending collective action by the U.N. Security Council to
provide that protection. At the same time, the self-defense concept, if read too broadly,
eviscerates the prohibition against the use of force. If a state may lawfully attack in defense
where it only anticipates a potential *543 attack in the future, then many states could lawfully
initiate armed action against other states.

This Article reviews the elements of self-defense that must be present for the U.S.-U K. self-
defense claim to be valid: (1) the United States must have been experiencing an armed attack;
(2) Afghanistan must have been the perpetrator of that armed attack; (3) armed force must
have been the only way to protect against that armed attack; (4) there must have been no time
to resort to the U.N. Security Council before initiating the armed force; (5) the armed force
employed must have been appropriately directed to protect against the armed attack; and (6)
the armed force employed must not, in its scope, have been out of proportion to the harm the
United States sought to avert. Next, this Article assesses two bases on which other analysts
have sought to justify the U.S.-U.K. armed action: (1) the reaction of the U.N. Security
Council to the U.S.-U.K. action, which some view as acquiescence to it; and (2) the doctrine
of reprisal, which would allow for an act in response to a prior attack. Finally, the Article
examines potential negative consequences to the world community if the U.S. anticipatory
self-defense position gains acceptance.

II. THE ELEMENTS OF SELF-DEFENSE

A. Armed Attack

The first question is whether the United States was under armed attack when it commenced
armed action against Afghanistan on October 7, 2001. The attacks of September 11, 2001, are
an element but are not sufficient. A state that has been the victim of a completed attack may
not use armed force in response and claim self-defense. Armed force may not lawfully be
employed to "send a message" or to deter attacks generally. [FN10] A state that does so is
said to engage in a reprisal rather than in self-defense. Reprisals are not permitted. [FN11]
The U.S. and U.K. letters did not rely on the reprisal concept. To the contrary, both letters
reflected an acceptance of the prohibition against reprisals. The U.S. letter mentioned, to be
sure, the attacks of September 11th, but it critically referred as well to "the ongoing threat to
the United States and its nationals posed by the Al-Qaeda organization." [FN12] A *544
weakness of the two letters was that they did not specify information about any particular
anticipated attacks. They failed to specify either the anticipated time, location, or target.
Under the U.N. Charter's self-defense provision, the armed attack to which a state responds
must be occurring or be so imminent as to be obvious. In a much-cited exchange with Britain
in 1842, U.S. Secretary of State, Daniel Webster, said that force may be used in self-defense
only if the need is "instant, overwhelming, and leaving no choice of means, and no moment
for deliberation." [FN13

Most publicists reject the suggestion that defensive force may be used against attacks that are
anticipated but that are not yet obvious. [FN14] Article 51 of the Charter allows self-defense
"if an armed attack occurs," a formulation that suggests that the armed attack must have
commenced. [FN15] Those publicists who support the doctrine of anticipatory self-defense
have said that the force anticipated must be imminent. [FN16

Article 51, as it appears in the four authentic texts of the Charter, other than English, confirms
that an armed attack must have commenced, or at least be commencing, before armed force



can be used in self-defense. The Chinese text reads: "[a]t any time any member of the United
Nations is attacked by military force." [FN17] The French text reads: "if a Member of the
United Nations is the object of an armed aggression." [FN18] The Spanish text reads: "in the
event of an armed attack against a Member of the United Nations." [FN19] The Russian text
reads: "if an armed attack shall occur on a Member of the Organization." [FN20] All these
formulations strongly imply an ongoing attack as the situation in which a state may lawfully
use force in its defense. Thus, by the Charter definition, the United States does not appear to
have been under armed *545 attack as of October 7, 2001. It had suffered a serious attack on
September 11th, but that attack was complete as of October 7th.

B. Afghanistan as Perpetrator

The second element of the U.S. claim was that Afghanistan, the state against which it initiated
armed force, was the aggressor. The fact that Afghanistan must be the perpetrator was
acknowledged by the United States in its letter to the Security Council. The U.S. letter
referred to "the decision of the Taliban regime to allow the parts of Afghanistan that it
controls to be used by [Al-Qaeda] as a base of operation." [FN21] The letter did not claim that
Afghanistan organized or encouraged the September 11th attacks or that it was, as of October
7th, organizing or encouraging attacks by Al-Qaeda.

When the U.N. General Assembly wrote a definition of "aggression," it addressed the
situation in which a state uses irregulars, not its regular army, to attack another state. The
General Assembly said that if a state sends irregulars who carry out an armed attack on
another state, that would be aggression, as much as if it had sent its own armed forces. [FN22]
The United States was not alleging, however, that Afghanistan did that. The claim of
"harboring" falls short of a claim that Afghanistan was attacking the United States through the
instrumentality of Al-Qaeda. By claiming a right of self- defense against a state that
"harbors," the United States was pushing the accepted scope of the concept of armed attack.
The United States appeared to rely on instability in Afghanistan as another factor behind the
need to use military force, rather than relying on the government of Afghanistan for assistance
in curtailing the activity of the Al-Qaeda organization. That reliance is undercut in
considerable measure, however, by the fact that it was the United States that was largely
responsible for that instability, by virtue of the massive funding it provided to Mujahedin
elements in Afghanistan in the 1980s. [FN23

Sean Murphy argues that the September 11, 2001, attacks are imputable to Afghanistan and,
therefore, that Afghanistan is responsible *546 for an armed attack against the United States.
[FN24] Murphy's analysis is inapposite, however, because the issue is not whether the
September 11, 2001, attacks are imputable to Afghanistan, but rather, whether the future
attacks against the United States anticipated as of October 7, 2001, were imputable to
Afghanistan. Murphy finds Afghanistan responsible on the rationale that it allowed Al-Qaeda
to operate from its territory despite knowledge of its intent, that it allowed Al-Qaeda to
"exercise governmental functions in projecting force abroad," and that it failed to extradite
Al-Qaeda operatives, thereby adopting Al-Qaeda's conduct as its own. [FN25]

These points do not establish imputability to Afghanistan either for the September 11, 2001,
attacks or for anticipated future attacks. A failure to extradite a suspect does not render a state
responsible for the acts of such an individual. Even allowing Al-Qaeda to operate with
knowledge of its aims does not suffice. Murphy relies on language of the International Law
Commission that suggests that a state is responsible for the acts of a private group if it allows
such group to exercise governmental functions. [FN26] However, the International Law
Commission was referring to the exercise of governmental functions in the territory of the
state, not to what Murphy refers to as exercising governmental functions by projecting force
abroad. [FN27



C. Armed Force As the Only Possible Means

The third element of the self-defense claim is that armed force was the only way to gain
protection. If means causing lesser harm are available, they must be used. Armed force is a
means of last resort. Several other options, however, were at hand as of October 7, 2001. At
*547 the same time as it initiated military action against Afghanistan, the United States sought
to shut off financing to Al-Qaeda. It thereby acknowledged that there was at least this other
means, even if it claimed that this means alone might not suffice.

Another possible means was criminal prosecution of those responsible in Al-Qaeda. The
United States did not, however, make a credible demand on Afghanistan for the surrender of
Al-Qaeda figures. It made only broad-brush demands that Afghanistan surrender those
responsible for the September 11th attacks. It did not provide names of particular suspects or
detailed information about their involvement. Afghanistan pressed for detailed evidence about
particular individuals, but the United States declined to provide any. In extradition practice, a
state presents particularized information to meet a probable cause standard of guilt with
regard to any individual sought. [FN28] In requesting this information, the Taliban
government of Afghanistan was thus adhering to accepted standards of international conduct.
With regard to Osama bin Laden, whom the United States did specifically name, Afghanistan
indicated willingness, both before and after October 7, 2001, to discuss a surrender, but the
United States refused to talk to the Taliban government. [FN29] As Cherif Bassiouni, a
leading analyst of extradition law, stated, "The United States ... never formally sought bin
Laden's extradition from Afghanistan, nor did it present to Afghanistan's government any
evidence of his criminal involvement in the terrorist attacks on New York and Washington."
[FN30] Hence, Bassiouni characterizes the U.S. armed action in Afghanistan as an "over-
reaction." [FN31]

No state can expect another to surrender persons suspected of criminal violations without
proving direct contact and providing detailed information. The fact that the United States did
not seriously *548 pursue the surrender of Al-Qaeda figures as a means of protecting itself
casts doubt on its need to use force.

The situation for the United States was that of serious harm caused by a criminal act in
violation of the laws of New York and of the United States. [FN32] If the United States had
an opportunity to protect itself by gaining the surrender of persons responsible for the future
attacks it anticipated against itself, then it was required to pursue that course. Such efforts
might have turned out to be fruitless. In the circumstances, however, the United States did not
make a serious effort. Having failed to seek extradition properly, the United States does not
have a credible case that its use of armed force in Afghanistan was "necessary."

D. Avoidance of the U.N. Security Council

The fourth element, related to the concept of necessity, is that a state may use unilateral force
against an armed attack only if there is no prospect that the U.N. Security Council can protect
it from the attack. Article 51 allows defensive force only until the Security Council acts,
thereby implying that if the Security Council is in a position to act, a state under attack has no
need to resort to armed force by itself. [FN33] If indeed there is time for an approach to the
Security Council, there is no need to use force unilaterally, and, hence, no right to use force in
self-defense.

The United States did not, however, assert that Afghanistan, or Al-Qaeda, was about to attack
as of October 7, 2001. Viewing the situation in the best light for the United States, if future
attacks were to occur, their time could not be determined; hence, they might occur at any
time. Even on that set of facts, there is no valid reason for the United States not to approach
the Security Council. The Council is accustomed to convening on short notice to cope with



developing situations, and the United States, given its powerful position within the United
Nations, can convince the Council to act in a particular way more readily than other states.
As of early October 2001, moreover, the United States enjoyed the sympathy of the U.N.
membership, as reflected in the resolution of condolence that the Security Council passed the
day after the September *549 11th attacks. [FN34] In 1990, following Iraq's invasion of
Kuwait, the United States had been able to gain a Security Council resolution that gave the
Council's imprimatur to military action the United States sought to take. [FN35]

In addition to its resolution of condolence, the Security Council had adopted Resolution 1373
on September 28, 2001, in which it called for a series of measures against international
terrorism. [FN36] In Resolution 1373, the Security Council referred to the attacks of
September 11, 2001, as a threat to the peace, a finding that, under U.N. Charter Article 39,
can lead to the imposition of economic (Article 41) or military (Article 42) sanctions. [FN37]
Resolution 1373 made this characterization in such a sweeping fashion, however, as to cast
doubt on what the Council had in mind. The preamble clause in question, referring to the
attacks of September 11, 2001, provided: "Reaffirming further that such acts, like any act of
international terrorism, constitute a threat to international peace and security." [FN38]
Crucially, the Security Council did not, in Resolution 1373, mention Afghanistan in any way,
much less call for armed action there. [FN39] As a result, the Security Council neither
organized, nor authorized, armed action by any state in the territory of Afghanistan.
Resolution 1373 did refer, in its preamble, to "the inherent right of individual or collective
self-defense as recognized by the Charter of the United Nations as reiterated in resolution
1368," but it did not specify Afghanistan or any other territory as a permissible target for
defensive armed force. [FN40]

In Resolution 1373, the Security Council organized economic sanctions against terrorist
groups. [FN41] Arguably, that resolution constituted the Security Council's "action" under
Article 51, thereby precluding unilateral armed action against Afghanistan. However, the
meaning of the phrase "until the Security Council acts" in Article 51 is less than precise in
such circumstances.

*550 Even given a construction of facts most beneficial to the United States, there seems to
have been a possibility of gaining protection by action initiated by the Security Council. The
U.N. Charter allows unilateral force only if there is no time to approach the Council. Such
was not the situation facing the United States as of October 7, 2001.

E. Armed Force in Self-Protection

The fifth element is that the armed force used by the United States must have been geared
toward self-protection. This means that it must have been undertaken with the aim of self-
protection and that the force must have been calculated to result in self-protection. Armed
force used in self-defense typically has a defined objective to reverse the armed attack, such
as driving a foreign army back to a certain line. With the U.S.-U.K. armed action in
Afghanistan, the objective was ambiguous.

The U.S. use of force may relate to its desire to control Central Asian oil by controlling a
pipeline to be built through Afghanistan. According to one body of opinion, it was the
Taliban's refusal, in mid-2001, to come to terms with Washington over a pipeline that was the
United States' prime motive for overthrowing the Taliban. [FN42] If this was the major reason
for use of force, rather than self-protection, then self-defense would be unavailable.

Apart from that possibility, the objective asserted by the United States was twofold: eliminate
the Al-Qaeda in Afghanistan and bring about a political disposition in Afghanistan in which
Al-Qaeda could not operate. However, the United States did not explain how its armed force
was directed towards those ends, or how these ends, even if achieved, would protect the
United States. It was not clear that capturing Al-Qaeda operatives in Afghanistan would



protect the United States, given that Al-Qaeda apparently recruited primarily outside
Afghanistan and maintained groups of operatives in other countries.

The U.S. posture, to be sure, was that its attack on Afghanistan was only one piece of a
military-political effort designed to thwart Al-Qaeda activity everywhere in the world.
Nonetheless, its acts against Afghanistan must be shown to have been calculated to self-
protection. By attacking Afghanistan, particularly given the obvious jeopardy in *551 which
Afghan civilians would be placed, the United States ran the risk of causing further resentment
against it in a region of the world in which such resentment was already rife. [FN43] That
resentment, in fact, was the likely cause of the attacks the United States experienced on
September 11, 2001. [FN44] The perpetrators, as Michael Kelly stated, "were incensed about
America's involvement in the Middle East on a variety of points that led to a general amalgam
of single-minded abhorrence fused with indignancy." [FN45

By the bombing it undertook in Afghanistan, the United States killed an inestimable number
of military personnel. [FN46] It also killed civilians estimated to number between three and
four thousand. [FN47] Civilian casualties caused by the aerial bombardment of Afghanistan in
2001 yielded significant popular resentment, both in Afghanistan and throughout the region.
[FN48

The tactic used in Afghanistan of firing from afar based on information supplied by sources
on the ground, as well as the use of cluster bombs and bombs that kill within a large radius of
the impact point, carried great risk of civilian casualties. [FN49] In Afghanistan, the United
States undertook a mode of bombing that minimized the possibility of harm to its own
personnel. This method of bombing led to many non-combatant deaths and, at the same time,
fueled resentment *552 that might place the United States at risk of violent attack in the
future. [FN50] Even if the military action in Afghanistan might disarm substantial numbers of
Al-Qaeda operatives, there was no assurance that, in the long term, the United States would
not be giving greater numbers of individuals in the region reason to undertake violent action
against it.

F. Scope of Armed Force Used

The sixth element is that the force employed must not have been out of proportion to the ends.
The United States bombed a country much of whose population already teetered on the edge
of starvation. Even before October 7, 2001, Afghanis began fleeing in expectation that the
United States would bomb. As the aerial bombardment continued, nongovernmental
organizations and U.N. agencies pled for a bombing pause to allow the distribution of
humanitarian aid to avert widespread starvation and other privation to the population.

The proportionality requirement in the law of self-defense merges here with a requirement
contained in a separate body of law, so-called humanitarian law, which also seeks to protect
civilians. [FN51] Even if the United States, making its self-defense claim, could reasonably
assert that killing Afghani civilians by starvation and by accident was necessary to protect the
United States from Al-Qaeda, humanitarian law would not allow that course. [FN52]
Bombing cannot lawfully be carried out if the anticipated effect, direct or indirect, is the death
of a substantial number of civilians. [FN53

The number of civilians in Afghanistan killed by the United States exceeded the number
killed in the United States on September 11, 2001. [FN54] The fact that the United States
killed more than the number killed in the United States is not dispositive on the issue of
proportionality, although *553 it does show that the United States caused substantial harm in
pursuing its aim of self-protection.

The issue is the necessity for the type of force employed. If self-protection could be gained by
lesser means, as indicated above, then it is not permitted. Lesser means might, as indicated



above, be means other than the use of armed force. However, even if other means can be ruled
out as potentially ineffective, the armed force used must not exceed what is necessary.

III. SECURITY COUNCIL ACQUIESCENCE
In response to the U.S. letter of October 7, 2001, the Security Council neither took action to
organize U.N. activity to protect the United States against Afghanistan, nor to tell the United
States to stop armed action against Afghanistan. A likely reason for Security Council inaction
is that Council members knew that the United States and United Kingdom would veto any
draft resolution critical of their armed action.
Had the Security Council adopted a resolution rejecting the U.S.-U.K. argument of self-
defense and collective self-defense, this would have been an indication of the weakness of the
claim. The Council could, in theory, demand that the state using force in claimed self-defense
stop doing so, and such a demand would be binding on that state under Article 25 of the U.N.
Charter.
On the other hand, the Council could adopt a resolution approving the claim of self-defense.
Such a resolution would mean that the state's acts, at least to that point in time, were
consistent with the Charter, in the view of Council members.
In practice, the Council typically adopts no resolution in such circumstances. In 1993, when
the United States bombed Iraq's intelligence headquarters in Baghdad, it claimed self-defense.
As in 2002, it sent a letter to the Council explaining its self-defense claim. The claim was that
Iraq had attempted to assassinate George Bush in Kuwait. The Council held a meeting to
discuss the U.S. claim and the evidence supporting it. Following a discussion of several hours,
the Council adjourned and did not return to the issue. [FN55]
*554 The U.N. Charter is silent on the significance of Council inaction in such a situation.
Clearly, the Council's silence means that the Council does not intervene to stop the state that
is acting in self-defense or that has already taken an action in self-defense. The issue of
whether silence legalized the action is another matter. One might argue that since the Council
has the obligation to act to maintain international peace, its silence in the face of an act of
armed force across an international border must mean that it has exercised its power in the
direction of concluding that the use of force was lawful.
On the other hand, the Security Council's own procedures may make it difficult to read much
into Council inaction. Given the veto possibility, inaction may mean that some states deemed
the action unlawful but were aware that they could not muster nine affirmative votes,
including those of the five permanent members, for a resolution of condemnation.
Some analysts have taken the general political reaction to the armed action in Afghanistan as
a condonation of its legality. [FN56] A failure by states to require enforcement of applicable
rules on use of force in a particular case does not, however, change the rules on use of force.
The issue of the legality of the use of force followed by Council inaction could, in theory, be
adjudicated if, after the use of force in claimed self-defense and subsequent Security Council
silence, the use of force was challenged in the International Court of Justice. The court would
be asked to rule that the state using force had done so unlawfully. [FN57] There is no reason
to conclude that silence by the Security Council would require the court to reject the claim.
The court could assess the use of force based on applicable legal norms.
Moreover, in the circumstances of the U.S.-U.K. claim, silence may not bespeak approval of
their use of force. Since both the United States and United Kingdom are permanent members
of the Council, there would have been no chance of Security Council action in opposition.
What seems to have occurred is that the Council immediately turned its attention to
humanitarian aspects of the U.S.-U.K. use of force, on the rationale that, while stopping the
action was futile, some good might be done to limit the extent of the use of force and to
protect civilians from *555 military action that was certain to put them at risk. [FN58] Thus,



the Council did not evidence a belief that the United States and the United Kingdom were
acting lawfully when they initiated military action against Afghanistan.

Smaller states that are Security Council members, moreover, may put themselves at risk by
objecting to a position advocated by the United States. In 1990, when the United States sought
authorization from the Council for military action against Iraq, Yemen expressed objections
about the need for military action and suggested that economic sanctions be given more time
to work. [FN59] Yemen voted against the crucial Resolution 678, which provided the
authorization for the military attack. [FN60] Kuwait's Ambassador to the United States, Sheik
Saud Nasir al-Sabah, was quoted as saying that U.S. Secretary of State James Baker told him
the United States would cut aid to Yemen because of its vote against Resolution 678. [FN61]
The State Department did not deny the published report that after the vote on Resolution 678,
a U.S. diplomat told Yemeni Ambassador Al-Ashtal that the vote "will be the most expensive
vote you will have cast." [FN62] The United States carried through on the threat. [FN63] The
State Department informed Congress it would cut aid to Yemen from a planned $22 million to
under $3 million. [FN64]

The United States also uses positive measures to gain acquiescence by smaller states. When it
sought Security Council authorization for military action against Iraq in 1990, it wooed Third-
World members of the Security Council by promising financial aid. [FN65] Given the
dependence of many smaller states on U.S. goodwill in a single-superpower world, the silence
of such a state in the wake of a military action by the United *556 States cannot be taken to
reflect a view by that state that the action was lawful.

IV. THE ARMED ACTION IN AFGHANISTAN AS REPRISAL
Michael Kelly sought to justify the armed action in Afghanistan as a reprisal, arguing that this
doctrine, which existed in customary law prior to the U.N. Charter, remains valid. [FN66] The
doctrine of reprisal was accepted in international law in the pre-U.N. Charter era, when no
international mechanism existed to respond to a threat to the peace. "The reprisal appears in
the classical doctrine of international law," writes Ian Brownlie, "as a lawful mode of self-
help, part execution and part sanction. Its value lies in the possibility of gaining redress
without creating a formal state of war." [FN67] Force could be used in reprisal, either to deter
future attacks or as retribution for past attacks, so long as the level of the force used did not
exceed that of the prior force. [FN68]
The doctrine of reprisal, however, did not survive into the U.N. Charter era. [FN69] Reprisals
today are unlawful. [FN70] Although the Charter did not mention reprisal, it implicitly
eliminated the doctrine. [FN71] The Charter prohibits force in Article 2(4) and then provides
for only one exception, namely self-defense in Article 51. [FN72] The idea enshrined in the
U.N. Charter was that only self-defense would justify military force. Derek Bowett wrote:
Few propositions about international law have enjoyed more support, than the proposition
that, under the Charter of the United Nations, the use of force by way of reprisals is illegal.
Although, indeed, the words 'reprisals' and 'retaliation' are not to be found in the Charter, this
proposition was generally regarded by writers and by the Security Council as the logical and
necessary consequence of the prohibition of force in *557 Article 2(4), the injunction to settle
disputes peacefully in Article 2(3) and the limiting of permissible force by states to self-
defense. [FN73]
In 1970, in a resolution purporting to construe the Charter provisions on use of force, the U.N.
General Assembly provided, "States have a duty to refrain from acts of reprisal involving the
use of force." [FN74] The International Court of Justice has quoted this language approvingly.
[FN75
The Security Council has stood firmly behind the principle that reprisal is aggression. [FN76]
Britain carried out air attacks in Yemen in 1964, justifying them as a legitimate response to



prior Yemeni attacks on the territory of the South Arabian Federation. [FN77] Britain told the
Council that the action was self-defense rather than reprisal, [FN78] but the Council rejected
the British argument and issued a condemnation of Britain in which it stated that it "condemns
reprisals as incompatible with the purposes and principles of the United Nations." [FN79]

As noted above, neither the United States, nor the United Kingdom, invoked the reprisal
doctrine but relied instead on Article 51 in their submissions to the Security Council. They
recognized that, despite the massive loss of life in the September 11th attacks, they could not
rely on them alone as a basis for armed action in Afghanistan.

*558 V. THE PITFALLS OF ANTICIPATORY SELF-DEFENSE
Where an attack, like the serious attack of September 11, 2001, has occurred and additional
future attacks can be expected, Mary Ellen O'Connell suggested that a state may use force in
self-defense, even if it cannot give details as to the expected attacks. [FN80] This rationale
was espoused by the United States, beginning in 1986, as a way in which states might
lawfully use force in their own defense. The U.S. Department of State, under George Schultz,
developed a legal rationale for responding to state-sponsored terror attacks, whereby a state
might use force in self-defense if it had reason to believe that a state that has already used
force is planning to do so in the near future. [FN81]
Under this rationale, the United States bombed Libya in 1986. The idea was that one can
consider that an armed attack is occurring if some force has already been used and other force
is anticipated. Although it did not specify dates, the United States asserted that Libya planned
terrorist attacks in the future, and it claimed to know the identity of particular U.S.
installations that were to be targeted. [FN82] It did not make public details that would have
permitted verification of this claim. [FN83] It did not purport to know precisely when such
attacks would occur.
The Schultz rationale was not accepted as an appropriate interpretation of the U.N. Charter.
[FN84] In reaction to the U.S. bombing of Libya, the U.N. General Assembly passed a
resolution condemning the United States. [FN85] In the Security Council, a draft resolution to
condemn the United States for aggression was tabled, and nine of the Council's fifteen
members voted in favor of the resolution (five votes against and one abstention). [FN86] The
resolution failed because it was vetoed by France, Great Britain, and the United States.
[FN8&7
If self-defense applies when an armed attack is not obvious, there is risk of three potential
misuses of force. First, states may claim self-defense for attacking in situations in which the
attack may never have *559 materialized. The Pakistan-India military standoff of 2002
provides an example. Each state brought troops up to its common border in large numbers,
and each issued belligerent-sounding official remarks. [FN88] As of late-May 2002, either
state could have asserted, with some plausibility, that the other was going to attack. Hence, if
self-defense may be invoked against potential future attacks, either Pakistan or India could
have attacked the other in self-defense.
Second, self-defense too broadly construed gives states the opportunity to invent anticipated
attacks as a pretext. An example is Israel's June 5, 1967, armed attack on Egypt, which
occurred after Egypt had drawn troops near its border with Israel. Israel claimed that Egypt
had, that day, shelled three Israeli villages and that Egyptian jet fighters were flying towards
Israel. Israel's U.N. representative, Abba Eban, told the U.N. Security Council, "Egyptian
forces engaged us by air and land, bombarding the [Israeli] villages of Kissufim, Nahal-Oz
and Ein Hashelosha," and that "approaching Egyptian aircraft appeared on our radar screens."
[EN89] In fact, Israel's decision to invade Egypt had been made the previous day by Israel's
cabinet, Egypt had not shelled into Israel, and Egypt's jet fighters were not approaching Israel.
[FN90] The story Eban had recited before the Security Council was false.



A month later, Israel implicitly acknowledged that Eban's story had been invented when
Prime Minister Levi Eshkol recounted the onset of hostilities without mentioning any shelling
or radar screen sightings but claimed that Israel had expected an imminent attack from Egypt's
troops arrayed near the border and that Israel had acted in "legitimate defense." [FN91]
However, even that version was invented. Israeli officials who were present at the June 4th
cabinet meeting contradicted the prime minister. Itzhak Rabin, as Chief of Staff, had reported
to the cabinet at the June 4th meeting that Egypt was not about to attack Israel. [FN92] The
troops that Egypt had brought up to Israel's border, he told the cabinet, "would not have been
enough to unleash an offensive against Israel. He *560 knew it and we knew it." [FN93]
Menachem Begin, then a cabinet minister, stated later that Egypt's troop movements did "not
prove that Nasser was really about to attack us. We must be honest with ourselves. We
decided to attack him." [FN94]

A third risk of an overly broad concept of self-defense is mistake on the part of the state using
force. A state may erroneously believe that another state is acting to its detriment. An example
is the U.S. missile attack on a factory in the Sudan in 1998. The United States reported to the
Security Council that it had acted in self-defense on the basis of Article 51, [FN95] claiming
that the factory was producing a chemical called Empta, which is used to make the deadly VX
nerve gas. [FN96] Furthermore, it claimed that the factory was connected to Osama bin Laden
and that bin Laden had bombed the United States embassies in Kenya and Tanzania and was
planning similar attacks elsewhere. [FN97]

Sudan denied that the factory was producing such materials and asked for a U.N. Security
Council inquiry. [FN98] The United States replied that its evidence was solid and that there
was no need for an inquiry. [FN99] *561 However, within a few days, highly placed U.S.
officials acknowledged to reporters that they could not show that the factory had produced
nerve gas. [FN100] Although the United States did not formally admit error, following the
statements to that effect by high officials, it stopped asserting its certainty over the evidence.
These examples reflect the serious danger to international order posed by a reading of self-
defense that allows it to be invoked in situations in which the attack being defended is not
obvious. The invocation of self-defense by the United States and the United Kingdom for
their use of force against Afghanistan must be assessed with these concerns in mind.

The aim of deterrence of future armed attacks is inconsistent with the use of force in self-
defense under Article 51. Armed force may not be employed to deter "further acts of
aggression" unless the state is confronted with an attack that is already in progress or at least
imminent. Otherwise, the victim state must confine itself to reporting its situation to the
Security Council and to seeking Security Council action.

Although many might think it appropriate that a state use unilateral force to deter future
attacks under particular facts, here, as elsewhere in the law, a rule is applied out of concern
for abuse. Torture of a suspect by police is absolutely prohibited, even though some might
think torture is appropriate if a suspect has information about imminent acts of violence that
might cause many deaths. [FN101] The absolute aspect of the rule is premised on a concern
that the exceptional case may be hard to confine to particular facts and that the exception
might swallow up the rule.

The requirement that the armed force be in response to an armed attack is, moreover, a
continuing requirement. Even if it could be *562 concluded that the United States was about
to be attacked as of October 7, 2001, that would not necessarily mean that it was about to be
attacked during the entire period of its military action against Afghanistan. If Afghanistan
were responsible for the attacks anticipated as of October 7, 2001, it was less likely to be in a
position to be responsible for future attacks after the taking of Kabul on November 13, 2001;
the surrender of the last major Taliban troop concentrations at Kunduz on November 26,



2001; or the surrender by the Taliban government of the city of Kandahar on December 7,

2001. [FN102

VI. CONCLUSION
The United States suffered a devastating attack on September 11, 2001. However, the attack
on Afghanistan was not a lawful response. To have a valid self-defense claim, the United
States would have to satisfy each of the six indicated elements; on none of the six did it have a
convincing argument. As of October 7, 2001, the United States was not experiencing an
armed attack. It pursued the wrong target. It did not pursue methods short of armed force to
protect itself and failed to approach the U.N. Security Council. It did not use force in a
fashion calculated to protect itself. It used more force than was necessary.
While this conclusion may, to some, seem harsh on the United States, the countervailing
considerations must be taken into account. Self-defense is a doctrine which, while critical to
the international legal order, holds the potential to undermine the prohibition on the use of
armed force between states. Unless self-defense is kept within appropriate bounds, the
prohibition against use of force will become meaningless.
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