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LAW AND ANTHROPOLOGY

Sally Falk Moore < University of Southern California

THE CLASSIFICATION OF LEGAL SYSTEMS

Since this is the first article on law to appear in the Biennial Review, it
seems fitting to consider at some length the major themes that have
preoccupied anthropologists working in the law field before present-
ing a summary of the literature of the last two years. The limitations
of space make it impossible to write a comprehensive history. Rather
than presenting a catalog of names, I have undertaken a more ex-
panded discussion of the work of a few people whose books encom-
pass the major themes of the field. Even in reviewing the current lit-
erature, I have chosen to omit most of the purely descriptive works in
favor of those that raise analytic problems. I assume that others find it
as difficult as I do to make sociological sense of lists of disembodied
legal rules floating on their own, cut off from the social body of which
they were once a part. Hence, though I shall mention some work of
this kind, I shall pass over most of it. Comprehensiveness has been
sacrificed in the interest of comprehensibility. The selected Bibliog-
raphy at the end of this paper includes some of the significant works
that could not be discussed in the body of the article.

Examining different approaches to the classification of legal systems
may give us some idea of the magnitude of law as a subject, and of the
ways in which anthropologists have perceived the field as a whole. No
society is without law; ergo, there is no society outside the purview
of the “legal anthropologist.” It is not merely difficult but virtually im-
possible to control the full range of the available ethnographic infor-
mation. Every good ethnographic description contains a great deal
of legal material, whether or not it is explicitly called “law.” ( Nader
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et al. 1966 have tried to sort the specialized works from the others in
an annotated bibliography.) Not only does every society have law,
but virtually all significant social institutions also have a legal aspect.
This means that to master the whole legal system of one society, pro-
cedural and substantive, one must master the whole institutional sys-
tem of that society—from citizenship and political place to property
and enonomic relations, from birth to death, and from dispute to
peaceful transaction.

One’s approach to classifying legal systems may thus depend on
whether one sees the problem in terms of the kinds of society in which
law operates, or in terms of the distribution of specific procedures or
concepts or rules. The first, the attention to social context, is very
much the anthropologist’s approach, the second very much more the
approach of the scholar-lawyer who specializes in comparative law.
There is some overlap, of course; but whatever is special about the an-
thropologist’s point of view lies in his tendency to see the legal system
as part of a wider social milieu. And since anthropologists have differ-
ing ideas of what makes up the mainspring of the social clockwork,
they also differ in their approaches to classifying legal systems.

Because law pervades so much of social life, the major writers in the
field have used a variety of approaches to the material, classifying it
differently for different analytic purposes. There have been essentially
three kinds of classification: (1) a dichotomy founded on the basic
differences in social organization between technologically simple and
technologically complex societies; (2) an evolutionary series focusing
on legal concomitants of the development from decentralized to cen-
tralized political systems, e.g., enforcement procedures, courts, and
codes; (3) a procedural dichotomy, which contrasts dispute settle-
ments hammered out or bargained out between the disputants them-
selves (often with supporters and allies on each side) and dispute set-
tlements made by a third party having authority over both disputants.

The first kind of classification mentioned above might be called the
Maine-Durkheim-Gluckman tradition. These men cut the cake in half.
They divide societies into two great types, and see the development of
law as closely related to the differences between these types. For
Maine (1861), the division is between kin-based and territorially
based organization. Durkheim (1933) distinguishes societies on the
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basis of their having either mechanical or organic social cohesion—
a cohesion founded on a multiplicity of identical units as against one
based on the integration of differentiated units. Gluckman (1955,
1965 b-c) sees a division between “tribal” societies and differentiated
societies: tribal societies have a simple technology and a social system
dominated by multiplex relations; differentiated societies have a com-
plex technology and a social system in which single-interest relations
are of predominant importance. Gluckman (1965b) has argued that
differences in social context between the legal systems of tribal so-
cieties and those of differentiated societies not only have procedural
consequences, but also are marked by certain differences in basic legal
concepts.

Another tradition of classification is exemplified by Diamond and
Hoebel, two writers very different from each other but having in com-
mon the fact that they both classify legal systems into a whole social
series (Diamond 1935, 1951, 1965; Hoebel 1954). To Diamond, who
is an orthodox Lewis Henry Morgan evolutionist, the series is either
historical or quasi-historical. He attempts to identify what he consid-
ers to be the legal concomitants of each stage, from savagery through
barbarism to civilization. Courts, for example, are said to appear at
the first agricultural stage. As constricted as one may find the Dia-
mond framework because of its adherence to the rigidities of an early
evolutionism, and irritating as is its use of isolated traits taken from
all over the library (the world), there is no doubt that many of the
kinds of questions Diamond has raised have not yet been thoroughly
investigated by other anthropologists. It is not yet possible to specify
in detail in what kinds of social settings “courts” are found, or the con-
ditions that produce hearing processes of various kinds. The careful
comparisons that have been made for kinship institutions have never
been made for legal institutions.

For Hoebel (1954), the social series is both morphological and his-
torical, and consists of a sequence from simple to complex, from de-
centralized to centralized, from what he calls “private law” to “public
law.” As he sees it, the great historical change is from systems of self-
help operating in the absence of government to systems of law en-
forcement by public officials in centralized polities. He emphasizes
the development of the organs of government and their role in en-
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forcement. Hoebel’s series is orderly and consistent insofar as this
criterion is used; but it is far less clear when he also tries to take into
account the system of cultural values in each society he describes. On
occasion Gluckman (1965c) has also looked on the field as a series,
largely in terms of techniques for maintaining order in societies rang-
ing from the stateless through chiefdoms and kingdoms. (For an at-
tempt to sort out societies and legal systems on the basis of com-
plexity, see Schwartz and Miller 1964.)

The third kind of classification again divides the field of inquiry
into two types, but narrows the subject to “dispute settlement sys-
tems,” rather than looking at the whole field of law. Gulliver (1963)
calls his two polar types “political” and “judicial.” In the political type
of dispute settlement system, there is no judge; disputes are settled by
a mutual testing of the two parties’ social strength, and the outcome is
not determined by norms to any significant degree. In the judicial
type, there is a judge, who has the authority and obligation to hand
down a decision settling the case on the basis of given norms. Gulliver
postulates a series of gradations between the two polar types. Bohan-
nan (1957, 1965, 1967) has made an analogous but somewhat wider
division, which applies as much to disputes between groups as it does
to those between individuals. He divides power systems into unicen-
tric and multicentric types. In unicentric power systems, there is a
central locus of legal authority, which settles disputes through the
exercise of that authority. Bicentric or multicentric power systems,
which include the law of stateless societies and international law, are
characterized by the absence of any superordinate authority. All these
typologies narrow the focus to certain differences in the settlement
process, rather than treating the wider field considered by the classifi-
cations mentioned earlier. On this dispute settlement side of proce-
dure (as opposed to the enforcement side ), Gluckman (1956) has fol-
lowed Llewellyn and Hoebel (1941) in placing the champion-at-law,
the intermediary, the negotiator, the mediator, the conciliator, and the
arbitrator on a scale of increasing authoritativeness—a series culmi-
nating in the judicial process itself.

Obviously, all of these various classifications are coping with a se-
ries, either by setting up a graduated progression from one pole to
another or by characterizing the two poles themselves. It will also
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readily be seen that the core of most of these systems of classification
is legal procedure, perhaps because the relationship between political
structure and procedure comes through clearly. The general classifi-
cation of substantive rules and concepts is a much more complex task,
and is much less frequently tackled by anthropologists, though Gluck-
man (1965b) attempted something of the sort when he sought to
identify some of the legal concepts peculiar to tribal society from his
Barotse material.

The underlying premise of all of this classification is that there is an
intimate relation between law and society, that law is part of social
life in general and must be treated analytically as such. Though the
cruder contrasts between the legal arrangements in “simple” and
“complex” societies have been known for at least a century, much
remains to be worked out about the range of variations and combi-
nations. But that is by no means the only task ahead.

Definitions of the Law

Besides examining the classification of types of legal system, we can
get some idea of academic preoccupations in the field of law and an-
thropology by looking at the various ways in which the field has been
defined at various times, considering not only formal definitions of
law, but the kind of work people have actually done. This exercise
is not intended to arrive at some better definition, nor to produce a
critique of past ones, but rather to look through these definitions at
the historical development of the subject, in order to see how it ar-
rived at its present state.

Though some detailed descriptive works existed on the law of
exotic peoples (e.g., Barton 1919 on the Ifugao and Gutmann 1926 on
the Chagga), it was not until Malinowski’s Crime and Custom in
Savage Society (1926) that anything written on law by an anthropol-
ogist achieved a wide audience and raised serious theoretical ques-
tions. With a few bold strokes Malinowski told the world his idea of
what law was, why people obeyed it when they did, and why, some-
times, they did not. Malinowski was indignant about theories of prim-
itive law like Hartland’s (1924), which asserted that primitive man
automatically obeyed the customs of his tribe because he was ab-
solutely bound by tradition. Malinowski was little concerned with
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prohibitions and sanctions, but instead was struck by the positive in-
ducements to conformity to be found in reciprocal obligations, com-
plementary rights, and good reputation. He perceived the social and
economic stake of the man who wished to remain in good standing
among his fellows as the dynamic force behind the performance of
obligations. But if the law is so much the stuff of ordinary social life
that it is embodied in all binding obligations, then nothing but a full
account of social relations in a society will adequately “explain™ the
content and workings of its law. In a way, this is quite true, and is
continuously being rediscovered.

Malinowski was dealing with the aspect of social control that re-
sides in the mutality and reciprocity of social obligations. There is
more to social control than that, but Malinowski offered clear, new
information, presented in a simple prose and illuminated with exotic
Trobriand anecdotes. He burst on the world at a time when dullish
debates were going on over whether there was such a thing as law at
all in primitive societies. Lowie (1927) expended some print on that
tiresome question, and others have since. The gist of Lowie’s state-
ment was a pleading argument that there were indeed such things as
family law, property law, law of associations, and law of the state in
preindustrial societies.

There are several paradoxes in the short-term effect of Malinowski’s
work. Crime and Custom excited enormous interest outside the field
of anthropology—particularly among academically minded lawyers,
whose outlook was broadened considerably. It was almost certainly
owing to Malinowski’s influence that virtually all subsequent works
of jurisprudence came to include some introductory sections or re-
marks on primitive law. This attention to law as a phenomenon exist-
ing outside the traditional sphere of European-style legislatures,
codes, courts, and police was something new and important. But even
so, many recent works on jurisprudence (Paton 1951), which include
such discussions, treat the law of technologically simple societies as
the historical or typological precurser of modern law—as an early
stage subsequently replaced by that supposed apogee of excellence,
the Western European tradition, or perhaps still better, the Anglo-
American tradition. The law of preindustrial society is not examined
to see whether it operates on sociological principles that apply equally
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well to some aspects of social control in industrial society. On the con-
trary, it is treated as a phenomenon that has been superseded, ren-
dered obsolete by later improvements. In Dennis Lloyd’s Introduc-
tion to Jurisprudence (1965) the work of Maine, Malinowski, Hoebel,
and Gluckman appears in a section on “Custom and the Historical
School,” which deals largely with the relation between custom and
law. Lloyd’s treatment is far more sophisticated than Paton’s (1951),
but it is still far from extracting any general sociological significance
from the study of societies quite different from our own.

Malinowski’s work, then, persuaded people outside the anthropo-
logical field that there was such a thing as law in nonindustrial socie-
ties, and prepared the way for the reception of the work of Hoebel and
Gluckman. But this knowledge was received only to be placed in a
very narrow niche reserved essentially for exotica and historical back-
ground, rather than being understood as something that might have
theoretical relevance to the present, either because of similarities or
because of contrasts in systems. In a way, Malinowski’s ideas suffered
the common fate of many cultural innovations. When exported from
anthropology and introduced into another discipline, jurisprudence,
anthropological ideas were interpreted in ways that would disrupt
preexisting jurisprudential schemes as little as possible; they were
selectively incorporated, but not used very creatively.

Within anthropology, the conception of law that Malinowski pro-
pounded was so broad that it was virtually indistinguishable from a
study of the obligatory aspect of all social relationships. It could al-
most be said that by its very breadth and blurriness of conception Ma-
linowski’s view made it difficult to separate out or define as law any
special province of study. Law was not distinguished from social con-
trol in general. Schapera (1957) has reviewed all of Malinowski’s
“theories of law,” by which he means Malinowski’s definitions, and
concludes that anthropologists in general have rejected Malinowski’s
way of defining the field. Schapera (1957: 153-54) lists some of the
most famous definitions of other anthropologists as follows:

Some of those working in societies with constituted judicial institutions
restrict the term either to “any rule of conduct likely to be enforced by
the courts” [Schapera 1938: 38] or to “the whole reservoir of rules. .. on
which the judges draw for their decisions” [Gluckman 1955: 164]. Wider
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definitions have been suggested by others, to include societies lacking
courts or similar specialized agencies of enforcement. Radcliffe-Brown
[1952: 208, 212] .. . adopting Pound’s definition (“social control through
the systematic application of the force of politically organized society”),
speaks of sanctions as legal “when they are imposed by a constituted au-
thority, political, military or ecclesiastic,” and adds that “The obligations
imposed on individuals in societies where there are no legal sanctions will
be regarded as matters of custom or convention, but not of law.” . . . Hoe-
bel [1954: 28], again, says that “A social norm is legal if its neglect or
infraction is regularly met, in threat or in fact, by the application of physi-
cal force by an individual or group possessing the socially recognized privi-
lege of so acting.”

Although differing in detail, the definitions just quoted all agree, in con-
trast with Malinowski, that the essential characteristic of “law” is socially
approved use of force. . . . The implication is that Malinowski’s definition,
in Crime and Custom, is not on the whole acceptable to his colleagues.

For all the legal, anthropological, and academic attention that Crime
and Custom received it staked out a wider field of inquiry than an-
thropologists were ready to consider as an undivided whole, and
pointed to sociological problems that students of jurisprudence were
not prepared to consider outside the exotic Trobriand setting.

More recent formal definitions of law are as much at variance with
the legal conceptions of Malinowski as are those of Schapera, Gluck-
man, Hoebel, and Radcliffe-Brown. Bohannan (1965) sees law as
“doubly institutionalized,” as that “body of binding obligations. ..
which has been reinstitutionalized within the legal institution.” The
legal institution is that body that settles disputes and counteracts
flagrant abuses of social rules. For Bohannan, then, the difference be-
tween legal and other rules is that legal rules are given double legiti-
macy: they exist as rules in social institutions, but become law only
when they are enforced by legal institutions. Pospisil (1958) defines
law as “rules or modes of conduct made obligatory by some sanction
which is imposed and enforced for their violation by a controlling au-
thority.” Bohannan, then, emphasizes legal institutions, Pospisil the
potential sanctions emanating from a controlling authority. Not only
do both authors obviously take into account the element of force,
which Malinowski passed over lightly, but like some of their prede-
cessors, they also stress an institutional context in which dispute settle-
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ment and law enforcement take place. The curious result of Bohan-
nan’s definition is to focus on the institutions of enforcement and
repair, and to divorce these from the rules, norms, and principles that
are a part of ordinary social life. Pospisil's definition does not have
this effect, but its stress on authority raises problems in the analysis of
legal relationships between social units where there is no supervening
authority.

Pospisil (1967 ) has gone further in describing the internal affairs of
groups, and has spoken of a multiplicity of legal systems to which in-
dividuals are subject, each system being part of the apparatus of a
particular group. M. G. Smith (1966) makes an analogous argument
when he asserts that corporations are the framework of law. Some an-
thropologists have urged the use of H. L. A. Hart’s definition (1961),
which combines a rule approach to obligation with a rule approach to
institutions (Kuper and Kuper 1965). Hart conceives of law as a com-
bination of primary rules of obligation with secondary rules of recog-
nition, change, and adjudication.

Definitions of law, then, have moved from the broad and somewhat
vague Malinowskian definitions that speak of the mutual rights and
obligations of individuals, and of the sanctions and incentives residing
in ordinary social relationships, to relatively recent specialized defini-
tions that emphasize not only force, but also the institutional and or-
ganizational contexts of legal obligation. This is an important change
because it also reflects the direction in which a good deal of research
work has gone. An even more recent definition is that of Michael Bar-
kun, a political scientist, whose writing is strongly influenced by an-
thropological work. He says, “Law is that system of manipulable sym-
bols that functions as a representation, as a model of social structure”
(Barkun 1968: 98). To the extent that Barkun restricts law to a sym-
bolic system, I find his definition too limited; but as an addition to
previous definitions it has merit. Its principal deficiency is that it does
not, by itself, give a place to the organizational and action contexts in
which the symbols are used. It does not face the problem of specifying
the special aspects of social structure with which the law deals. How-
ever, although the formal definitions of law in anthropology have not
caught up with practice, recent writings in anthropology have often
been preoccupied with the ideas in law and the way they are used



LAW AND ANTHROPOLOGY 261

(Bohannan 1957, Gluckman 1965b, Moore 1958). Barkun’s definition
thus embodies in an extreme form one aspect of current work.

The Concept of Law Implicit in Empirical Studies

This brings us to the emphases in the actual work that has been
done, as opposed to those in the formal definitions so far constructed.
In Crime and Custom, Malinowski (1926) used his Trobriand data
not so much to describe legal rules themselves, but to illustrate the
process by which people were constrained to adhere to rules and cus-
toms; he was not concerned with reporting the rules for their own
sake. More than a decade later, by contrast, one of the landmarks in
the law-anthropology field was a careful and thorough report on legal
rules, Schapera’s Handbook of Tswana Law and Custom (1938 ). This
book is significant on several scores. Not only did it set an unprece-
dented standard for the detailed reporting of rules, but it did so with-
out the slightest nod in the direction of theoretical questions, simply
proceeding in a businesslike manner to describe as succinctly as possi-
ble such rules of law as were enforced by the Tswana, as well as the
social organization, constitution, and court system that implemented
these rules. The book’s format was guided by its purpose. It was not
written primarily for anthropologists, but was undertaken at the re-
quest of the Administration of the Bechuanaland Protectorate, “to
place on record, for the information and guidance of Government of-
ficials and of the Tswana themselves, the traditional and modern laws
and related customs of the Tswana tribes” (p. XXV).

There have been many books like Schapera’s since, particularly in
the field of African law, but few match it in quality. For our present
purposes it has twofold importance. First, it represents, at its best, one
lawyer-like genre of description, a setting out of “customary” rules.
Second, because it was conceived and executed for applied and prac-
tical purposes, it is a type of record that is still very much in demand,
and one that continues to be made in areas where the indigenous law
has not heretofore been recorded in writing. One could argue, with
some professional vanity, that becanse Schapera’s work was done by
an anthropologist who had completed a field study of the peoples
whose law he was recording, it is superior to many other attempts to
do the same thing by nonanthropologists.
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In 1943, Schapera published a monograph on tribal legislation
among the Tswana, and this remains the only large work on legisla-
tion in an African tribe. The subject of this monograph, like that of the
Handbook, is of considerable practical interest. Innovation by means
of legislation is a major focus of the efforts of governments all over the
world today, but not nearly enough is known about legislation from a
sociological point of view. There are signs in the periodical literature
that anthropologists are beginning to be more interested in the sub-
ject than they have been in the past (Caplan 1967, Colson 19686,
Freedman 1968). It is significant in this regard that Schapera’s mono-
graph is about to be republished.

It was not until the publication of Llewellyn and Hoebel’s The
Cheyenne Way (1941) that anthropology produced a book focused
on legal cases. The authors treated individual cases as emerging from
problems that required solution, the basic general task being to main-
tain order. They report how violations of the rules were handled, and
how particular disputes were sorted out. The case material and the
description of the setting in which cases arose were elicited largely
from elderly informants reminiscing about the past. The book strongly
affected the development of legal anthropology by its use of cases and
by its application of the case-law lawyer’s point of view to exotic ma-
terial. The book’s preoccupation with cases continues as another ma-
jor trend in the field, as does its concern with techniques of keeping
order. What delighted Llewellyn in the Cheyenne accounts, since he
himself was an eminent professor of law, was the practice of the law-
yer’s art, the craft skills of the profession. He greatly admired the in-
genuity with which good rules could be worked out of troublesome
and difficult situations—rules that would endure and be useful in
other cases. He was a specialist in the law of sales and contracts, and
hence was, in his own milieu, very much aware of the relationship
between commercial practices and court decisions. For Llewellyn, the
“trouble case” was an opportunity for displaying forensic skills, for
making useful law out of what seemed the least promising materials.
Llewellyn and Hoebel found this very skill in the Cheyenne’s reso-
lutions of dispute, and in their ways of dealing with rule breaking.
They were also struck by the policing, order-keeping techniques that
were reported to have been so effective in the tribe when it assembled
as a whole each summer.
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Hoebel’s interest in the legitimate application of force was even
more evident in 1954, when he brought out an introductory text book,
The Law of Primitive Man. In this book, mentioned earlier, Hoebel
sketched the society, culture, and law of a handful of peoples ranging
in organizational complexity from the Eskimo to the Ashanti. Each
description is partly cultural and partly organizational, but not syste-
matically either. There is an occasional, but not regular, mention of
cases. Each description is accompanied by a list of what Hoebel con-
siders to be the basic jural postulates on which the legal system of
each people is founded. These postulates are a rather unsystematic
assortment. Hoebel does not indicate the criteria he used to decide
what should be included; nor does he specifically cite his sources,
though he indicates that he drew his postulates from an examination
of cases. The book also includes several general essays on the nature
and development of law, in which Hoebel asserts, as was indicated
earlier, that the most significant change is the shift from what he con-
siders private law ( enforcement by kinsmen and associates ) to public
law (enforcement by government ), from personal retaliation and re-
coupment to impersonal justice. Despite his interest in enforcement,
Hoebel’s treatment of law is very strongly cultural, and he emphasizes
that he conceives of law as dealing with the enforceable side of a pat-
tern of values. Very much in the Ruth Benedict vein, Hoebel assumes
that each culture exemplifies a few out of the total range of possible
values and styles. His treatment of law alternately emphasizes the
values exemplified by enforceable rules and the nature of the agen-
cies of enforcement; he does not integrate or reconcile the two.

In 1955 a new approach made its appearance when Gluckman pub-
lished The Judicial Process among the Barotse, a detailed examination
of the way in which the Barotse kuta handled cases. This was the first
published book to describe the proceedings before a tribunal in a
technologically simple society from the point of view of an anthro-
pologist who had actually seen them. These were not cases recalled
by informants, like those in The Cheyenne Way (Llewellyn and Hoe-
bel 1941), but cases observed as they were argued over, thrashed out,
and ruled on. The book was a study of the techniques of the judges in
dealing with the disputes put before them, of the kinds of objectives
they expressed, and of the explicit principles they sought to apply.
Case after case is reported as it came up in court, some in considerable
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detail. Gluckman has used his field knowledge of Barotse society to
illumine cases, rather than the other way round. He describes the ju-
dicial use of general principles and rules as forming a kind of hierar-
chy—the most important principles being the most general and vague,
and the least important rules the most specific. The Judicial Process is,
more than anything else, Gluckman’s analysis and interpretation of
Barotse judicial explanation.

According to Gluckman, the Barotse judges apply the standard of
the “Reasonable Man” in assessing the behavior of parties to cases.
Gluckman’s critics have fixed on the Reasonable Man as if he were
some sort of Piltdown hoax made up of unsuitably joined parts, and
usually imply that he is a construct of the observer. Gluckman (1965a)
has replied by showing that the Reasonable Man is an explicit concept
in Barotse jurisprudence ( Epstein 1954 has confirmed the Reasonable
Man’s explicit existence elsewhere), and explains the standard of the
Reasonable Man largely in terms of role expectations. He acknowl-
edges, however, that the idea has other facets as well. As I see it, the
Reasonable Man is best explained not as the critics take him—as a
personification of some real, average member of the society—but as a
concept enunciated by Barotse judges to encompass and cope with a
whole variety of awkward judicial problems and standards. He is a
device, a technical tool of the judiciary, rather than an actual, invari-
ably clear model of proper role behavior. Doubtless Gluckman is right
in asserting that standard role expectations were among the resources
Barotse judges could invoke to explain decisions, and that they did so
in the name of the Reasonable Man. But these role expectations could
hardly have been specific for all situations. The idea that there is a
standard of reasonable behavior fills the gap. It handles awkwardly
uncertain standards by treating them as nominally definite and by
lumping them conceptually with ordinary role expectations. Too
much print has already been expended on this subject, but it is worth
noting, not only because of its historical significance, but because the
very confusion in the surrounding argument conceals an important
issue that is only beginning to surface, the question of the relationship
among judges’ statements, the actual bases of judicial decision, and
norms and practices in ordinary social life. The question is very com-
plex, and the distinctions between these levels must be clearly made
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(and have usually not been, as argument about the Reasonable Man
shows) in order that analysis may go forward.

What one finds in The Judicial Process is an analysis of explicit
Barotse judicial reasoning—what the judges said and did, the reasons
they gave for what they did, and the cases that elicited these deci-
sions. No wholly comparable study has been done since, although
The Judicial Process itself has recently been reprinted with the addi-
tion of some retrospective comments by Gluckman.

In 1957, with the publication of Paul Bohannan’s Justice and Judg-
ment among the Tiv, anthropology acquired its first casebook of dis-
pute settlement in an acephalous society. Tiv political structure was
simply a lineage system, which contrasted dramatically with the struc-
ture of the centralized Barotse kingdom, and the whole legal process
was very different. Moreover, Bohannan presents his ethnographic
data in a form very different from Gluckman’s. Bohannan distin-
guishes the Tiv view of their own law, “the folk system,” from the an-
thropologist’s analysis of it, which he calls “the analytic system.” Bo-
hannan’s technique of unfolding the folk concepts of Tiv law is to take
Tiv terms and explain them at the same time that he gets on with a
description of court cases. He argues (1957: 20) that the Tiv have
rules of conduct, but that these rules are not thought of by the Tiv as
a “body of rules,” as a corpus juris. Thus he says the Tiv have “laws”
but not “law.” Bohannan thus argues that the idea of a body of rules,
the corpus juris Gluckman mentions in connection with the Barotse
does not exist in the folk concepts of the Tiv. The Tiv, according to
him, do not think either of laws or of customs as organized in a body,
(though they have a word for “binding rules of conduct”), but rather
conceive them merely one by one, as applied in the specific social sit-
uations in which they come up.

Bohannan’s contrast of “folk” systems with “analytic” systems is by
implication a critique of Gluckman’s work; and since writing the Tiv
book, he has put it increasingly clearly in that form. He evidently feels
that what Gluckman presented in The Judicial Process was too much
colored by Gluckman’s analysis of the Barotse system; that it was not
the Barotse view of their own system, or at any rate that the two were
not sufficiently distinguished. Bohannan argues that to explain the Tiv
system by using the terms (i.e., vocabulary) of our own system of law
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does violence to Tiv ideas and folk systems. In other words, any analy-
sis in terms other than those of the people studied imposes an alien
form on the material.

There are a number of puzzling things about the emphatically ter-
minological approach that Bohannan advocates. A fundamental ques-
tion is whether certain words, per se, may indeed be taken to repre-
sent the basic categories of a people’s thought. Is the semantic content
of terms the best indication of mental classification? Are there not
many mental ways of classifying ideas, only some of which are repre-
sented in the meanings of particular single words? Several words may
be associated, for example. Further, one may be disposed to ask how
the anthropologist chooses which words to expand on and which to
disregard. There are also numerous questions about the manipula-
bility of classifications in actual situations, and about the fact that
general legal terms may encompass a variety of situations that are
very tenuously related. Any anthropology student who would like to
try his hand at legal analysis through the door of terminology should
be assigned, as an introductory problem, the fact that in our society
both marriage and the purchase of two dill pickles may be charac-
terized as “contracts.”

Another puzzling thing about the terminological approach is how,
within it, one is to cope with those aspects of structure and order in-
herent in an indigenous system for which there may be no terms. For
example, the grammar of a language is surely as much a part of the
language and conceptual classification as its words. But among people
who have not analyzed the grammar of their own language, there are
commonly no terms for many grammatical categories. Most (all?)
peoples distinguish between serious and trivial breaches of legal
rules, but not all formalize these into named categories like “felony”
and “misdemeanor.” When the anthropologist perceives such “uncon-
scious” or unexplicit order in behavior and reports it, is this part of
the analytical system or inherent in the folk system? Is it imposed
from the outside or merely perceived from the outside? When Gluck-
man tells us that Barotse judges regularly manipulate legal concepts
in an ordered manner, is that order part of the Barotse folk system, the
Gluckman analytic system, or both? It is interesting that when, in his
conclusion, Bohannan ultimately presents the “analytic systems” he
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has worked out of the Tiv materials, none of these are analyses of the
Tiv substantive-terminological-legal concepts with which so much of
the book is concerned. Instead, Bohannan’s analytic system deals ex-
clusively with Tiv procedural institutions.

The question of whether the study of indigenous terminology is the
optimum route to the understanding of alien systems of law is distinct
from the question of whether it is desirable to try as far as one can to
distinguish between “raw data” and analysis in one’s writings. It is
possible to have doubts about the first, as I do, without having the
slightest doubt about the second, about which I have none. In Bohan-
nan’s book, the two questions have become one because of his particu-
lar method of exposition. His book also blends these two questions
with a third issue: are ideas and concepts fundamental parts of legal
systems? Here again, I agree wholeheartedly that they are.

In 1965 Gluckman published The Ideas in Barotse Jurisprudence, a
record of the Storrs lectures that Gluckman delivered at the Yale Law
School. Although this book takes up the theme of legal ideas, it adopts
a point of departure quite different from Bohannan’s, perhaps in part
because the lectures were addressed to an audience of lawyers. Gluck-
man outlines such specific and conventional legal topics as treason,
succession and inheritance, rights in land, marriage and affiliation, in-
jury and responsibility, debt and other quite concrete common social
circumstances, and then proceeds to untie the relevant package of
related Barotse concepts. Characteristically, he uses the dichotomous
model of tribal as against more differentiated societies, and seeks to
formulate generalizations about how the ideas in Barotse jurispru-
dence are related to the fact that the Barotse are a tribal society, oper-
ating within the limitations of a relatively simple technology. I find
the dichotomous model less satisfactory than the more complex mor-
phological series that Gluckman also uses on occasion. But the con-
tribution of the book lies in the fact that Gluckman seeks to relate the
recurrent ideas in Barotse substantive law to the circumstances of
Barotse life. It is a bold attempt to relate law to society on a broad
canvas, a scholarly speculation on a grand scale. He plucks parallel
examples from other societies here and there. His objective is to for-
mulate generalizations from the Barotse material that will hold in
other places and other times, given similar fundamental social cir-
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cumstances. The extended testing of the hypotheses suggested in The
Ideas in Barotse Jurisprudence, the detailed comparison of the legal
norms, ideas, and social processes of many other societies, remains to
be done. I would guess that when these comparisons are made, the
dichotomous model will give way to a much more complex typology.
But the stimulus value of such a broad formulation of problems is in-
estimable. It is a vigorous attempt to relate substantive rules and ideas
to the kinds of social relationships that exist in a particular sort of so-
ciety. Many people have worked on one or another aspect of the rela-
tionship between legal procedures and their sociopolitical settings,
but few have attempted anything of the kind with substantive law.
Gluckman’s is a pioneering effort.

Another important theme in law and anthropology has been the
process of dispute settlement itself. In Social Control in an African So-
ciety (1963) P. H. Gulliver describes the indigenous ways of settling
disputes among the Arusha, a Masai tribe living on Mount Meru in
Tanzania. The Arusha were originally an acephalous people organ-
ized in patrilineages, age-grades, and localities. Their indigenous legal
system did not have judges, though the government has introduced a
system of courts. Gulliver’s study deals principally with the settlement
of disputes outside the courts. The parties customarily argue out their
cases at public meetings, each party appearing with a flock of sup-
porters and locally eminent spokesmen, who participate actively in
the settlement of cases. Partisanship on one side or the other generally
depends on previous social ties rather than on the merits of the case,
and the outcome of a dispute has much to do with the quality and
quantity of support a man can muster. Gulliver explains in detail the
organizational basis of Arusha society on which the composition of
these dispute palavers depended, and also describes a substantial
number of the cases he heard. He asserts that norms are of negligible
importance in the settlement of Arusha disputes, and that nowhere in
Arusha proceedings did he find any sign of the “reasonable man.” He
does indicate that norms are continuously cited in argument in the
settlement process, but he concludes that the relative “strength” of
the parties, rather than the norms, determines the outcome.

Gulliver’s conclusion contrasts the Arusha dispute settlement pro-
cess with that of the Barotse. The Arusha had no judges, and settled
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disputes on the basis of the relative social strength of the two parties,
demonstrated through social action at the moots and assemblies. In
contrast, the Barotse had judges, who were supposed to decide dis-
putes on the basis of norms. From these two processes of dispute set-
tlement, Gulliver constructs a typological continuum, with the Arusha
type (“political”) near one end, the Barotse type (“judicial”) near the
other, and most other peoples somewhere in between. Some of Gulli-
ver’s theoretical conclusions about the Arusha depend heavily on his
inferences about the place of norms in those decision-making proc-
esses that take place in bargaining situations. My own feeling is that
his model has simplified the place and nature of norms. Even the most
“impartial” judicial action can be understood as a process of selection
among norms to rationalize a decision made at least partly on other
bases, rather than as a simple “application” of norms. The decision-
making process is a complex one, and in bargaining processes it is
doubly complex. Norms are sometimes thought of as a simple sched-
ule of quite specific rules, without internal conflicts or alternative ap-
plications and Gulliver seems to treat them so; however, they lose all
such appearance and are seen to function quite differently when one
observes them invoked as counters in legal argument, or as explana-
tions rather than determinants of judicial decision. These reservations
notwithstanding, it must be said that not only has Gulliver considera-
bly enlarged the range of ethnographic knowledge of legal processes
with his Arusha book, but he has also, as can readily be seen, raised
fundamental questions about the analysis of dispute settlements.
These writers—Malinowski, Schapera, Hoebel, Gluckman, Bohan-
nan, and Gulliver—are by no means the only anthropologists who
have written books on law. Some other substantial works of the last
decades, though not commented on here, appear in the Bibliography.
But I have discussed these six at length because of the importance of
their work, and because their work encompasses the principal types of
description, research, argument, and construction of hypotheses that
have been produced. It is perhaps worth noting that although all six
writers tend to deal with legal procedures in terms of their sociopoliti-
cal contexts, each approaches substantive law in a different way. Ma-
linowski approaches it piecemeal as an aspect of social relations.
Schapera treats it as a straightforward set of rules, enforced by courts.
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Hoebel tries to abstract a pattern of values, embodying them in “jural
postulates.” Gluckman deals with the ideas in Barotse law as expres-
sions of a preindustrial way of life, dominated by the need to maintain
multiplex relations and certain status relations. Bohannan does not
find any analogous overall pattern in Tiv substantive law, but instead
seeks to identify its principal legal perceptual categories, which he
assumes to be encapsulated in particular terms. Gulliver goes to the
point of arguing that norms have almost no effect on the outcome of
Arusha disputes, and he explicitly concentrates on procedure.

The varied approaches of these six authors testify to the grave diffi-
culties attending any effort to characterize substantive rules in a com-
prehensive and systematic manner. There is, in fact, a serious question
about whether substantive rules can be, or ever need be, assumed to
form a single system of interrelated parts. For example, as I indicated
earlier, Bohannan seems to think that Gluckman has presented Ba-
rotse law as if it were “organized” into a single system, and counters
by saying that the Tiv have no such systematic notion, hence no
“corpus juris,” and hence no idea of “law,” only that of “laws.” As I
see it, Gluckman was simply describing how Barotse judges used the
whole body of legal rules and principles known to them as a resource
for decision making. In doing so, they invoked principles of varying
degrees of generality. That these levels may be ordered into hierarchy
according to the criterion of generality does not, to me, suggest a
rigid “organization” of all of Barotse substantive law, but instead
makes explicit one regular aspect of the process of Barotse judicial
explanation. In fact, none of these writers, neither Hoebel, nor Gluck-
man, nor Bohannan, has presented substantive law as a system. In-
stead, each has taken what he considers to be the most important
consistent theme in culture and society, and has traced signs of that
theme through some substantive rules. For Hoebel the unifying theme
is one of values, for Bohannan one of perceptual categories, and for
Gluckman the system of social relations in a technologically simple
society.

Most of the scholarly literature of the past few years addresses itself
to only limited aspects of these enormous problems. And although
some shifts of emphasis may be discerned, the effect of this earlier
work is everywhere evident—not surprisingly since all the above
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writers except Malinowski are still professionally active. This very
situation gives one a sense of how recently interest in law has devel-
oped within anthropology as a whole.

CURRENT LITERATURE

Some Techniques of Study

Cases. The argument that case study is the best field technique for
the investigation of dispute settlement, legal rules, and legal concepts
is presented by A. L. Epstein in “The Case Method and the Field of
Law (1967). In this paper, Epstein identifies what he considers to be
the universal characteristics of law and legal systems, i.e., what he
considers to be the body of information accessible through law cases.
He begins with rules, concepts, and categories, and discusses the
merits of using cases rather than informants to discover what these
are. He then considers the universality of dispute in human society,
and by implication the concomitant universality of procedural means
through which grievances can be legitimately aired and disputes prop-
erly conducted. Epstein divides the resolution of dispute into three
phases: the inquiry into guilt or responsibility for a particular event;
the process of adjudication between conflicting claims; and the modes
of redress and enforcement available when a breach has been estab-
lished or assumed. He ends by suggesting very briefly that the se-
quence of events called a case, although it may be isolated for cer-
tain analytical purposes, must be considered in its social matrix if one
is to fully understand its place in the social process. Although Epstein
touches on this last, he concentrates on the general anatomy of law
and dispute settlement rather than on enumerating the vase poten-
tialities for research that are opened by using the study of law cases
as a standard field technique.

Epstein’s concluding remarks clearly allude to a theme common in
certain schools of social anthropology today. In his introduction to
The Craft of Social Anthropology (1967) Gluckman hails the ex-
tended case method as a new tool in social anthropology. He says
(p. XV): “This new kind of analysis treats each case as a stage in an
on-going process of social relations between specific persons and
groups in a social system and culture. Epstein’s “Case Method” oscil-
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lates between seeing law cases as one kind of case material to which
the extended case method may be applied, and seeing law cases as
one way to study the ideas, values, and basic premises of a society.

Comparisons. Since so many students of law vigorously and inter-
minably contend that the field is riddled with terminological and con-
ceptual ethnocentrism, it is refreshing to find van Velsen (1969: 137)
arguing that most writers on African law, with or without legal train-
ing, “have an imperfect understanding of their own legal system, with
which, explicitly or implicitly, they tend to compare African legal sys-
tems.” His paper, “Procedural Informality, Reconciliation, and False
Comparisons” (1969), describes what he regards as two prevalent
pieces of mythology about African as compared with Anglo-European
law: the notion that traditional African tribunals have a very informal
procedure in which the taking of evidence is not restricted by the kind
of limiting rules that apply in Anglo-American courts; and the notion
that reconciliation is a more significant objective of African courts
than the application of rules of law, and that the reverse is true in
Anglo-American courts. Van Velsen contends that false comparisons
are made between Anglo-American high courts and rural African tri-
bunals rather than between the comparable English lay magistrates’
courts or American small-claims courts and their African counter-
parts. Moreover, he argues that more attention should be given to
European pre-trial reconciliation procedures, and to determining
whether reconciliation is indeed as prominent a feature of African
judicial process as it is supposed to be.

Van Velsen’s is a brief paper, and more a number of suggestions
than a fully supported argument; but it sounds a note that will doubt-
less be heard again in other forms. There is a paucity of sociological
data on Anglo-American law (see Skolnick 1965), and anthropolo-
gists have barely begun to tackle the parts of the problem in indus-
trial society that are amenable to their techniques of study. Tentative
comparative generalizations are essential for the progress of legal
anthropology, even though these generalizations are almost certain
to be revised as more and more information becomes available. Know-
ing the extensive range of other social phenomena in nonindustrial-
ized societies, we may expect that further research will eventually
enable us to speak in terms of numerous types of legal systems, rather
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than purely in terms of the gross contrasts that now seem to distin-
guish present urban-national Anglo-American-European systems from
what Gluckman calls “tribal” systems.

In one useful comparative paper, M. G. Smith (1965b) has had a
look at some of the variations in the legal theory of corporations. He
has attempted to characterize the Muslim, French, and British tradi-
tions, and from the theories and ideologies embodied in them to come
to some conclusions about the legal approach of the colonial powers
to dealing with indigenous African corporate units. Since this is a
swift and very general review of a very large subject, it touches on
more subjects than it can cope with adequately; but Smith’s argu-
ment for the importance of a historical analysis of legal institutions
is persuasive, as is his stress on the significance of legal procedures.

INluminating comparisons are also possible within a single system
or region. Some of the complications inherent in the not uncommon
situation of a multiplicity of tribunals are described in R. E. S. Tan-
ner’s “The Selective Use of Legal Systems in East Africa” (1966).
Tanner speaks of three legal system operative in that area. The “pa-
per system” includes the courts of the resident magistrates and above,
in which the magistrate or judge has had legal training and deals with
judicial matters in terms of statutes and a written record. The “im-
pressionistic system” includes the courts instituted by government and
presided over by magistrates who have had some legal training but
are not members of the legal profession. These men apply both statu-
tory law and customary law, but their reliance on written materials
is more limited than that of the “paper system” judiciary. They make
summaries of the evidence and reasoning rather than keeping full
verbatim records. They are in touch with the paper system, and also
with the third set of legal processes. Tanner describes this third sys-
tem as having “no formal structure,” but I doubt that he means this
in a sociological sense. Rather, he seems to mean that the moots and
meetings of family heads and of neighbors do not take place in a uni-
formly prescribed way, but adjust their procedure and membership
according to the importance of the case or of the litigants. The article
discusses, in general terms, the various conditions under which one
system is used rather than another.

Tanner’s choice of terms is not altogether a happy one, since, socio-
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logically speaking, order and structure exist on all three levels. The
important differences are not attributable either to the degree of re-
liance on written documents or to the rigidity or formality of certain
procedures, but rather to the social context in which these tribunals
operate, the social units or levels to which they are attached, the
kinds of cases they handle, the social orientation of those who play
judicial roles, and so on. But Tanner’s description has raised an im-
portant point. Where varieties of techniques are available for the
resolution of dispute (as there would seem to be in most societies),
it is important to discover the how and why of alternative choices.
There is room for a great deal more detailed research, and need for
the assembling of adequate statistical data on this problem. It is very
important both for the purposes of sociological analysis and for the
practical information of legislators and administrators. Legal-anthro-
pological-sociological research of this kind is as much needed in the
highly industrialized countries of the world as it is in the young na-
tions.

Rules. Goldschmidt (1965) has written a book on the law of the
Sebei of Eastern Uganda, and introduces it with his characteristic
candor by indicating that he considers it not merely a descriptive
record, but a contribution to the general theory of jurisprudence. But
he also indicates that he has not reviewed the literature on the theory
of primitive law, nor does he attempt comparisons with any other
societies. Moreover, he did not observe any legal action from begin-
ning to end, nor was any case narrated to him in full detail. The core
of the book consists of a statement of legal rules as abstracted by the
author, interspersed with terse illustrative accounts of specific dis-
putes and their outcome. Goldschmidt does not treat his task as a
study of the sociological context of law; his immediate objective is
rather the discovery of rules, illustrated by cases in which they were
applied.

Goldschmidt’s concluding chapters attempt to draw together all of
the rules he has set forth, on the inference that they are governed by
three basic principles. He calls the result “the metaphysical infra-
structure of Sebei legal behavior.” The three principles have to do
with general Sebei attitudes toward kinship, property, and the trans-
mutability of all social relations into pecuniary terms; the last joins
the first two into a single system. Of course, Gluckman, following Sir
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Henry Maine and E. E. Evans Pritchard, had said in The Judicial
Process (1955) that things are links in institutionalized relationships
between persons, an insight he further developed in Barotse Juris-
prudence (1965b). Goldschmidt, without reviewing or citing the liter-
ature, is thus making at least one contribution to the general theory
of jurisprudence that seems to have been made before. His comments
on changes in Sebei legal rules that are unaccompanied by changes
on what he calls the “ideational level” are more novel, and they pre-
sent an interesting problem in simultaneous continuity and change.
The descriptive core of the book—the rules illustrated by cases—is an
addition to our ethnographic knowledge.

The Prevention and Settlement of Dispute

Legal institutions as alternatives to fighting. Bohannan’s (1967) in-
troduction to his recently published collection of readings on law and
warfare takes the exposition of his theoretical position a step further.
He speaks of societies racked by conflicts, and of others that have
“solved” their conflicts and replaced them with the rule of law. He
thus characterizes a difference between feuding societies and our
own. Negotiation and bargaining seem to have no place in Bohan-
nan’s scheme. “There are basically two forms of conflict resolution:
administered rules and fighting.” The readings in the book are se-
lected to illustrate this duality. Part I is devoted to a few definitions
of law by Redfield, Pospisil, and Bohannan himself. Part II is entitled
“The Ethnography of Law: The Judicial Process.” And Part III con-
siders “Feuds, Raids, and Wars.” Bohannan feels that “the next great
step in legal institutions must be in the field of international law and
other bicentric power situations,” and speaks of the world’s need for
a new “code of aggression” (Bohannan 1967: xii).

In this context Bohannan is treating law as a solution to social prob-
lems—essentially, as a means of peacefully resolving conflicts of in-
terest and as a system for the maintenance of social peace and order.
What is interesting about this, and about Bohannan’s decision to re-
print his own article on “The Differing Realms of the Law” (1965),
is that it emphasizes a fundamental duality in his approach to the
subject of law. On the one hand he defines law in terms of institutions
that settle disputes and “counteract” gross abuses of norms; and on
the other hand he emphasizes perception, cognition, “key concepts,”
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and ideas as the fundamental basis of law ( Cf. Bohannan 1957, 1965,
1967). This pull in two directions, drawing toward an institutional
approach on one side and a cognitive approach on the other, is some-
what like the split one sees between Hoebel’s attention to the devel-
opment of “public centralized institutions of law enforcement” and his
notion of “jural postulates” (Hoebel 1954). It is a duality that runs
deep in American anthropology. By contrast, when Gluckman (1965b)
talks about legal ideas, he is trying to show how particular concepts
can be explained in terms of their institutional setting. He is not treat-
ing the ideas as if they were a system of cognitive categories or value-
laden principles that in themselves may give fundamental shape to
the social system; rather, he assumes that the legal ideas and cate-
gories are expressions of the social and historical settings in which
they are found. He gives an analytic priority to institutions and con-
nects them with ideas, whereas Hoebel and Bohannan do not make
any similar attempt to fit together the framework of ideas and the
framework of institutions.

A new book that seeks to reconcile these two frames of reference is
Michael Barkun’s Law without Sanctions (1968). The title will at
once remind anthropologists of the anthology Tribes without Rulers,
which Barkun has studied carefully. His argument, following that of
Masters (1964), asserts that there are important parallels between
order in stateless societies and international order. Barkun further
contends that these parallels affect the definition and analysis of legal
systems in general. He is a political scientist, but his argument draws
heavily on anthropological data and ideas. Interpreting law as found-
ed more on consensus than on force, he defines the consensus for “con-
flict management” as including not only shared procedures but shared
perceptual categories. His definition of law as a system of manipu-
lable symbols that functions as a model of social structure has already
been mentioned.

For all Barkun’s formal emphasis on law as a set of interrelated
symbols, he ultimately concedes that “legal systems have some empiri-
cal referents” (1968: 151), and goes on to say that law is a means of
both conceptualizing and managing the social environment. His dis-
cussion thus goes full circle—from social relationships to ideas about
social relationships and back again to empirical referents and man-
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agement, not just to “representations” of the social environment. A
déformation professionnel of certain academics preoccupied with in-
ternational affairs would seem to be the regular sifting out of a few
optimistic conclusions from their convictions about the effectiveness
of common concepts in the absence of common political organization.
Optimism notwithstanding, Barkun’s is a very up-to-the-minute ac-
count; and it is particularly stimulating in its repeated and creative
use of the distinction between the symbolic manifestations of law and
the behavioral referents of law. It is a book to be read—and argued
with—but decidedly to be taken seriously.

Non-“legal” institutions as a means of airing legal controversy. Legal
institutions as a vehicle for the expression of other interests. Aubert
(1963) has argued that the legal process involves the transformation
of dyadic relationships into triadic ones. Once a dispute is at a point
where it is not going to be settled between the parties but is going
to involve others, the question of which “others” may have important
effects not only on procedure but on outcome; it also may affect the
breadth of significance of the dispute. To the extent that recourse to
a particular mode of settlement involves others, it may also involve
the personal interests of those others, or the interests associated with
their positions.

Primitive peoples often deal with erupting hostilities by translating
them into sorcery or witchcraft terms, describing them and resolving
them symbolically in terms of the spirit world. If this process involves
assembling a group of people and carrying out a public investigation,
explanation, and resolution, what takes place often resembles a legal
hearing. Social events that get out of hand resemble manifestations
of the spirit world in that techniques must be prescribed and applied
to bring the untamed under control. Accordingly, Audrey Butt (1965
66) describes “The Shaman’s Legal Role” among the Akawaio, a Ca-
rib-speaking people in the Guiana Highlands. The Akawaio live in
autonomous villages and joint-family settlements, each recognizing a
leader; but leadership is a matter of persuasion and influence, not
coercion. The redress of grievances and the settlement of dispute are
largely in the hands of the parties concerned, though gossip and scan-
dal play their part in affecting the outcome. The only kind of public
meeting over a dispute is a shamanistic seance to discover the cause
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of sickness or death. Butt describes a series of cases to show how, in
the course of these seances, the shaman attributes the cause of an ill-
ness to various forms of interpersonal hostility or incorrect behavior.
The seance openly airs disputes of which all the persons present are
aware, and adds public social pressure to other efforts to resolve dis-
putes or limit “antisocial” behavior. The basic occasion for this action
among the Akawaio is always a medical enquiry in form but a dis-
pute in substance.

Disputes may also be transformed by absorbing confrontations be-
tween the individual members of competing political units into the
general, long-term competition between the political entities. Feuding
is the classic example, but there are others. Beidelman (1966-67) de-
scribes the use of locally run government courts in the Ukaguru chief-
doms of Tanzania, and shows how the judgments of these courts were
used to further Kaguru political aims at the expense of four minority
tribal groups living in the same area. Political and judicial roles were
somewhat confused: a vigilante Kaguru group apprehended people
and brought them to court, sometimes for violations of law, and some-
times for violations of its own regulations. Beidelman shows, through
the description of 22 law cases involving non-Kaguru and Kaguru,
that members of the minority tribes were regularly dealt with much
more peremptorily and severely than Kaguru. In some cases, the vin-
dictiveness of the Kaguru against the members of minority tribes was
mitigated by the intervention of a Kaguru patron, or by special rela-
tionships between the defendant and the Kaguru headmen or court
holders, but without this aid a non-Kaguru evidently did not stand
a chance against a Kaguru in court. Beidelman cites the Kaguru situ-
ation to show the divergence between the declared aims of the gov-
ernment policy of indirect rule and the effect of that policy at the
local level. However deplorable this use of the courts may be, it is
difficult to imagine a practical policy that would have prevented Ka-
guru political dominance from asserting itself in some form, since
there are 48,000 Kaguru and barely 6000 non-Kaguru.

The use of courts and other processes of dispute settlement in the
struggle for political power is not unusual. Barnes (1961) discussed
this use as it occurred among the Plateau Tonga and the Ngoni. Na-
der (1965a) attributes differences in dispute settlement procedures
in part to differences in political structure. Gulliver (1963) has made
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the political settlement one of his two basic types of dispute settle-
ment. Law cases that involve political issues, and settlements that de-
pend on political factors, are easy to find in industrialized societies, as
well as agricultural ones.

Accepting bribes, of course, is another classic way for a judge to
use his office for ends other than the simple settlement of disputes.
Ottenberg (1967) examines the question of bribery and corruption in
local government in southern Nigeria. He treats it as a social phe-
nomenon, not as a moral matter. Using M. G. Smith’s definition of
corruption as “the use of public office or authority for private advan-
tage and gain,” Ottenberg develops the argument that corruption is
the natural result of the interaction of two political systems in a soci-
ety, the consequence of contact between two quite different political
styles. He sees as inevitable in countries undergoing change a consid-
erable discrepancy between what is legal and what is actually done in
the way of political behavior. He emphasizes that in Nigeria bribery
brings relations with strangers into line with traditional patterns of
gift giving and reciprocity standard among kinsmen and familiars. He
argues that bribery is thus in certain social circumstances the guaran-
tor and regulator of secure relations between strangers. But having
pursued that line of argument, Ottenberg asks whether corruption is
not universal, exsiting in all societies but varying in form.

Some of the questions examined in Ottenberg’s paper have to do
with different social or cultural views of what is proper behavior, and
some have to do with the objective existence of the phenomenon of
the use of office for personal gain. It follows that if there are two dis-
tinct political styles in contact, persons committed to one will think
that people committed to the other are behaving improperly. This is
certainly likely. But the meaning of such culturally or socially deter-
mined moral judgments is distinct from the question of whether there
is regular personal exploitation of political office or authority. These
may be two very different matters. Had the distinction between cul-
tural attitudes and objective behavioral phenomena been maintained
throughout the paper, the discussion would have been clearer. As it
is, Ottenberg does not always explain which he is discussing. He has,
however, made some interesting comments on a practical problem
that has considerable analytic significance.

Inheritance and the sorting of competing claims. There are certain
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competing claims that regularly come to a head through an event
that is not in itself part of a dispute. A redistribution of property,
positions, or rights may be necessitated by events like a death, a mar-
riage, the accession of a new officeholder, or the moving of settlers
to new lands. Competing claims like these may be handled institu-
tionally by a meeting of claimants and others to work out an alloca-
tion of rights. Unlike the procedures mentioned earlier, these meet-
ings do not occur because of some existing dispute, but the claims
they concern inherently involve the kind of competition that is likely
to boil up into a confrontation and a fight. This kind of event has
received a great deal of attention in anthropology. But it has seldom,
if at all, been treated as a topic related to processes of dispute settle-
ment and mechanisms of dispute prevention and control. It certainly
merits this treatment.

A common social institution of this kind is the meeting of kin to
arrange the distribution of a decedent’s property. Some societies have
an explicit set of rules governing how this is to be done, who are to
be the primary recipients of property and prerogatives, and who are
to be the contingent heirs. But in other societies the matter of dis-
tribution may be mostly left to the discretion of specific surviving kin.
Shepardson and Hammond (1966) have examined Navaho inheri-
tance patterns. Having been told by one informant that “every family
does it differently,” they tried to discover what variables affected the
decision. The paper mentions a few cases, but does not report any
figures on the patterns of distribution, so that the paper is essentially
a description of the variables that may affect each case, and a dis-
cussion of those aspects of Navaho life that are assumed by the au-
thors to militate against more rigidly formulated rules of inheritance.
Shepardson and Hammond see the Navaho inheritance pattern as one
that tends to disperse rather than preserve intact the assets of any
decedent, and they relate this dispersal to other economic conditions.
Their approach is to rationalize Navaho inheritance in terms of pres-
ent Navaho social and economic organization, and then show how the
two fit together.

If anyone ever doubted the intimate links between inheritance and
social structure, Goody’s Death, Property, and the Ancestors (1962)
has surely removed this doubt. But to study the rules by which the
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property and statuses of dead persons should be distributed in a par-
ticular society according to expressed local norms, and the even
greater number of ways in which these holdings are actually distrib-
uted, may be more than an exercise demonstrating congruence be-
tween institutions. Analytically, the study of inheritance can include
variation and change as often as stability.

Since inheritance is one way to maintain social continuities, inheri-
tance practices in a changing society are likely to reflect the extent
to which continuities are in fact perpetuated by this means, as well
as the margin of change or variation accommodated. M. G. Smith
(19652 ) has raised these questions of interpretation in the very com-
plex setting of Hausa society. He describes how indigenous Hausa
rules, Maliki Moslem law, and colonial Nigerian statutes and ordi-
nances have interwoven, so that the Hausa actually practice many
modes of inheritance and succession at the same time. If one recog-
nizes the elements that have produced these variations during the last
century and a half, one is forced to consider Hausa inheritance prac-
tice as expressing the relation between continuity and change. Smith
argues that Hausa society is in a state of moving equilibrium, and
that its inheritance laws reflect that structural condition.

The contention that legal norms should be looked at in a historical
perspective is extremely important for the understanding of legal
institutions—and, by implication, important for the study of other
norms and institutions. This kind of investigation is not possible
everywhere; but even where it is not possible to reconstruct the past,
an awareness of the past’s importance is a safeguard against the most
simplistic, causal explanations, which take simultaneity in time as
certain evidence of “functional” or “causal” connection. Laws of in-
heritance that appear to be reproducing a social situation from gen-
eration to generation may in fact be accommodating changes that are
not acknowledged as such. Declarations that there has been conti-
nuity of legal norms over the generations are not necessarily an indi-
cation that such as been historically the case. The past may be for-
mally invoked to legitimize the present; yet actual practices may be
only selectively perpetuated, and change may be accommodated un-
der the cloak of ancestral custom. .

Certain papers in the Derrett (1965) volume on inheritance and
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succession in Nigeria—particularly those of Ottenberg on the Afikpo
1bo, Harris on the Mbembe, and P. C. Lloyd on the Yoruba—are solid
descriptive essays on the way in which inheritance and succession
reflect basic social relationships, and in some cases accommodate
changing conditions. Ottenberg suggests a typology of systems of
inheritance and succession based on the extent to which the two re-
flect prescribed full role-succession, and conversely on the extent to
which succession and inheritance are separable and not “automatic.”
Harris describes how the Mbembe all express the wish that movable
goods were inherited agnatically, but continue to pass them on matri-
lineally, as they do land, despite conditions of land shortage. Like
Colson (1966), Harris describes the operating context of the rules,
and gives statistical data on the ways in which men acquire land.
Lloyd’s paper is a brief description of the organizational background
and rules relating to the Yoruba concept of family property. He has
expanded on this subject elsewhere, and has also produced a very
detailed and useful volume on Yoruba land law (P. C. Lloyd 1962).
But the paper in the Derrett collection that attempts to draw to-
gether the largest theoretical implications of laws of inheritance and
succession is that of M. G. Smith (1965a), whose emphasis on his-
torical depth provides a dimension that complicates the facts but
clarifies the analytical issues.

LEGAL NORMS AND SOCIAL CHANGE

Theoretical Questions

Classic discussions in jurisprudence and sociology sometimes op-
pose the Austinian imperative concept of law to one or another ver-
sion of a consensus theory. The consensus theory suggests in some
form that law resides essentially in the minds and practices of people
in a society, rather than in the compulsion imposed by statutes and
“commands of the sovereign.” Since anthropologists have, on the
whole, operated in societies where written law is minimal or non-
existent, they have not been troubled by any lack of congruence be-
tween statutes and practice, and are seldom concerned with law as
the command of a sovereign. Pospisil (1958) is the only anthropolo-
gist who has strongly emphasized the authoritative element in law,
and Schapera (1943) is the only one to have dealt at all extensively
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with legislation. Anthropologists have coped with the difference be-
tween stated norms and observed practice by absorbing both into
ideal-real or multiple-norm models.

Many lawyers and law professors view law as an instrument for
controlling society and directing social change, but most anthropolo-
gists are concerned with law as a reflection of a particular social or-
der. This difference in perspective has had considerable effect. An
article that describes some of these classic dilemmas is Clifford-
Vaughan and Scotford-Norton’s “Legal Norms and Social Order:
Petrazycki, Pareto, Durkheim” (1967). It is revealing, though a very
general discussion, because it touches on all of these questions rather
unselfconsciously. In particular, it describes Petrazycki’s view that
law is both a prescriptive and descriptive device, i.e., that norms
both reflect and direct social organization.

As anthropology becomes more preoccupied with the insights that
the study of society over time can give it, we may expect that law
will be considered more often in this complex double image; and we
may come to know more of the conditions that determine when law
reflects and when it directs. We may expect not only extended case
studies of the kind that Epstein (1967) calls for, but more studies of
legal norms and rules in changing circumstances. One of the most
important recent papers on law, I think, is written along these lines:
Elizabeth Colson’s “Land Law and Land Holdings among the Valley
Tonga of Zambia” (1966). Colson confines herself to the evidence,
and does not pursue the considerable theoretical implications of what
she has described. She shows that even though three Valley Tonga
villages experienced fundamental changes in the pattern of land ten-
ure when they were moved from their traditional area to a new one
because of the construction of the Kariba Dam, they did not recog-
nize any change in their land law. Furthermore, at none of the times
she studied the Tonga could the system of land tenure be regarded
as a “stable equilibrium based on the functioning of the land rules.”
Rather, the land tenure system was always unstable, changing with
land conditions, the extent of exhausted land, the amount of fallow,
etc. Nevertheless, whether subjected to gradually changing land con-
ditions or to the sudden changes caused by the dam, the Valley Tonga
did not alter one whit the legal rules governing land tenure.

The legal rules of tenure in the Tonga situation had to do with the
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acquisition and use of land. They bestowed different rights depend-
ing on the mode of acquisition—whether through kin (maternal or pa-
ternal), through use, as in the case of previously unoccupied bush
land. As one might expect, when Colson examined figures for two
years before and for five years after the population had been moved,
she found that the proportion of land acquired from kin had shrunk
dramatically from one period to the other, and that the land acquired
by cultivating open bush had increased enormously. The system of
“norms” could accommodate this change without itself changing. The
story Colson does not tell at length, but alludes to briefly and tanta-
lizingly, is that having to do with why the new lands after the move
were treated as bush lands under the old rules, though headmen,
chiefs, and administrators had argued that they should be permitted
to distribute the land. The construction that the old legal rules relat-
ing to bush land should apply to new territory, rather than some
scheme of distribution through officials, would seem to indicate that
there were political implications in maintaining the traditional legal
rules and not permitting innovation in modes of land allocation.
Whereas Colson’s paper deals with a socioeconomic change from
which certain legal rules emerged unchanged, Caplan (1967) has
written a paper describing the socioeconomic changes that resulted
from the alteration of legal rules. He traces the effects of government
land legislation and other circumstances on the status of local head-
men in the Limbuan region of Nepal. In the eighteenth century local
headmen had granted land to immigrant settlers; in the nineteenth
century the status of these lands was changed, so that they were held
directly from the state and not through local headmen. At present,
many headmen are no better off than their followers, and a group
of Limbu, grown affluent through military service, have usurped
most of the power and influence of the Limbu headmen by buying
control over extensive lands through the purchase of mortgages.
Caplan’s very modest conclusion is that factors outside the small-
scale social arena normally studied by anthropologists must be taken
into account to explain local circumstances. He is certainly right
about this. The historical material in his paper, however, has other
interesting implications. It touches on, but does not analyze, questions
relating to the way in which legislation affects political control and
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the extent to which the legislative power is used to this end in differ-
ent kinds of polities. Caplan’s material implies that local political
power in the Limbuan region is closely connected with control of
land. It would appear that there were at various periods two avenues
to that control, one administrative, the other economic. Looking at
the material as a problem in the social setting of law (though this
was not Caplan’s focus) opens many theoretical issues about the re-
lationship between the respective rules of law relating to administra-
tive and to economic control of property. Gluckman’s (1965b, 1969)
distinction between estates of administration and estates of produc-
tion in land can be effectively extended and exploited in analyzing
this kind of material. Questions about the circumstances under which
effective political power relates to legal rules affecting one or the
other might be very illuminating if answered in a comparative frame-
work.

Questions of Policy

Land reform. Surely one of the most chewed-over questions of pol-
icy affecting the primarily agricultural parts of the world is that of
the redistribution of land and changes in the land law. From the UN
down, there has been a constant search for viable ways of improving
present landholding systems to make them more productive—and in
some places less politically explosive. Legislation is the most com-
monly considered technique for making these changes. There is an
enormous literature on this subject, and more books and papers are
constantly appearing. (Aktan 1966, Apthorpe 1964, Blok 1966, Feder
1967, Ruilliere 1966, Simpson 1967, Thambyahpillai 1966). Anthro-
pologists may not have much of a hand in making the policy decisions
that will determine political attempts to deal with the problem, but
they will doubtless have many opportunities to study a subject they
have somewhat neglected: the legislative introduction, and the con-
sequences, of planned change. On the whole, applied anthropology
has most committed itself to examining these matters; but the more
academically and theoretically minded may well find research prob-
lems in it during the years to come, especially when there are more
and more attempts to produce planned change among the very
peoples that anthropologists have studied in the past.
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Rosenberg’s “Maori Land Tenure and Land Use” (1966) reviews
the question of whether legislation originally designed to protect the
indigenous Maori land-tenure systems from exploitation is now inter-
fering with Maori economic development. Rosenberg argues that
complete security of communal land tenure may not be the optimum
arrangement for economic development, since it prevents the mort-
gaging of land and hence prevents Maori from gaining the capital
needed for development. He examines the two alternatives of indi-
vidualizing land tenure and incorporating the joint owners, and favors
the second. For anthropologists interested in law, the attempts at
handling such practical problems provide the closest thing to a labo-
ratory experiment available in real social action. Rosenberg’s article
is not a before-and-after study like Colson’s (1966), but rather a pre-
legislative recommendation for a particular policy.

Reform of family law. Freedman’s “Chinese Family Law in Singa-
pore: The Rout of Custom” (1968) touches on two fundamental mat-
ters: the complexities of law in plural societies and the uses of cul-
turally and politically founded models of the family in judicial and
legislative action. In the colonial period the Chinese in Singapore
were not considered indigenes, and were hence considered to be sub-
ject to English law, modified to accommodate certain features of their
institutional life. Freedman demonstrates the curious consequences
of combining an English family model and an imprecisely known
Chinese family model in deciding court cases. Judges recognized the
structure of the Chinese family to some extent, but here and there
they applied English law to it. The resulting mélange was neither
English nor Chinese. Polygamy, for example, was recognized as one
of the facts of Chinese life; but by some curious application of British
ideas of equality, concubines and secondary wives had the same legal
status as major wives. Freedman details the comic oddities that en-
sued from this vaguely defined attempt to apply the family law of
England to the Chinese family.

Complicating new elements are added to an already knotty subject
when Freedman explains that two years after Singapore became self-
governing, it passed a piece of legislation called “The Women’s Char-
ter,” which was supposed to give women instantaneous equality with
men in all (legislatable ) matters. The Charter proposed a sort of ideo-
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logical redesigning of the family. Freedman reviews the provisions of
the statute, and argues that it is essentially “English law justified by
the principles of Asian socialism.” He is understandably skeptical
about whether this attempt to create a new form of the family by
legislation will succeed, and indicates what is known of the Charter’s
effect since its passage.

Freedman’s article is stimulating not only because of the peculi-
arities of the Singapore situation, but because that very situation
suggests a research problem of wide current application: the study
of the preconceived models of society on which judicial and legisla-
tive action are founded. Attempts to remold society through legisla-
tion presume ideas of what society is, how it works, how it can be
changed, and what it should be. Although judicial innovation and
legislation by no means always have the intended effects, the models
on which they are based imply a way of looking at social life, and a
“folk” sociology of change implicit in legislation, that may be a way
of finding out more about the relationship of ideas to social action.

Buxbaum (1968b), like Freedman, has written on Chinese family
law in a common-law setting, but he extends the comparison, dis-
cussing Chinese law in all of Malaysia. He has also edited a volume
(Buxbaum 1968a ) that includes this and several other papers, all pre-
sented at a 1964 conference on family law and customary law in Asia.
Most of the papers are not sociological studies, but descriptions of
legal rules; many describe statutory enactments that have sought to
codify or change the customary law of the family. Some of these pa-
pers are interesting sociological documents in themselves. For ex-
ample, S. Takdir Alisjabbana, writing on “Customary Law and Mod-
ernization in Indonesia,” rejects customary law out of hand as archaic
and backward, and looks to modernizing legislation to stimulate and
guide social growth. This attitude toward legislation as an almost
magical instrument of rapid reform is one characteristic sector of
thought in many countries, developing and industrialized, and as in-
dicated above, is itself a ready-made field for investigation.

The definition of group membership. In plural societies in which
different customary laws apply to the affairs of different corporate
groups or social categories, and in societies in which certain groups
are singled out for preferential or discriminatory treatment, one must
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define what constitutes membership in a group. This is a legal prob-
lem very closely tied to a sociological one. Galanter (1967) discusses
it with relation to the “scheduled castes, tribes, and backward classes
of Indian society.” Indian legislation has authorized the government
to bestow special benefits and preferences on persons belonging to
these groups. Peck (1967) deals with Philippine legislation that
restricts the privilege of conducting retail trade to citizens, thus
discriminating against local Chinese merchants. Derrett (1968b) dis-
cusses the judicial difficulties in determining whether a person is
or is not a Hindu for the purpose of applying a law. In the world of
multitribal and other plural societies, group and category member-
ship will frequently crop up as a legal problem with policy signifi-
cance. Cases and legislation involving this issue cannot help but be
loaded with information and insights into changing facets of social
structure. Decisions in “conflict of laws” cases are always policy de-
cisions at bottom. ‘

The codification of customary law. In recent years there has been
a running battle in some of the developing countries over the extent
to which customary law should be reformed or rejected, or if pre-
served, by what means it should be recorded and standardized. A
number of countries, having decided that customary law should be
written down, have started official schemes for doing so. A great im-
petus has also come from academic quarters. In 1959 Professor A. N.
Allott, at the School of Oriental and African Studies of the University
of London, established the Restatement of African Law Project with
support from the Nuffield Foundation. This project is still in full
swing ten years later, pursuing the enormous task of trying to set
down in writing the customary laws of African peoples. Allott him-
self is a veritable factory of papers on the project and its implications
and on the future of customary laws in Africa (Allott 1966, 1967a-b).
He clearly feels that the project is contributing to the acceleration of
an evolutionary process: “The trend towards crystallization and ab-
straction of legal rules in Africa is merely part of a universal move-
ment in legal history, which has equally affected European systems
of law in the course of their evolution” (1967b: 13). With great charm
and accuracy, he says that customary law appearing in quasi-statu-
tory and precise form is “processed law,” which “like processed cheese
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... has got quite a different flavour and appearance from the original
article” (1967b: 5). It remains to be seen whether this transformation
of form will have the effect of changing more than the form. It might,
for example, restrict the adaptability of customary law to rapidly
changing social conditions. If so, it might have the effect, not of
accelerating legal development, but of slowing it up. The Restate-
ment program gathers its information on customary law by using such
written materials as exist, and by assembling law panels where hypo-
thetical cases are put to knowledgeable persons, who are asked what
the governing rules are. Allott is well aware of the objections by
anthropologists that law is incomprehensible outside of its social con-
text, and hence that it cannot be fully investigated except by means
of field work. But he replies that he is working on an applied problem
with clear time limits; and that of the practical alternatives, the Re-
statement is the best course available. He rejects Bohannan’s argu-
ment that one cannot give a satisfactory account of the customary law
unless one uses indigenous terms, and seeks to set out the general
requirements of a legal terminology—most of them quite pragmatic,
such as precision, convenience, and conformity with prior usage. But
he also acknowledges that on occasion there can be very difficult
problems of translation.

CONFERENCES AND COLLECTIONS OF PAPERS

Books of papers given at interdisciplinary conferences are begin-
ning to abound. Lawyers can be found talking about social contexts,
and anthropologists about legal rules. Papers on wildly different kinds
of society appear in the same volume, having in common only that
they have to do with the law of the family, or that the peoples they
concern are found on the same continent. They are not often linked
by analytical problems, but rather by geographical areas or by topic
(land, family, inheritance, etc.). I usually find it dizzying to read such
books of papers through, and I wonder if it is some personal inca-
pacity, or whether they were not meant to be read through, but rather
to be sampled from time to time according to interest, which seems
more sensible, whatever was intended. Some of them seem to have
been assembled without any thought of possible readers.
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Mixed assortments of papers, like boxes of filled chocolates, are
bound to contain some one does not want. It does not take much
practice to distinguish the caramels from the violet creams among
conference papers. When the subject discussed is “What are the rules
of law?” rather than “What is the relationship between those rules
and their social milieu?” the writer (whether anthropologist or law-
yer) has moved away from the central analytic concerns of social
anthropology. Yet such rules are an essential part of any thorough
ethnographic description. Is all law then anthropology? Surely all law
is the raw material for anthropological analysis; but descriptions of
laws as such, important, interesting, and numerous as they are, are
not pieces of sociological analysis.

Some articles appearing in collections of papers have been men-
tioned in various parts of this review of recent literature, but it may
be useful to describe a few of the collections themselves, since the
subjects on which conferences are held and books organized are some
indications of the locus of current activity.

Two groups of papers published earlier than the past two years
should be noted: Nader’s Ethnography of Law (1965b), and Kuper
and Kuper’s African Law (1965). Both contain more papers by an-
thropologists than most such assemblages of legal essays, and each
has an introductory essay of theoretical interest. Nader’s introduction
is a brief general review of the literature in the law-anthropology field.
The Kupers’ introduction discusses general subjects of the papers in
their volume: the diversity of indigenous legal systems in African
societies, the complexities of law in colonial plural societies, and the
problems inherent in the attempts of the new national governments of
Africa to use law to unify and shape society. The inescapability of
the very complex historical dimension, and the perpetual presence
of change, is the most pervasive theme in the book.

A more recent book of papers, which displays a staggering amount
of specialized erudition, is Anderson’s Family Law in Asia and Africa
(1968). The book contains fourteen lecture papers by members of the
School of Oriental and African Studies and some guests. Their societal
subjects are very diverse, and scarcely connected. All the papers deal
with matters that would interest an anthropologist, but most are more
legal than sociological in approach. I have already discussed Freed-
man’s paper in this volume.



LAW AND ANTHROPOLOGY 291

Another recent collection is Buxbaum’s Family Law and Customary
Law in Asia (1968). Unfortunately, its essays are even more removed
from any sociological orientation than those in the Anderson volume.
Buxbaum’s introduction, however, discusses customary law in the de-
veloping countries in terms of Weber’s classifications, pointing out
some of the shortcomings of Weber’s types but using them with modi-
fications. Buxbaum pleads for the organic growth of law from tradi-
tional institutions toward modernization, and speaks against the
wholesale importation of inappropriate alien legislation, however
“modern.” Buxbaum also edited an issue of the Journal of Asian and
African Studies that has now appeared in book form (Buxbaum 1967a,
1967b). A number of papers in that volume have been mentioned
here; with the exception of Ottenberg’s (1967), most are not particu-
larly sociological in approach. Buxbaum introduces them as dealing
with various aspects of law in “modernizing” countries. In short, they
are only tenuously linked with each other, dealing with such varied
problems as the publicizing of legislation, bribery and corruption,
mediation and conciliation procedures, and legally defined group
membership.

Max Gluckman’s Ideas and Procedures in African Customary Law
(1969) is a really thoroughgoing editorial attempt to put out a book
of legal conference papers and pull it together with a lengthy intro-
duction that combines material from the conference discussions with
material from the papers and tries to set them out in some meaningful
relationship. The 78-page introduction by Allott, Epstein, and Gluck-
man discusses courts, procedures, and the problems of research, as
well as some conceptions used in African substantive law. Its style suf-
fers a bit from committee production, and somewhat from having
combined small pieces of such a vast number of things. However un-
even, it is a worthy attempt at a difficult task that too many conference
editors avoid. Half the people at the Addis Ababa meeting (where the
papers were originally presented) were lawyers; the remainder were
predominantly anthropologists, and there were a few persons from
other disciplines. The papers are mainly descriptions of legal rules
and practices rather than sociological treatments. Since it is almost
impossible to make generalizations about so vast and varied a geo-
graphical unit as Africa, the introductory discussion attempts to settle
on some classifications of data and to define some general problems
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into which the minutiae of the papers fit: the concept of legal person-
ality in African law; the question of whether one can work out a fairly
simple, comprehensive classification of modes of inheritance and suc-
cession; and the classification of rights in land, is particularly the dif-
ferent participants’ views of Gluckman’s ideas about the hierarchies of
estates of administration that lie above a basic estate of production.
There is also some discussion of marriage and divorce, liability and
responsibility for injuries, and the indigenous African law of contract.
As in all such collections, the papers are uneven in quality; but they
are bound to be much more meaningful to any reader by having been
presented in a general framework.

FUTURE DEVELOPMENTS

Future law studies in anthropology are likely to place more empha-
sis on the development of cases and on the development of legal rules
and procedural practices through time. This is partly because of the
analytic problems that are thrust upon anthropology by a rapidly
changing world. It is also partly because it is the obvious next step
after the kind of ethnographic work that has already been done. The
foundation from which the field is proceeding consists essentially of
two elements: abstracted models of systems of social relationships
(called variously social structures or institutions ), and the abstracted
rules and ideas that are the framework of these models. In law, as in
other fields, these abstractions or generalizations are now in the proc-
ess of being broken down into their social action components. Gen-
eralizations about law, and about the rules, ideas and procedures of
dispute settlement have often been abstracted from case materials in
the past. These case materials as well as the kind of generalization
they were used to generate are now likely to be reset in the social
nexus from which they arose. Cases will be considered in greater de-
tail, as microcosms of dynamic interaction, and also as a part of both
short- and long-term processes of institutional continuity and change.

Although the dimension of time was by no means absent from the
works of the six principal writers described in the Introduction to this
review, they were mostly occupied with generalizing about the oper-
ation of a particular institutional system at a particular moment, the
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period of field work. In 1967, Gluckman, speaking retrospectively in
the new edition of his Judicial Process among the Barotse, said that in
it he had approached each case as an isolated incident before a court;
but that he now considered that the next step must be the intensive
study of processes of social control in a limited area of social life
viewed over a period of time. This emphasis on detailed, temporally
extended case studies also implies a focus on processes of change. We
are likely to see more historical investigations of institutional change
over periods of varying length. In the past, with the notable exception
of Schapera (1943), anthropologists gave little attention to legisla-
tion. The preoccupations of the developing world and of the current
periodical literature indicate that this is not likely to continue. Legisla-
tion will not long be ignored in a field concentrating on change and
having a geographical bias toward the newly independent countries.
And once legislation comes firmly within the purview of the legal an-
thropologists, they are likely to open the vast legal avenues to the
study of political systems, instead of confining themselves to dispute
settlements, rules, and ideas.

Just as attention to the dimension of time is bound to increase the
number of analytic problems perceived, just so are problems likely to
be opened by the current attitude toward the collection of detailed
quantitative data. For example, it is important to know not only what
the rules are concerning the transfer of land, but also how often it is
actually transferred. Legal rules must be understood outside the dis-
pute situation in the setting of practices in ordinary life. The studies
published in the past sometimes gave figures on the number of cases
of particular kinds that came before the courts or other dispute-resolv-
ing bodies, but why some kinds of matters are more often in dispute
than others has not been gone into at all deeply; nor do we know be-
tween what sorts of people and in what sorts of situations these dis-
putes are likely to arise. The opposite situation is equally unexplored:
what kinds of matters and social situations do not produce dispute?
In some social contexts the incidence of dispute may indicate the
points of serious tension in the social fabric. In others deep conflict
may not come out in this form, and disputes may be no more than the
occasional eruption in a legal forum of ordinary orderly competition.
Much more needs to be known about these questions.
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As for legal concepts, some discussions in the past have focused on
deciding whether to look on them as cognitive categories that shape
behavior, or whether to look on them as abstract reflections of social
and technological conditions. Surely legal ideas can be both or either
at the same time. But there is a third component that changes the sig-
nificance of the first two: the way in which allusions to these legal
ideas and legal norms are used and manipulated in particular social
situations to legitimate or discredit behavior, to affect social relation-
ships, and to communicate all manner of messages. Legal ideas, prin-
ciples, and rules together are used in many ways in social life. They
cannot be thought of simply as unambiguously defining, prescribed
and proscribed behavior. An important use of these ideas, well recog-
nized by lawyers in their daily work but mostly ignored by anthropol-
ogists, is the operation of legal concepts as a manipulable, value-laden
language and conceptual framework within which behavior may be
described or classified for any number of instrumental purposes. Not
only case studies and institutional studies extended in time, but case
studies and historical studies expanded in conception will increase our
knowledge of the relationship between the institutional frameworks,
the frameworks of discussion, argument, and conception, and the level
of action.

To summarize: The classical task of legal anthropology has been to
understand the relationship between law and society. The general
goal in the past has been to identify the kinds of societies in which
certain legal institutions appear, and to examine the kinds of legal
procedures, norms, principles, rules, and concepts that are found
under given social conditions. These interests continue. But a shift
that is now under way in some quarters is partly a shift in method,
partly a shift in problem. There is a new emphasis on sequences of
events—on legal transactions, disputes, and rules seen in the dimen-
sion of time. Case studies of this kind bring the minutiae of social
interaction into focus and thereby reveal certain general processes in
detail, whereas historical studies illustrate large-scale continuities and
changes. In this context legislation appears as one of a number of
forms of structural innovation. In the future, law and legal institutions
are likely to be analyzed simultaneously from a long-term historical
perspective, and from the perspective of individual-centered, short-
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term, choice-making, instrumental action and interaction. Cases al-
ready epitomize this duality and its concomitant unity. When both of
these levels are given further attention, and when quantitative data
are assembled, anthropologists may hope to understand more about
the way in which legal institutions, rules, and ideas function as part
of the framework within which ongoing social life is carried on, and
how the processes of social life affect that very framework.
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