CHAPTER

17

THE NATURE OF GOVERNMENT

As seen in Chapter 1, early Muslims tacitly assumed humans to have originated
n a politically organized society based on revealed law, and to have recreated
such a society whenever God sent them a messenger with a new law. In the
ninth century they began to enquire into their own presuppositions. Why do
humans live social lives? Must their societies be based on religious law brought
by a prophet or might man-made law and morality suffice? Could one manage
without a monarch? Must government be monarchic, or indeed autocratic, or
could alternative forms of political organization be envisaged? Their answers
mostly, though not always, endorsed the assumptions with which they had
started out, but they did so with a plethora of explicit argumentation which
often raised new questions and which continued beyond the period considered
in this book. The debate was dominated by philosophers, mutakallims, and
Shitite thinkers rather than by religious scholars from the Sunni camp, but the
latter accepted many of the ideas it produced. Since the arguments are scat-
tered in works of the most diverse genres and the study of them is still in its
infancy, what follows is merely a preliminary survey.

Why do humans live in societies?

Most educated persons in the Near East before the rise of Islam knew the
“answer to this question, ultimately from Aristotle and other Greek philoso-
- phers. “Because of the arts and sciences and the useful things to which they
lead, we have mutual need of one another, and because we need one another
~ we come together in one place in large numbers,” as Nemesius of Emesa (c.
' 400) explained in a widely read treatise on human nature (which was eventually
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translated into Arabic too); “to this human assemblage . . . we give the

. , ) ! 6).16 It was also a popular argument in medieval Europe. It does not
city (polis), for man is a naturally sociable animal (politikon z50n) o

person is in all ways self-sufficienc.” M P : ' E i ss a modern ‘o.bser.ver, for occupgtipnal spegialization comes late in the
pave the sams ans“}:er afteruthlcue}l:t(.i . ost eNFcalFe persons in the Negy elopment of civilization: snTlple societies have 11Ftl§ or no division of labf)gr,
2l Jahiy (1 nea/Se the i tt?yMa g ecomf1 111: ims. It is first encounter, ept by age and sex. Produc1.ng a loaf of br.ead is indeed beyond the ability
quest.j(;n: N tie,nature sf ; uslim al;lt 01 nown to have considereg a single person wholly on his own, as the llteratl.lr.e .often says, but it is not
CooRsEate T SEEViE, he « Q él(rir.lans“tth;t ey lneed.one another and nd the capacity of a household, and there the d1Y151on of labour may stop.
e o s t:) flllﬁallylrslf a 1crilg h9 , exa”tzed is He, bas not cre Ibn Khaldiin, who had a strong sense of the §1fferences between sim.ple
il uyrids Vet llst'nee (‘EHG is li)wn. ) The .Mushms could g ibal) and complex (urban) societies in Nc?rth Africa, overlhooked this objec-
to citing.* Humans must co sia ;ons E reek works, which t.hey rapidly ¢ n, however, and the tradltlonal e?(planatlon had the merit of‘ stressing the
e8d o asworiate i o s together o CBOPELAte, _espec1ally as they operative nature of society. Raghib al-Isfahani interspersed his account of
POCIeLE I Oklex Lo live virtuous lives, al-Amiri (d. 381/992) decls . division of labour with Prophetic dicta on the solidarity of the believers.

?araphr‘asmg Aristotle; exceptions would be in the nature of gods or be:
‘Eor this reason it is said that man is sociable by nature (al-insin mgg
bl’l;iéqb‘),” Raghib al-Isfahani (c. 400/1010) Observed.’ The same 3fgumen
'r‘lnsaen 1? Zazc})rlc?agl V;;?;r?:l&(zaojzuvj’;;h;;c;;;)zV\zl)thlc))ut ;he ir‘ilstotelian tag hough the need for cooperation meant that humans haFi to live in societies,
(d. prob. 313/925).6 al-Fé'rébI ¥ los0).” ;’é ’S_Y_t Z p 1‘;50Phegs al-R heir nature was such tl’l'at that they' could not do 50 without some kind of
Rushd (d. 595/1192;) 9 the secreta.r”éjdsarr:a b i c;na (d 428bI°37)’ and_ straint. God had imprinted a desire for good things on all humans, and
polyriath al B (,d 440/7048) 1}; o i - Ja ;‘r I( .lg)rl(:h' 337/9_48)’1 deed animals, an epistle credited to al-]éh{z says; He has implanted a desire
(d. 606/1200) 1 the Sh.I‘ite Mljtta,zjljte o /g\&u’sl ifl Z_zr da r al-Din a r self-preservation in people, as al-Maturidi ‘(d. 333/944) put it.” Humans
ohe Temaili philossgher Mutr 2l T T g /' da 114 ( -dPYOb- 655/12 ere competitive, brutish, swayec.l by strong d651r§s, and avaricious too: ynlike
by authors as dj Ib " ok 1274)15 and, after our peig nimals, they were for ever hoarding things they did not need. Left to their own

verse as Ibn Taymiyya (d. 728/1328)" and Ibn Khaldiin devices they would ruthlessly pursue their own interests and diverse passions,
ngage in constant rivalry and strife without affection or altruism, ignorant of
heir true interests in this world and the next, and thus bring about their own
uin.'$ “There is nothing as social by nature and as anti-social by corruption as
the human race,” as St Augustine had put it.”” This was the Muslim view
entirely, except that they did not usually credit the anti-social streak to later
corruption. But whether humans had been created deficient or were corrupted
at some later stage (by Adam’s fall,”® Cain’s murder of Abel,”! or the like),

Why must human societies have law?

1. Nemesius, §52 = 243.

2. Hayawan, i, 42ff.

3. Plessner, Bryson, Arabic text, 146f.; Themistius, Risala, 28f./90; cited in Ibn Ab
Ratbl‘, Sulitk, 78f. Cf. also Plato, Republic, 369bf, and the Aristotelian passages in the
note. !
i .4._‘AmirT, Sa‘ada, 150 (cf. Aristotle, Politics, 1253a, 1278b). For the question wheths

mirT is really the author of this work, see the bibliography s.v. 9
5-Dhari‘a, 374. Adam had to perform a thousand tasks to eat bread, as Nasir al-Di
TusT says (Ethics, 189). . 3

6. Razi, al-Tibb al-rihani, 1o5f. = 8$8f. (ch. 17).

7. Farabi, MF, ch. 15, §1; cf. Tabsil, §16 = §18.

8.1bn Sina, SI, x, 441 = 99,

9. Ibn Rushd, Commentary, 22 = 113.

0. Qudama, Khardj, 432f.; cf. also Mawardi, Adab al-dunya, 135f. Tashil al-nazar, 97.

11. Jawdhir, 6f. = 6. His deathdate is placed later by some. - [ :

12. Razi, al-Mabahith al-mashrigiyya, ii, 523; cf. also Lambton, State and Society, 132
Fouchécour, Moralia, 426, on his Jami® al-“ulizm, ch. 56. \

13.IAH, Sharh, xvii, 49f.

14. Ethics, 189f.

15. Al-Hisba fi *l-islam, 4 = 20.

16. Mugaddima, 46f. = 89ff.

17. ‘Al-Ma‘Ash wa’l-ma‘ad’ in his Rasa’il, i, 102f.; Maturidi, Tawbhid, 177.

18.In addition to the references in the previous note, see the Zaydi view in Jahiz,
‘Magqalat al-Zaydiyya wa’l-Rafida’ (also known as ‘Bayan madhahib al-shi‘a’) in his Rasa’il,
iv, 318f.; al-Qasim b. Ibrahim in Madelung, Qdsim, 14; Abrahamov, ‘Kasim’, 85; Abi Hatim
al-Razi, Alam, r1of.; Juwayni, Ghiyath, §t19; Ghazali, Igtisad, 236; Turtiishi, Sirdj, 41f.

19. In Markus, Saeculum, 9s.

20. RIS, iv, 166; cf. ii, 213 iv, 18.

21. Thus Biriini, who also debits the envy and rivalry to the mixture of contradictory
“elements in human nature (Jawabir, 6f., 24 = 6, 26).
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practically all medieval Muslims envisaged life in what Westerners ca]]
state of nature as nasty, brutish, and short.2 p

The idea of human life in its unmodified form as lacking in morality,;
operation, and social cohesion had long roots in the ancient world. It had
ever once been balanced by a countervailing belief to the effect that the oti
state of mankind was a golden age of freedom and innocence which had |
until avarice caused coercion and inequality to appear. This view, promg
above all by the Stoics, fused with the biblical story of the Fall and went
a long career in European political thought, where it placed a question
over the necessity of states.? In the hugely popular Roman de la Rose (c. 728
for example, Jean de Meun tells of how people had once lived in m
amity, without agriculture, work, private property, rulers, marriage, or off
restraints on free love until a host of vices, including covetousness, appe
this was when human nature turned so nasty that a ruler had to be elected
the maintenance of order.?* But though a strikingly similar concept of 2 go {;v
age was current in India, it is not clear that there was an Iranian version
well,” and in its Greek form, the myth seems to have lost prominence in
castern Mediterranean before the rise of Islam. Al-Biriini, it is true, kney
from the astronomical poem of Aratus of Soli (d. 240 Bc) and compared it w
the Indian version of the myth; but he wrote as a scholar, not as somebody
whom the myth was alive.? As live tradition it may be reflected in the Breth
of Purity, who tell a story of how humans lived carefree lives in mutual
a single family until they started hoarding; but this story is meant to illustr
the divine world from which we have fallen (thereby becoming human), n
primitive stage of human history that we have lost, that is, its import is }
platonist or Gnostic, not socio-political.?” Elsewhere, too, there are suggestic

at the Brethren of Purity and other early Ismailis thought in terms of an abo-
sinal state of human innocence, especially when they speak of law and gov-
sament as punishment, 2 but they never explicitly state that mankind had
_ce been free of their many vices, and they do not focus on this question in
t survives of their debate regarding the existence or otherwise of law in
dam’s era.”” If the concept was there, it certainly was not prominent. In
hort, the Muslim view of aboriginal life was overwhelmingly that of Hobbes,
Bhout any admixture of positive views of the state of nature.

" Unlike Hobbes and other contract theorists, however, the Muslims usually
w the state of nature as having come to an end thanks to divine intervention
ther than human action: God in His mercy sent a Prophet with a law, to
und a polity. Differently put, the social contract was with God, not with a
man being. Without God’s law, there could be no civilization, indeed
ans would not survive at all, as Shi‘ites above all were prone to claiming.3®

Why must the law be God-given?

obbes took it for granted that humans can devise moral and legal codes on
heir own. How then did the Muslims explain their conviction that God had to
nd a prophet with a law in order for social order to appear? There were two
nswers to that question.

No natural law

he first explanation was that no human had the right to impose obligations
nother people. Nobody was authorized to tell anyone else what to do or what
) believe, be he a ruler, parent, husband, schoolmaster, or even a prophet: God
vas the only source of legal/moral obligations; before revelation, humans had

22. The parallel with Hobbes’s Leviathan is drawn in Pines, ‘La loi naturelle e ] 2 ;
y : ed in a state of fundamental non-obligation (bar#a asliyya) 3! Nobody had

societé’, 167; implicitly, also in Al-Azmeh, Muslim Kingship, 115f. There is no Arabic t
for ‘the state of nature’. It is evoked with statements like “if people were left on their oy
(i.e. without divine intervention), or ‘If God left them alone with their natures’.

4 spect is one reason why humans must have imams. Compare the role of Az, covetousness,
23. For all this, see the references given in Crone, ‘Ninth-Century Muslim Anarchis

| Mazdak’s vision of the abolition of private property and pair-bonding (Crone, ‘Kavad’s
eresy,” 28; add FirdawsT’s presentation in Davis, Epic and Sedition, 30).

28. Cf. above, 200, 2071; below, 356, on the animal fable.

29. Cf. Madelung, ‘Imamat’, to2—4, 106-8, where al-Nasafi does broach the question,

6-8.
24. Cf. Milan, ‘The Golden Age and the Political Theory of Jean de Meun’; Geor
‘Jean de Meung and the Myth of the Golden Age’; also Cohn, Pursuit of the Millenin
195f.
25. Cf. Crone, ‘Zoroastrian Communism’, 459. ]
26. Birtni, Hind, 192.12 = 383 (ch. 43); cf. Sachau’s comments ad. loc., and Lovejoy :
Boas, Primitivism and Related Ideas in Antiquity, 34£f. (Aratus), 433ff. (Indians). '
27. RIS, v, 37f; cf. ii, 326 = Goodman, Case, 157, where the animals pick out h
avarice and hoarding of superfluous things as one reason why humans need religious |
Abt Hatim al-Razi, Alam, 188, where the contrast between animals and humans in’ t

it the argument does not make sense.

' 30. The reason why God had made humans dependent on prophets instead of implant-
g a religious instinct in them (contrary to Abi Bakr al-Razi’s claims) is that self-sufficient
amans would fight one another to death; “if it were not for religion and the laws of the
hets . . . people would perish” (Abi Hatim, Alam, 190). Similarly Jahiz, ‘Ma‘ash wa’l-
d’, 103f.

- 31. Thus Ghazali in Laoust, Politique de Gazdli, 153f. (citing the Mustasfa).
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selves: certain things were indeed intrinsically good or bad. But humans did
jot know what was best for them or how to achieve it, according to this argu-
pent. Only God could supply the wisdom, the authority, and the sanctions
equired for a community based on true morality.

As regards wisdom, people were not intelligent enough to know what was
pest for them in this world, let alone the next. They needed a superior intelli-
nce to tell them. It was thanks to divine intervention that they had acquired
ir knowledge of right and wrong, and also of many other things: how
uld they have worked out the difference between edible and poisonous sub-
nces, for example, without perishing in the attempt? How could they have
nown about agriculture? Prophets were not just founders of polities, but also
alture heroes.

As regards authority, people were too similar to submit to one another.
hey were always competing, for ever thinking that they had a better right to
ower and wealth than anyone else. They needed a superior authority to defer
. It was thanks to divine intervention that some were raised above others,
oosted with divine authority, as everyone knew from the story of the rise of
lam: it was by divine intervention that government had been created for the
alitarian tribesmen of Muhammad’s Arabia.?

~ Finally, as regards sanctions, humans needed a strong incentive to submit,
nd again, the solution lay with God, who had instituted otherworldly rewards
nd punishments.* “We know that people cannot defend themselves against
eir own natures or act contrary to their desires except by a strong deterrent,

e long-term threat of eternal punishment over and on top of punishment in

that humans could escape from their amoral state of nature. “For Whe, e here and now,” al-Jahiz has the Shi‘ites say¥” God had instituted Paradise

religion of God was taken away, they lost also the knowledge of good ¢ nd Hell as the carrot and the stick (al-targhib wa’l- al-tarhib), and without

evil,” as the church father Lactantius (d. c. 320) says in his account of how em society would go to rack and ruin, he (or somebody mistaken for him)

golden age (here envisaged as an age of perfect monotheism) came to an « ys in another epistle.”® Ibn Sina agreed, with implicit reference to the phases

“Thus community-living perished among men, and the compact of hur f Muhammad’s career: the lawgiver prophet should start by telling the masses

society was broken.”** This was how the causal connection between iat they had a maker who had prepared eternal rewards and punishments for

morality/law and human society was envisaged in Islam as well. em; this would make them obey. Next the lawgiver should institute acts of

orship that would constantly remind them of this; and finally he should reg-

ate the social and political aspects of his polity** Religion diverted people

the right to inflict punishments on anyone else either; only God could do g
For only God could determine what was right and wrong or, as medj
Muslims preferred to put it, what was permitted and forbidden. With
revelation, humans would not have any morality or law at all. 4
The expression ‘before revelation’ (gabla wurid al-shar*) with which
ple examined the nature of obligations did not refer to a historical stage,
strictly speaking, does the Western concept of ‘the state of nature’, thoyg
there has been a strong tendency to envisage it as such. Both expressions st
for thought experiments in which human nature is imagined in the
stripped of divine guidance in the one case, of civilization in the other, T
Muslim thought experiment focused on the moral status of human g
whereas the Greek experiment focused on the moral nature of humans ¢
selves, but the issue was the same: how far was morality natural, how far ¢
ventional? Like other Ash¢arites, al-Ghazali subscribed to the view that it y
entirely conventional, in the sense of established by God: no human act
any moral value in itself; all acts were good or bad only because God k
defined them so to us. It followed that humans could not have an inner moy
compass, or any “law written in their hearts” (Rom. 2:15), enabling them
live moral lives on the basis of their own unaided reason. All morality took
form of positive law enacted by God.** Humans might still be able to
rules of their own (the possibility is not discussed in the context of this deb:
which was not directly concerned with socio-political organization); but st
rules would not be moral, nor would they lead to otherworldly salvati
According to this view of things, in short, it was only by divine interven

Human abilities insufficient

The second explanation was a modified version of the first, reshaped 2
direct answer to the question why societies had to be based on laws brough

«

prophets. It did not claim that human actions have no moral value in the

35. Cf. Birani, below, 285.

36.Cf. Jahiz, ‘Maqalat al-Zaydiyya’, 318ff. and ‘al-MaSsh wa’l-maad’, 1o2ff;
aturidi, Tawhid, 177ff.; Mawardi, Alim al-nubuwwa, 49; Ibn Sina, S, x, 441 = 971, Fakhlj
Din al-Razi, Mubassal, 176.

37. ‘Magqalat al-Zaydiyya’, 320.

38. Jahiz, ‘al-Ma‘ash wa’l-ma‘ad’, 1o4.

0 39. 51, x, 442ff = 100ff.

32.‘Abd al-Jabbar, Mughni, xx/2, 152.13.
33. Cf. Reinhart, Before Revelation, 70off., et passim.
34. Lactantius, Divine Institutes, v, 5.
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od).” Only God knew the true nature of things that was hidden to people.*3
J-Jahiz’ intention here is not to idealize the Turks as people who followed rea-
of their own accord, without the need for punishment, for the Turkish laws
iscussed include the penalties for theft, murder, and cutting off people’s ears
noses. Nor is he trying the opposite, to depict them as amoral, for as a
u‘tazilite, he took it for granted that reason could provide moral guidance,
nd his commander speaks with respect of the Turkish laws. Al-Jahiz’ position
fsimply that revealed law is better, not because otherworldly sanctions had a
ood effect on social order (which is not discussed) or even because revelation
rovided for otherworldly salvation (the discussion is only about this world),
at rather because revealed law was rooted in supernatural wisdom: its insti-
itions were intrinsically better in his view. But he evidently did not assume
velation to be the only option. Humans could devise their own rules on the
asis of common sense.

~ Similarly, philosophically inclined Iranians held their ancestors to have
wstituted kingship by deducing its necessity from the anti-social nature of
uman beings and enthroning Gayomard (the first, or almost first, man on
arth): government here owes its existence to a social contract of the
Hobbesian type, and the result is a virtuous polity based on philosophy.* If
eople would follow rational laws, they would not need prophets to bring them
aw, as Aristotle’s father was supposed to have said.* We do not know whether
bn al-Rawandi, al-Sarakhsi, al-Razi and others who rejected prophethood
onsidered the socio-political implications of their own views; but if they did,
hey must similarly have held that society could be based on human reason, or
ndeed that it was so based.

Nonetheless, the assumption that only a prophet could bring a law suitable
or the organization of a society was rarely challenged in our period. People
only saw the cases which confirmed it. Thus it was noted that several African
peoples lacked both religion and socio-political organization, whereas the
Nubians and the Abyssians had something in the nature of both, which fitted
the theory in that they were Christians thanks to their former proximity to
Byzantium.* It was not noted as a problem that India and China had complex
ocieties of the most sophisticated kind, which did not fit the theory in that no

from their desires and turned their hearts away from their selfish wishes
it comes to dominate their innermost soul and exercise restraint on their
science, supervising their soul in its inner solitude, and giving it sincere 3
in its misfortunes”, al-Mawardi said in a good description of internalizatigp
In short, religion enabled people to suppress selfish inclinations incompag
with communal existence, as Durkheim was to say centuries later in the

But whereas religion has formed part of all human societies, prophets hy
not, and medieval Muslims were well aware of this fact. How then had s
eties without prophets come to live by what the societies in question copg
ered to be right and wrong? One might have expected the answer that they ¢
owed them to belief in the supernatural, for people obviously did not pe
prophets in order to believe in gods, cosmic order, or an aftetlife. Butll
would have implied that any religion, even paganism, could supply socia
political organization, however misguided it might be. The philosophers did
fact hold this to be the case, and al-Biriini seems to have thought so, too. 41 B
it was not wise to air this opinion openly; and besides, many Muslims
many Christians, had trouble seeing paganism as a religion at all. When
declared all kingdoms to be based on religion, the reference was to monot
religion.* Insofar as pagans were perceived to have laws, they were assumed
have devised them of their own, by conscious legislation rather than im e
ceptible development. On the rare occasions on which the problem of no
prophetic laws was openly confronted, the alternative to revelation was hums
reason, whether in the form of common sense or philosophy, not religion
other types.

Human and divine wisdom compared

Thus al-Jahiz tells a story in which a commander of the Umayyad period m
with the Turkish khagan to compare their respective laws, to find that th
agree on some things and disagree on others. “You are a people who trace yo
laws to what reason permits and what seems to be a good idea,” the com
mander concludes, “but we think that we are not fit to manage the servants (o

40. Adab al-dunya, 136.

41.1t is implied by al-Farabi’s theories (above, 173) and explicitly stated by
philosopher in Judah Halevi, Radd, 5 = 34 (I, §1), while Birtni had no trouble seeing
religious basis of socio-political organization in India in his Hind (esp. chs 9-10); and
dispassionately notes the similarity between Muslim, Zoroastrian, and pagan Tibetan a
Turkish ways of invoking religion to single out the ruler in his Jawabhir (24f. = 26, cf. below
note 128). :

42. Thus NM (M), 67; cf. Aba Ya‘qib al-Sijistani, above, 13, note zo.

43.‘Manaqib al-turk’ in his Rasail, i, 8of.; tr. Walker, 692; cited in Pines, ‘La loi
naturelle et la société’, 185n.

44. MM, ii, 106f (i, §531).

45.Pines, ‘La loi naturalle et la société’, 184n., citing ‘Amir1, Sa%da, 178.8.

46. Cf. Istakhri, Masdalik, 4, penult. (drawn to my attention by Adam Silverstein).
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prophets had been sent to either them or their neighbours.”” One has ¢ o
the way to Ibn Taymiyya for a straightforward statement that polities did
have to be based on religion,* and all the way to Ibn Khaldan for a refut
of the view that they did have to be thus based. Most people had acquired
ernment without receiving either prophets or books, according to Ibn Kha]
which showed that laws suppressing selfish inclinations could be devised
reason and imposed by force. Such rational governance (siydsa “aqliyya) cop
be either of the philosophical type which had been practised by the i,;.
Iranians (i.e. under Gayomard), but which was not otherwise encountee
history, or of the selfish type practised by all rulers nowadays whether
were Muslims or not. God had however made manmade law unnecessary .
the Muslims by means of that which the Prophet had instituted and the calj
had upheld, and this was preferable because a divine law served both this
and the next.* The type actually practised was simply a perversion. In she
Ibn Khaldin agreed with al-Jahiz: revealed law was not indispensable, by
was certainly better.

philologists eager to record the language of the bedouin, assumed to be
e purest version of Arabic, not utopianists seeking inspiration in tribal
sanization. Pious people without an interest in pre-Islamic lore assumed the
- Islamic Arabs to have lived in a state of ignorant barbarism (jahiliyya),
ting each other and generally exemplifying the anti-social side of human
ngs, except insofar as the Qurashi guardians of God’s house had preserved
e monotheism among them; and the later bedouin were effectively living in
Jahiliyya too, as people who crossed paths with them knew all too well. For
olitical models one looked to Medina, where the Prophet had worked.”

This is not to say, of course, that the tribal tradition contributed nothing to
Jamic political thought. On the contrary, as seen already, it dominated the
hinking of the first two centuries and is discernible behind most libertarian
nd communitarian thinking in classical Islam. But it owes its overriding
mportance to the facts that it was islamized in Medina and that the con-
uerors were tribesmen whose values went into the foundations of Islamic cul-
ure, not to a memory of tribal organization as a model of admiration and
mitation in its own right. A fourteenth-century work does preserve an undat-
ble argument in favour of doing without rulers in which the bedouin are
woked as an example, but this is very unusual.’® Since the Muslims did not
e a notion of an aboriginal state of freedom and innocence, they were not
nclined to credit members of simple societies with the preservation of virtues
ithey had lost, after the fashion of the Greeks, whose fascination with Scythians
and other tribal peoples (Arabs included) did not reach them; and the many
ribal peoples they encountered in the course of their conquests did not strike
them as any better than their own. Ibn Khaldan did admire the Turks for their
sreservation of the martial values once possessed by the Arabs, but the Turks
in question were Muslims serving as soldiers in the Middle East, not tribesmen
back in their pagan arcadia. The Persian tradition did say that the earth had
been devoid of kings, whether Persian or other, every now and again from the
death of Gayomard onwards, but it did not say so in an anarchist vein.”* Had
one asked how people coped in the periods without kings, the answer would
probably have been amrubum shira, that is, that they settled their affairs by
consultation, a Quranic expression which came to stand for anarchy in the
sense of chaotic conditions.*

~In short, there was no question mark over the need for rulers in the Islamic
radition, the Kharijite and Mu%azilite anarchists notwithstanding. The

Why does the law necessitate rulers?

Granted that human society owed its existence to the division of labour a
that it had to be regulated by a revealed law, why did there have to be rule
Could one not live by the law alone? One would have expected this to be
much debated question, given that the Muslims traced their spiritual ancest
to stateless Arabia. Ancient observers had commented on the political freedo
of the northern Arabs, now in a negative and now in a positive vein; the Aral
had boasted about it in their poetry themselves; and the specialists in Arabiz
antiquities who collected their poetry along with their stories about tribal wa;
(ayyam al-‘arab) were clearly impressed by it too: before the rise of Islam tk
northern Arabs (Mudar, Nizar), and above all the Prophet’s tribe Quraysh, ha
been laqab, free people who did not obey any kings or pay any taxes, they
us with pride.’® But as seen already, neither the pre-Islamic Arabs nor the
tribesmen who continued to inhabit the peninsula after the conquests wen
regarded as a model of inspiration or imitation for Muslims as far as politi
organization was concerned.’! The scholars who did field work in the desert

47. Cf. the striking example of SijistanT above, 13, note zo0.
48. Al-Hisba fi °l-islam, 4 = 20: people without divine books or religion obey their kings
in matters they think will serve their worldly interests. 1
49- Mugaddima, 48, 212f., 241f. = i, 93, 380f., 448f.; cf. above, note 44, and ch. 1, 13f.
s50. Cf. the attestations in Worterbuch, s.v. ‘lagab’. i
51. Cf. above, 7, 68.

52. Cf. below, 318f.

53.1j1, Mawagqif, viii, 347.
54.Hamza, T2’rikh, 14f. (G, 10).
55.E.g. Ghazali, Fad#’ib, 106.ult.
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normal answer to the question whether one could live without rulers wag ¢l
one could not, and this seemed so obvious that many argued directly from\'
anti-social nature of humans to the need for rulers, without first explaint
how social life generates a need for law. For those who wanted the fy]]
ment, however, the explanation was that bringing together the diverse naty;
and ambitions of humans in a single society created a need for rules, which
their turn created a need for somebody to uphold the rules. There had 1o pe
ruler to apply the law, to judge, and to maintain order with the sword, wi
induced fear and deterred the wrongdoer, for people would not obey the |
of their own accord: just as somebody had to teach them the law, so SOmeb
had to reward and punish them for their obedience or disobedience to it, in
world as well as the next.5 4
One needed both religion and government for an orderly society, ¢
without religious injunctions to obey, the ruler’s authority would be weak;
without a ruler to enforce the laws of the religion, people would aband,
them; this was why Ardashir said that religion and government were twij
The ruler on his own was better placed to enforce the law than either relj
or reason on their own because selfish desires tend to overwhelm mora] in
tions, al-Mawardi noted; “God restrains (people) more through the sultan ¢
through the Qur’an,” as the Prophet had said.®® Without a king, sultan,
imam, people became disorganized, power passed to whoever was in a positic
to take it, chaos prevailed, trust disappeared, and the community dising
grated, just as flocks perish without a shepherd.® “Civil strife results whe
there is no imam to take charge of people.”® Moreover, political leadersh
was natural, as was clear from the subordination of the body to the soul,
women to men, of slaves to the free, and of children to adults, al-“AmirT s
crediting his views to Aristotle.! Al-Jahiz also found it natural: even anim
have leaders that they follow.¢? By contrast, the Ismaili Aba Ya‘qib al-Sijis (al
held political leadership to be unique to humans because he equated it wi

eligious leadership, which animals did not have: unlike humans, they were
qual because they all had the same instinctive knowledge of the basic things
hat animals needed to know.*3

How do we know rulers to be prescribed by the law?

\ll these rational considerations apart, one could of course settle the question
an appeal to authority: the law made it obligatory for Muslims to have an
am, as everyone except for the Najdiyya and the Mu‘tazilite anarchists
eed. But appeals to authority merely took you back to reason, for how was
he imamate known to be a legal duty?
" Many Muttazilites said that it was known from reason (‘agl), meaning
rom considerations of the kind just reviewed, or from both reason and supra-
ational authority (shar*, sam®, also translated ‘revelation’).®* But according to
he Traditionalists and the classical Sunnis, and many Mu‘tazilites too, the
obligation rested exclusively on supra-rational authority.® By this they did not
usually mean that the obligation was grounded in the Qur’an or Hadith (though
ome found evidence for it there as well), but rather that it rested on ijmd*, the
onsensus of the community, starting with the agreement of the Companions
'to have the institution.® This may sound like a retreat from reason, and so it
was, in the sense that there comes a point where particular ways of doing
ngs can no longer be explained in terms of universal rationality: secularists
I then shrug their shoulders and say that this is how we happen to do things,
while believers will point to their books or sacred persons and say that this is
how God happens to have instructed us. Revelation typically works to justify
the particular, as Ismailis, philosophers, Sufis, and others who distinguished
between organized religion and the universal truth above it all had occasion to
note. Reason could demonstrate that humans needed government of some
kind or another; it could not demonstrate that they needed it in the particular
form of the imamate: it was only on the basis of supra-rational authority that
56. E.g. Qudima, Kharaj, 436; Amiri, Sada, 179, 185.2, 186f., citing Plato, Aristotle the specific form of government enjoined on the Muslims was known to be
and Ps.-Aristotle’s F7 sivasat al-mudun, §3.15 Ghazali, Igtisad, 236f.; Shahrastani, Nibaya,
490 = 155; Abrahamoy, ‘al-Kasim ibn Ibrahim’, 86. 1

57.“Ahd Ardashir, §4 (p. 53); cited in countless works, e.g. Qudama, Kharaj, 436; Ibs
Wahb, Burhan, 4or.

58. Mawardi, Adab al-dunya, 137.6. The saying (not always attributed to the Prophef
is also adduced in Ibn ‘Abd Rabbih, “lIqd, 1, 7.6; Qudama, Khardj, 440.13; Juwayni, Ghiyith
§19; Ghazali, Qistas, 9o.-5; Naysabiri, Imama, 86, and no doubt elsewhere.

59. Jahiz, ‘al-Nisa” in his Rasail, iii, 149-51.

6o. Ibn Hanbal in Aba Yala, Abkam, 19.

61.Sa%da, 187f.

62. ‘Al-Nisa”, 150; cf. Dio Chrysostom, ‘Peri basileias’ (third oration), §so.

63.1thbat, 174; Abu Hatim, Alam, 185. Cf. also below, 336f.

64. Cf. IAH, ii, 308, on Jahiz, the Baghdadis, and Abq ‘I-FHusayn (reason); Madelung,
Qasim, 143; Tji, Mawagqif, viii, 345 (reason and revelation).

65. Thus ‘Abd al-Jabbar, Mughni, xx/1, 17ff., 41, and the Basrans in TAH, ii, 308. It is
identified as the position of most Mutazilites in Razi, Mubassal, 176.9 and Arba‘in, 426.

~ 66.Cf. Juwayni, Ghiyath, §§17-18, and again §66 (in the context of election vs.
signation), cf. Nagel, Festung, 298f.; Shahrastani, Nibaya, 478tf. =150f. In Mawardi,
Abkam, 4 (5) = 5, those who ground the obligation in revelation adduce Q. 4:59 and a
Quietist tradition.
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mi-autonomous rulers forming a federation, or even wholly independent
s dividing the Islamic world between them? Some Mu‘tazilites considered
. first two options and endorsed them, as has been seen.”” But the vast major-
- of scholars rejected all three options without much attempt to distinguish
wween them. There was nothing wrong with the idea of several rulers from a
ﬁnal point of view, ‘Abd al-Jabbar said, but authoritative instruction (sam‘)
s against it.”’ Some adduced the Qur’anic statement that heaven and earth
uld go to ruin if there were several deities (21:22): it stood to reason that a
jrality of human rulers would have a similarly dire effect.”* Others mar-
aled Hadith: the Prophet was on record as having said, “when allegiance is
en to two commanders, kill the second”;”® and when the Prophet died, the
panions rejected the Angar’s proposal that they and the Muhajirtin should
e a leader each.”® “Two amirs: the people have perished!” as Ibn ‘Abbas
putedly exclaimed on hearing of the appointment of two leaders by the
ellious Medinese in 63/682f.77 One leader would be able to disobey the
her;’® there would be rivalry and strife between them, even having several
rs was dangerous: too many cooks spoil the broth or, as the Arabic version
the proverb went, too many sailors caused the ship to sink.” For all that,
ere were some who disagreed.

indispensable for human welfare, as Ibn Khaldan said, summarizing ey
arguments.®’ .

On these arguments, humans could see government to be in their jnge
but God could see further and added instructions that they could ng
worked out on their own. This line of reasoning rested on the assumptio
there was a basic congruence between human needs and the ultimate nat
reality. The Greek philosophers, firm believers in that congruence, had
it providence. But what basis could there possibly be for such wishful thj
On purely rational grounds we might well infer that God wished to destr,
creatures, as al-Juwayni said; there was no way in which we could second
His views. Since He allowed the world to be without prophets at time:
would have been reasonable to infer that He also permitted people to g0 W
out imams at times, but He did not. All this went to show that it was o
the basis of revelation that we knew the imamate to form part of God’s
In Aba Ya‘a’s formulation it had to be on the basis of revelation that:
knew it, for one could not know whether anything was obligatory, indiffer
permitted, or forbidden on the basis of reason at all.®

Al-JuwaynT’s outlook was in line with the worldview of angj
Mesopotamia, which confronted the moral arbitrariness of the universe
extraordinary openness.”” But this was much too austere for the Rafidis..
Imamis accepted the providential nature of ultimate reality and claimed
imamate to be indispensable in terms of reason and revelation alike, ]
was also the Ismaili position, except that they put it in even more e
gant terms: the imamate was obligatory by nature, reason, considerati
governance (stydsa), revelation and custom, in every religion and communi

Several imams

-Asamm’s idea of a federation was never fielded again, but a plurality of
liphs, each fully autonomous in his own sphere, was occasionally deemed
ceptable. In 929 the amir of al-Andalus, ‘Abd al-Rahman III, declared him-
If to the caliph. Absurd though it must have sounded to most Muslims in the
ast, many Ash‘arites were ready to accept him as such, presumably as an anti-
ote to the Fatimids, who also claimed the caliphate. They proposed that there
uld be several imams if their domains were separated by a barrier obstructing

Why must government be monarchic?

Granted that we must have rulers, why could there only be one ruler at a ti
Could one not have several, be it in the form of joint rulers forming a coun

72. Cf. above, 68.

- 73.°Abd al-Jabbar, Mughni, xx/1, 243.

74. Thus Qudama, Khardj, 437; also cited in Aba ’l-Fawaris, Imama, ch. 8.

- 75.1bn Hazm, Fasl, iv, 88.12; cf. Kashif, Siyar, ii, 266.

- 76.Adduced in Jahiz, ‘Jawabat’, in his Ras@il, iv, 290f.; ‘Abd al-Jabbar, Mughni,
XIT, 244.

77.Khalifa, Ta’rikh, 290.5.

~ 78.°Abd al-Jabbar, Mughni, xx/1, 244.8.

79. Jahiz, ‘Jawabat’, 204f.; ‘Nisa”, iii, 149, 151 (nos. 1o, 11); Ps.-Tha4libi, Tubfat al-
mzard’, 3.

67.1bn Khaldiin, Mugaddima, 212 = i, 389f.; cf. above, note 49; Mawardi, Adab
dunya, 138 and Abkam, 3f./5 = 3, where reason does not even demonstrate the n
government, only for fairness and justice in mutual dealings.

68. Juwayni, Ghiyath, §§20—5; cf. Nagel, Festung, 297.

69. Abkam, 19. Cf. Reinhart, Before Revelation, 24 (where the same position is repor.
for his Mu‘tamad), 33ff., on his ambivalent ‘Udda. '

70. Cf. Beaulieu, ‘Theodicy, Theology, Philosophy: Mesopotamia’. It was not on
Juwayni that it lived on; cf. Cook on the bleak conception of the relationship betwe
and God in Islam (Mubammad, 83).

71. Naysaburi, Imama, 28f.
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" which the Zaydis and Ibadis had already given a positive answer, and which
e Sunnis now answered in the affirmative too.*® The fact that secular rulers
divided the Muslim world between them was also problematic, as has been
, but it did not affect the religious unity of believers as long as the upstart
rs were willing to cast themselves as servants of the caliph. There was no
tion of recognizing them as ultimate rulers of the believers’ souls. One
d perhaps elevate one of them to the position of caliph, along the lines
ggested by al-JuwaynT. One could also think away the caliph altogether. This
ould leave a plurality of de facto sovereigns in the political sense, but they
1l would not be sovereigns of the particular fragment of the religious com-
unity that happened to be in their charge. The religious community would
mply be acephalous. Perceptions changed when the caliph disappeared in
tual fact, but the secular kingdoms (regna in the terminology of medieval
arope) never succeeded in breaking up the religious community so as to turn
ch kingdom into a sovereign church of its own.

cooperation between them, such as for example the sea.® If there could p, :
prophets in the same community, as there was in the time of Moses and A,
or even three, as hinted in Q. 36:14, a fortiori there could be two or
imams, they said.®! This view unsurprisingly proved popular with Spanish
Maghribi scholars,®? though the Spanish Ibn Hazm affirmed the classica] pb
tion,** and it gained sufficient currency for the Fatimid missionary Abg
Fawaris (d. 411/1021) to find it necessary to explain why it was not allowe
have two or more imams when distances required it.** Most Sunnis rejected
t00.% Of those who accepted it, some were outraged when the Karramiy
accepted ‘Ali and Mu‘wiya as equally legitimate imams in their se
domains. ‘All had been imam in accordance with the sunna and Mu% 3
imam in violation of it (‘ald kbilaf al-sunna), the Karramiyya said, and the fg
lowers of each had been obliged to obey. Al-Baghdadi marvels at an alleg
duty to obey fi khilaf al-sunna, though the Sunnis operated with just su
duty themselves: even al-Ma’miin had to be obeyed, as Ibn Hanbal had sa
But al-Ma’mtn had just been a quasi-caliph whereas ‘AlT was a real ima
someone whose acts embodied God’s law so that everyone had to follow hi’
There could perhaps be two quasi-caliphs at the same time, but real calig
could not coexist, be it with each other or with quasi-caliphs.®” ‘

A plurality of kings and sultans was a different matter. This was what
Muslims had come to have in actual fact, but it was the leadership of the n
gious community, the church, that preoccupied them. The issue was whetl
more than one leader of this community (more than one pope, in the tern
nology of medieval Europe) could be acknowledged under exceptional ¢
cumstances in which some believers were isolated from the rest — the questi

Conciliar government

y much for independent rulers. The conciliar model also found occasional
dherents after al-Asamm. Thus al-Farabi acknowledged that it was difficult to
1d a man endowed with all the characteristics desired in a virtuous ruler. If
yo men possessed the characteristics between them, they should rule together;
W if the characteristics were dispersed in many men, then they should jointly
rm the government. He took that to be what the Greeks had meant by ‘aris-
cracy’ (riydsat al-akhyar), as has been seen.®” ‘Abd al-Jabbar may be arguing
sainst this proposal when he says that the Companions had insisted on a sin-
e imam even though they knew that every candidate lacked qualities present
| others: for example, Abt Bakr was strong in religion, but not physically,
hereas it was the other way round with Umar.”® Al-“AmirT also argued against
e conciliar idea, on the grounds that one or the other had to be the superior
f the arrangement were to work.”? But it was accepted by Ibn Sina and Ibn
ushd, who agreed with al-Farabi that the common aim would cause the rulers
o function as a single soul.”” The Brethren of Purity similarly held that when

80.Baghdadi, Usit/, 274 and Farq, 341; Ash‘rl and Isfar2ini in Juwayni, Ghiyd
§257; Juwayni himself favoured this view in his Irshad, 425, but not in his Ghiyath,
(summarized in Hallaq, ‘Caliphs, Jurists and the Saljags,” 35).
81. Simnani, Rawda, i, §§56f. (Isfar2ini and some Shafi‘ites); for Juwayni’s view that¢
cannot argue from prophets to imams, see above, note 68.
82.Ibn Khaldtn, Mugaddima, ed. Quatremere, i, 348 = i, 393. The section is missi
in the Beirut edition.
83. Muballa, ix, 360 (§1771).
84. Abu ’l-Fawaris, Imama, ch. 8. His reply was “one God, one imam”. ;
85. Cf. Sanhoury, Califat, 120ff.; cf. also Baqillani, Tambid, 180; ‘Abd al-Jabb
Mughni, xx/1, 244f.; Simnani, Rawda, i, 58, and the discussion in Mawardi, Adab al-dun
138f.
86. For this distinction, see above, 139. A
87. Baghdadi, Usitl, 274f.; Shahrastani, Milal, 85; Ibn Hazm, Fasl, iv, 88, where the sa
.view is said to been held by Abi ’I-Sabbah al-Samarqandi (on whom, see van Ess, TG,
562f.). For Ibn Hanbal, see above, 137. :

- 88. Cf. above, 61f., 106.

- 89. Farabi, Fusitl, §54/58 (reproduced in Nasir al-Din Tusi, Ethics, 216, and in Ibn
ushd, Commentary, 8o = 208) and MF, ch. 15, §§12—14 (pp. 247ff.); above, 179f.

~ 90.‘Abd al-Jabbar, Mughni, xx/1, 243.14.

o1. Sa‘dda, 194f.; cf. Arberry, ‘Arabic Treatise on Politics’, 15f.

~ 92.1Ibn Sina, Ritiariqa, 41 and SM, viii, 62f. (siyasat al-akhyar); Ibn Rushd, Metafisica,
39 (madinat al-akhyar).
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the forty-six qualities required in a prophet were dispersed in the commup;
rather than united in a single khalifa, the members of the community ey
cooperate to preserve and implement the law;” but they were talking aboyg g
distribution of intellectual and moral perfection rather than power: the anl
cratic regime (dawlat ahl al-khayr) that such a group of people represe
was their own brotherhood.®* There is a stronger sense of concern with re
power in Ibn Sina’s discussion of aristocracy, and even more so in Ibn Rushd
but it was still highly theoretical, and none of their suggestions had any pg
ical effect. The Qardmita did set up government by a family COuncil
eleventh-century Bahrayn, but their institution was rooted in the local traditic
rather than in the views of the philosophers.” The local notables who i0i4
ruled Seville in the ro20s and Cordoba in the 1030s seem to have done 50 |
default, and they were soon replaced by monarchs.” '

vith formally appointed companions who served as spokesmen of their sub-
ects (alsinat raiyyatibi), according to Ibn al-Mugqaffa®,”® and it was perhaps in
effort to secure better representation of local interests at the centre that
me scholars argued that all potential electors in all provinces ought to par-
ipate in the election of the caliph.” But once elected, the caliph was free to
ore all the advice he received. The consensus was that he could not be made
answerable to anyone apart from God.

 God was assumed not to call the ruler to account until the Day of
judgement, or at least not until he was dead, but why should He wait so long?
If He could be represented in the here and now by a ruler who executed the
w, surely He could also be represented by monitors who would call the ruler
o account for his performance. The modern argument (used by conservative
Muslims against democracy) that Muslims are ruled by God, not by the peo-
e, was alien to medieval Muslims because it rests on a tacit assumption that
God can only display His will through the state — an abhorrent idea to the reli-
gious scholars, who had gone out of their way to disprove it. As they saw it,
Muslims were not ruled by God as opposed to the people, but rather by God
in the sense of the people, or more precisely in that of the community. The
uler represented both God and the community because they were two sides of
the same coin; and it was precisely because the imam was the “representative
and agent of the community” (wakil li’l-umma wa-n@ib ‘anhd) or “the agent
of the Muslims” (n@ib “an al-muslimin) that he had to be deposed when he was
" ouilty of wrongdoing, according to those who held that an oppressive ruler
must be removed.!® It was the scholars who formulated the law that the imam
was meant to execute; by their own account, it was also they who elected and
deposed him on behalf of the community. One would have thought that there
was only a short step from all this to the view that the scholars should also
monitor his performance, for example by forming independent councils
authorized to signal when the rules had been breached, to strike out illegal
decisions, and to block their execution.

Small though the step may seem, however, there were few who took it. In
Khurasin on the eve of the ‘Abbasid revolution a rebel by the name of al-Harith
b. Surayj forced the Umayyad governor to set up a commission charged with

al

Why must the ruler have absolute power?

Most medieval Islamic political thought proceeded from the assumption the
power could only be delegated, not shared. This was so whether the ruler
seen as designated by God or elected by humans, by however great or small ;
electorate. He received it in full or lost it in full, even according to the Ib
There was no halfway house. Presumably, this conviction reflected the fact
political power was fragile, all the surface grandeur notwithstanding: gover
ment had to be absolutist merely to survive. At all events, the view was de
entrenched. Obviously, the ruler had to delegate most of his power to othe
and he was strongly encouraged to consult, both in order to obtain expe
views and to learn about the wishes of his subjects (in the sense of the elite).
was well known that it was difficult for him to ascertain their needs, espec
in distant provinces.” The early ‘Abbasid caliphs had surrounded themselye

93. RIS, iv, 125 (tr. in Netton, Muslim Neoplatonists, 102).
94.1bid., iv, 125 (tr. in Netton, Muslim Neoplatonists, 102); cf. iv, 187.-4.
95. Cf. Nasir-i Khusraw, Travels, 87. Following Lewis, the translator takes the kinship:
the six brothers to have been metaphorical, but it seems more likely that the number is syr
bolic (seven with the absent Mahdi). Two Julanda brothers were joint rulers of Oman in
time of the Prophet (Tab., i, 1686; Ibn Hazm, Jambara, 384.14; Ibn Sadd, i/2, 18 [B, i, ;
where one is singled out as the king); and two Julanda brothers are also said to have same claim to al-Mu‘tasim’s attention as those close by (Tab., iii, 1326), and al-Asamm’s
Oman when al-Hajjaj sent an expedition to subdue it (Salimi, Tubfa, i, 74; cf. Hamidulla planation of the need for several imams (Crone, ‘Ninth-Century Muslim Anarchists’, 18).
‘Regne conjoint’, 1o1f., which aims to prove that it is lawful). § 98.Ibn al-Muqaffa‘, Sababa, 213 (P, §44); cf. Zaman, Emergence, 83n., showing that the
96. Stern, ‘Islamic City’, 33ff.; Wasserstein, Party-Kings, 139; Fierro, ‘The Qadi a institution survived at least until al-Mu‘tasim.
Ruler’, 79, 106. 99. Cf. above, 228.
100. Baqillani, Tambhid, 184.-5; Simnani, Rawda, i, §517. On the equation of God and
the community, see further below, 393f.

97. See, for example, the stress on equal favours to the near and the remote in Yazid Il
accession speech (Tab., ii, 1835.6), Ibn Abi Dwad’s insistence that distant subjects ha
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e oma) ey e ol Some o e e e

b ow. e scholars, the o
ers are unknown. Al-Harith’s aim was to reduce the governor’s contro] of |
appointments and procedures rather than to monitor his performance buts
key point is that he tried to place institutional limits on the governor’; 1
Whether the commission actually got to work is unclear, and the idea dpi‘g»
surv‘ive the ‘Abbasid revolution.!”! Some forty years later, as we have sg
participant in the election of the Ibadi imam ‘Abd al-Wahhab (c. 164/ ge
North Africa would only endorse ‘Abd al-Wahhab’s election on conditignoy
the latter “would not take any decision except in the presence of a spe tf
group (diana jama‘a ma‘lima)”: ‘Abd al-Wahhab would have to rule in IZOC; ]
with a council. This proposal struck the other members of the electora] c‘

mitt§e as monstrous, and their negative view was endorsed by the Ibadi Jea
ership in Basra: the election of ‘Abd al-Wahhiab was valid and the CO;ldi Alexander the Great and his immediate successors, and their Roman history
was void.'” Al-Asamm considered replacing the ruler altogether with a co began with Augustus (because Jesus was born under him). Of Alexander they
cil of scholars, as has been seen.'” Who would have monitored them? Mayk had interesting things to say: he was the greatest king on earth, indeed a
he thought that there was safety in numbers. In any case, after him‘therz rophet, who eventually renounced power altogether;'® or alternatively, he
silence for a long time. Neither the Sunnis nor the philosophers who accepte as a mere hooligan who conquered for the sake of it, without bothering to
the possibility of a plurality of rulers were motivated by dislike of absolutlias‘ devise any proper administration of his domains, in order to satisfy his own
.and though the merits of consultation continued to be praised, the idea ambition rather than the demands of truth (unlike the Prophet).!% Augustus,
imposing control on the ruler seems to have been abandoned. 1 by contrast, was just a name to them. But whatever their views on these pivotal
It was briefly resumed in Almoravid Andalus, however, when a certain i

figures, they missed out on the republican city states which had preceded them.
< 3 gt ” > — - 5
Abdiin, writing around s00/1100, proposed that the judge should supervi The word polis, arabized as madina, they took to mean a politically organized
number of government functions, including tax-collection and the vizi

society of any kind, or just a society, or even just a city in the normal sense of
admlmsFratlon. He also expected the judge to serve on a consultative bod the word, not a self-governing city state. Had they known the concept, they
along with other jurists and worthy men with whom the ruler (al-r4’7s) wo

might have applied it to pre-Islamic Mecca (as modern historians sometimes
e regular basis, and he required the judge to consult with other jur do), though it was actually stateless. Given that Muhammad rejected Mecca
in the performance of his own juridical functions too. His primary conce

for a theocracy in Medina, it would not necessarily have endeared the notion
seems to have been with the local government of his own Sevilla. Like al-Harit

to them, but in any case the concept did not reach them.
b‘ Surayj, he was interested in practical reform of the world on the ground, nc They did learn about democracy, but they knew it as a regime of imperfec-
in grand moral visions, and his ideas were remarkably concrete; they were pre-

tion, since this was how Plato and Aristotle described it, and also how the
sumably meant for replication in other cities, including the capital. But wha ‘Neoplatonists saw it.!”” In fact, of the three forms of constitution the worst
ever notice the Almoravids may have taken of them, he was also like al-Hari
b. Surayj in that his ideas were swept away along with the political landscape
he wanted to reform by a revolution, in his case the Almohad conquest.' 1

-~ this connection it may be noted that the Muslims did not inherit a republi-
or democratic tradition from the Greeks. How much difference it would
¢ made if they had is difficult to say, but in any case, Plato was an authori-
an thinker, and what the Muslims knew of Aristotle’s political views
cemed to go the same way. They inferred that the virtuous polity could have
her a single ruler (malik, imam, ra’is) or several (the akhyar, afadil), the for-
mer being kingship and the latter aristocracy; either way the power of virtue
was absolute. The Muslims did not know that the Greeks had lived in cities in
which sovereignty was vested in popular or aristocratic assemblies rather than
1 kings, or that the Romans had begun by expelling their kings to be ruled by
ch assemblies down to the time of Augustus. Their Greek history reduced to

2

101. Crone and Hinds, God’s Caliph, 108; Crone, ‘Shiira as an Elective Institution’,
ks 105. Cf. Biirgel, ‘Krieg und Frieden im Alexanderepos Nizamis’.

106. Bayhaqi (finding the Ghaznavids superior) in Meisami, Historiography, 83f., cf.
Abii Hatim al-Razi, A¢lam, 89, where the ephemeral nature of Alexander’s achievement is
- contrasted with the Prophet’s.

107. Proclus, Alcibiades, 255; lamblichus in O’Meara, ‘Aspects’, 71.

102. Above, 59f.
103. Above, 68. :
104. Ibn ‘Abdiin, ‘}}iséla’, 4.ult., 79 14f. = 7, 13, 18, 29ff.; Fierro, ‘The Qadi as Ruler’, .
109f. (and cf. Marin, ‘Sird et abl al-Sira dans al-Andalus’). ]
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:oht say, though they never put it that way). The Virtuous Polity was both
“choritarian and totalitarian.

was democracy (riyasat al-“awamm), Aristotle says in the Arabic translatigp
his Nichomachean Ethics, though this is not what he says in the origin
The democratic city (al-madina al-jamaiyya) was one in which “the aim ¢
people is to be free (abraran), each one of them doing what he wishes wit
restraining his passions in the least”, al-Farabi observed, characteristi
equating freedom with licentiousness rather than participation in poli
decision-making.!'® Nobody was subjected to any restraint, but rather each
whatever he wanted, within the limits of the law, Ibn Rushd observed.110;
a constitution under which people were equal: in the siydsat al-burriyya ¢
chief would be slapped for every slap he gave. Nobody had any merit over
one else, so that the virtuous and the vile had the same rights in respect.
offices, honours, and punishments, and power was obtained by chance rag
than by virtue. The leadership in al-dimiigratiyya went to whomever they he
pened to agree on."!! It was an absurd idea to philosophers convinced that
distribution of political power ought to reflect gradations of virtue. On top
that, democracy was a regime without a common purpose, as Ibn Rus
observed; it allowed every household to pursue whatever it regarded as its h
est goal, typically (then as now) material goods: on this ground he deen
most cities of his own time to be democratic.!? As has been seen, this abser
of a common purpose was its greatest demerit in Ibn Rushd’s opinion, for ¢

The Shari‘a as a constitution

the perfect polity of the scholars was a good deal more liberal than that of the
hilosophers in that the scholars regarded all rulers as subject to the law rather
n sources of it. “Islamic government is neither tyrannical nor absolute, but
snstitutional . . . in the sense that rulers are subject to a certain set of condi-
ons in governing and administering the country,” as Khomeini put this
oint.!'* But he was a revolutionary. Pedantic scholars have to observe that
hough one could well characterize the Shari‘a as a constitution, it does not
llow that government based on it was constitutional.

" The Shari‘a was, or rather included, a constitution in the broadest sense of
e word: a set of rules that allocated functions, powers, and duties among the
'rious agencies and offices of government and defined the relationship
etween them and the public.!”® Al-Maward?’s abkam sultaniyya is a collection
£ such rules. But a constitution in this sense of the word is simply a frame of
, ernment or political order: a set of rules which organize, but do not
estrain, the exercise of power. In order for the rules to yield constitutional
beauty of the ideal city lay precisely in its tight coordination of everyone | overnment they have to include restraints, normally identified as a bill of
the pursuit of a single aim, ultimate happiness (as in the communist regimes ights and institutional devices for securing their observance.!' The Shari‘a
the twentieth century). But it was also where the escape from democracy | " does not include a bill of rights, let alone of rights perceived as common to all

for the freedom with which everyone was left to pursue their own ideas mea wankind, but it could still be said to guarantee personal freedoms for Muslims
that adherents of every conceivable regime could be found in democratic ci

ind people under their protection, and to seek to restrain arbitrary power.
including virtuous people. As Ibn Rushd saw it, they might eventually succe Of course, words such as ‘rights’ and ‘freedoms’ are Western, but medieval
in replacing democracy with a Virtuous City of the tightly coordinated kin:

Freedom always includes the option of putting an end to freedom (as ! ons in terms of duties, however, and they did not think that membership of
he human species conferred any rights or duties in itself. Rather, rights and
luties were conferred by God on His servants. It followed that there was no
oncept of human rights in the modern sense. Infidels had no legal existence
xcept insofar as they were protected by Islamic law, as dbimmis or
usta’ mins (roughly permanent and temporary residents).!”” When the jurists
poke of human rights (bugiq al-adamiyyin/al-“ibad), they meant the claims
that individuals had on each other, not rights vested in human beings by virtue
of their human nature. The opposite of human rights were God’s rights (bugiig

108. Akhlag, 293.ult.f. (translated in Rosenthal, Classical Heritage, 112), correspondi
to 1160a of the original, where the worst of the three is timocracy. It seems to be a mer
on the part of the translator.

109. Farabi, MF, ch. 15, §17 (p. 256) and SM, 99 = 50; cf. Najjar, ‘Democracy in Islan
Political Thought’.

110. Ibn Rushd, Commentary, 83f. = 212f.

111. Farabi, SM, 99 = s50; Ibn Sina, Ritiriqd, 37; Ibn Rushd, Khatiba, 136; ed. Aoua
1, 8, 15 1, 8, 3 (ad Aristotle, Rbetoric, 1365b; Arabic Version, i, 40.24, where it is describe
as a regime in which public offices were distributed by lot).

112. Above, 190.

113.1bn Rushd, Commentary, 83 = 212f; cf. Farabi, SM, roof. = 51 (where &
transformation seems to be envisaged). 1

114. E.g. Khomeini, Islam and Revolution, s5.

115. Cf. Finer, ‘Notes Towards a History of Constitutions’, 17.
116. Sartori, ‘Constitutionalism’, 856f.

117. Cf. below, 358.
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| their ruler to observe the law in the exercise of government. The ruler had
ts backed by force among his subjects, the subjects did not normally have
uny among the wielders of political power. There is a remarkable exception in
leventh-century Samarqand. In 488/1095 the inhabitants of this city, “both
officers and subjects”, agreed to kill Ahmad Khan, a local dynast who ruled as
1 subordinate of the Seljugs. They suspected him of heresy, seized him, and put
im on trial in a court of jurists and judges, who condemned him to death on
charges of Ismailism and apostasy; or, according to another version, the jurists
ind judges first met with leaders of the army and issued a fatwa declaring it
licit (or obligatory) for anyone to kill Ahmad, and next, when he was caught,
¢ him on trial and condemned him to death again.'?!

The key to the subjects’ power here is clearly their alliance with the leaders
of the army. The result was a noteworthy attempt to handle power by lawful
yrocedures. Military commanders did not usually stage trials or solicit fatwas
before killing a ruler; nor, for that matter, did rulers normally bother to stage
trials in order to jail, kill, or seize the property of their commanders or civil-
ian subjects. There is a famous exception in the caliph al-Mu‘tasim (833—42),
who found it prudent to have his powerful general, the Afshin, convicted of
apostasy before having him killed.'? The generals in Samarqand now found it
necessary similarly to dispose of Ahmad Khan by lawful means (perhaps
because he had an overlord who might have punished them). We do not know
~ whether the charges they brought against him were seriously meant, let alone

true, or merely a pretext, though the latter seems more likely: Ahmad Khan was
oppressive (gabih al-sira) and extortionate, and it was the second time that the
Samarqandis tried to rid themselves of him. The first time they wrote to the
Seljuq sultan Malikshah, inviting him to take control of Samarqand, which he
duly did, but he reinstated Ahmad Khan some years later, and this was when
they brought charges against him; Ahmad Khan flatly denied them.

But though the trial is unlikely to have been fair, it does give us a glimpse
of what one might call constitutional government. It is typical, however, that
‘the charges were of apostasy, not of illegal appropriation of other people’s
- goods. No medieval Muslim ruler, or for that matter governor or general, is on
record as having gone to trial for having killed, tortured, jailed, or robbed
innocent Muslims, though a fair number of Sunni jurists held that the imam
should be deposed for such crimes, as has been seen.'?® Violations of this kind

were apparently too commonplace; many jurists denied that the ruler could be

allah), meaning the claims that the Muslim community as represent dhs
r}ller had on them. The distinction is close to that between civil a:;d
(including criminal) law today. For example, certain penalties were ] il
humans, meaning that they were carried out only if the aggrievedwe'

demanded it.!!® The offenses were seen as private. Other penalties wer 5
owed to God, meaning that they had to be carried out whether o
deITlanded it or not (thus the so-called hudid). They were crimes agai?;rslty

or in cher words the Muslim community, not against individual Muy
Penalt?es apart, God’s claims included the canonical taxes, holy war. S
Worshlp such as prayer and fasting, and other things, such as the dut , ;‘
ing afivice to the ruler (or so at least according to an Ibadi scholar). Th);ro
also institutions which involved dutics to humans and God alike,’? 4
It was under the heading of ‘human claims’ that the lives, propert
sogal freedom, family relations, and commercial transactions of Muslin}l’,s i
dhzmmz‘. s were protected. One might call them “civil rights’ if this did not ima'
a consciousness of rights against the state which is not present in the soy @i
Oqe could certainly call them “civil claims’. The jurists discuss them fromrc
point of view of dealings between private people, not between private pe t‘
a.nd the state, and no special attention is paid to them in works on coﬁs:’
tlone.il law such as al-Mawardp’s. For all that, the law was perfectly clear i
the lives, property and internal relations of the subjects were sacrosanct as|
as they observed the law themselves, The jurists paid less attention to publ
law, but Fhey did cover subjects such as taxation, the conduct of holy war th
suppression of rebels, the punishment of criminals, and the appointmen,t of
judges. It certainly cannot be claimed that they gave no guidance on matters e
government.'* The law left much to the discretion of rulers, but its letter w: |
often .detailed and its spirit was unmistakably protective of the believers It 1
for this reason that one can call the Shari‘a a constitution in the fuller sen.se
the word. Nobody could, or did, have any doubt that most of what rulers didi
was illegal.
But the constitution was not enforceable. Allied with scholars, the ruler
Fould compel his subjects to live by the law in respect of ritual Wor’ship fam-
ily relations, commerce, and inheritance (insofar as compulsion was ne:eded) r
But whether they were allied with scholars or not, the subjects could not com:

118. Thus Maward, Abkam, 390/229 = 249, on qadhf (one of the budad that were
human rather than divine claims in his view). ‘

.1?9.Milliot, Introduction a Iétude de droit musulman, §196; Johansen ‘Eigentum,
Familie und Obrigkeit’, 386f., 409ff. and ‘Sacred and Religious Elements in Ha’nafite LaW”
289f, 290ff; Muhammad b. Mahbib in Kashif, Siyar, ii, 249.13. ’

120. Pace Finer, ‘Notes towards a History of Constitutions’, 8.

121. Ibn al-Athir, Kamil, x, 243f. (year 488), cf. 171ff. (year 482) for the pre-history;
Narshakhi, Bukhara, 236f.; Barthold, Turkestan, 339.

122. Cf. EI?, s.v. ‘Afshin’.

123. Above, 228ff.
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_ why any one of them should lord it over others; everybody thinks he has a
«rer right to wealth and power than everyone else. The difference between
. man and another “is not so considerable as that one man can thereupon
im to himself any benefit to which another may not pretend as well as he”,
‘Hobbes was to put it six centuries later in unwitting agreement with al-
ini.'” The trick, then, was to make one person seem quite unlike the rest.
¢ 2 start, one could declare rulership to be the monopoly of a single tribe, al-
-ani observed, or of a particular individual within it, with reference to some
lestial genealogy or divine designation after the fashion of the Sasanids with
jir Kisras, the Muslims with their limitation of the imamate to Quraysh, the
etans with their belief that their khdgan descended from the sun, and the
tks with their myth about their king emerging from a cave. Next there were
s of magnifying the physical presence of the ruler: tall palaces, spacious
urts, raised seats, thrones, crowns, other headgear, arm-extensions, and
ore, all symbolizing elevated ambition and extended power. It was also
pportant to think of adornments conveying an impression of great wealth,
d so beautiful as to sway the hearts of the beholders. For the rest, the ruler
d to seem to know more than anyone else about what was going on, be it
cally or far away, among the elite or among the masses, for which purpose he
eded to devise clever means of communication.”® Abi Ya‘qab al-Sijistant
ad a strong sense that coins and public prayers served to disseminate aware-
ess of the ruler’s power, though it was only the association of the ruler’s name
ith the Prophet’s on and in them that he singled out as significant.’?” Ibn Sina
down that the lawgiver prophet must magnify the position of his suc-
ssor by prescribing acts of worship that can only be performed in his pres-
1ce, adding that the legislator must also see to it that the ruler is involved (via
he judge) in fundamental social acts such as marriage.3® Here as elsewhere,
he philosophers were sophisticated sociologists of religion.

deposed for them; to secure the removal of extremely powerful people on]
ultimate charge would do: loss of status as a Muslim. Remarkable thoy
in retrospect, moreover, the episode did not attract much attention at ¢h
Only two historians report it, one dispassionately and the other outrgee
the Samarqandis’ behaviour: how strange that people of Sunna and ] »
who hold Q.4:59 (“Obey the messenger and those in authority among you’
refer to kings should nonetheless rebel against kings, as the latter exclaj

Ahmad Khan had clearly managed to alienate most members of th
including his own army. Elsewhere, too, it happened that people agr
remove a ruler by inviting another to take over. But most rulers mana
retain sufficient support to go on oppressing the powerless. When such g
violated what we would call the civil rights of its subjects, all the subjects :
do was to turn to the state itself, petitioning the ruler for justice in the s
court for the redress of grievances (radd al-mazalim). It was a poor subst;
for the independent councils with which al-Harith and the North African]
had wanted to restrain government. Al-Mawardi tells an edifying st
which a woman in rags accuses the caliph’s own son of usurping her lan
wins the case.!? This was how things ought to be; between them, the
authority of the law and the personal virtue of the ruler would ensure th
tice won out even when this flew in the face of the immediate interests
ruler. One could not call this constitutional government even if virt
occasionally win out, or always, as it is said to have done under the R
Guided Caliphs or ‘Umar II. Rather, it was government by appeal to the rul
conscience. With no authoritative devices for signaling breach of the rules, ;
no official mechanisms for the imposition of sanctions either, attemp
enforce the rules inevitably led to mutual recriminations and civil war.126 J¢
precisely because sustained attempts to enforce the rules always led to civil

that most people eventually decided to live with such government as they h

Political illusion tricks
- 127. Leviathan, ch. 13, 1.

128. Biriini, Jawahir, 24ff. = 26ff. For another sociological explanation of the limitation
f the imamate to Quraysh, see Ibn Khaldin, Mugaddima, 115ff. = i, 399ff.

129. Ithbat, 174.

130. Ibn Sina, SI, x, 452 = 108.

Once it was accepted that government had to be absolutist, and indeed ¢
rulers needed more power than they actually had, there was some interest
how they went about creating the illusion of possessing it. Humans are ¢o
petitive because they are similar, al-Biriini observed; all descend from the sa
ancestors and have much the same size and shape, so there is no obvious r¢

124. Narshakhi, Bukhara, 237. For the verse and its interpretation, see above, 138, I3
125. Abkam, 144/85 = 95,
126. Cf. Finer, ‘Notes Towards a History of Constitutions’, 18f.
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CHAPTER Lintenance of a moral order, a law. It is with the moral order that we shall

18

ve to start as well, then.

" The early Muslim community was constituted by allegiance to its imam
riginally the Prophet, thereafter the caliphs). Without this leader, there was
saving vehicle in which to travel along the legal highways revealed by God:
e law would not be in use; differently put, it would be suspended. If the imam
s replaced with another type of ruler, the result would be the same, for
ereas any kind of ruler would do for the avoidance of anarchy, only an
am would do for the avoidance of amorality. Without him, such community
existed would not be based on Islamic law. All the social and political
rangements of the Muslims would cease to be distinguishable, in legal as
pposed to de facto terms, from those of infidels. The abode of Islam would
rge with that of unbelief.

Initially, then, it would seem that the first and foremost role of the imam
s to validate the law on which the Muslim community was based. The
nma and the imamate thus went together: neither could exist without the
her. But this is not how things remained. From the first civil war onwards an
reasing number of Muslims deemed the head of state not to be an imam any
ore. They would rebel on behalf of real imams when they could, but this was
t always possible, and all went through periods in which they had no imam
all. How then could they hope to be saved?

It is difficult to find an answer to this question. The early Kharijites and
i‘ites formed communities by affirming their loyalty (waldya) to imams of
idance in the past, dissociating from all imams of error and their supporters
the past and present, and accepting the obligation to establish a true imam
soon as circumstances would allow it. This seems to have sufficed, in the
nse that it was only in terms of public law that the community merged with
e abode of unbelief (dar al-kufr). In the absence of an imam the sectarians
d no legitimate Friday service, courts, army, or other emblems of political
iganization, but for the rest the law remained valid, or so they seem to have
sumed. They must in that case have operated with a distinction between the
ivate and public aspects of the law, but they do not seem to have thought too
eply about it, for if one could live a morally upright life without political
ganization of one’s own, what would be wrong about living in dar al-kufr?
- The parallel between the Umayyad polity and dar al-kufr was brought into
€ open in the second civil war, when Kharijite extremists deemed life in this
olity to be incompatible with Muslim status: if all non-Kharijites were infi-
Is, they said (and all Khrijites agreed that this was so), then there was not
1d could not be a Muslim polity unless the Kharijites left to establish one
mselves, and all Kharijites who refused to leave the abode of kufr were infi-
ls. Their emphasis was on physical separation as a rightly guided community

THE FUNCTIONS OF GOVERNMENT

What services did medieval Muslims expect from the state? Religious sche
often answer the question in the form of lists of the ruler’s shar7 functio
those required by the Shar‘fa), along the lines of “the Muslims must ha:
imam to execute their laws, apply their hudiid, despatch their armies, m
their (female) orphans and distribute the booty (fay’) among them”.! But
lists are too concise to be meaningful to a modern reader, and they do not n
tion any non-shar7 functions, nor do they say what would happen to the s
functions if the imam disappeared. What follows is an attempt at a f
answer. :

SHARS DUTIES
Validation of the community

A modern Westerner would answer the question of what government is
by starting with internal order and external defence, but medieval Mu:
scholars never did, for government to them was first and foremost abou

3

1. Baghdadi, Usil, 271. Or “there must be an imam to execute their laws, apply |
bhudid, protect and guard their territory, despatch their armies, distribute their bo
alms, deal with their disputes and their marriages, supervise their communal pr
and feasts, do justice to the oppressed and exact vengeance from the oppressot, S
judges and governors in every area, and send Qur’an-readers and missionaries to every
(Shahrastani, Nihaya, 478 = 151). i

[ 286 ]
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yme is true of opinions on the parallel questlon whether one could or could
o live in the abode of unbelief (dar al-kufr).”

~ Only the Rafidi Shi‘ites opted for an explicit assertion that the validity of
o law depended on the imam. When he disappeared, his continued existence
 hiding ensured that the world was not totally drained of morality, so that the
fuslim (i.e. Imami) community continued to exist even though public law was
dead letter in his absence. By then, the tight concatenation of the imam and
e law characteristic of Shifism must have come across as an aberration rather
.an a strong formulation of what had once been a shared view.

rather than the establishment of a rightly guided leader, but they clearly
the two as going together: they made their hijra from the garrison citje
establish imamates of their own. This had the merit of consistency, @
Kharijites responded that Muhammad had lived for ten years in Mecca,
was dar al-kufr at the time, or that in fact no imam was necessary for 3 y,
community, since the imamate had never truly existed, or that other Musli
were only infidels in the sense of hypocrites.> But if hypocrites sufficed gy
idate the community, why did one have to rebel against them to estab]
another when one could? Again, it is hard to find an answer. .
It was not just the Kharijites who preferred not to think too hard ah;
the problem. The Andalusians never explained how they could claim o
Muslims, and indeed to live in a politically organized society with Fj
prayer, courts, armies and so on, when their Umayyad governor stopped p
ing allegiance to the ‘Abbasid caliph without adopting the status of imam hj
self.> By what avenues did the Zaydis, who explicitly declared all precepts
the law to flow from the imamate,* reach the position that the law was vz
whether there actually was an imam or not as long as people acknowledged
imamate to be prescribed by the law (so that it was for purely practical reas
that none existed)?” We do not know. As late as the tenth century, jan
Muslims retained a feeling that there would be no Islamic community and
(public) law without the caliph, though they did not often say it.® The o
imams, apart from the Prophet, whom they unanimously deemed indispen
ble for purposes of putting communal life on a moral basis were by then
first four. For the rest, the imamate was obligatory in the sense that one had
establish it when it was possible to do so, not in the sense that one would:
as a pagan if circumstances forced one to live without it. They must h:
reached this position early, for nobody seems to have questioned that tl
Andalusians were Muslims, nor do the Mu‘tazilite anarchists seem to h
founC.I 1t necessary to ?Xplal.n that ene C.Ould remove the imam Wlthou.t r1. When the Ismaili missionaries lost touch with their imam, they said that they had
pending the law and dissolving the Muslim community thereby. But opinio 10 prayer, no fasting” (Ivanow, “Istitar al-imam’, 93 = 158).
seem to have developed stealthily, as if people were ashamed of them. T B 115211, Abkiim, 65/33.8 = 35; Baghdady, Usidl, iy 22,9 (the Iraqis); ‘Albid al-Jabbir,
\ Vughni, xx/1, 48.9; Calder, ‘Friday Prayer and Juristic Theory’, 37. Compare Ibn Hanbal,
counted ‘Ali’s leadership of the prayer among the proofs that he had been caliph
man, Emergence, 169f.), and Ibn Sina, according to whom the lawgiver must prescribe
orship which can only be performed in the caliph’s presence (SI, x, 452 = 108).
- 13.Imams were needed, among other things, “to hold our prayers”, as the Ibadis of
North Africa said when they elected Abu ’I-Khattab (Ibn Saghtr, ‘Chronique’, 9); if you
lepose the rightful imam, the new imam’s jum‘a will be invalid (Bisyani in Kashif, ii, 186).
Ibadis of Jerba had no Friday prayer due to the absence of the just imam, al-Tijani
loted in 706/1306 (Ribla, 127).
14. Hamza al-Isbahani, 153, 154 (G, 202f., 204).
15. Mawardi, Abkam, 65/33.7 = 335.

Validation of public worship

Jhether or not a saving vehicle existed without the imam, his presence (or that
- his governor or other deputy) was required for the validation of the Friday
nd the festival prayers in Umayyad times.® This was also the view of the
aydis,” Imamis,'” Ismailis,'’ Hanafis,"> and Ibadis." It was for that reason that
e Baghdadis would smash pulpits and declare that “they had no prayers” (/3
dlawat lahum) when they found al-Mugtadir (d. 932) too useless to count as
eir caliph.’ The Shafi‘ites held it more suitable for the Friday prayer to be
lidated by judges rather than governors, or so at least according to al-
fawardi.’s Since judges were also delegates of the caliphs, this did not make
uch difference in juristic theory, but other Shafi‘ites freed the Friday prayer

- 7.Such views as survive from the first four centuries are notable for their ambivalence,
s Abou El Fadl points out (‘Islamic Law and Muslim Minorities,” 148f.). Cf. further below,
8. Crone and Hinds, God’s Caliph, 33, citing Jarir.

9. Strothman, Staatsrecht, sn., cf. 97 (a mubtasib imam did not suffice).

10. TGs1, Nihaya, 103.

2. Thus the Bayhasiyya, Najdiyya, and Ibadiyya respectively. g

3. For their resolute silence on their ruler’s (and thus also their own) status, see Fier:
‘Adopcidn des titulo califal’, 36.

4. Strothmann, Staatsrecht, 5.

5.If there was an imam and one did not know him, one died as a pagan; if there.
none, the imam was the Prophet, the Qur’an and the Commander of the Faithful (i.e.
and one escaped a pagan death by knowing the doctrine of the imamate (al-Had1 ila "I
Abkam, i, 466£.; cf. also Strothman, Staatsrecht, 91).

6. Cf. Nagel, Festung, 35.
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]'mﬁ‘,25 and everyone else seems to have taken it for granted. As regards fast-
¢ in Ramadan, only the Ismailis held it to be suspended in the absence of the
am, presumably because they relied on him to announce its beginning and
, calculated by astronomers.” Other Muslims simply relied on the appear-
¢ of the new moon, which did not require expert knowledge. (This did not
event the MalikT al-Wansharist from adducing the fast of Ramadan among

prayer and alms, continued whether there was an imam or not. Whethey e ritual obligations that Muslims would be unable to fulfil if they stayed on
P ‘al-Andalus after the fall of Granada in 1492: without imams and their

included the Friday prayer under this heading, not just the daily five, he ¢ atee . :
not say."” 4 eputics, the sighting could not be accomplished, he declared, urging them to
Jama'i scholars who deemed the validity of the Friday prayer to depend ave.)” . ) ‘
the presence of the ruler, in person or through his governor, held his pres : Finally,.obhgatory alms (zakqh, sadaqa) rema}ned payable to any ruler
to have the requisite effect whether he was morally upright or not;' but § hatever h'IS moral status according to some Sunnis, but herf:.there were dis-
would not pray in the Friday mosques of illegitimate rulers,” and the Im nting voices, gbove all (thc?ugh'not only) among the Shafi‘ites: obligatory
ceased to have a public Friday service when their twelfth imam wen ns on golq, sﬂyer, and easily hldden th}ngs 1.<ept at home cogld or shogld
hiding.?’ This briefly changed under the Shi‘ite Bayids, when al-Mu ays be paid du.re.ctly to the rec1pler}ts, listed in Q 9:60, the dissenters said,
413/1022), followed by his pupil al-Tas1 (d. 459f/1066f), postulated tha ther than to off1c1a¥s (who WOUlfi violate the privacy of the home); and' the
imam had delegated his authority to the jurists: they were permitted to g me was true of obligatory alms n general when the collectors were unjust,
duct the Friday and the Festival service on his behalf, provided that they co r even when the}f were not, gccordmg to some.?® In the absence of a ruler of
do so without getting into trouble.?! But later scholars such as Ibn Idris al-f 1y kind, everything to do with public money would have to be managed by

(d. 598/1202) disagreed.?? There was no Friday prayer in early Safavid Irar the scholars, according to Juwayni, who does not explicitly mention alms.
conduct it was to identify oneself as a Sunni.?® ; ccording to Ibn al-Simnani, zakdh would continue to be payable because it
In al-Juwayni’s opinion, no physical act of worship required validation s a duty which fell on the believers as individuals, whereas the imposition of
the imam.?* That the pilgrimage remained valid regardless of the moral ya would stop because the duty did not fall on them, but rather on the
29
am.

of the ruler is explicitly affirmed by the Hanbali Ibn Batta and the ‘

] The Ibadis and some Imamis also held that people could disburse the alms
rectly to the recipients, at least if there was no legitimate imam or one could
ot rely on the money reaching him.** What happened if one gave one’s alms
a wrongful ruler, voluntarily or under duress? The Ibadis and some Imamis
"a that one would have to pay them again, assuming that there was someone
pay them to. But there were also Imamis who said that it was lawful to pay
em to rulers such as the Umayyads, and that they were not in any case to be

from its association with government altogether. [t was customary, accorg
to al-Juwayni, for the imam to supervise events which served as an ex
emblem (shi%r) of Islam, such as the Friday prayer and the pilgrimage, apg
ought indeed to pay attention to anything involving large numbers, but jp |
people were free to organize the rituals themselves.!® According to the Hap
Ibn al-Simnant, all duties that fell on the believers as individuals, such as rig,

16. Juwayni, Ghiyath, §§289f., 553; cf. Shirazi in Calder, ‘Friday Prayer and Ju
Theory’, 41.

17.Simnani, Rawda, i, §114; cf. §115.

18. Ibn Batta, Profession de foi, 67 = 127; cf. Lewis, Political Language, 101.

19. Already under the Umayyads we are told that the adherents of ‘AlT would stay ¢
from Friday service and other public prayers (Tab. ii, 234); such absence counts as a sig
rafd in a Prophetic tradition cited in SN, ch. 41, §14.

20. There were no Friday prayers in Qumm in Biyid times until Rukn al-Dawl
the Qummis to rebuild and use the Friday mosque (Muqaddasi, Absan, 395). Kulin
329/940f.) has the imams make provisions for performance of the Friday prayer by one
or prayers in lieu of it (Newman, Formative Period of Twelver Shi‘ism, 168, 170). . 3

21. Mufid, Mugni‘a, 811; Tiisi, Nibdya, 302, cf. 107. For Mufid on the law durin
ghayba, see also Arjomand, “The Consolation of Theology’, 562f.

22. Ibn Idris, Sar@’ir, i, 302ff.

23. Enc. Iran., s.v. jum‘a.’

24. Juwayni, Ghiyath, §§289f. (cf. above, note 16).

25. Profession de foi, 67 = 128, cited in Lewis, Political Language, 101; Zayd (attrib.),
ajmif', 236, no. 853.

- 26. Above, note 11; cf. Walker, al-Kirmani, 35.

27, Wansharisi, Miyar, ii, 138f.

28.1bn Batta, Profession de foi, 67 = 128; cited in Lewis, Political Language, 1o1;
hnides, Theories of Finance, 296ff.; Mawardi, Abkam, 209/121 = 135. There were even
me who held that one could kill unjust collectors, cf. below, note 93.

29. Juwayni, Ghiyath, §560; Simnani, Rawda, §§114f.

30. Cf. Bisyani, Mukhtasar, 93; Newman, Formative Period of Twelver Shiism, 166f.
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paid twice.*! The Zaydis and Ismailis held that (the true) zakah was suspen
in the imam’s absence,* and so apparently did some Imamis, on the groy,
that ordinary believers lacked the knowledge to hand it directly to the righ
recipients, and that three of the categories of recipients listed in the Qy
presupposed political organization: the Imami al-Mufid and his pupil
TisT brushed aside these objections, arguing that zakdh was payable ¢
jurists, who did have the requisite knowledge, and that the three problem;
categories were simply suspended.* ]

llowed by al-TasI, proposed the theory of delegation to the jurists (tafwid),
affirmed that it was up to the jurists to take over the functions of gadrs.*
|-Tis1 added that a person appointed by the wrongful regime should try to
E bis position to apply Imami law; under duress he might even apply the
: of the opponents, but only as long as it did not cause him to take lives:
jyya (dissimulation under duress) could not legitimate unlawful killing.*
On the Sunni side al-Mawardi agreed that there could be no execution of
e law (and also no collection of taxes) in a community without an imam,
reas an imam raised up by rebels would in his opinion validate its execu-
ion in the rebel community: he did not deem the (mostly Sunni) subjects of the
atimid caliphs to be living in sin, one infers, though he does not mention any
camples.*! Here as elsewhere, the idea is that the public domain is created by
od, the only power capable of overruling private interest, and that God has
» be represented in the here and now by a single person, a deputy. But al-
qwayni argued along the same lines as al-Mufid and al-TusT that the scholars
ould take over the execution of the law in the absence of a such a deputy: they
ould marry off women without marriage guardians and administer the prop-
rty of orphans, for example.** Al-Ghazali, his star pupil, disagreed, as has
een seen: all transactions dependent on judges would be invalid in his view, or
alternatively validated by overriding necessity (dariira) alone, for the sultans to
whom most judges owed their appointments had no moral right to appoint
hem unless they were authorized to do so by the caliph. Later Sunnis solved
he problem by tracing the authority of the sultan to the community, thus
eversing the original relationship between the community and its head, and/or
y seeing the sultans as imams themselves.®

Execution of the law (tanfidh al-ahkam)

Executing the law was the essence of the imam’s shar7 functions. It was
implement the moral and legal rules (sunna, bukm, budid, far#id, hug
brought by the prophets that God had raised up caliphs, as al-Walid II saje
744.°* All lists of the imam’s functions mention this duty, and all the fun
listed separately can be seen as subdivisions of it. In the early days the ¢
would execute the law in person by adjudicating in person, and whether
so or not, it was generally agreed that only the imam (or a delegate of |
could appoint judges.’ '

It followed that if there was no imam, people would have “no judgeme
(abkam)”, as the Umayyad poet Jarir put it.** One would have make do w
sulb, private agreement or settlement out of court.’” The Imamis had no cor
capable of enforcing their decisions even back in the days when their i
were present, and their traditions sternly warn the believers not to us
courts of the opponents, telling them to submit their dispute to a tradit
or jurist and accept his judgement of their own accord.’® When al-Muf

Execution of the hudiid

31. Muhammad b. Mahbib to the North Africans in Kashif, Siyar, ii, 230f. (whe
wrongful officials are Ibadi, not Sunni); Tast, Nibdya, 185; Newman, Formative Period
Twelver Shi‘ism, 174, 177. '

32. Cf. Qasim b. Ibrahim in Strothmann, Staatsrecht, sn; Abrahamoyv, ‘al-Kasim’
not even a mubtasib imam could collect them (Madelung in EI, s.v. ‘imama’); N
Da‘@im, i, 263f.

33.Mufid, Mugnia, 252; Tasi, Nihaya, 185; Calder, ‘Zakat in Imimi
Jurisprudence’, 469. ‘

34. Tab., ii, 1759ff.; tr. Crone and Hinds, God’s Caliph, 121ff. :

35.Ibn al-Mugqaffa®, Sababa, 197f. (P, §17); Sanhoury, Califat, 168ff.; Tas, Kh'
343.6. Cf. above, 238ff., on Ghazali.

36. Above, note 8.

37. Cf. ‘Abd al-Jabbar, Mughni, xx/1, 53f. :

38. Kulini, Kaff, vii, 410-12; Madelung, ‘Authority in Twelver Shiism’, 166, citing
Babawayh; Newman, Formative Period of Twelver Shi‘ism, 18of.

he modern state is often held to be an agency for the maintenance of inter-
al order and the conduct of external defence distinguished by its monopoly
on the right to use violence, where violence means force of the type required
physical damage, imprisonment or death: people may still slap their

39. Mufid, Mugni‘a, 811.5; Tusi, Nibaya, 301. The view was affirmed again in the
afavid period, cf. Calder, ‘Judicial Authority in Imami Shi‘T Jurisprudence,’ 105.

40. Tusi, Nibaya, 302.

41. Mawardi, Abkam, 95/59 = 65; cf. Mikhail, Politics and Revelation, 23 (wrongly
laving Mawardi speak of the religious duties in general); Abou El Fadl, ‘Islamic Law of
ebellion’, ii, 205f.

42. Juwayni, Ghiyath, §557-8.

43. Above, 238ff.
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children (if only just), but in most countries they may not bear arms (excer
special licence), and nowhere may they physically injure, detain or ki]] 4
people, except in self-defence (narrowly defined). If the state were to |o :
monopoly, it would not simply be sharing a function with, or ceding a fy
to, private citizens; rather it would cease to be a modern state. Congy
what one might have expected, given the level of violence they had to tolg,
some medieval Muslim jurists operated with similar notions, or so at
al-Juwayni. Private individuals (#hdd al-nas) were not allowed to unsﬁ
weapons against each other or their rulers, or only in self-defence and the
cue of others, he said, adding that this did not apply if there was no g0 4
ment. (Using arms against infidels was also another matter.)* Many j
disagreed, as will be seen. There was, however, complete unanimity th
imam had a monopoly on the right to use force in one key area. )
The area in question was that of the hudid, penalties prescribed in
Shar‘ia which resulted in physical damage (by lashing), mutilation (by am
tation) or death (by stoning or decapitation).* That only the imam cop
apply or authorize the application of these penalties to free persons ;
affirmed by all Muslims with rare exceptions, such as the ninth-century
chists, to whom they were a major problem.* Many jurists went further
crediting the imam with a monopoly on all punishments, including dise
tionary flogging (ta%i7), torture, imprisonment, and banishment, which s
not prescribed in the Shar‘ia;¥ but only of the hudiid can it be emphatica
said that if he ceded them to others, he would cease to be the imam, or al
natively the penalties would cease to be hudiid. They were penalties for fund
mental transgressions of the moral code which held society together and
to be inflicted by a representative of God, that is to say a representative of c
lective interests, because there would not otherwise be anything to distingui
them from private vengeance. If everyone had the right to kill or maim oth
people, there would be no legal order to uphold: power would lose its mot

G

pose, anarchy would prevail;* and one would be back in the proverbial man
2 bazza (‘whoever has power takes the spoils’) which had prevailed in the
Liliyya. The Imamis added a consideration likely to appeal to modern oppo-
nts of capital punishment: one needed infallibity to impose such penalties.’
.t with or without infallibility, the authority behind them had to be public.
Consequently, the imam’s monopoly on the hudid is frequently affirmed
 the literature, whether Sunni,*® Mu‘tazilite,”® Shi‘ite,’ or Ibadi.* Since the
udiid could not be applied by unauthorized people without ceasing to be
udid, they could not be executed in the imam’s absence. This was the prob-
m that the ninth-century anarchists had struggled with. When the twelfth
pam went into hiding, the Imamis duly declared the hudiid to be suspended,
ending his return.’* Not all held the suspension to be total, however. A tradi-
on in al-Kulini allows self-help in the case of unlawful sexual relations, as
ong as the penalty was carried out in secret. Several jurists of the Biyid
eriod tried the alternative method of ruling that if an Imami official
mployed by a wrongful ruler was in a position to apply the hudizd in accor-
lance with Imami law, then he was authorized (or even obliged) to do so, for
e would in fact be acting on behalf of the true imam and should think of him-
elf as doing so.% This ruling reflected the fact that the wrongful rulers at the
ime were Shi‘ites; living under Sunnis, thirteenth-century jurists tended to dis-
gree with it.”” Al-Mufid and al-TasT held that the jurists were allowed to apply
the bhudiid even without holding office, by delegation from the imams, when
hey were able to do so, as within their own households: they were authorized

48. Cf. Naysabart, Imama, 67, explaining what is implicit elsewhere.

49. Cf. Tusi, Mabsiit, vii, 41.6, cited in Sachedina, Just Ruler, 1oof. It was also ‘Abd al-
Jabbar’s understanding of the Imami position (Mughni, xx/1, 74).

50. Baghdadi, Usil, 272.7. As he observes, some held that slave owners could impose
them on their slaves (cf. above, note 46).

51.°Abd al-Jabbar, Mughni, xx/1, 41, 74, noting that if there is no imam, the hudiid must
be suspended (1a budda min sugitt al-hudid); Mankdim in Cook, Commanding Right, 215.
52. Below (Imami); Strothmann, Staatsrecht, sn, cf. 97 (Zaydi); Naysabiri, Imama, 67
(Ismaili: not even slave owners).

53. Bisyani and Muhammad b. Mahbib in Kashif, Siyar, ii, 197f., 239.

54. Murtada in Sachedina, ‘Treatise on the Occultation’, 124, and other Imamis in
Madelung, “Treatise’, note 25; similarly ‘Abd al-Jabbar, Mughni, xx/1, 74f., on the Shiftes.

44. Ghiyath, §§163, 4791., 485f., 554 and Irshad, 370.1 (Cook, Commanding Right,
45. The penalties are classically identified as those for unlawful sexual relations (zinm
false accusations of such relations (gadhf), highway robbery (gat€ al-tariq), theft (sa :
and wine-drinking; but many others count as pudiid in medieval works, including thos
apostasy, blasphemy, and homicide; and there are times when hadd seems to mean capita
punishment.
46. Cf. above, 67f. ‘Abd al-Jabbar knew of Medinese jurists who would allow all ind

viduals to perform them on behalf of an imam unable to do it himself (Mughnt, xx/2, 15!
For the question whether slave owners could perform them on their slaves, see Johan
‘Mise en scene du vol,” 46; Naysabiiri, Immama, 67.

47. Cf. Cook, Commanding Right, 268, note 103 (Murtada), 342, note 21 (Halimi)
Naysaburi, Imama, 67.5. i

55. Newman, Formative Period of Twelver Shi‘ism, 177f.
56. Murtada in Madelung, ‘Treatise’, 23 = 26, with other Imamis in note 25; Mufid,

Mugni‘a, 810; Tisi, Nihdya, 301, 302.

57. Thus Ibn Idris and Muhaqqiq al-Hillt; cf. Calder, ‘Legitimacy and Accommoda-

tion’, 96f.; Madelung, ‘Treatise,” note 25.



296 ] Functions of Government Functions of Government [ 297

tilated, castrated or otherwise punished anyone else without the king’s per-
Jission, “even his own servant or slave”, should be punished according to
zam al- Mulk, “so that others may take warning and know their places”.’
that then would happen if there were no imam? Al-JuwaynT avoids the issue,
:g Ibn al-Simnani concedes that the hudiid would have to be abandoned.®

to apply the penalties to their own wives, children, and slaves.’® Here g,
attempt to save public authority ended up as an endorsement of self-he]
only for jurists, and perhaps only in their capacity as domestic tyrants, ¢
in any case a far cry from the infallible public authority that had once pyg,
required for the task, and it was too much for Ibn Idris al-Hillt: it was only
his slaves that a man could apply the hudiid in his view.*’

According to al-Mufid, people who took it upon themselves to kill bl
phemers and other apostates ‘out of anger on God’s behalf’, would be free,
do so, apparently whether the imam was present or not.*® His Mu‘tazilite
temporaries agreed, though only if there was no imam, or so ‘Abd al-Ja
insists.®! The people in question should probably be envisaged as applying v
dicts formulated by the jurists rather than acting on their own accord; in of
words, the reference is to laymen acting as the jurists’ henchmen. This wag
role which laymen were often encouraged to take, by jama‘i and Shi‘ite juri
alike (and which became infamous in the West when Khomeini used it to d
with Rushdie). “Anyone who meets him and kills him is acting on my orde
as an early ‘Abbasid judge declared with reference to an alleged crypy
Manichean (zindiq).* The occasions on which scholars acted as rabble-rous
against theologians and philosophers are legion. As long as the decision -
reached in accordance with the law (as formulated by them), they did not mi
appealing directly to the community for execution. It was how outlawi
functioned in medieval Europe too.

Authors connected with the government, however, were well aware of
overriding importance of reserving the infliction of physical punishment t
state and its officials. A model letter of appointment instructs a military co
mander “not to apply a hadd or a rule concerned with retaliation, whett
involving loss of life or limb, without asking the Commander of the Faith
for his opinion and awaiting his reply”.%*> A military commander should al
execute major physical punishments himself, or at the most delegate it
close associate, according to a military treatise.®* Anyone who beheade

Jihad

‘, war was one of several types of warfare regulated by the jurists. Al-
ward1 called the other types ‘wars of public welfare’ (hurib al-masalib), by
‘hich he meant the suppression of apostates (murtaddiin), rebels (bughat) and
igands (mubaribim). 7 Only jibad will be treated in detail in this book. The
in account will come in Chapter 21; what follows is concerned only with the
Jationship between the imam and holy war.

If one could have a valid community while temporarily deprived of an
nam, one was also entitled to defend it by force of arms: defensive warfare
mained legitimate whether there was an imam or not according to all
though not all counted such warfare as jihad, except in the case of emergen-
ies).5® But the legitimacy of jihad in the sense of warfare for the spread of
slam was more problematic. The only reason why Muslims were entitled to
wade the lands of other people to impose their own government on them was
that they were doing God’s will, and this was not self-evident if they were led
sinners. Companions are sometimes said to have had their names removed
rom the military roll after the death of ‘Umar or that of ‘Uthman, or whenever
ey took right guidance to have come to an end,*” and the question how far it
as lawful to participate in jibad under sinful rulers was hotly debated. A neg-
tive answer implied that the activity was suspended, not because it had ceased
o be obligatory, but rather because circumstances made it impossible for the
sbligation to be discharged.

" The abl al-sunna wa’l-jama‘a took the view that jihad could and should be
vaged behind the ruler of the time whatever his moral status; the activity

58. Mufid, Mugni‘a, 810 (the imams gad fawwadii al-nazar fihi ila fuqaha’ shi
ma‘a ’l-imkan); Tas1, Nibaya, 300f., clearly on the basis of Mufid.

59.1bn Idris, Sard@ir, ii, 24.

60. Mufid, Mugni‘a, 743, with reference to blasphemers (man sabba rasil allah aw al
min al-aimma). They are deemed to be outlaws on the ground that they are apostat
the rule presumably applied to other apostates as well.

61.°Abd al-Jabbar, Mughni, xx/2, 156.1, 8.

62. Waki, iii, 265.4; cf. van Ess, TG, iii, 34, on Sa‘id b. ‘Abd al-Rahman al- ]umahl
his victim, Dirar.

63. Thus Qudama, Kharaj, 45.

64. Harthami, Mukhtasar, 17.

65.SN, 98 = 76 (ch. 11, §4).
66. Rawda, S115.
67. Mawardi, Abkam, ch. 5 (caption and introduction); cf. Sarakhsi, Mabsit, x, 2, where
he generic term for all types of licit war is siyar. On wars against rebels and brigands, see
\bou El Fadl, ‘Irregular Warfare and the Law of Rebellion’, and ‘Islamic Law of Rebellion’.
~ 68. Jihad and border defence appear as different rubrics (nos. 5 and 6) in Mawardi,
Abkim, 23/16 = 16; similarly Abi Ya'la, Abkam, 27; Juwayni, Ghiyith, §§308-10. The idea
hat jihad was primarily defensive is of apologetic origin and did enter juristic writings in
nedieval times (though one does encounter it elsewhere, cf. below, 382.).
69. Crone, ‘Qays and Yemen’, 40, note 223.
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hey do not condemn the practice. They do have their reservations about it
ith reference to the safety of the participants, the maintenance of military
iscipline, or the problematic status of the booty (could they keep it, or was
e imam entitled to his fifth?).”® The Malikis said that if the imam had pro-
‘bited fighting for the sake of general welfare, then nobody was allowed to
ht unless attacked (in which case no permission was needed to fight back).”
¢ no school prohibited unauthorized campaigns outright. “We allow volun-
ers in holy war to penetrate the land of obdurate infidels on their own,
7.‘5. it is better that they should do so at the initiative of the imam,” as al-
gwayni observed.”® The question how the imam was supposed to enforce
-uces and otherwise manage relations with the enemy if the frontier popula-
on was out of control does not seem to attract attention, perhaps because
nauthorized expeditions were usually too small to make much difference.
When a religious scholar who campaigned with great success against the Turks
y Tahirid Khurasan was denounced by envious people, the ruler accused him
f “going out and gathering this army around you and disobeying the assis-
ants of the government”. Perhaps he had overstepped the limit by gathering so
arge an army, or maybe his detractors had accused him of rebellious intentions
he was released when the ruler was convinced of his loyalty).”” In any case,
private warfare was lawful as long as it was jihad.

- The Kharijites held jihdd to be highly meritorious whether they had an
imam or not, but how they explained its validity in his absence is unknown.8°
he Shitites, on the other hand, held that jihad in the sense of missionary war-
are could only be waged under the imam’s banner; nobody was to participate

derived its validity from the law, which was validated in its turn by commy,
agreement, not by him, and whether he was sinful or upright was of ng
quence to anyone except himself.” Nor would the duty be suspended i
absence, for it was imposed on the community, not on him. Holy war was 5 ¢
kifaya, a collective obligation, and such obligations could not be suspended
If those who normally fulfilled them stopped doing so, they would deyg]
to others and eventually become individual obligations (sing. fard ‘ayn)
everyone until somebody fulfilled them again. '

A collective duty was not primarily a duty for the state. But given his rq
as the upholder of the law on the one hand and the vast resources at hig d
posal on the other, the ruler was naturally expected to take a leading role in ¢
organization of holy war. He was in effect all Muslims in a single perso
the agent of their community (n@ib ‘an jama‘atibim), as eleventh-centy
jurists put it.”? But did the imam, when there was one, have an actual mong
oly on the conduct of war, in the sense that only he could authorize the inge
tion and termination of campaigns? The answer may once have been yes, /
the other items on the standard lists of the imam’s duties are activities th
only he could perform or authorize others to undertake, and Ibn al-Mugqaf
(d. c. 757) explicitly says that only the imam was entitled to obedience in m
ters of “starting campaigns and marching back (al-ghazw wa’l-qufil), colle
ing and distributing (booty) ... and fighting the enemy and making true
with him”.”® Sunnis often express themselves in similar terms.” For all that, ¢
Sunnis held that laymen were free to initiate campaigns on their own.

Participation in jihad was highly meritorious for everyone, and civilia
would often join the official campaigns as volunteers (mutatawwia) or go
live on the frontier for extended periods, attaching themselves to fortified s
tlements of a private nature known as 7:bats. The jurists make it clear that su
volunteers would often set off in small raiding parties, now from the regul
army and now “from a town in Syria or elsewhere”,”” to campaign in enemy te
ritory on their own, without permission from the imam or his representativ

~ 76.Abll Zayd al-Qayrawani (d. 386/996) in Bredow, Heilige Krieg, Arabic text, 18ff.
drawn to my attention by Christopher Melchert); Tabari, Ikhtilaf, 78f; Qaffal, Hilya, vii,
57: Abl Hanifa prohibited unauthorized expeditions unless they were at least ten men
trong; al-Awza‘i allowed the commander to punish or forgive men who went off on their
wn as he wished; the Shafi‘tes disliked expeditions undertaken without the imam’s per-
nission because of the risk, but did not hold them to be forbidden whatever their strength;
e Malikis said that troops were not allowed to undertake unauthorized expeditions

70.‘Abd al-Razzaq, Musannaf, v, nos. 9610—13; Ibn Batta, Profession de foi, 67 = 1
vhereas people along the frontiers could do so if a good opportunity arose and it would

Ibn ‘Ukasha, and others, above, 136, 137; Milik in Talbi, Emirat aghlabide, 417n. (a

Mottahedeh and Sayyid, ‘Idea of Jihad’, 26, who link it with the debate over the obligatol

nature of jihad); Sarakhsi, Siyar, i, 160, no. 161. Similarly Zayd b. ‘Ali, Majmit, 236, 1

853: the dominance of the wicked does not invalidate holy war. :
71. Cf. Juwayni, Ghivyath, §553.
72.1bid., §307; Sarakhsi, Siyar, i, 189.
73. Sahaba, 197f. (P, §17). L
74. Hamidullah, Conduct of State, §312 (Abi Yisuf, Mawardi); Baghdadi, Usitl, 2725

also the Mu‘tazilite Mankdim (d. 425/1034) in Cook, Commanding Right, 215. 1
75. Abt Hanifa in Tabari, Ikhtilaf, 79.

ake too long to await the imam’s permission.

77.Bredow, Heilige Krieg, Arabic text, 20.1.

8. Ghiyath, §486.

79. Dhahabi, Nubal?, xi, 34 (drawn to my attention by Christopher Melchert). The
cholar was Ahmad b. Harb (d. 234/849). Compare Ibn al-Athir, vi, 361, year 205, where an
arlier volunteer is suspected of rebellious intentions because he has gathered a large army
on his own initiative in order to fight Kharijites.

- 80.Cf. Crone and Zimmermann, Epistle, 281. Salim tells people going out to holy war
0 appoint ‘imams’ for the duration.
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unless he was summoned by him or his representatives: thus the Img o apply the law, but Sunni lists of the ruler’s functions do not normally

Ismailis, and Zaydis alike.®! The activity was suspended in his absence. “y
no imam is manifest and nobody appointed by the imam is present, it jg
allowed to fight holy war against the enemy, for jibad with imams of injy
or without an imam is an error for which the agent incurs sin,” al-Tasj
there could be “no fighting to make them (namely the unbelievers) v
Islam”, only to protect the Muslims, and no sojourn in military settleme,
along the frontier unless the warfare was defensive, until the coming ofd
Mahdi.®2 It would have entailed mixing with and taking orders from the opy
nents. Al-Mufid did think that Imamis holding office on behalf of illegitim, !
rulers could, indeed must, wage jihad against infidels and sinners alike, 2 ablic censor notwithstanding, it was meritorious, or even obligatory, for pri-
that the community had to assist them.®* But al-TtsT omitted holy war fron
functions delegated by the imam to the jurists, be it with or without ap

ment from the wrongful regime. Later scholars also held missionary jiha
be suspended, though here as so often the coming of the $afavids caused ¢
to rethink.% ]

ention 1t.

" The duty was usually (though not always) seen as collective, and the ruler
¢ his part fulfilled it by appointing a mubtasib (censor and market inspector)
ho would patrol the streets with armed assistants to ensure that people
peyed the law in public, for example, by attending Friday prayer, fasting in
Ramadan, abstaining from wine, and observing the rules regarding relations
etween the sexes. What people did in the privacy of their own homes was
heir own business as long as their actions did not affect others, directly or

hen they were able to do so. As in the case of jihad, the question arose as to
far they had to act under the imam’s control. Since performers of the duty
ormally took spontaneous action at the sight of what they deemed to be
rong, rather than responding to fatwas issued by the learned, the jurists now
ad to consider the wisdom of allowing laymen to trespass on not only the
nam’s territory, but also their own.

The earliest material is dominated by the problem of the sinful behaviour
of rulers rather than that of fellow-citizens, and the key issue is the legitimacy
f revolt: may one use the sword against the wrongdoing of caliphs and gover-
jors?®’ The answers became increasingly negative with the passage of time,
d by the ninth century only the Mu‘tazilites, the Kharijites, and the Zaydis
id that one could.® There remained the question how far one should attempt
o rebuke them (given that one might risk one’s life thereby): most scholars said
hat it was not obligatory, and not necessarily even meritorious, especially in
fbliC.89

" How far could private individuals go in their action against the wrong-
loing of their fellow-citizens, then? Some scholars would prefer them not to do
nything at all. Thus al-Halim1 (d. 1or2), a Shafifite jurist, held the perform-
nce of the duty to be so closely related to the infliction of punishments that it
vould be better for the ruler, in his case the Samanid amir, to take it over by
ppointing an upright and learned man in every town and village to execute it.
f the ruler did nothing, the duty devolved onto the scholars, he said, though
e allowed upright laymen to intervene when the law involved was simple.*

Commanding right and forbidding wrong

Islamic law obliged its adherents to intervene when they saw other beliey
engage in sinful behaviour and to persuade them to stop, or even to force t
to do so if they could. This was called ‘commanding right and forbi
wrong’ (al-amr bi’l-ma‘rif wa’l-naby “‘an al-munkar), and it was often ¢
pared with holy war: like jihad, it was a call to Islam backed by force
necessary; fighting sinners and fighting infidels were much the same.® §
saw government in its entirety as a type of ‘commanding right and prohibit

wrong’,% presumably on the grounds that the ruler’s function was in esser

81. For the Imamis, see the next note. For the Ismailis, see Nu‘man, Da‘@’im, i, 26
Naysabiiri, Imama, 66 (no jibad except under his banner, no expedition unless sent b )
or his representative); cf. also Aba ’1-Fawaris, Imama, 7 = 25 (85v). For the Zay
Strothmann, Staatsrecht, sn., 97, cf. 96n. (the mubtasib imam can use the sword in the
formance of al-amr bi’l-ma‘rif). Differently Zayd b. ‘Alf (attrib.), Majmit, 236, no. 853,
this manual played no role in classical Zayd1 law. 7

82. Tasi, Nibaya, 290f; cf. Kohlberg, ‘Imami Shi‘T Doctrine of Jihad’, 79ff; Sach
Just Ruler, t1of. There is no reason to think that defensive warfare was ever regarded
suspended.

83. Mugni‘a, 810.

84. Kohlberg, ‘Imami Shi‘i Doctrine of Jihad’, 81f.

85. Cook, Commanding Right, 198, note 21 (Mas‘adi), 341 (Halim1).

86. Al-saltana hiya hadha, as Halimi says in Cook, Commanding Right, 3420
Juwayni, Ghiyath, §113.

87. Cf. Cook, Commanding Right, chs 2—3.

88. Cf. ibid., chs 9, 10, 15.

89. Cf. Cook’s own summary in his Forbidding Wrong, ch. 7.

90. Cook, Commanding Right, 342f.; there is also a Prophetic tradition prohibiting lay
erformance (p. 43, note 56), and Ma’man is said to have done the same (p. 71).
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atinuing validity. Indeed, they sometimes went so far as to affirm the right of
ivate individuals to use force in the course of its performance; but the major-
- including al-Mufid and al-TisT, ruled it out by requiring the permission of
» (absent) imam for killing, wounding, or for the use of violence of any
% This is in line with the quietist nature of the sect, but they must have
en motivated by a concern for internal order as well, for like al-Ghazali, they
1d have authorized laymen to use force against each other without thereby
sthorizing revolt against wrongful rulers. Empowering private individuals to
se force on a spontaneous basis in everyday life was however to invite chaos,
 7 particularly dangerous in a community living under alien authorities.

Other scholars agreed that the common people should stick to simple ¢aga
they preferred them just to disapprove ‘in their hearts’, without takjpe
action; and many of them placed the use of violence, or at least arme'
lence, in the ruler’s hand, forbidding it to laymen or requiring them to gjy
the ruler’s permission.”! Even the Hanbalites came around to this view, I
early tenth century they were notorious for their street violence in Baghdad,
by the rabble-rouser al-Barbahart: in a famous incident in 935 they raided ¢
vate homes, poured away wine, broke musical instruments, beat up sing
girls, thrashed men unable to convince them that the women or young
with them were lawful companions, and organized assaults on Shafiite
ars, causing first the chief of police and next the caliph himself to inter
But thereafter their relationship with the government warmed, and by the ¢
we reach ‘Abd al-Qadir al-Jilf (d. 1166) and Ibn al-Jawzi (d. 1200), the ry]
permission had come to be required for the use of violence in performa
the duty.*?
But there were some notable exceptions, especially in the Shafi‘ite sche
and above all in al-Ghazali (d. 1111), who authorized private individua
take up arms in fulfilment of the duty, to collect armed helpers (a‘wan), ;
even to form troops (tajnid al-junid). He insisted that unjust rulers had to
endured, but he saw their subjects as direct executors of Islamic law, byp
government officials. This was too extreme for most. His discussion of al
bi’l-ma‘ritf was enormously influential, but few later scholars shared his vi
of every Muslim as his brother’s keeper, equipped with permission to use
in the maintenance of the public morality that had once been, and in pr
still was, a key concern of the state.*
Outside the Sunni ranks, the Zaydis, the Kharijites (insofar as they wirc
about it) and the Mu‘tazilites held laymen to be free to use armed violer
when it was needed, as one would expect, though one Mu‘tazilite would o
grant them this right in the absence of a legitimate imam (whose mono
would otherwise be infringed).” The Imamis were closer to the Sunni posi
They were often accused of declaring al-amr bi’l-ma‘riif to be suspended in¢
imam’s absence, but the accusations were false; in fact, they affirmed

Preservation of the religion (hifz al-din)

‘was the imam’s duty to maintain orthodoxy (right belief) and orthopraxy
t behaviour) among his subjects. The mubtasib played a key role in both.
Je secured observance of the law in public, as seen already. He also checked on
eliefs propagated in public. “If an innovator appears or a holder of suspect
lews goes astray, the imam should explain and clarify the correct view to him,
nd make him undergo the penalties appropriate to him, so that the religion
may be preserved from flaws and the community preserved from error.”” The
wubtasib was to ensure that people performed their ritual duties. He was also
athorized to test religious teachers and correct anyone engaging in false inter-
retation of the Qur’an, the transmission of bad traditions, and the dissemi-
ation of doctrines contrary to the scholarly consensus. If the culprit repented,
o further action was needed; if he persisted in his ways, the censor was to pass
im on to the ruler.”® It was the ruler’s duty to examine him and either make
im repent or execute him, according to jurists and mirror writers alike.”
There is plenty of attestation of the procedure in practice, sometimes with the
udge taking the mubtasib’s role. Most culprits were probably denounced by
heir neighbours or colleagues, or brought to the attention of the mubtasib or
he gadi by an outraged mob. They included Mu‘tazilites, dualists, material-
sts, philosophers, Sufis, Shi‘ites, would-be prophets, deviant Qur’an reciters,
nd blasphemers. Active hunts for heretics on the part of the government,

o1. Cf. Cook’s summary in his Forbidding Wrong, ch. 3, §§91-6.

92. Cook, Commanding Right, 1171f., 138, 140. |

93. Thus Qaffal (d. 976) and Kiya al-Harrasi (d. t110) held it lawful to kill offender
latter (inspired by the Mu‘tazilite al-Jassis) singled out collectors of illegal taxes as
mate targets. Mawardi permitted the recruitment of (armed?) assistance in one
though he forbade it in another (Cook, Commanding Right, 341, 344f., 347).

94. Cook, Commanding Right, 431, 441, 456ff.

95. Cook, Forbidding Wrong, ch. 3, §§94, 96.

96. Cf. Cook, Commanding Right, 270, note 116, 266ff.

97. Mawardi, Abkam, 23/15 = 16. Similarly Abu Yada, Abkam, 27.

 98. Mawardi, Abkam, 408ff., a15ff./243ff., 247ff. = 263ff., 268ff.; Abu Ya'la, Abkam,
87ff., 292f.

~ 99.Shahrastani, Nibaya, 478; Ps.-Ghazali, Nasiha, s59f., where the culprit may also be
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¢ arrivals, and whether they were Arabs or non-Arabs, settled people or
ouin, male or female, slaves or free: all that counted was membership of the
uslim community. By then the debate was academic in the sense that only a
- number of Muslims were registered for payment of stipends, but it estab-
hed the fundamental principle that public revenues should be spent in the
cerests of all, not of rulers or privileged groups.!® “There is no doubt that
he treasury belongs to the Muslims while you spend much of it for yourself,”
¢ Hariin al-Rashid’s wife tells her husband in a story told by Nizam al-Mulk,
are quite justified if they complain about you.”'”> When al-Ghazali
enounced his chair in Baghdad and gave away most of his wealth, he justified
is retention of enough to maintain himself and his children on the grounds
hat the revenues from Iraq (which had been conquered by force) were ear-
Jarked for good works, since they were a pious foundation (wagf) for the
fuslims; such money was absolutely clean, he claimed (many, especially Sufis,
ill have disagreed).! Just as conquest had established a sense of common
ywhership of land in many early Greek communities, so it created a sense of
ommon ownership of the proceeds of land in that of the Muslims.

The imam was also expected to strike coins, but this function did not
chieve shari status, though it was an unquestioned monopoly of his and of
well-known symbolic significance too: the very first thing a rebel claiming
overeign status would do was to strike coinage of his own.'”

though not unknown, were rare,'® and there was little prying into peoy
homes. _

Some authors recommend more active steps to secure orthodoxy: the s
should send out missionaries and Qur’an readers to every area under hig g
trol.’"! But though the government would eliminate heretics, it does not of
seem to have engaged in internal missionary activity.

te

Fiscal services

The imam was expected to collect and distribute three taxes, the poll
(jizya), land-tax (kharaj), and tithe (‘ushr, often called sadaga). If there wag
imam, they could not be lawfully collected. Generally speaking, this was ,
the Sunni and (until the Safavid period) the Imami position, with the usual ¢
agreement over who or what the imam was: one paid one’s taxes to the ry
whether he was righteous or not, according to the Sunnis, but there could
no such thing as an unrighteous imam for the Shi‘ites.'> The imam was a|
entitled to a fifth of all moveable booty (khums), but he was not supposed
collect any other taxes. In practice he always did. Attempts to suppre
uncanonical impositions (mukiis, sing. maks) are a constant feature of Islag
history.1%

Two of the above-mentioned taxes, the poll-tax and land-tax, were clas
fied as fay’, revenues from immobile booty. This had interesting implicat
for people’s view of them. When the Arabs conquered the Middle East, we
told, they distributed moveable spoils (ghanima) among themselves as
went along and considered doing the same with land taken by force (all su
land having passed into the ownership of the conquerors), but decided to lez
it in the hands of the original occupants in return for taxes. The governm
administered these immobile spoils on behalf of the conquerors who
their real owners and passed them their income in the form of stipends.
then were the owners when the first generation of conquerors died? The
dren of the actual participants in the conquest of the lands involved, all Ar:
soldiers in the garrison city administering them, or all free Muslims there? B
the ninth century it was agreed that the fay’ was the common property o
Muslims regardless of whether they were descendants of the conquerors or 0

NON-SHAR‘I DUTIES
Internal security

Most lists of the imam’s shar*7 functions mention that the ruler must defend
the community against external enemies (whether or not they count it as
iihad),'®® and some add that he must suppress evildoers, but this is mostly
reated as self-evident, given his responsibility for the execution of the law. One
as to turn to the non-legal literature to find internal safety spelt out as a fun-
damental desideratum in its own right, often with reference to the roads.
Ensuring the safety of the roads was one of the three things that the common
people really wanted government for according to al-Mansir, and one of the

100. The best known example is al-Mahd?’s hunt for ‘dualists’ (cf. Chokr, Zandaga).
101. Juwayni, Ghiyath, §282; Shahrastani, Agdam, 478. Compare Halimi’s vision ¢
official enforcement of orthopraxy, above, note 9o.
102. Mawardi, Abkam, 55 /34 = 36; Simnani, Rawda, i, §115; Ibn Batta, Profession d
foi, 67 = 128; Madelung, ‘Shiite Discussions of the Legality of the Khardj’.
103. Cf. Aghnides, Theories of Finance, 376ff.

104. Madelung, ‘Has the Hijra come to an End?’, 236f.

105. SN, 192 = 145 (ch. 40, §5).

106. Mungqidh, 38 = 61 (Watt’s translation is not entirely right here); cf. below, 348.
107. EI?, s.v. ‘sikka’.

108. Cf. above, note 68.
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two tasks that rulers were appointed for according to Ibn al-Jawa, b Poor help, disability pensions, famine relief

gled it out along with external defence.'®” It is also one of the duties mepe

in practically every mirror for princes. lping the poor was a shari duty fulfilled partly by the government and

rily by private individuals. It was the ruler’s duty to distribute the obligatory
ms, paid once a year by all adult Muslims, to the poor and the indigent,

s buying their freedom, debtors, travellers, holy warriors, collectors of the
ims, and ‘those whose hearts have been conciliated’ (i.e. enemies placated by
_ancial largesse), these being the recipients mentioned in the Qur’an, 9:6; and
also had to distribute the fifth (khums), which was collected from moveable
oils taken in warfare and similar windfalls (such as mines and treasure
oves), and which the Qur’an, 8:41, assigns to God and His Messenger (repre-
nted by the ruler), kinsmen (understood as the Messenger’s), orphans, indi-
nt people, and travellers.'' But the ruler might, and frequently did, assign
rther funds to charity, for the imam had to help every needy Muslim he heard
£ The same was true of private people: the wealthy were guilty of sin if they
eglected the poor among them.!'V

In the early centuries there seems to have been a conception of a system of
egular government support for the poor and the invalid. This conception was
soted, not in the institution of obligatory alms or the fifth, but rather in the
stipend system of the Umayyad period. Registered soldiers disabled in service
yould receive an invalidity pension, and some sources claim that similar pro-
visions were made for the disabled and poor in general in Umayyad times.
Thus al-Walid I allegedly assigned payments, in cash or kind (arzdq), to the
soor, the blind and the crippled (or lepers), or he supplied the blind with
suides, giving servants to cripples, and paying pensions to all disabled people
vith pensions so as to spare them the need to beg.!™® Others say that it was al-
Walid II who gave money and clothes to the blind and cripples, supplying the
Jatter with servants.!!? Still others say that it was ‘Umar II who did so."*® There
were also some who held the ‘Abbasid caliph al-Mahd to have been the first to
give stipends to the poor, the maimed (or leprous) and others,"! though he
defends the absence of funds for such people in another story: a Byzantine

Roads, bridges, inns, walls, mosques, and other infrastructyre

The.construction of roads, as opposed to their safety, rarely figures am
services expected of rulers,''” but the building of bridges, mosques, g4
and fortified centres (ribdts), is often mentioned. The imam had to’ bujl ;
such activities under the rubric of general welfare according to al-Ghazig,
proper king would build underground canals, bridges across great wate ]
along the highways, fortifications, and new towns, and would restor

villages and farms to cultivation, according to Nizam al-Mulk.!12 Musliemr
and governors often did so, generating the question how far it was permi
to use their bridges and other amenities when they were oppressors, 113
men and other notables often did so as well.''¥ Insofar as there was: a
division of labour, the treasury was responsible for the upkeep of the ,'
supply, mosques and defensive walls in a particular locality when funds v
available, but the responsibility devolved to the local men of means when
treasury was empty, or so according to al-Mawardi. The local men would ne
the ruler’s permission to destroy buildings of importance to all, such as the ¢
walls or the Friday mosque, but ordinary mosques were private.!1S 1

109. Above, 158; Tbn al-Jawzi, Talbis, 129 = IV, 172.

110, But “Greek rulers were always building level roads through difficult terri
filling hollows, cutting through high mountains and banishing fear of them,” the elew
century Mubashshir b. Fatik said in an account in which the Greeks typify th; good old
(Rosenthal, Classical Heritage, 35); and Transoxanian nobles were famous for their upke
(Ibn Hawqal, Sizrat al-ard, ii, 466.20). 3

t11. Fad@ily, 118 (ch. 9, under the rubric of ward®).

IIZ.'SN, 12f. = 10 (ch. 1, §3). Compare the budget in Tarikh-i Ststan, 31f. = 21f.; th
Greek kings who in the good old days “were always constructing various kinds of brici 4
erecFmg strong walls, building aqueducts and diverting rivers” (Rosenthal, Classic
Heritage, 35); and Mawardi, Tashil al-nagar, 214, 279 (bridges, water supply, safe roads).

113. Ghazali, Ihy@, ii, 125.21 (mosques, ribats, bridges, watering provisions). For th
worries, see below, 348. ’:
o 114 Thus notables of Transoxania (Ibn Hawqal, Sizrat al-ard, ii, 466.21), the head
in SN, 197 = 149 (ch. 40, S14). ' ’

115. Abkam, 411f./245f. = 266; discussed in Aghnides, Theories of Finance, 350ff.

116. Cf. Aghnides, Theories of Finance, 207ff., 4071f., 461ff. In Imami law the khums
was an income tax payable to the imam, who was meant to distribute it to the Qurinic
recipients.

117. Juwayni, Ghiyath, §338f.

118. YT, ii, 348; Tab., ii, 1196.3; ‘Iqd, iV, 424.4 (in Syria only?). For the hospitals with
which he is also credited by Ya‘qiibi and others, see Conrad, ‘First Islamic Hospital?’.

119. Tab., ii, 1754.5 (in Syria only), 1799.14; Ibn Hamdan, Tadhkira, i, no. 1102.

120. Tab., ii, 1367.12; Ibn al-Jawzi, Sirat “Umar b. ‘Abd al-Aziz, 154F.

121. Sadasi, Hadhf, 12 (adds foundlings); Ibn al-Athir, Kamil, vi, 57, yr 162 (adds
prisoners).
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1 move grain to needy provinces, Ibn al-Daya advised.'”® Pseudo-Ghazali
oses that the ruler was obliged to help his subjects when they fell into
erty and distress, especially in times of drought, specifying that he had to
: ly food and financial help alike, and stop oppression, since they would
rwise leave and thereby deplete his treasury.!” (Peasants were not legally
to the land.) Al-Juwayni advised rich people to store up grain for a year
i give the rest to the needy, for it fell on them to look after poor people over-
ked by the imam; if burying the dead was a collective duty, a fortiori the
1e was true of preserving the lives of the poor.”*® In practice, rulers did
setimes help communities stricken by disaster with measures such as the
"ssion of taxes, importation of food, and charitable payments. Ensuring
t everyone had enough to eat was after all a good way of keeping the sub-
s orderly.!3! Devastating famines are nonetheless reported from time to
e, and generally speaking, private charity seems to have played a far greater
e than government measures in the alleviation of poverty and misfortune.

emissary who came to Baghdad saw cripples begging on a bridge on his y
al-Rusdfa and commented that the ruler (then al-Mansiir) ought to dg s
thing about them; a secretary said that the revenues did not suffice for th
al-Mahdi hotly denied this; according to him, the reason why the calj
nothing was that he did not want to monopolize merit making: his subje
should have a chance to gain rewards by giving to beggars. Needless to sa
Byzantine accepted his point.'? This story takes us away from the U
stipend system, but all seem to envisage the funds as coming from the
general, not just from the obligatory alms or the fifth, and those reflectis
stipend system rest on the conviction that the fay’ was communal p
Precisely how much truth there is to them is debatable, but they do te
concept of what one might call a welfare state. :

The idea persisted, too. “Give pensions from the treasury to the b
Tahir b. al-Husayn, the governor of Khurasan, advised his son in 2
when the latter was appointed to the governorship of Raqqa. The son
advised to provide assistance to noble houses fallen on hard times,!23 ¢
after the poor and destitute in general, to be careful not to overlook vi
oppression unable to complain to him and wretches ignorant of how to
their rights, and to assign pensions to victims of calamities and the or
and widows they leave behind “in imitation of the Commander ¢
Faithful”.'?* Similar advice is given in an Imami and an Ismaili testam
Both al-Farabi and Ibn Sina assigned funds to cripples in the ideal city!%

The ruler was also expected to provide help on a one-off basis, e
in times of famine. Pseudo-Aristotle told Alexander to examine the sta
weak ones in his realm, to assist them with funds from the treasury whe

Medical services

ir’s letter of advice to his son, which was published to immense acclaim,
luded the statement, “Set up establishments (diiran) for sick Muslims where
ey can find shelter, and appoint custodians who will be kind to them and
icians who will treat their illnesses. Comply with their desires as long as it
s not lead to the treasury being squandered.”'3? The lepers, cripples, and
nd to whom al-Walid I, ‘Umar II, al-Walid II, or al-Mahdi were reputedly
first to assign stipends are not said to have received medical treatment,
ept in the claim, probably false, that al-Walid I founded a hospital.’®® But
m the late ninth century onwards hospitals were all the rage, and the money
- them seems often to have come from the treasury. By the reign of al-
‘tadid (d. 289/902) one had been founded at public expense in Baghdad.!3*
304/916f. there may have been five. In 306/918 the pagan court physician
an b. Thabit added another two in the name of the caliph al-Mugtadir and
'mother; in 311/923 the vizier Ibn al-Furat founded one as well. So too did

ruler should store up food supplies for a year in every region for emerge

122. Zubayr b. Bakkar, Muwaffagiyyat, 68f.; Jahshiyari, Wuzara’, 133; Ibn Ha
Tadhkira, ix, no. 637.

123. Cf. above, 158, note 58. ‘

124. Tab., iii, 1058.14, 1059.2, 5. At 1054.14 he could be taken to say “Grant all M
a share and portion of your fay””, by emendation of the word niyyatika to fay’ika (t
Addenda et Emendanda, followed by Bosworth in The History of al-Tabari, xxx
[though differently in ‘Arabic Mirror’, 36]; also in Ibn Khaldin, Mugaddima, 3
148). But it is not entirely convincing: the fay’ was not “your fay’”, nor were the n
words for a share in it hazz or nagib.

125.1AH, xvii, 85f.; tr. Chittick, Anthology, 77; Nu‘man, Da‘@’im, i, no. I4
Salinger, ‘A Muslim Mirror for Princes’, 37.

126. Farabi, Fugiil, §62/66; Ibn Sina, SI, x, 447 = 104, condemning the sugge
incurable people should be killed.

127. Sirr al-asrar, 81f.

128. Ibn al-Daya, ‘Ubid, 34.-9, 35.-8.

129. NM(G), 101.

130. Ghiyath, §338—42.

131. Cf. Sirr al-asrar, 82.5, and the dialogue between a Byzantine and a Persian king
d in Kraemer, Philosophy, 19.

'132. Tab., iii, 1059.

'133. Conrad, ‘First Islamic Hospital?’.

134. Cf. below, note 150.
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. als last.’¥® Whether these justly famous services continued beyond the
ure of the good vizier is unknown.
In 319/931, however, the death of a patient by medical misadventure caused
Mugtadir to instruct his censor to prevent doctors in Baghdad from prac-
ing unless they had been authorized by the same Sinan b. Thabit, who was
cructed to examine them. No fewer than 860-odd doctors are said to have
~ n up for the test.'™ A similar story is told of the caliph al-Mustadi*
g675/1170-80) and his Christian court physician Ibn al-Tilmidh.**! In
smid Cairo the court physician Ibn Ridwan (d. 453/1061) would have liked
ore state control of doctors along these lines. “I shall tell you some stories
4ut these doctors, their deceit and ignorance, so that you will be wary of
7 he told his reader. “The government (al-sultan) might look into their
fairs and prevent anyone from making a living by this profession unless he is
lled, and single out the best of them for the rest to emulate.”’*? This was
o the view of the Aleppan doctor al-Shayzari (d. 589/1193) and the peri-
tetic ‘Abd al-Latif al-Baghdadi (d. 629/1231), who both had dealings with
ladin. According to al-Shayzari, the ancient Greeks had set up a chief physi-
an in every city for the examination of doctors and ongoing quality control;
Jctors were required to provide written accounts of the treatment they pre-
seribed and to give copies to their patients’ relatives so that if a patient died,
e chief physician could decide whether the doctor was at fault and, if he was,
r him to pay compensation.'¥ According to al-Baghdadi, good practices
prevailed in Constantinople, where people took proper care that only com-
etent physicians were allowed to practise by holding medical examinations
ind imposing the Hippocratic oath on the candidates, or so at least until the
ranks conquered the city (in 1204), he said."* Back in the good old days,
sreek rulers had also supported the development of new drugs, and tested
hem before releasing them, according to the eleventh-century al-Mubashshir
 Fatik; public funds were always available for that.'* But nowadays was a dif-
erent story. In the absence of a chief physician it was the muptasib who had to

the Bayid rulers Mu‘izz al-Dawla in 355/965 and ‘Adud al-Dawla in 3712“
There were hospitals in tenth-century Basra,*¢ Shiraz, and Rayy; the
tants of tenth-century Nishapur asked for one, but were told by their gg
that it was more than the treasury could bear, or maybe he did build o
all.”’” Hospitals had also been established in Mecca and Medina by the,
tenth century, and a tenth- (or eleventh-) century Zaydi imam compj
manual for censors instructing them, in words similar to Tahir’s, that ¢
pital (dar al-mardi) should have a skilled physician and that the expe
should be charged to the treasury, if it could bear it.”’¥ In the western
world it seems to have taken longer for hospitals to appear. (b

All the hospitals of the tenth and eleventh centuries were founded by n
bers of the ruling elite, and like the libraries and other public amenif
which Iraqis above all were treated in the tenth and eleventh centuries
must have been a function of the competition for power in the politically f
mented and highly unstable world of the time. Why the competitors s
have chosen to advertise their status in terms of hospitals, as opposed
some Muslim version of bread and circuses or, as in the Seljuq p*
madrasas is another question. But hospitals did have the advantage of ;
the philosophers (who often made a living as doctors) a much-needed pop:
face. :

There was more to the medical craze than hospitals. At a time of m
sickness in Iraq, ‘Ali b. ‘Isa, ‘the good vizier’ (d. 334/946), wrote to the
court physician Sinan b. Thabit suggesting that some doctors be assigned
task of treating the inmates of prisons, who were bound to be riddled with
eases “in view of their numbers and the harshness of their whereabouts”, -
done, ‘Ali b. Isa despatched another note, saying that there must also bes
people who went without treatment in the Sawad, the countryside of sou
Iraq, so would Sinan send a mobile medical team to tour this area? Sinan co
plied. The team soon encountered the problem that not all the inhabitant
the Iraqi countryside were Muslims. Sinan inquired whether Jews were
treated too, adding that in his own hospital treatment was given to Muslii
and Christians alike. The answer was that it was certainly right to tn
dhimmis, and cattle too, but Muslims came first, dhimmis second, ai

~ 139.Ibn al-Qiftt, Hukama, 193f.

140. Ibid., 191f.

141. Ibn AbT ‘Usaybi‘a, ‘Uyin, i, 261f.

142. Gamal and Dols, Medieval Islamic Medicine, 24 = 123. Goitein, Mediterranean
ociety, ii, 247, claims that there was a licensing system for doctors in Egypt, adducing Ibn
Ridwin (in Ibn Abi Usaybi‘a); perhaps it was ‘Abd al-Latif al-Baghdadi he had in mind (cf.
selow, note 147).

* 143. Shayzari, Nibayat al-rutba, 97ff.

144. Stern, ‘Collection of Treatises by ‘Abd al-Latif’, éo.

145. Rosenthal, Classical Heritage, 35.

135. Mez, Renaissance, 377; EI, s.v. ‘bimaristan’.
136. Tantkhi, Nishwar, viii, no. 102 = no. 8I.
137. EI?, s.v. ‘bimaristan’; Muqaddasi, 300, 430; Ibn Babawayh, ‘Uyiin, ii, 286, no. 1
The governor was Hamawayh b. ‘Al
138. EP, s.v. ‘bimaristan’; Serjeant, ‘Zaidi Manual’, 30.16, identifying the imam as 2
Nasir 1i’l-Haqq (d. Daylam, 304/917).
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st libraries in which the Muslim world abounded in the tenth and eleventh
~turies were usually also financed by charitable endowments. They were
blic in the sense of open to all. Many served learning of a type that the reli-
Jus scholars disliked (notably philosophy and various types of Shitism), but
eaching seems to have gone on in them.

What rulers and other magnates did above all, however, was to patronize
ets, scholars, littérateurs, and philosophers and other men of learning once
r education was completed. No list of the ruler’s sha77 duties mentions this
nction directly, but it was implicit in ‘preservation of the religion’: as the
my guarded the religion with their swords, so the scholars guarded it with
ir arguments and proofs, and the imam had to ensure that both were ade-
ately funded, as al-Ghazali said."' Besides, rulers needed religious scholars,
ists, poets, littérateurs, and, when they were thus inclined, philosophers for
eir own advice, edification and entertainment; and they also liked to have
me control of what was being said, not only in the sense that poets and
roniclers could have great propaganda value, but also in the sense that they
eded to gauge, and where necessary to influence, intellectual trends in order
stay on top. As patrons of learned men, rulers had a greater say in the shap-
g of the cultural orientation of Islam than anyone quite realized, not only
cause the court conferred wealth and prestige on those who frequented it,
it also because some branches of learning depended on patronage for their
ry survival. Religious scholars could always find some source of income or
ther, however lowly, because they served needs common to all Muslims; but
sets might find it more difficult to make a living, and only the elite found at
urts appreciated the services of philosophers and mutakallims (who reacted
y the competition for scarce resources by being at each others’ throats).

test the competence of doctors, armed with books by Galen, Paul of Aeg
Hunayn b. Ishaq, and others, according to al-ShayzarT; he would adminjsg
Hippocratic oath to them.!* No such procedures are mentioned py
Baghdadi. According to him, one needed a certificate signed by a leading
(or men) of the profession to practise as a physician in Cairo, Damaseys
Baghdad, but chaos prevailed in Aleppo, where he was writing.!¥” A]]
rulers seem to have found it more attractive to found hospitals thap
maintain control of doctors or their drugs. 4

Education, culture

Children learnt to read and write on the basis of the Qur’an in elemepn
schools (sing. kuttab) run by a single teacher. Higher education in subjec
ognized as valid by the religious scholars took place in private homes
mosques, where one would join a circle (balga) of pupils around a part
scholar; from the tenth and eleventh century onwards one could also st
madrasas, residential colleges attached to mosques which specialized in |
For more rarified subjects such as philosophy (including science) one s
in private homes or on one’s own, though one could also be attached to
pital for the study of medicine. Most teachers charged a fee, and
expenses also had to be met. Schoolteachers were usually hired and paic
parents, and neither the Umayyad nor the ‘Abbasid caliphs seem to have ¢
cerned themselves with education at so elementary a level, but later ru
sometimes did."* According to the Hanbalite Abt Ya‘la (d. 1066), the
was obliged to provide basic religious instruction for his subjects, wot
included, and to make public funding available to both teachers and pug
this, he said, was more important than waging jihad.'* Even so, it was m
commonly to higher education that subsidies went. Mosques, madras
hospitals were usually paid for by wagfs, charitable endowments establis
the ruler and other members of the elite with funding from private sou Il in all an amazing number of services were supplied by the ruling elite at
the treasury, though some were maintained directly by the treasury 1 | rious times. It was, however, rare for all of them to be supplied at the same
ime, for the costs were high and political stability was low. Of the Bayid ruler
\dud al-Dawla (d. 372/983) we are told that he swept Baghdad clear of thieves,
estored order in the troubled deserts of Arabia and Kerman, provided a quick
ews-service, dug wells on the pilgrim routes, constructed cisterns, and built a
all around Medina, renovated the half-ruined Baghdad, built mosques and

Conclusion

146. Shayzari, Nibaya t al-rutba, 98ff.
147. Stern, ‘Collection of Treatises by ‘Abd al-Latif’, 60; cf. Goitein, Mediterrai
Society, ii, 247, for the certificate.
148. Niir al-Din supplied elementary education for orphans (Elisséeff, ‘Docun
contemporain,” 138; cf. Talmon-Heller, ‘Religion in the Public Sphere’, 54).
149. Abi Ya'a, K. al-amr bi’l-ma‘rif, fol. 114b (I owe this reference, along with a xe
of the passage, to Michael Cook).
150. Cf. EI%, s.v. ‘wakf’. The caliph al-Mu%adid paid the running expenses of the
hospital directly out of the treasury, at 450 dinars a month (Busse, ‘Hofbudget’, 29), 4

ndated budget in Tarikh-i Sistan, 32 = 22, assigns 10,000 dirhams a year to hospitals. The
pkeep of prisons is considerably more costly in both budgets.
- 15T1. Fad@ih, 117 (ch. 9, on wara®).
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bazaars, repaired the bridges over the great canals, put railings on the byi.
over the Tigris and appointed guards to it, made the wealthy repair dilapid
weirs, redug canals that had silted up and built mills along them, repa
dams and transferred people to the land thus reclaimed, established 5 e
endowed bazaar in Fars and made arrangements for the cultivation of fry
there, and introduced the cultivation of indigo in Kerman. On top of that, y
are told, he loved learning and gave stipends to theologians, jurists, phil
gists, physicians, mathematicians, and engineers, as well as to preachers 4,
muezzins, and built a huge library in Shiraz. He also founded a hospita]
Baghdad, made provisions for the poor and the strangers who lived ;
mosques, and gave away much money in charity. His governors engaged in sj;
ilar deeds.™ Or so we are told. One certainly would not characterize t
minimal government, which was what rulers normally dispensed in t
medieval Islamic world or indeed in pre-modern times in general.!53 But
return he is said to have extorted money in every conceivable way, and th
may have been less to the result than advertised. People would complain,
vizier Ibn Sa‘dan (373-5/983—5) was told, of interference with their lives
property, disturbance of their tranquillity, and confiscation of their homes a
land; they would lament that money was counterfeit, taxes doubled, busing
slack, soldiers and police swaggering about, mosques in ruins, hospitals des
late, enemies rabid, and more besides, quite apart from all the things th
did not dare to say for fear of the whip.!** What people really wanted rulers
supply was more and better government at lower cost, without violence .
oppression. It sounds familiar.

CHAPTER

19

VISIONS OF FREEDOM

[n practice, government was more often than not both weak and oppressive:
weak in the sense that it could not get much done, oppressive in the sense that
rulers would freely sacrifice the lives and property of their subjects in order to
stay in power and keep some semblance of order. It was normal for members
of the elite, scholars included, to spend time in jail; most high-ranking gover-
ors and generals died violent deaths; and torture, assassination, poisoning,
fiscation, and extortion were matters of routine. Yet the desire for freedom
emained. Not that medieval Muslims used that term. They did speak of polit-
ical oppression as enslavement,' but they did not call the opposite freedom, for
the choice as they saw it was not between slavery and freedom, but rather
between slavery to other human beings and slavery to God. No humans had
the right to impose obligations on other humans, whether they were rulers,
masters, fathers or husbands, or for that matter prophets; only God could do
s0.2 To be governed in accordance with God’s rules was to be protected from
other people’s arbitrary desires (hawa). In other words, it was to live as an
autonomous person under the law, which is also how political freedom has tra-
ditionally been understood in the West. Living in accordance with God’s rules
was what most Muslims desired. In practice, however, this freedom only

152. Summarized from Mez, Renaissance, 25—7.

153. Goitein, ‘Minority Selfrule’, 102; Crone, Pre-industrial Societies, 49%., 57.

154. Tawhidi, Imtd, iii, 88, quoting his teacher (who was patronized by ‘Adud a
Dawla), in Kraemer, Philosophy, 252.

1. Above, 45f., 52; for post-Umayyad examples, see Ps.-Nashi’, §83 (of non-Muslim
regimes); ‘Amiri, I'lam, 175 (of the Persians); Marin-Guzman, “Umar ibn Hafstn’, 194 (of
al-Andalus).

2. Ghazali in Laoust, Politique de Gazili, 153f. (citing the Mustasf3).
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