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traditional issues of ethical, moral, and legal theory. My overall thesis is
~ unpopular now—the fox has ruled the roost in academic and literary phi-
losophy for many decades, particularly in the Anglo-American tradition.”
Hedgehogs seem naive or charlatans, perhaps even dangerous. I shall try to
identify the roots of that popular attitude, the assumptions that account for
these suspicions. In this introductory chapter I offer a road map of the argu-
ment to come that shows what I take those roots to be.

My advance summary could start in any chapter, fanning out from there,
tracing the implications of that chapter for the rest. But I think it best to start
at the end of the book, with political morality and justice, so that readers
particularly interested in politics will have an advance understanding of why
I think that the more abstract philosophical discussions of the book are re-
quired steps to what concerns them most. I hope that starting the summary
there will also encourage other readers whose greater interest lies in more
mainstream issues of philosophy—meta-ethics, metaphysics, and meaning—
to find practical importance in what they might believe to be abstruse philo-
sophical issues.

Justice

Egquality. No government is legitimate unless it subscribes to two reigning
principles. First, it must show equal concern for the fate of every person over
whom it claims dominion. Second, it must respect fully the responsibility
and right of each person to decide for himself how to make something valu-
able of his life. These guiding principles place boundaries around acceptable
theories of distributive justice—theories that stipulate the resources and op-
portunities a government should make available to people it governs. I put
the matter that way, in terms of what governments should do, because any
distribution is the consequence of official law and policy: there is no politi-
cally neutral distribution. Given any combination of personal qualities of
talent, personality, and luck, what a person will have by way of resource and
opportunity will depend on the laws in place where he is governed. So every
distribution must be justified by showing how what government has done
respects these two fundamental principles of equal concern for fate and full
respect for responsibility.

A laissez-faire political economy leaves unchanged the consequences of a
free market in which people buy and sell their product and labor as they wish
and can. That does not show equal concern for everyone. Anyone impover-
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ished through that system is entitled to ask: “There are other, more regula-
tory and redistributive, sets of laws that would put me in a better position.
How can government claim that this system shows equal concern for me?” It
is no answer that people must take responsibility for their own fate. People
are not responsible for much of what determines their place in such an econ-
omy. They are not responsible for their genetic endowment and innate talent.
They are not responsible for the good and bad luck they have throughout
their lives. There is nothing in the second principle, about personal responsi-
bility, that would entitle government to adopt such a posture.

Suppose government makes the extreme opposite choice, however: to
make wealth equal no matter what choices people made for themselves. Ev-
ery few years, as would be possible in a Monopoly game, government calls in
everyone’s wealth and redistributes it in equal shares. That would fail to re-
spect people’s responsibility to make something of their own lives, because
what people chose to do—their choices about work or recreation and about
saving or investment—would then have no personal consequences. People
are not responsible unless they make choices with an eye to the costs to others
of the choices that they make. If T spend my life at leisure, or work at a job
that does not produce as much as I could of what other people need or want,
then I should take responsibility for the cost this choice imposes: I should
have less in consequence.

The question of distributive justice therefore calls for a solution to simul-
tancous equations. We must try to find a solution that respects both the
reigning principles of equal concern and personal responsibility, and we must
try to do this in a way that compromises neither principle but rather finds
attractive conceptions of each that fully satisfy both. That is the goal of the
final part of this book. Here is a fanciful illustration of a solution. Imagine an
initial auction of all available resources in which everyone starts with the
same number of bidding chips. The auction lasts a very long time, and will be
repeated as long as anyone wishes. It must end in a situation in which nobody
envies anybody else’s bundle of resources; for that reason the distribution
of resources that results treats everyone with equal concern. Then imagine a
further auction in which these people design and choose comprehensive in-
surance policies, paying the premium the market establishes for the coverage
each chooses. That auction does not eliminate the consequences of good or
bad luck, but it makes people responsible for their own risk management.

We can use that fanciful model to defend real-life distributive structures.
We can design tax systems to model these imaginary markets: we can set tax
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rates, for instance, to mimic the premiums it seems reasonable to assume
people would pay in the hypothetical insurance market. The rates of tax de-
signed in that way would be fairly steeply progressive; more so than our tax
rates at present. We can design a health care system mimicking the coverage
it seems reasonable to assume people would seek: this would require universal
health care. But it would not justify spending, as Medicare now does, enor-
mous sums keeping people alive in the last few months of their lives, because
it would make no sense for people to give up funds useful for the rest of their
lives to pay the very high premiums required by that sort of coverage.

Liberty. Justice requires a theory of liberty as well as a theory of resource
equality, and we must be aware, in constructing that theory, of the danger
that liberty and equality will conflict. It was Isaiah Berlin’s claim that such
conflict is inevitable. I argue, in Chapter 17, for a theory of liberty that elimi-
nates that danger. I distinguish your freedom, which is simply your ability to
do anything you might want to do without government constraint, from
your liberty, which is that part of your freedom that government would do
wrong to constrain. I do not endorse any general right to freedom. I argue,
instead, for rights to liberty that rest on different bases. People have a right to
cthical independence that follows from the principle of personal responsi-
bility. ‘They have rights, including rights to free speech, that are required by
their more general right to govern themselves, which right also flows from
personal responsibility. They have rights, including rights to due process of
law and freedom of property, that follow from their right to equal concern.
This scheme for liberty rules out genuine conflict with the conception of
equality just described because the two conceptions are thoroughly integrated:
each depends on the same solution to the simultaneous equation problem.
You cannot determine what liberty requires without also deciding what dis-
tribution of property and opportunity shows equal concern for all. The pop-
ular view that taxation invades liberty is false on this account provided that
what government takes from you can be justified on moral grounds so that it
does not take from you what you are entitled to retain. A theory of liberty is
in that way embedded in a much more general political morality and draws
from the other parts of that theory. The alleged conflict between liberty and

equality disappears.

Democracy. But there is another supposed conflict among our political val-
ues. This is the conflict between equality and liberty, on the one hand, and
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the right to participate as an equal in one’s own governance, on the other.
Political theorists sometimes call the latter a right to positive liberty and sup-
pose that that right may conflict with negative liberty—the rights to freedom
from government I just described—and also with the right to a just distribu-
tion of resources. The conflict is realized, on this view, when a majority votes
for an unjust tax scheme or a denial of important liberties. T respond to that
claim of conflict by distinguishing various conceptions of democracy. I dis-
tinguish a majoritarian or statistical conception from what I call the partner-
ship conception. The latter holds that in a genuinely democratic community
each citizen participates as an equal partner, which means more than just
that he has an equal vote. It means that he has an equal voice and an equal
stake in the result. On that conception, which I defend, democracy itself re-
quires the protection of just those individual rights to justice and liberty that
democracy is sometimes said to threaten.

Law. Political philosophers insist on yet another conflict among political
values: the conflict between justice and law. Nothing guarantees that our
laws will be just; when they are unjust, officials and citizens may be required,
by the rule of law, to compromise what justice requires. In Chapter 19 I speak
to that conflict: T describe a conception of law that takes it to be not a rival
system of rules that might conflict with morality but as itself a branch of mo-
rality. It is necessary, to make that suggestion plausible, to emphasize what
might be called procedural justice, the morality of fair governance as well as
just outcome. It is also necessary to understand morality in general as having
a tree structure: law is a branch of political morality, which is itself a branch
of a more general personal morality, which is in turn a branch of a yet more
general theory of what it is to live well.

You will by now have formed a suspicion. Poseidon had a son, Procrustes,
who had a bed; he suited his guests to his bed by stretching or lopping them
until they fit. You might well think me Procrustes, stretching and lopping
conceptions of the great political virtues so that they neatly fit one another.
I ' would then be achieving unity on the cheap: a meaningless victory. But I
mean to submit each of the political conceptions I describe to the test of con-
viction. I will not rely on any assumption that a theory is sound just because
it fits with other theories we also find agreeable. T hope to develop integrated
conceptions that all seem right in themselves, at least after reflection. I do
make an independent and very powerful claim, however, I argue throughout
the book that in political morality integration is a necessary condition of
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truth. We do not secure finally persuasive conceptions of our several pi)lmca

’ i i ily: it is
values unless our conceptions do mesh. It is the fox who wins too easily

his apparent victory, now widely celebrated, that is hollow.

Interpretation

The first step toward that important conclusion, about integratio'n an;l tlrli::;
requires facing up to an immediate challenge. I sketched a SCI‘IC; c;l c alt e
about the true meaning of a variety of political conce'pts.. How Can. sl ow tha
one conception of equality or liberty or democrac'y'm right and riva CO;;ZI;
tions wrong? We must pause to consider what pol‘mcal c'onc.epts Ialfre an b
we might be said to agree or disagree about thel: apphcatlor‘l. you ab !
mean something entirely different by “democracy,” then our dl'SCUS?lorll a ’o
whether democracy requires that citizens have an equal stake is pmzt ess: v;e
are simply talking past one another. My claims about the best unbers;c:;:) -
ing of the political virtues would then count c‘)nly as statem?n;s a (()1u0thers
I propose to use certain words. I could not claim that I am right an
Wt(;:;gmust ask: When do people share a concept so that their agreements and
disagreements are genuine? We share some concept.s b.ecause we ag;ee, ?;(C.ept
in cases we all regard as borderline, about what criteria to use in i entt:l y1f1~1gr
examples. We mainly agree about how many bO(.)kS there are o'n a ?V eCiO r(:’t
example, because we use the same tests in ansvvérmg th'at ques.tlon. . 1 dont
always agree because our criteria are sometimes slightly chffercr)lt. IVVC ;mg e
agree because you count a large pamphlet as a book ar>1d I don t.. n that sp :
borderline case our disagreement is illusory: we don’t really .dlsagrec. ]us;l.ce
and the other political concepts are different, hﬁ)V\fever. We thl.nk that o;xlr 1s};
agreements about whether progressive taxation is just .are genuine ;vex:i t Ei
we disagree, in some cases very sharply, about the right criteria for deciding
institution is just. .
th;/}elelrnﬁ:t therefore recjognize that we share some o.f our concep.ts, mclu'd-
ing the political concepts, in a different way: th(?y funcu.on for zs as zmjerpr::z::
concepts, We share them because we share social practices an eXf)eneIl;c
which these concepts figure. We take the concepts to describe values, :11; we
disagree, sometimes to a marked degree, about WhaF these vah;les are a:n ! c;vvz
they should be expressed. We disagree because we interpret t e practic s
share rather differently: we hold somewhat different theories about whic
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values best justify what we accept as central or paradigm features of that
practice. That structure makes our conceptual disagreements about liberty,
equality, and the rest genuine. It also makes them va/ye disagreements rather
than disagreements of fact or disagreements about dictionary or standard
meanings. That means that a defense of some particular conception of a po-
litical value like equality or liberty must draw on values beyond itself: it
would be flaccidly circular to appeal to liberty to defend a conception of lib-
erty. So political concepts must be integrated with one another. We cannot
defend a conception of any of them without showing how our conception fits
with and into appealing conceptions of the others. That fact provides an im-
portant part of the case for the unity of value,
I describe interpretive concepts much more fully in Chapter 8. Chapter 7
takes up a more basic set of questions about interpretation. We interpret in
many genres beyond politics: in conversation, law, poetry, religion, history,
sociology, and psychodynamics. Can we provide a general theory of interpre-
tation that holds for all these genres? We will better understand the standards
that should govern our interpretation of the distinctly political concepts if we
can. I describe a popular general theory of interpretation: that it always aims
to retrieve the intention or other psychological state of some author or creator.
"That theory is apt in some circumstances in some genres and inapt in others;
we need a more general theory of interpretation that explains when and why
the intention-retrieval goal is plausible. I suggest a value-based general theory.
Interpreters have critical responsibilities, and the best interpretation of a law or
a poem or an epoch is the interpretation that best realizes those responsibili-
ties on that occasion. The best interpretation of Yeats’s poem “Sailing to Byz-
antium” is the interpretation that deploys or assumes the best account of the
value of interpreting poetry, and reads the poem so as to show its value in that
light. But because interpreters disagree about their responsibilities, because
they disagree about the value of interpreting poetry, they disagree about how
to read that poem or any other object of interpretation.

Truth and Value

T argue, then, that political morality depends on interpretation and that in-
terpretation depends on value. It has become obvious by now, I suppose, that
I believe that there are objective truths about value. T believe that some insti-
tutions really are unjust and some acts really are wrong no matter how many
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conception of how that challenge is best met through Political structures and
practices. Because we aim to interpret our two pr1nc1pl.es as mutual}y sup-
porting, not conflicting, we must try to develop conceptions of equality, lib-
erty, and democracy that support one another as erll. . o
This strategy for studying political rights is strikingly dlfferex‘n from \fvhat is
often called the historical approach. Many philosophers—Isaiah Berlin and
Bernard Williams were prominent recent examples—have argu‘ed that W.e
cannot appreciate the character or force of a political concept like hb.efty until
we have gained a sense through history of what it meant to our }.)olAmc.al pre-
decessors.” In one sense the project I recommend is historical: it is right to

treat liberty, equality, and democracy as interpretive concepts only if those
concepts function as interpretive, and the question whether they do has a his- |
torical dimension. In that way interpretation engages history, but history does

not fix interpretation. -
I do not mean that a concept is interpretive only if those who use it under-

stand that it is interpretive. As I said eatlier, very few people have the concept
of a concept, let alone the concept of an interpretive conce;')t. I mean that we
must be able to make best sense of the concept’s use over hlstory‘—best.sense
of the ways in which people take themselves to be agteeing and disagreeing—

by supposing that it is interpretive. If the great political concepts are indeed

interpretive, however, then history is no privileged guide to their best inter-
pretation. The fact that throughout modern history many people have. su'p-
posed that taxes infringe liberty or that democracy means absolute majority
rule does not mean that an interpretation that denies this is false. They may
have been—1I think they were—mistaken. Perhaps those philosophers. who
believe that a study of these concepts must be densely historical have simply
assumed that the concepts are criterial. If so, it is their approach, not the one

1 recommend, that is unhistoricalj

Equality

Philosophy and Shame

Poverty makes an odd subject for reflective philosophy; it seems fit only for
outrage and struggle. In most of the rich countries the distance between the
comfortable and the poor is unconscionably great; in some, including the
United States, the distance increases relentlessly. In these circumstances aca-
demic political philosophy must seem artificial and self-indulgent. Theories
of distributive justice almost inevitably urge radical reform in the advanced
capitalist communities in which they are most avidly studied. But the practical
possibility of anything like the reform they recommend is remote. Left-of.
center politicians struggle, with at most moderate success, to achieve incre-
mental gains for those at the bottom, and the best politics is politics that does
not ask more than the comfortable majority is willing to give. The gap be-
tween theory and politics is particularly great and depressing in racially or
ethnically diverse communities; majorities continue to be reluctant to help
poor people who are markedly different from them.! It is nevertheless impor-

tant to continue to trouble the comfortable with argument, especially when,

as I believe is now the case, their selfishness impairs the legitimacy of the

politics that makes them comfortable. At a minimum they must not be al-

lowed to think that they have justification as well as selfishness on their side.
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Theories of distributive justice are highly artificial in a further and different

i i : fictitious ancient contracts
way. They rely heavily on the furniture of fantasy S

iati ‘ i i licies that will never be written or
negotiations among amnesiacs, insurance po

sold. John Rawls imagines people negotiating terms of an original politiq.al
constitution behind an opaque curtain that hides from each .What he really is,
thinks, and wants. [ imagine desert-island auctions that might take months
to complete. This second kind of artificiality is inevitable, however.;f we :;re to
reject politics as the final arbiter of justice, we must s%lpply somet 1r11g else to
define what justice requires, some other way of showing what equa concer.n;
and respect really do demand. Given our complex and deeply unfair economic

structure, with its own dense history, it is difficult to do this without heroically

counterfactual exercises. -
It would be worse than pointless, however, for political philosophers to

describe angelic societies that actual human beings c-ould not eve;1 aé)proach.
Or to suppose that our own communities could be improved only by an ac-
tual completely fresh start: by a voluntary return to a state of nature }(ir an
isolated island with convenient veils or bidding chips at hand. A useful t eolrly
of distributive justice must show which of the minimal steps'we.can actually
take now are steps in the right direction.” If phi'losophers build 1v.or}‘; ;?W;rs’
they must set some Rapunzel at the top so that we can, slowiy, clim dlg e;
The economist Amartya Sen has criticized what he ca.ﬂs the' transcen enta‘-
ist” theories of justice offered by Rawls and others, II‘lCh.ldlng me, f.or the;r
exclusive concern with “one-shot” achievements of perfectlc‘)r‘l and their co;r;—
sponding neglect of comparative judgments of actual political systems. His
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criticism is unfounded, but it would be damning if accurate.

False Conceptions

Laissez-faire

. . r
Coercive government is legitimate only when it attempts to show equal co ;

cern for the fates of all those it governs and full respect for their personal re-

sponsibility for their own lives. (Edwin Baker had reservations about this

t
claim even at that abstract level.4) Because we know that moral truth canx;lo
i i at
be bare truth, we must seek an interpretation of those two demands t :
. . , .

produces not conflict but mutual reinforcement. One interpretation of t

first requirement is popular among political conservatives and would indeed
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avoid conflict. This denies that the distribution of material resources is a
proper function of government at all. On this view, government treats people
with equal concern simply by allowing them all the freedom they need to
work, buy and sell, save or spend, as they themselves can and think best.
Their wealth would then be very unequal, because some people are much
more talented in production and management than others, wiser in invest-
ment and more frugal in spending, and some inevitably have better luck than
others. But that is not the doing of government and therefore cannot be taken
to signal any lack of equal concern for those who fail, any more than the fact
that most runners lose a race signals a lack of concern for the losers by the race
organizers.

This popular argument is silly because it assumes that government can be
neutral about the results of the economic race. In fact, everything the govern-
ment of a large political community does—or does not do—affects the re-
sources that each of its citizens has and the success he achieves. Of course, his
resources and success are also a function of many other variables, including
his physical and mental abilities, his past choices, his luck, the attitudes of
others toward him, and his power or desire to produce what others want. We
might call these his personal economic variables. But the impact of these
personal variables on his actual resources and opportunities must in every
case also depend on the political variables: on the laws and policies of the
communities in which he lives or works.

A community’s laws and policies constitute its political settlement. Tax
laws are of course central to a political settlement, but every other part of the
law belongs to that settlement as well: fiscal and monetary policy, labor law,
environmental law and policy, urban planning, foreign policy, health care
policy, transportation policy, drug and food regulation, and everything else.
Changing any of these policies or laws changes the distribution of personal
wealth and opportunity in the community, given the same choices, luck, ca-
pacities, and other personal variables of each person. So we cannot avoid the
challenge of equal concern by arguing that the resources an individual has
depend on his choices, not government’s choices. They depend on both. The

political settlement, which is under the community’s control, fixes the op-
portunities and consequences of choice for each individual for each of the
sets of choices about education, training, employment, investment, produc-
tion, and leisure he might make, and for each of the events of good or bad
luck he might encounter. It is a clumsy evasion to say that a laissez-faire
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policy, which simply means one set of laws rather than another, is not the act
o gTOJ: ‘f‘(‘)‘;::; analogy reveals the weakness of the claim that government
can be neutral about distribution. Properly designed races art} l1:0lt neutr.aL
they are rigged so that people with particular skills are more li ehy to win.
That kind of rigging is not bias; it treats people as equals.because L cy are as—f
sumed to share that sense of the purpose of th(?, enterPrlse. B;llt t 'e p'oxlnt of
living together in legitimate political commun%ues sub}cctf tc;{ Fﬂe pr;x;lciltlzezs Zr
dignity is not to identify and reward any particular set o sb i ;, q : \
Juck, so laws that will predictably have that result may well be biased.

Utility

That observation might suggest a different strategy for defending laissizzrfa;e
government, however. On this view, the point of gover.nment is to i linttlhy
and reward productive skill, not as an end in itself but 11.1 order tc:f maale1 : re1
community more prosperous overall. We can put that claim more1 Ermalu);n
the vocabulary of utilitarianism: we treat each person as .an e}?ua by voﬁdegs
his pleasure (or happiness or welfare or success) equally in c Zosmg p =
that will increase the aggregate of pleasure (or one of those ot ;r com.mo :
ties) in the community as a whole. Utilitarianism has been an .rer'nrz:tlis ;16—
influential position in political theory. But it offers an unpersuasuffe 1au tieir
tation of equal concern. Parents would not show equal Cf)ncernl orh -
children if they spent their entire available budget educating on gr t osee:: 2
were likely to earn heavily in the market. That would not treat t ef succ .
each child’s life as equally important. Concern for a large group of perso

i aggrega-
not the same thing as concern for its members one by one. Yes, an aggreg:

i ion of util-
tion strategy values happiness or welfare or some other interpretation .
i i it
ity, no matter in which person it resides. But that is concern for a commodity;
3

not for a person.

Welfare

These two responses to the challenge of equal concern—that the dlstrlf,)utl:));
of resources is not the business of government, and that gove'rnn.lents- gh
should be to maximize some aggregate good—have at least t%lg‘sl.vlrt;e. tth :X
recommend policies that respect people’s indwldu:.il responsi 1‘17 or e
own lives. But neither offers a reasonable conception of what it is to
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people with equal concern. Now we should notice a group of theories that fail
in the opposite way. These aim to make people equal in welfare or well-being
or capability according to some conception of what counts as well-being or
what opportunities or capabilities are important.

"They aim, for example, at making people equally happy or giving priority
to the least happy, all as tested by some happiness Geiger counter. Or they
aim to make people équally successful in their own lights. Or equal in their
opportunities for achieving happiness or well-being’ Or equal in their over-
all capabilities.® But people disagree about what happiness is, and they value
happiness differently; some are ready, even anxious, to sacrifice happiness for
other goals. They also disagree in their views about what makes their lives
successful: some have much more ambitious—and expensive—plans than
others. So they also differ, for both these reasons, in their view about what
they need by way of opportunities to be happy or what capabilities are more
important than others. If a community set out to make people equal in any
of these welfare commodities, then it would necessarily be imposing on ev-
eryone its collective judgment of what lives are good and how to live well. It
would annihilate personal responsibility even more fundamentally in an-
other way, moreover: it would aim to insure that people were equal in the
designated welfare commodity, no matter what choices they had made or
risks they had run. Personal responsibility would count for almost nothing,

We must try to avoid both these errors: we need a theory of distributive
justice that satisfies both our two principles. The welfare-based theories of
the last paragraph show that we can do that only if we choose, as our basic
metric, not people’s happiness or opportunities or capabilities for achieving
happiness but some test for equality that is as shorn of assumptions about
welfare or well-being as possible. We must concentrate on resources, not
welfare, and we must distinguish between personal and impersonal resources.

Someone’s personal resources are his physical and mental capacities; his

impersonal resources consist in his wealth, measured as abstractly as possible.

Only impersonal resources can be measured without welfare assumptions, and

only these can be distributed through economic transactions and redistrib-

uted through taxation or other government programs. We must aim, as a first
approximation, to make members of our political community equal in those
material resources. That goal might seem perverse, because it aims to make
people equal in what they value only as a means.” Reasonable people want re-
sources not for their own sake but to make their lives better or better lived.
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But that is the point. A community that respects personal ethical res;;onsd;lhty
ibuti i i itical set-
must concentrate on a fair distribution of means when it fixes its pc;
i its citi one.
tlement. It must leave the choice of ends to its citizens one by

Equality of Resources

The Envy Test

istributi S 0 ,
What political settlement, seeking what distribution of resources, fits our ;

9 .
two principles taken together? I have proposed a fantasy answer. Imaiﬁine
eople shipwrecked on an empty island with diverse natural resources. They
I:)re I:ach given an equal number of clamshells as bidding tokens, and they
a

C on ) .
i i resources,
i i ivi O nershl Of the 1Sland S
Ompete {h an auctt fol‘ 1nle1dual W P €
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reflect a collective decision about what ambitions, and hence which resources,
are best suited to a good life. A free market is not equality’s enemy, as is often
supposed, but indispensable to genuine equality. An egalitarian economy is a
basically capitalist economy.

That bald claim must, however, quickly be qualified in two crucial ways.
First, it is essential to the justice of the island auction that the price someone
pays for what he acquires reflects the true opportunity cost to others of his
acquiring it, but actual markets in capitalist economies are often corrupted
in ways that defeat that condition. Regulation is therefore often needed to
perfect the freedom or efficiency of a market: to protect it against distortions
of monopoly or externality. These distortions include (as we have recently
come to learn) exaggerated risk in search of exaggerated profit when the risk
falls largely on those who took no part in the decision and would have little
share in any gain. Climate impact is another important example of distortion:
because the market cannot easily be structured to reflect the opportunity costs
of energy consumption now to future generations, extra-market regulation
seems necessary. These adjustments to a free market do not contradict the
spirit of this understanding of equal concern; on the contrary, they enforce
that understanding by better matching people’s resources to the true opportu-
nity cost of what they do or consume.

"The second qualification is very different and must occupy us at some
length. The fantasy auction scheme shows equal concern, I said, because the
result satisfies the envy test I described. What cach islander has is fixed by his
own choices, given the choices others make from an equal base. When the
auction is finally over, however, and the islanders begin their economic lives,
the envy test soon fails, They plant, manufacture, and consume using the
resources they acquired in the auction, and they enter into transactions with
one another, each trading to improve his situation. Some of the differences
this activity generates reflect their choices—to consume rather than save, to
rest rather than work, or to produce poetry that others do not much want
rather than corn, which is popular. The envy test is still met in spite of these
differences if we apply that test over time: people’s resources continue to
be sensitive to their choices. But other differences do corrupt the envy test.
Some islanders do not have much talent to produce what the markets value,
or they fall sick, or they' make responsible investments that nevertheless fajl.
They then have fewer resources with which to build a life, not as a conse-
quence of, but in spite of, the choices they have made. Now the envy test fails
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because their resources do not depend, after all, only on their choices. The

market is no longer egalitarian.

Ex Ante or Ex Post?

How should we respond? Runners in a fair race are equally placed, all at the
starting line, before the race begins. They are ex ante equal. But they are not
equally placed after the race has been run: ex post one has beaten the others.

Which is the right temporal focus for justice? Does equal respect require try- -

ing to satisfy the envy test, so farl as we can, ex ante, before th?t impaczc;;;'
transactions and luck? Or ex post, after those events have run their ?OLfrse.
government committed to ex post equality undertakes, so far as thls.ls lpos—1
sible, to bring citizens who lack market skills to the same eclonomlcffevii
as those with more skills and to restore those who have fallen‘ ill or suffere
handicaps to the position they would otherwise have occupxed.. A govlerxi-
ment that aims at ex ante equality, on the other hand, respor%d's dlf.ferent Y- t
aims that its citizens face these contingencies in an equ:fl position; in Partllcu-
lar, that they have an opportunity to buy appropriate insurance against low
productive talent or bad luck on equal terms. . )
At first blush ex post compensation might seem the more appropr;atehgo :
People who are unemployed or who are badly injured or crippled an who iz:
ceive only what an insurance policy might pay by way of compensz.mc;;l :
main in a much worse position than others. Insurance payments.typlc; y. (;
not compensate fully, and for some instances ?f bad luck—~t;rr‘1ble p .ysm:ix‘
disability—they fall sickeningly short of restorlng pe(.)ple to their pn(nh pc;l ;
tion. So long as the community can improve the situation of somc‘one}vlv <? ;
been a victim of bad luck, then equal concern might seem to ‘re.qulre t' at 1t. o
that. In fact, however, the ex post approach, even so far as it is E?O;Slble’ isa
very poor understanding of equal concern. The e.x ante. approach is better. )
Investment luck, very broadly understood, is an 1mporta~.nt reason w }}:
people’s income and wealth differ. You and I s.tudy ﬁnan'clal c;;larts twcxf{ S
equal care and make equally intelligent though different chc?lcies. ;)u; sto
thrive and mine wither; you are rich and I am poor and this is on 'y ecause
your luck has been better than mine. But if our political community u‘n.(iftr—
took to erase this consequence of luck, it would undermin.e the re.spons1b1 ity
each of us exercised; if it made our investment choices p01.n.tless in that way,
we would cease to invest. Many of the most important decisions we make are
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also investment decisions whose consequences turn on luck: any educational
or training decision might be undermined by unforeseeable technological
shifts that make our particular training useless, for instance. If the commu-
nity aimed to insure that our fate in no way depended on how any ‘such in-
vestment gambles fare—if it guaranteed that we are equal in wealth, whether
or not our choice of career turned out to be suited to our tastes or talents or
market conditions—it would end by crippling our own responsibility for our
choices. So any plausible version of an ex post approach would have to draw
a distinction between investment and other forms of luck and rule out the
former as a ground for redistribution.

That distinction would be difficult to draw. But ex post compensation
would be not a reasonable goal, even if restricted to noninvestment luck. Any
community that undertook to spend all it could to improve the position of its
blind or crippled members, for example, until further expenditure would not
even marginally benefit them, would have nothing left to spend on anything
else, and the lives of all other citizens would be miserable in consequence.!!
That policy would reflect no one’s actual priorities, including the antecedent
priorities of the victims of terrible accidents. If the choice had been up to
them before they were injured, they would not have spent everything they
had to buy the best possible accident insurance policy, because they would
not have thought, given the odds, that it made sense to compromise their
lives in every other respect to secure the most expensive possible insurance.
The ex post compensation approach to bad luck is irrational.

It remains wrong even if we apply it to erase the consequences, not of bad
luck as ordinarily understood, but only of the bad genetic luck of not having
talents prized in the contemporary market. If the community restores people
to a condition of equal wealth, no matter what choices they make about work
and consumption, then, as I said, it destroys rather than respects this dimen-
sion of responsibility. But there is no way fully to erase the consequences of
differences in talent without adopting that foolish remedy. It is impossible in
principle, not simply practically impossible, to distinguish the consequences

of choice and capacity across the range of economic decision, because prefer-
ence and capacity interact in both directions, Our preferences both shape the
talents we are disposed to develop and are shaped by the talents we believe we
have. So we cannot separate choice from genetic luck in what might seem the

most direct way: by making sure, ex post, that people’s wealth reflects only
the former and no tinge of the latter,
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Equal concern does indeed require that a corr%munity compenszfte in ;:om.e
way for bad luck. But we need an understanding of c?rr'lpi)én‘satlc(l)n that is
compatible with the right respect for individual responsllblhty, ‘an we must
therefore seek an ex ante approach. This aims, as I said, to 'suuate‘ people
equally as they face both economic decisions :jmd the contlngenaej that
hedge those decisions. An economic market for 1nvestrr%ent, wage, an1 ,cc()in-
sumption is a crucial step toward that equality, because it allows péop e’s e;:
cisions to carry costs or gain rewards that are measured by the impact o
those decisions on other people. But we need a further step: we need to plz.u:e
people in the position they would have occupied if they had been, at a point
before the decisions and events that shaped their lives began, equally able to
protect themselves against these different dimensions of ba‘d luck through ap-
propriate insurance: That step unfortunately requires the'kmd of fantasy spei:-
ulation that I referred to earlier. For of course it is impossible that p'eoplf: could
ever be equally able to insure in any real insurance market;} c.ertamly impos-
sible before theit genetic luck begins, because before thgt point they do not

even exist.

Hypothetical Insurance

We must return to our island. Now we notice that insurance is‘among th.e
resources auctioned. Some islanders undertake to insure others, {n competi-
tion with other insurers, at market clamshell rates. When the alllctlc.m .ends, ex
ante equality has been preserved and future trax.lsactlons malntaunf 11t1 I‘I‘OW
does this expanded story help us? It teaches us the importance of the following

hypothetical question. What level of insurance against low income and bad

" ..
luck would people in our own actual community buy if the community’s ac

tual wealth was equally divided among them, if no information was avail-

able that would lead anyone or any insurer to judge that he was m(.)re or les? at
risk than others, and if everyone otherwise had statc—of-the-ar? m%rmaﬁon
about the incidence of different kinds of bad luck and the av‘aﬂablhty, cost;
and value of medical or other remedies for the consequences of th'at bad luf:k.
We can sensibly speculate about answers to that question from 1nform€.moz
readily available about what kinds of insurance insurers actually do offer ar::
people actually do buy. Of course, there must be a large range of uncertainty

i i icular coverage level that we
in any answer we give. We cannot specify any particu g ;

can be confident any specific number of people would buy under the fanciful
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cournterfactual conditions we imagine. But that need not be our aim. We can
try to identify a top coverage level at which we can sensibly assume that most
people in our community would have chosen to insure, given what we know
about their needs and preferences, and given the premium structure that that
coverage would require. We cannot answer even that question with any
pretense to exactitude. But we can dismiss some answers as plainly too low.
We can identify a coverage level such that it would be foolish for most people,
given their preferences as we can ascertain them, not to buy coverage at
that level.

We can then insist that our officials use at least that coverage level as a guide
to redistributive programs of different kinds. We might aim to collect from the
community, through taxes, an amount equal to the aggregate premium that
would have been paid for universal coverage at that level and then distribute, to
those who need it, services, goods, or funds that match what that coverage
would have provided them in virtue of their bad luck. We would fund unem-
ployment and low wage insurance, medical care insurance, and social security
for people in retirement in that way. It is important to notice that by hypothesis
any community can afford the programs tha this insurance scheme describes:
those programs would not be irrational in the way those mandated by a goal of
€x post compensation would be. On the contrary, because the programs the
scheme identifies reflect reasonable assumptions about the overall preferences

of the community over risk and insurance, a government that did not provide
them would fail in its economic responsibilities.

Paternalism?

Our overall ambition, remember, is to provide a scheme of distributive justice
that satisfies both principles of dignity. It might now be objected that the hypo-
thetical insurance scheme I just summarized offends the second principle be-
cause it is, in effect, mandatory. (Arthur Ripstein offers this objection and an-
other concern.!?) The scheme assumes that most citizens would have purchased
insurance at least at the coverage levels and for the premiums it stipulates, But
perhaps some would not, and taxing those citizens under the scheme (or in-
deed, awarding them benefits under it) is therefore, according to this objection,
a paternalistic imposition of a supposedly reasonable choice upon them.

The. point calls for further explanation, but the objection is not yet well
framed. Paternalism means imposing a decision on someone supposedly for
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his own good but contrary to his own sense of what that is. The hypot'h‘etica}
insurance scheme makes assumptions, on the contrary, about what citizens
preferences would have been in circumstances very different from those an.yon‘e
has actually encountered. It is no more paternalistic to assume, fo‘r any indi-
vidual, that he would have chosen to buy the insurance at what we judge to be
a level at which most people would have insured than it would be to s.uppose
that he would not have bought that insurance and to treat him accordmgl'y.
So the scheme is not paternalistic. But it is probabilistic. No one can sensibly
think or argue that he would not have made the decision we assum;:1 Tn(();t
people would have made. The counterfactuals are too deep.fo‘r any such indi-
vidualized judgment: the scheme’s claims can only be statistical. ‘But e car;
rightly say that he might not have made it. That fact Pr.esents an .1ssue not o
paternalism but of fairness. We can treat individual cmzer.ls on elt}.mr of two
assumptions, and it seems fair to treat them, lacking any lnformanor; to the
contrary, as if each would have done what we judge most would have one.’,
This is our justification. We aim to charge people the truf.: opportun'lty
costs of their choices. Though we must rely on actual markets' in prod}lctlon
and wage, we must supplement and correct those markets in a var(lietyhof
ways. In particular we must try to eliminate the effects of b.ad luck and ot ;e;
misfortunes by judging what a more comprehensive and fairer mar.ket: wou
have revealed as the opportunity costs of provision against ‘those rmsforfunes‘
We must make probabilistic counterfactual assumptions in tha.t exercise, to
be sure. But that seems fairer than the alternatives, which are. €ltl’.1€r to leave
the misfortunes uncorrected or to choose some level of redistributive transfer
payments through politics guided only by raw rea.ctions O‘f fairness l:hat ha;e
no ground in theory and are likely to be stirilgy in .practlce. We (;: oose t (;
hypothetical insurance device, even though it requlr‘es rough ju gme‘nts of
probability, as more faithful to the overall opportunity costs concep.tlon o
fairness. That is the best we can do to show equal concern and.the right re-
spect for individual responsibility. Our overall interpretive project e.ndor;es
a redistributive scheme modeled on hypothetical insurance a.ssumptxons or
that reason. (Amartya Sen offers a number of further objections to the hy-

. . 13
pothetical insurance scheme.”)

Laissez-faire Again

That completes my summary sketch of a design for a political settlement that

responsibility for citizens.
merges equal concern by government and personal resp Y

o e
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(I have elsewhere described in much more detail the tax structure that this
exercise would generate and the social programs it would justify.'4) But we
must take care not to confuse our ex ante approach, which features ex ante
compensation, with a different ex ante approach—misleadingly called equal-
ity of opportunity—thar is popular among political conservatives. This holds
that we show equal concern by letting the chips fall where they may: it allows
no redistribution of market rewards and insists those who have bad luck must
bear it themselves. This is just a form of the laissez-faire doctrine I mentioned
at the outset of this discussion. Proponents say that laissez-faire rewards indi-
vidual responsibility. But people with little market talent or bad luck can reply
that it does not show equal concern, because a different economic arrange-
ment is available that also satisfies the requirements of individual responsibil-
ity and that shows more appropriate concern for them.

Equality of resources, understood as I have described it, may reward quali-
ties of productive intelligence, industry, dedication, shrewdness, or contri-
bution to the wealth of others. But that is not its aim. It does not even suppose
that these are virtues; it certainly does not suppose that a life earning more
money is a better or more successful life. It presumes only that we treat
people with equal concern when we allow each to design his own life, aware
that his choices will have, among other consequences, an impact on his own
wealth. However, it is crucial to this understanding that the character and
degree of that impact reflect the effect his choices have on the fortunes of

others: the cost to others, in lost opportunities for themselves, of the various
decisions he has made.
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than do the theories he means to depart from. His comments on particular political
issues are either uncontroversial—he condemns slavery—or noncommittal. He ap-
peals to a variety of standards for comparative judgment of existing structures, but at
far too abstract a level to be useful in comparative judgment. He endorses the spirit
of Adam Smith’s “impartial observer” test, which recommends the decisions that an
ideal and impartial judge would reach. But that test, unless construed in a utilitarian
way, lacks bite: it does not tell us what theory a beneficent spectator would deploy to
decide issues now controversial. Sen says that policy should focus (though not exclu-
sively) on promoting equality in what he calls “capabilities” (see the discussion of
“capabilities” in note 6 below). But he concedes the wide variations in people’s rank-
ings of the importance of these capabilities and does not recommend any way of
choosing among these rankings in the face of serious disagreement. He believes that
free democratic discussion among ideally public-spirited citizens would be helpful to
comparative judgment. He does not say how this thought is helpful in real commu-
nities that include a great many followers of, say, Sarah Palin. It is not helpful, in the
world of real politics, only to call for due consideration of a large variety of factors
that everyone concedes relevant without also offering some overall scheme to suggest
how these different factors should be weighted in a practical decision about a contro-
versial issue.
4. Baker’s ambitious and impressive article was completed just before his tragic
death (C. Edwin Baker, “In Hedgchog Solidarity,” in Symposium: Justice for Hedge-
hogs: A Conference on Ronald Dworkin’s Forthcoming Book [special issuel, Boston
University Law Review 90, no. 2 [April 2010] [hereafter BU]: 759). He believed, con-
trary to my own opinion, that citizens need have no more concern for their fellow
citizens when they act together in politics than they need have when they act as indi-
viduals. Politics, he thought, should be understood as a competitive activity in which
each citizen works to advance his own values and goals by winning a collective po-
litical decision to create an ethical environment he approves. There are losers as well
as winners in this competition. Political majorities must be tolerant of minorities:
they must not coerce them to embrace the majority’s values or otherwise violate their
liberty or other rights. But majorities need not otherwise refrain from using politics
to shape the community to their own convictions about good lives. They need not
try to be neutral out of concern for those who disagree with them.

Baker also disagreed with me, in a parallel way, about democracy. He agreed on the
need for what I call, in Chapter 18, a partnership conception of that ideal. But he
thought that I favor an “epistemic” interpretation of partnership in which the com-
munity’s role is limited to identifying and enforcing a correct theory of distributive and
political justice, while he favored a “choice” interpretation in which majorities choose

the values that define the community as a whole. “This alternative sees people in the

partnership as trying to convince each other about, and as acting as a partnership to

pursue, ethical ideals. It treats equality of respect, not equality of concern, as the

\
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sovereign virtue.” He thought that conceiving of citizens as “reason-giving” partners in
“communicative action” as well as in competition with one another allows us to pro-
vide a more secure basis for principles of justice than a view like mine is able to provide.
He adopted Jiirgen Habermas’s view that people in conversatio.n clor‘m‘mt themselves to
certain principles, and that it is these commitments that identify Justfce for .them.
It will be helpful in considering his views to distinguish two questions. First, .do the
members of a coercive political community have an obligation, when they design an
economic structure, to treat the fate of each citizen as equally important? Second, ar‘e
they obliged not to adopt laws that can be justified only by assuming the truch of thl-
cal ideas controversial within the community? This chapter answers the first question:
yes. Though Baker denied the need for equal concern, I am noi sur:: he actually meant
to disagree. I think he rather associated equal concern with a “yes” answer to the sec-
ond question. There is nothing in his picture of a choice democrac?f that would suggest
that a majority should not have equal concern for the fate, as distinct from thc? v:.ﬂue‘s,
of all fellow citizens. Turn to the second question. Baker believed that the majority in
a choice democracy should have the power to select texts for public education that re-
flect their values and to establish a particular religion as official. I believe he underesti-
mated the coercive power of that kind of control. (See my I Demom.zcy Possible Here?
Principles for a New Political Debate (Princeton: Princeton Universn.y. Priss, 2006),
Baker’s version of tolerance would not in fact encourage the “reason-giving” he hope.d
for among citizens. On the contrary: a majority confident of its power to choose public
school textbooks would have little reason to try to explain itself to those left out. Fora
frightening contemporary example, see Russell Shorto, “How C.hrlstlan Wer'e d“le
Founders?” New York Times, February 11, 2010. The conception of liberty I describe 1'n
Chapter 17, which allows the ethical environment to be set organiclaﬂy, sc? far as p?ssl—
ble, through individual choices one by one rather than by collective action, provides
much more incentive for conversation aimed at persuasion. ' .

5. Richard Arneson, “Equality and Equal Opportunity for Welfare,” P/azlfzs@.bz-
cal Studies 56 (1989): 77-93; and G. A. Cohen, “On the Currency of Egalitarian
Justice,” Ethics 99 (1989): 906—44. ' .

6. See my Sovereign Virtue, 301-303. In his Inequality Reexamined (Carr'lbildge,
Mass.: Harvard University Press, 1992), Amartya Sen describes the “Cap‘flbi.litxes that
should figure in such a calculation to include capacities to bring about )l’)emg happy,
having self-respect, taking part in the life of the community, and so.on. These se.em
to be welfarist notions, though I offered in those pages an alternative charactcrlz'a-
tion. In The Idea of Justice Sen adds that “happiness does not generate .ok?ligations 1‘n
the way that capability must do” (271), but it is not plain whether this judgment is
meant to change his eatlier opinion.

7. Sen, The Idea of Justice, 265. '

8. See “Ronald Dworkin Replies,” in Justine Burley, ed., Dworkin and His Crit-
ics (Malden, Mass.: Blackwell, 2004), 340ff.
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9. I describe the story summarized here in much greater detail, and consider its
implications for tax and other political policy, in Sovereign Virtue, chapter 2.

10. Freeman suggests, in the course of a very instructive essay, that an ambition
to charge people the true opportunity costs of their choices in work and consump-
tion cannot help us to fix a theory of justice in distribution because what we take
true opportunity costs to be depends on which such theory we have already assumed
(Samuel Freeman, “Equality of Resources, Market Luck, and the Justification of
Adjusted Market Distributions,” BU: 921). If we decide that a utilitarian scheme is
most fair, for instance, then we will think that the true opportunity costs of a per-
son’s choices are those fixed by the price system that best promotes utility. If we
think some other theory of justice superior, we will take true opportunity costs to be
those set by prices in an economic system that enforces that other theory. So even if
we assume that asking someone to pay the true opportunity costs of his choices re-
spects his responsibility for his own life, we cannot draw any conclusion from that
assumption about which theory of justice is best.

However, the conception of equality of resources described in the text uses the
idea of opportunity costs at a more basic level. Any defensible interpretation of equal
concern supposes that no one in a political community is initially entitled to more
resource than anyone else; it asks whether any reason consistent with that assump-
tion justifies an economic system in which some prosper more than others. Utilitar-
ians, Rawlsians, and other theorists offer such reasons: that treating people with
equal concern requires maximizing their average welfare, or protecting the situation
of the worst-off group, or something of the sort. They then offer models of economic
systems that these different assumptions would justify, and, as Freeman says, any
such model carries with it its own distinct calculation of the true opportunity costs
of one person’s choices to others’. Equality of resources, on the other hand, offers the

idea of a fair distribution of opportunity costs, not as derivative from other reasons
for allowing deviation from flat equality but as itself a reason for deviating and limit-
ing the scope of such deviation. It defines true opportunity costs recursively as those
measured by prices in a market in which all have equal resources and in which insur-
ance against risks of different sorts is marketed on equal terms. The yield of that
market then structures, through taxation and redistribution, future markets in
which prices set true opportunity costs. So the ambition to make people responsible
for their choices is at work in that conception of distributive justice right from the
start. :

11. See the discussion in Sovereign Virtue, chapters 8 and 9.

12. I recommend Ripstein’s account of my views about distributive justice. See
his essay “Liberty and Equality,” in Arthur Ripstein, ed., Ronald Dworkin (Cam-
bridge: Cambridge University Press, 2007), 82. He cites the mandatory character of
the insurance scheme as an objection (103). He also comments that though the insur-
ance scheme is designed to separate tastes from handicaps, it actually assumes
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that distinction, because it does not suppose that people can insure against having
expensive tastes. | did not intend the scheme to help make that distinction, which I
assumed could be made independently through what I described as an identification
test. A taste is not a handicap for an agent who does not wish not to have it. See my
“Ronald Dworkin Replies,” in Burley, Dworkin and His Critics, 347fF. See also my
“Sovereign Virtue Revisited,” Ethics 113 (October 2002): 106, 118fF. It is worth noting
here, however, that the insurance scheme does operate to enforce the distinction
through the phenomenon of moral hazard. Insurers will not insure against a risk
whose cultivation is under the control of the insured and cannot be assumed to be
undesirable to him. Nor will they insure, except at extravagant premium, against a
risk when it would be expensive and particularly difficult to prove that its cultivation
was not desired and not under the insured’s control. This is not just a convenient side
effect of the insurance scheme. It reflects the connection between that scheme and
the view of judgmental responsibility defended in Chapter 0. 1 also recommend
another thoughtful discussion of the mandatory-insurance objection in the course of
a detailed and careful study of equality of resources: Alexander Brown, Ronald
Duworkin’s Theory of Equality: Domestic and Global Perspectives (Basingstoke: Palgrave
Macmillan, 2009). Brown’s study has the great virtue of discussing the role of that
conception of equality in global justice, which, as he notices, I have so far not taken
up.

13. Sen discusses the hypothetical insurance strategy at some length in The Idea of
Justice, 264—68. 1 can best respond through the inelegant vehicle of a list. (1) He dis-
cusses comments I made in an earlier book about his “capability” approach. See
Sovereign Virtue, 2909—303. He denies that this approach is welfarist. I offered reasons
why it could easily be so interpreted: see the discussion of “capabilities” in note 6
above. (2) He says of the alternative interpretation I offered—that the capabilities
approach “is only equality of resources in a different vocabulary” (Sovereign Virtue,
303)—that even if that were so, the capabilities approach would be superior because
it identifies what is finally important rather than focusing on resources, which, as I
have conceded, are mere means. But first, though some people might deem capabili-
ties important for their own sake (that is also true of resources: some people value
them as sources of freedom even if they do not use them), others will value them only
so far as they can use them to lead lives they find desirable. Like resources, most ca-

pabilities, for most people, are only instrumental, Second, as I have several times said

in a variety of places, it doesn’t follow from the fact that sensible people value re-

sources as means to better lives that government should aim to make people equal

not in resources but in the goodness of their lives. This chapter argues that any such

program would impair personal responsibility. (3) Sen’s remaining comments ate
specifically about the insurance strategy. He says that an insurance market cannot
reflect relative disadvantage. That seems incorrect, for reasons Adam Smith made

plain. In deciding how much coverage to buy against unemployment or low wage or
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disability, people will naturally take into account not only their absolute need but
how they would fare relative to others in different situations. (4) Sen next says that
the insurance device supposes individuals acting as “atomistic operators” rather than
as part of a process of “public reason.” But the insurers I imagine can have the benefit
of as much public and private discussion as a flourishing community will generate, as
well as the benefit of a shared culture that reflects different strands of opinion Tl;e
must finally decide for themselves, but that hardly means that they must decide' in ar};
isolation chamber. (5) He declares that my focus “in common with other transcen-
dental institutionalist approaches, is on getting to perfectly just institutions (in one
step).” That is wrong; see the discussion of Sen’s claim in note 3 above. (6) He says
that I take for granted the “existence, uniqueness and efficiency of perfectly compet};-
tive market equilibria, which he needs for his institutional story to be entirely un-
problematic” (267). He doesn’t say why I need this unreal assumption, and thave
denied that I do. See, e.g., Sovereign Virtue, 79; “Sovereign Virtue Revisited” s De-
zﬂ)oc;;zcy Posiz'bje Here? 115; as well as this and the preceding paragraphs of th,is text
7) He concludes, reluctantly, that I betray “institutional fundamentalism” “i —
nocence” in my assumption that fixing just institutions will solve aﬁl::lmj; ([i)r(ill;—
%‘ems, and in my pretense, as he sees it, that the hypothetical insurance scheme has
‘imperial powers” (267-68). But I disavow any such assumption or pretense. The
insurance scheme plays a role in the more complex integrated theory of justice de-
scribed here. It does nothing “one shot.” It offers advice about marginal gains in
distributive justice in imperfect communities, and it takes into account the wisdom
of flexible insurance policies that can be adjusted to reflect changes in circumstances
and ambitions, and also the need sometimes to temper justice with compassion. See
my “Sovereign Virtue Revisited.” .
14. Sovereign Virtue, part 11,

17. Liberty

L. Benjamin Constant, “The Liberty of the Ancients Compared with That of the Mod-
erns” (1819), in Biancamaria Fontana, trans., Political Writings (Cambridge: Cambridge
University Press, 1988), 309—28; Isaiah Berlin, “Two Concepts of Liberty” (1958), re-
printed in Four Essays on Liberty (Oxford: Oxford University Press, 1969), 118—72. ,

2. Chatles Fried, Modern Liberty and the Limits of Government (New York:
W. W. Norton, 2006); Stephen Breyer, Active Liberty: Interpreting Our Democmtz‘é
Constitution (New York: Knopf, 2005). ’

3. Berlin, Four Essays on Liberzy, xlix.

4. H. L. A. Hart, “Are There Any Natural Rights?” Philosophical Review 64 (1955)

5. See Nicholas Clee, “And Another Thing . . . Morality in Book Publishin >
Logos 10 (1999): 118, 119, | ®

6. See my discussion of Edwin Baker’s version of this argument in Chapter 16.



