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portant considerations and to trust that those we have not examined would
not upset the balance of these reasons.

A second reason the ideal cannot be fully attained is that the balance of
reasons itself rests on judgment, though judgment informed and guided by
reasoning. Of course, we can draw an indifference curve to depict how we
balance reasons.”® But an indifference curve is merely a representation: it
does not ground the balance it depicts in further reasons; it merely depicts
(represents) the outcome of judgments already assumed to be made.

40.3. The best worked out political conception cannot overcome these
limits; nor are they defects, as they lie in the nature of our practical reason.
In political philosophy, as elsewhere, we must rely on judgment as to what
considerations are more and less significant, and when in practice to close
the list of reasons. Even when judgment is unanimous we may not be able
to articulate our reasons any further. By pulling together many smaller and
larger points, and shaping them into a perspicuous view by an organizing
fundamental idea within which other ideas can be seen to fit, we try slowly
to build up a reasonable political conception.

Whether such a conception serves its purpose can only be decided by
how well it identifies the more relevant considerations and helps us to bal-
ance them in the more important particular cases, especially those involving
the constitutional essentials and the basic questions of distributive justice.
If a conception seems, on due reflection (always the last appeal at any given
moment), to have cleared our understanding, made our considered convic-
tions more coherent, and narrowed the disparities between the deeply held
conscientious convictions of those who affirm the basic principles of demo-
cratic institutions, its practical aim is achieved.

52. See the example at Theory, §7: 33.

PART IV

Institutions of a M?& Basic
Structure

$41. Property-Owning Democracy: Introductory Remarks

41.1. We have completed our initial argument for the two principles of
Justice as given in the two fundamental comparisons (§§27-33, §§34-40). I
now want to survey what would seem to be the main features of a well-or-
dered democratic regime that realizes those principles in its basic institu-
tions. I outline a family of policies aimed at securing background justice
over time, although I make no attempt to show that they will actually do so.
This would require an investigation of social theory we cannot now under-
take. The arguments and suggestions are rough and intuitive.

One reason for discussing these difficult matters is to bring out the dis-
tinction between a property-owning democracy,' which realizes all the main
political values expressed by the two principles of justice, and a capitalist
welfare state, which does not.? We think of such a democracy as an alterna-

1. The term is from J. E. Meade, Efficiency, Equality, and the Ownership of Property
(London: G. Allen and Unwin, 1964), chap. 5 title.

2. This distinction is not sufficiently noted in Theory. An instructive discussion to which
I am indebted is that of Richard Krouse and Michael McPherson, “Capitalism, ‘Property-
Owning Democracy, and the Welfare State,” in Democracy and the Welfare State, ed. Amy
Gutmann (Princeton: Princeton University Press, 1988).
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tive to capitalism.’ Our survey is brief and fnost of the questions mentioned
are highly controversial, for example, those concerning public funding of
elections and political campaigns, different kinds of property ownership
and taxation. We cannot deal adequately with these intricate @:nmﬁoum and
my remarks are illustrative and highly tentative.

Another reason for reviewing these matters is to sketch in more detail the
kind of background institutions that seem necessary when we take seriously
the idea that society is a fair system of cooperation between free and equal
citizens from one generation to the next (§12.2). It is also important to trace
out, if only in a rough and ready way, the institutional content of the two
principles of justice. We need to do this before we can endorse these princi-
ples, even provisionally. This is because the idea of reflective equilibrium
involves our accepting the implications of ideals and first principles in par-
ticular cases as they arise. We cannot tell solely from the content of a politi-
cal conception—from its principles and ideals—whether it is reasonable for
us. Not only may our feelings and attitudes as we work through its implica-
tions in practice disclose considerations that its ideals and principles must
be revised to accommodate, but we may find that our sentiments prevent us
from carrying it out. On reflection we cannot live with it.

41.2. Let us distinguish five kinds of regime viewed as social systems,
complete with their political, economic, and social institutions: (a) laissez-
faire capitalism; (b) welfare-state capitalism; (c) state socialism with a com-
mand economy; (d) property-owning democracy; and finally, () liberal
(democratic) socialism.

Regarding any regime four questions am?ﬁm:% arise. One is the question
of right: that is, whether its institutions are right and just. Another is the
question of design: that is, whether a regime’s institutions can be effectively
designed to realize its declared aims and objectives. This implies a third
question: whether citizens, in view of their likely interests and ends as
shaped by the regime’s basic structure, can be relied on to comply with just
institutions and the rules that apply to them in their various offices and po-
sitions. The problem of corruption is an aspect of this. Finally, there is the
question of competence: whether the tasks assigned to offices and positions

would prove simply too difficult for those likely to hold them.

3. For a discussion of other alternatives, see 4lternatives to Capitalism, éd. Jon Elster and
Karl Ove Moene (Cambridge: Ow:&dmmm GE<2,£Q Press, 1989).
4. Economists call this problem that of incentive-compatibility.
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‘What we would like, of course, are just and effectively designed basic in-
stitutions that effectively encourage aims and interests necessary to sustain
them. Beyond this, persons should not confront tasks that are too difficult
for them or that exceed their powers. Arrangements should be fully work-
able, or practicable. Much conservative thought has focused on the last
three questions mentioned above, criticizing the ineffectiveness of the so-

‘called welfare state and its tendencies toward waste and corruption. But

here we focus largely on the first question of right and justice, leaving the
others aside. We ask: what kind of regime and basic structure would be
right and just, could it be effectively and workably maintained? This recog-
nizes that the other questions still have to be faced.

41.3. When a regime works in accordance with its ideal institutional de-
scription, which of the five regimes satisfy the two principles of justice?

By the ideal institutional description of a regime I mean the description
of how it works when it is working well, that is, in accordance with its pub-
lic aims and principles of design. Here we assume that if a regime does not
aim at certain political values, and has no arrangements intended to provide
for them, then those values will not be realized. But while a regime may in-
clude institutions explicitly designed to realize certain values, it still may fail
to do so. Its basic structure may generate social interests that make it work
very differently than its ideal description.

For example, we can describe a basic structure professedly designed to
realize fair equality of opportunity, but the social interests it generates may
make that realization impossible. A regime’s ideal description abstracts
from its political sociology, that is, from an account of the political, eco-
nomic, and social elements that determine its effectiveness in achieving its
public aims. However, it seems safe to assume that if a regime does not try
to realize certain political values, it will not in fact do so.

41.4. This assumption granted, we see from the ideal description of the
first three kinds of regimes, (a) to (c) in 41.2, that each of them violates the
two principles of justice in at least one way.

(a) Laissez-faire capitalism (the system of natural liberty (Theory, §12))
secures only formal equality and rejects both the fair value of the equal po-
litical liberties and fiir equality of opportunity. It aims for economic ef-
ficiency and growth constrained only by a rather low social minimum (7%e-
ory, §17: 91f. on meritocracy).

(b) Welfare-state capitalism also rejects the fair value of the political lib-
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erties, and while it has some concern for équality of opportunity, the wom-
cies necessary to achieve that are not followed. It permits very large in-
equalities in the ownership of real property (productive assets and natural
resources) so that the control of the economy and much of political life
rests in few hands. And although, as the name “welfare-state capitalism”
suggests, welfare provisions may be quite generous and guarantee a decent
social minimum covering the basic needs (§38), a principle of reciprocity to
regulate economic and social inequalities is not recognized. .

~ (c) State socialism with a command economy supervised by a one-party
regime violates the equal basic rights and liberties, not to mention the fair

value of these liberties. A command economy is one that is guided by a gen-

eral economic plan adopted from the center and makes relatively little use
of democratic procedures or of markets (except as rationing devices).

This leaves (d) and (e) above, property-owning democracy and liberal
socialism: their ideal descriptions include arrangements designed to satisfy
the two principles of justice. , ,

§42. Some Basic Contrasts between Regimes

42.1. Both a property-owning democracy and a liberal socialist regime
set up a constitutional framework for democratic politics, guarantee the ba-
sic liberties with the fair value of the political liberties and fair equality of
opportunity, and regulate economic and social inequalities by a principle of
mutuality, if not by the difference principle.

While under socialism the means of production are owned by society, we
suppose that, in the same way that political power is shared among a num-
ber of democratic parties, economic power is dispersed among firms, as
when, for nxﬁbw_mq a firm’s direction and management is elected by, if not
directly in the hands of, its own workforce. In contrast with a state socialist
command economy, firms under liberal socialism carry on their activities
within a system of free and workably competitive markets. Free choice of
occupation is also assured.

- 42.2. To illustrate the content of the two principles of justice, we need
not decide between a property-owning democracy and a liberal socialist re-
gime. In each case, when their institutions work as described, the principles
of justice can be realized. The first principle of justice includes a right to
private personal property, but this is different from the right of private
property in productive assets (§32.6).
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When a practical ‘decision is to be made between property-owning de-
mocracy and a liberal socialist regime, we look to society’s historical cir-
cumstances, to its traditions of political thought and practice, and much
else. Justice as fairness does not decide between these regimes but tries to
set out guidelines for how the decision can reasonably be approached.

42.3. The contrast between a property-owning democracy and welfare-
state capitalism deserves closer examination, since they both allow private
property in productive assets. This may tempt us to think they are much
the same. They are not.’

One major difference is this: the background institutions of property-
owning democracy work to disperse the ownership of wealth and capital,
and thus to prevent a small part of society from controlling the economy,
and indirectly, political life as well. By contrast, welfare-state capitalism per-
mits a small class to have a near monopoly of the means of production.

Property-owning democracy avoids this, not by the redistribution of in-

- come to those with less at the end of each period, so to speak, but rather by

ensuring the widespread ownership of productive assets and human capital
(that is, education and trained skills) at the beginning of each period, all
this against a background of fair equality of opportunity. The intent is not
simply to assist those who lose out through accident or misfortune (al-
though that must be done), but rather to put all citizens in a position to
manage their own affairs on a footing of a suitable degree of social and eco-
nomic equality.

The least advantaged are not, if all goes well, the unfortunate and un-
lucky—objects of our charity and compassion, much less our pity—but
those to whom reciprocity is owed as a matter of political justice among
those who are free and equal citizens along with everyone else. Although
they control fewer resources, they are doing their full share on terms recog-

" nized by all as mutually advantageous and consistent with everyone’s self-

respect.

42.4. Note here two very different conceptions of the aim of the back-
ground adjustments over time. In welfare-state capitalism the aim is that
none should fall below a decent minimum standard of life, one in which
their basic needs are met, and all should receive certain protections against
accident and misfortune, for example, unemployment compensation and

5. As I have said, a serious fault of Theory is that it failed to emphasize this contrast.
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medical care. The redistribution of income erves this purpose when, at the
end of each period, those who need assistance can be identified. Yet given
the lack of background justice and inequalities in income and wealth, there
may develop a discouraged and depressed underclass many of whose mem-
bers are chronically dependent on welfare. This underclass feels left out
and does not participate in the public political culture.

In property-owning democracy, on the other hand, the aim is to realize
in the basic institutions the idea of society as a fair system of cooperation
between citizens regarded as free and equal. To do this, those institutions
must, from the outset, put in the hands of citizens generally, and not only of
a few, sufficient productive means for them to be fully cooperating members
of society on a footing of equality. Among these means is human as well as
real capital, that is, knowledge and an understanding of institutions, edu-
cated abilities, and trained skills. Only in this way can the basic structure
realize pure background procedural justice from one generation to the next.

Under these conditions we hope that an underclass will not exist; or, if
there is a small such class, that it is the result of social conditions we do not
know how to change, or perhaps cannot even identify or understand. When
society faces this impasse, it has at least taken seriously the idea of itselfas a
fair system of cooperation between its citizens as free and equal.

§43. Ideas of the Good in Justice as Fairness

43.1. In what follows we focus on the regime of property-owning democ-
racy and indicate how its basic structure tries to meet the two principles of
Justice. Before taking up these more institutional questions, however, we
should review the various ideas of the good in justice as fairness as a politi-
cal conception.® Doing this will help us to characterize important aspects of
a property-owning democracy.

‘Now it may seem that the priority of right implies that justice as fairness
can use only very thin, if not only purely instrumental, ideas of the good.
But to the contrary: the right and the good are complementary; any con-

ception of justice, including a political conception, needs both, and the pri- -

ority of right does not deny this. That the right and the good are comple-
mentary is illustrated by this reflection: just institutions and the political
virtues would serve no purpose—would have no point—unless those insti-

6. This section is drawn from “The Priority of Right and Ideas of the Good,” Philosophy
and Public .\SNEE 17 (Fall 1988): 251-276, reprinted in Collected Papers.
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tutions and virtues not only permitted but also sustained conceptions of the
good (associated with comprehensive doctrines) that citizens can affirm as
worthy of their full allegiance. A conception of political justice must contain
within itself sufficient space, as it were, for ways of life that can gain devoted
support. If it cannot do this, that conception will lack support and be un-
stable. In a phrase, the just draws the limit, the good shows the point.

In justice as fairness, then, the general meaning of the priority of right is
that admissible ideas of the good must fit within its framework as a political
conception. Given the fact of pluralism, we must be able to assume: (1) that
the ideas used are, or could be, shared by citizens generally regarded as free
and equal; and (2) that they do not presuppose any particular fully (or par-
tially) comprehensive doctrine.

Keep in mind that these restrictions are accepted so that justice as fair-
ness can meet the liberal principle of legitimacy: namely, that when consti-
tutional essentials and questions of basic justice are at stake, the exercise of
coercive political power, the power of free and equal citizens as a collective
body, is to be justifiable to all in terms of their free public reason.

43.2. Altogether, six ideas of the good appear in justice as fairness:

(i) The first is that of goodness as rationality, and in some form it is taken
for granted by any political conception of justice. It supposes that citizens
have at least an intuitive plan of life in the light of which they schedule their
more Ws._uozgn endeavors and allocate their various resources so as ratio-
nally to pursue their conceptions of the good over a complete life. This idea
assumes that human existence and the fulfillment of basic human needs and
purposes are good, and that rationality is a basic principle of political and
social organization.

(ii) The second idea is that of primary goods (§17). It is designed to go
with the aims of justice as fairness as.a political conception: it specifies citi-
zens’ needs (as opposed to preferences, desires, and final ends) in accor-
dance with the political conception of their status as free and equal per-
sons. ,

(iii) The third idea of the good is that of permissible (complete) concep-
tions of the good (each associated with a comprehensive doctrine) (§17.4).
The priority of right is sometimes introduced in this connection: in its
more specific, as opposed to its general, meaning, that priority means that
only those conceptions of the good are permissible the pursuit of which is
compatible with the principles of justice—in the case of justice as fairness,
with the two principles we have discussed.
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(iv) The fourth idea of thé good is that of the political virtues (§33.3).
These virtues specify the ideal of a good citizen of a democratic regime.
This is a political ideal but it presupposes no particular comprehensive
doctrine and hence, although it is a (partial) conception of moral worth, it
is consistent with the priority of right in both its meanings and can be- in-
corporated into a political conception of justice.

There are two further ideas of the good. One of these is A<v the idea of
the political good of a society well ordered by the two principles of justice.
The other is (vi) the idea of thé good of such a society as a social union of
social unions.” The political good of a well-ordered society we consider in
Part V. But note here that in showing how the preceding four ideas of the
good fit within justice as fairness we relied on the fact that those ideas are
built up in sequence. Starting with the idea of goodness as rationality (com-
bined with the political conception of the person, the general facts of hu-
man life, and the normal structure of rational plans of life), we get the pri-
mary goods. Once we use these goods to specify the parties’ aims in the
original position, the argument from that position gives the two principles
of justice. Permissible (complete) conceptions of the good are those the
pursuit of which is compatible with those principles. Next, the political vir-
tues are specified as those qualities of citizens’ moral character important in
securing a just basic structure over time.

43.3. In light of these ideas of the good, let us look at the two traditional
views of civic humanism and classical republicanism. Now although justice
as fairness is perfectly consistent with classical republicanism, it rejects
civic humanism. To explain: in the strong sense, civic humanism is (by
definition) a form of Aristotelianism: it holds that we are social, even politi-
cal, beings whose essential nature is most fully achieved in a democratic so-
ciety in which there is widespread and active participation in political life.
This participation is encouraged not merely as possibly necessary for the

- protection of basic liberties but because it is the privileged locus of our
(complete) good.® This makes it a comprehensive philosophical doctrine

7. See Theory, §79. .

8. There doesn’t seem to be a settled meaning for “civic humanism” and “classical re-
publicanism.” I adopt the meaning of a recognized writer and then stick with it. The defini-
tion of civic humanism used in the text is from Charles Taylor, Philosophy and the Human
Sciences (Cambridge: Cambridge University Press, 1985), pp. 334f. Taylor is discussing Kant
and attributes the view to Rousseau, and notes that Kant does not accept it.
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and as such incompatible with justice as fairness as a political conception of

Justice.

As noted in §32, the equal basic liberties need not be equally provided
for, nor are they all valued for the same reasons. Justice as fairness agrees
with the strand of the liberal tradition (represented by Constant and Berlin)
that Hmmm&m the equal political liberties (the liberties of the ancients) as hav-
ing in general less intrinsic value than, say, freedom of thought and liberty
of conscience (the liberties of the moderns). By this is meant, among other
things, that in 2 modern democratic society, taking a continuing and active
part in public life generally has, and may indeed reasonably have, a lesser
place in the conceptions of the (complete) good of most citizens. In a mod-
ern democratic society politics is not the focus of life as it was for native-
born male citizens in the Athenian city-state.’

The political liberties can still be counted as basic even if they are only
essential institutional means to protect and preserve other basic liberties.
When politically weaker groups and minorities are denied the franchise and
excluded from political office and party politics, they are likely to have their
basic rights and liberties restricted if not denied. This suffices to include
the political liberties in any fully adequate scheme of basic liberties. We do
not assert that, for most persons, the political liberties are merely instru-
mental: we simply want to allow that not all the basic liberties are valued, or
regarded as basic, for the same reasons.

43.4. Do not mistake civic humanism (as defined) for the truism that we
must live in society to achieve our good.'® Rather, civic humanism specifies
the chief, if not the sole human good as our engaging in political life, often
in the form associated ?mnoﬁom_:% with the Qer_UmﬁP taking Athens and
Florence as @8:%?5. ,

To reject civic humanism (in the sense defined) is not to deny that one of

the great goods of human life is that achieved by citizens through engaging

9. But how far did this depend on the fact that nine-tenths of the population (women,
aliens, and slaves) were excluded? Is it fair to say that as the Athenian ecclesia was an all-
male club of the native born, of course they enjoyed politics as the exercise of their domina-
tion?

10. See Theory, §79: 458, for criticism of this utterly t ES& E"Q.vnnamno: of human socia-
bility.

11. Recall the tendency of mﬂo:mmmm: s remarks in the Social Contract, bk. 11I, chap. 15,
par. 1-4. .
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in political life. Yet the extent to which weé make engaging in political life
part of our complete good is up to us as individuals to decide, and reason-
ably varies from person to person.

Of course, complementing the good of political life, as Mill and Tocque-
ville emphasized, are the goods achieved in various (nonpolitical) associa-
tions which together constitute civil society, in Hegel’s sense.!? Citizens’
claims in behalf of the associative goods do not override but must always
respect the principles of justice and the freedom and opportunities they
guarantee. This means that membership in all associations is voluntary at
least in this sense: even when born into them, as in the case of religious tra-
ditions, citizens have a right to leave them unmolested by the coercive pow-
ers of the government. Furthermore, no association comprises all of society.

43.5. Classical republicanism, on the other hand, is the view that the
safety of democratic liberties, including the liberties of nonpolitical life (the
liberties of the moderns), requires the active participation of citizens who
have the political virtues needed to sustain a constitutional regime (§33)."*
The idea is that unless there is widespread participation in democratic pol-
itics by a vigorous and informed citizen body moved in good part by a con-
cern for political justice and public good, even the best-designed political
institutions will eventually fall into the hands of those who hunger for
power and military glory, or pursue narrow class and economic interests, to
the exclusion of almost everything else. If we are to remain free and equal
citizens, we cannot afford a general retreat into private life.

Between classical republicanism, so understood, and the liberalism rep-
resented by Constant and Berlin, there is no fundamental opposition, for
the question is to what degree citizens’ engaging in politics is needed for
the safety of basic liberties, and how the requisite participation is best
achieved. Here there may be differences in weighing competing political

values; but this is importantly a matter of political sociology and institu-

tional design. Since classical republicanism does not involve a comprehen-
sive doctrine, it is also fully compatible with political liberalism, and with
Jjustice as fairness as a form thereof.

It remains to add that justice as fairness does not deny (any more than
Constant or Berlin denies) that some will find, and indeed, given their gifts

12. See Hegel, The Elements of the Philosophy of Right, §§182-256.
.. 13. Machiavelli’s Discourses is sometimes taken as illustrating classical republicanism as
defined in the text. See Quentin Skinner, Machiavelli (Oxford: Oxford University Press,
1981). A third term, “civic republicanism,” means something else again, See below, §44, n. 16.
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and aims, should find their good importantly in political life; thus for them
this life is a central part of their complete good. It is to the good of society
that this be so, in the same way that it is generally beneficial for people to
develop their different and complementary talents and engage in mutually
advantageous schemes of cooperation. The idea of division of labor (rightly
viewed) applies here as elsewhere."

§44. Constitutional versus Procedural Democracy

44.1. A property-owning democracy has been described as a constitu-
tional regime and not as what we may call a procedural democracy. A con-
stitutional regime is one in which laws and statutes must be consistent with
certain fundamental rights and liberties, for example, those covered by the
first principle of justice. There is in effect a constitution (not necessarily
written) with a bill of rights specifying those freedoms and interpreted by
the courts as constitutional limits on F%&mnoc

By contrast, a procedural democracy is one in which there are no consti-
tutional limits on legislation and whatever a majority (or other plurality) en-
acts is law, provided the appropriate procedures, the set of rules that iden-
tify law, are followed.”” While these rules specify the required democratic
procedures, these procedures themselves impose no limits on the content
‘of legislation. They do not, for example, forbid the legislature to deny equal
political rights to certain groups, or to limit freedom of thought and speech.
Or if it is insisted that these political rights are part of the meaning of de-
mocracy, there is no bar to legislation denying freedom of nonpolitical
thought and speech, or denying liberty of conscience, or the many liberties
implicit in the rule of law, such as the writ of habeas corpus.

44.2. Can anything be said in favor of a constitutional regime over a pro-
cedural democracy? Or is the question of which is mamnnmzo simply a
question of political sociology, and thus a matter of which is most likely to

4. See Theory, §79: 463f.
15. Here we touch upon a difficult question: the point is that there must be some basic

norms in the light of which the actions of this collection of people (the members of parlia-
ment, say) are Jaw, and not something else. What identifies these people as members of par-
liament? What identifies these statements as laws, and not as resolutions, or proposals, or
indeed just a rehearsal of a play? And so on. Clearly some basic norms are presupposed in
any legal system, what Hart would call “rules of recognition.” See his Concept of Law, esp.
chaps. 5-6.
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result in just legislation given the historical circumstances of a particular
people with their traditions of political thought and practice? Some have
thought that if a people is truly democratic in spirit, a constitution with a

bill of rights is unnecessary; while if a people is not democratic, such a con-

stitution cannot make it so. But this latter view overlooks the possibility
that certain features of a political conception importantly affect the political
sociology of the basic institutions that realize it. More exactly, we must con-
sider how that sociology may be affected by the educational role of a politi-
cal conception of justice such as justice as fairness with its fundamental
ideas of person and society.

In §35 we noted the three levels of what we called the publicity condition
and said that, when all three levels are achieved in a well-ordered society,
the political conception has an educational role. Those who grow up in
such a society will in good part form their conception of themselves as citi-
zens from the public political culture and from the conceptions of person
and society implicit in it. They will see themselves as having certain basic

rights and liberties, freedoms they can not only claim for themselves but
freedoms they must also respect in others. Doing this belongs to their con- -

ception of themselves as sharing the status of equal citizenship.

It would seem, then, that the political sociology of a constitutional re-
gime will differ from that of a procedural democracy. The conceptions of
person and society are more fully articulated in the public charter of the
constitution and more clearly connected with the basic rights and liberties
it guarantees. Citizens acquire an understanding of the public political cul-
ture and its traditions of interpreting basic constitutional values. They do
so by attending to how these values are interpreted by judges in important
constitutional cases and reaffirmed by political parti¢s. If disputed judicial
decisions—there are bound to be such—call forth deliberative political dis-
cussion in the course of which their merits are reasonably debated in terms
of constitutional principles, then even these disputed decisions, by drawing
citizens into public debate, may serve a vital educational role.' We are led
to articulate fundamental political values for ourselves, and so to form a
conception of the reasons relevant when the constitutional essentials are at

stake.

16. The importance of deliberative political discussion is a theme of what is sometimes
called “civic republicanism.” For an informative discussion of this kind of republicanism, see
Cass Sunstein, “Beyond the Republican Revival,” Yale Law Journal g7 (July 1988): 1539~
1590.
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This public forum of principle’ is a distinctive feature of a constitutional
regime with some form of judicial review. Of course, it has its dangers:
courts may fail in their task and make too many unreasonable decisions not
easily corrected. Legislators may leave to courts too many matters that legis-
lation should handle. Here the historical conditions of a people become rel-
evant, but this does not affect the point at issue: namely, that the greater ed-
ucational role of a political conception in a constitutional regime may alter
its political sociology so as to favor it over procedural democracy.

44.3. The point may be developed this way. Consider J. S. Mill’s philos-
ophy. The unity of Mill’s view depends on a few psychological principles,

among them the principles of dignity, individuality, and the increasing de-

sire to live in unity with others. Mill connects his conception of utility with
the permanent interests of humankind as progressive beings. It is plausible,
he thinks, that in the conditions of the modern world, following his princi-
ples of justice and liberty is an effective if not the best way to realize those
permanent interests.

But what happens should these psychological principles fail to hold, or
should they not be sufficiently strong with respect to other psychological
influences? From commonsense knowledge and ordinary experience, Mill’s
principles may seem an excessively optimistic view of our nature. The idea
behind the educational role of a political conception of justice suitable for a
constitutional regime is that by being embedded in political institutions
-and procedures, that conception may itself become a significant moral force
in a society’s public culture. This embedding is done in various ways: by
incorporating the basic rights and liberties that limit legislation into a con-
stitution, and by having the judiciary interpret the constitutional force of
those freedoms in the first instance. That is, while the courts’ decisions are
binding on the present case, and while they deserve due respect from other
branches of government as precedents, they are not as such binding as gen-
eral political rules.’® They may legitimately be questioned in the public fo-
rum of principle by citizens and political parties. To spell this out we need

17. The phrase is Ronald Dworkin’s in “The Forum of Principle,” in 4 Matter of Princi-
ple (Cambridge, Mass.: Harvard University Press, 1985).

18. See Abrakam Lincoln: A Documentary Portrait through ma Speeches and Writings,
ed. Don E. Fehrenbacher (New York: New American Library, 1964), pp. 88-93, 113-117,
138fL.
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an account of the appropriate scope and limits of judicial review, which we
cannot go into here.'®
The point, though, is clear: the political conception supporting a consti-
tutional regime need not be as general as Mill’s conception of utility nor
rely, as Mill’s does, for its more specific content on a quite definite human
psychology. Rather, like justice as fairness, it may have far more definite
normative content as expressed by its fundamental conceptions of person
and society, and by the way these conceptions are developed to yield cer-
tain principles of justice. We then conjecture that a basic structure in the
_public political culture in which these fundamental conceptions and princi-
ples are embedded has a different political sociology than that of a proce-
dural democracy: those conceptions may acquire a significant educational
role that fashions an effective political influence on the side of the princi-
ples of justice. A constitutional regime may be more likely to realize those
principles and the ideals of free public reason and deliberative democracy.
As we shall see in Part V, a further reason for this is that when these princi-
ples and ideals are realized, if only in part, the idea of the good of political
society is also realized in part and is experienced by citizens as such.

§45. The Fair Value of the Equal Political Liberties

45.1. Now let us turn to the fair value of the equal political gmnnmm that
enable citizens to participate in public life. The idea of their fair value is in-
troduced in an attempt to answer this question: how shall we meet the fa-
miliar objection, often made by radical democrats and socialists (and by
Marx), that the equal liberties in a modern democratic state are in practice
merely formal? While it may appear, the objection continues, that citizens’
basic rights and liberties are effectively equal—all have the right to vote, to
run for political office and to engage in party politics, and so on—social and
economic inequalities in background institutions are ordinarily so large that
those with greater wealth and position usually control political life and en-
act legistation and social policies that advance their interests.?

19. One main part of this account would be a rendering of the basic constitutional free-
doms that courts should protect. What these might be is suggested by §§13, 30, 32-33. Note
that these freedoms include those going beyond procedural arrangements of democracy, for
example, liberty of conscience and fair equality of opportunity, and various elements of the
rule of law such as the right of habeas corpus, to mention a few important ones.

20. This and the next section attempt to meet the kind of objection raised by Norman
Daniels in “Equal Liberty and Unequal Worth of bmuan@,: in Reading Rawls, ed. Norman
Daniels (New <on_n Basic Books, 1975).
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To discuss this question, distinguish between the basic liberties and the
worth of these liberties as follows: these liberties are the same for all citi-
zens (are specified in the same way) and the question of how to compen-
sate for a lesser liberty does not arise. But the worth, that is, the useful-
ness of these liberties, which is estimated by the index of primary goods, is
not the same for all (Theory, §32: 179). The difference principle, in maxi-
mizing the index available to the least advantaged, maximizes the worth to
them of the equal liberties enjoyed by all. Yet some have more income and
wealth than oﬁrﬁ.mo and so more all-purpose material means for Hmmrﬁsm
their ends.

45.2. This distinction between the equal liberties and their worth is sim-
ply a definition. It settles no important question; nor does it answer the ob-

' jection that in a modern democratic state the political liberties may be in

practice merely formal. To meet that objection justice as fairness treats the
political liberties in a special way. We include in the first principle of justice
a proviso that the equal political liberties, and only these liberties, are to be
guaranteed their fair value (Theory, §36: 1971L.). To explain:

(1) This guarantee means that the worth of the political liberties to all cit-
izens, whatever their economic or social position, must be sufficiently equal
in the sense that all have a fair opportunity to hold public office and to af-
fect the outcome of elections, and the like. This idea of fair opportunity
parallels that of fair equality of opportunity in the second principle.

(1) When the principles of g.:mmnm are adopted in the original position, it
1s understood that the first principle includes this proviso and that the par-
ties take this into account in their reasoning. The requirement of the fair
value of the political liberties, as well as the use of primary goods, is part of
the meaning of the two principles of justice.

45.3. I cannot consider here how this fair value is best realized in politi-
cal institutions. I simply assume that there are Huamnmo&u_n. institutional ways
of doing this compatible with the central range of application of the other
basic liberties. Reforms to that end are likely to involve such things as the
public funding of elections and restrictions on campaign contributions; the
assurance of a more even access to public media; and certain regulations of
freedom of speech and of the press (but not restrictions affecting the con-
tent of speech). Here there may arise a conflict of equally significant basic
Liberties and some adjustments may need to be made. .

These adjustments cannot be rejected simply because they infringe on
the freedoms of speech and of the press; these liberties are no more abso-
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lute than the political liberties with their guaranteed fair value.?! In adjust-
ing these basic liberties one aim is to enable legislators and political parties
to be independent of large concentrations of private economic and social
power in a private-property democracy, and of government control and bu-
reaucratic power in a liberal socialist regime. This is to further the condi-
tions of deliberative democracy and to set the stage for the exercise of pub-
lic reason, an aim which (as we saw in §44) justice as fairness shares with
civic republicanism.? These are all important questions and the flourishing
of constitutional democracy depends on finding a workable answer to
them. \

45.4. Note two features of the guarantee of the fair value of the political
liberties: ‘

(a) First, it secures for each citizen a fair and roughly equal access to
the use of a public facility designed to serve a definite political purpose,
namely, the public facility specified by the constitutional rules and proce-
dures which govern the political process and control the entry into posi-
tions of political authority. These rules and procedures are to be a fair pro-
cess, framed so far as possible to yield just legislation.?’ The valid claims of
each citizen are held within certain standard limits by the idea of a fair and
equal access to the political process as a public facility.

(b) Second, this public facility has limited space, as it were. Without a
guarantee of the fair value of the political liberties, those with greater means
can combine together and exclude those who have less. The difference
principle is presumably not sufficient to prevent this. The limited space of
the public political forum, so to speak, allows the usefulness of the political
liberties to be far more subject to citizens’ social position and economic
means than the usefulness of other basic liberties. Therefore, we add the re-
quirement of fair value for the political liberties.

§46. Denial of the Fair Value for Other Basic Liberties

46.1. The idea of fair value of the wommm& Liberties raises another ques-
tion: namely, why not secure fair value for all the basic liberties? This pro-
posal of a wide guarantee of fair value for all basic liberties carries the idea

21. See “The Basic Liberties and Their Priority,” where Buckley v. Valeo is discussed at
PP- 72-79-

22. On the meaning of “civic republicanism” see §44.2, n. 16.

23. Theory, §31: 175ff. :
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of equality further than the two principles. The idea of this wide guarantee
is, I think, either irrational, or superfluous, or socially divisive. For consider
how it might be understood:

(a) If that guarantee means that income and wealth are to be distributed
equally, it is irrational: it does not allow society to meet the requirements of
social organization and efficiency. If it means that a certain level of income
and wealth is to be assured to everyone in order to express the ideal of the
equal worth of the basic liberties, it is superfluous, given the difference
principle. ,

(b) If the wider guarantee means that income and wealth are to be dis-

.tributed according to the content of certain interests regarded as central to

citizens’ plans of life, for example, the religious interest, then it is so-
cially divisive. To illustrate: some persons may count among their reli-
gious duties going on pilgrimages, or building magnificent cathedrals or
temples. To guarantee the equal worth of religious liberty would mean,
then, that society is to devote social resources to these citizens rather than
to others whose understanding of their religious duties calls for far fewer
material requirements. The latter’s religious needs, as it were, are less. It
seems clear that trying to maintain the equal worth (thus understood)
of all basic liberties will surely lead to deep religious controversy, if not
civil strife. ,

46.2. Similar consequences follow, I believe, whenever a political con-
ception makes citizens’ basic claims to social resources (the claims to which
the difference principle applies) depend on the determinate final ends and
loyalties that belong to their complete conception of the good.?* Given the
fact of reasonable pluralism, the basis of social unity is best founded on a
public conception of justice that judges citizens’ claims to social resources
in terms of a partial conception of the good rooted in a view of the objective
needs of citizens regarded as free and equal. This leads to the idea of pri-
mary goods. At least with regard to the constitutional essentials, and the all-
purpose means needed for a fair opportunity to take advantage of our basic
freedoms, justice as fairness rules out claims based on various wants and
aims arising from people’s different and incommensurable conceptions of
the good. ,

In doing so, it excludes certain perfectionist values from the family of po-

24. To illustrate this point Theory discusses briefly the principle of proportionate satis-

faction at §77: 446f. A fuller discussion is in “Fairness to Goodness,” pp. 551f, reprinted in
Collected Papers, 281f.
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litical values in terms of which questions of constitutional essentials and the
basic questions of distributive justice are to be settled. It also puts in ques-
tion whether society can allocate great public resources to pure science—to
mathematics and theoretical physics, say—or to philosophy, or to the arts of
painting and music, solely on the grounds that their study and practice real-
izes certain great excellences of thought, imagination, and feeling. No doubt
their study does this,® but it is far better to justify the use of public funds
to support them by reference to political values. Some public support of art
and culture and science, and funding museums and public performances, is
certainly vital to the public political culture: to a society’s sense of itself and
its history, and an awareness of its political traditions. But a large fraction of
the social product for the advancement of mathematics and science re-
quires a basis in advancing the good of citizens generally, say by the ex-
pected benefits to public health and preserving the environment, or to the
needs of (justified) national defense.

Some will find this subordinate place of perfectionist values a serious ob-
jection to political liberalism and its idea of public reason. I shall not, how-
ever, discuss the question further here. I think this subordinate place is
acceptable once we see that the exclusion applies to questions of the consti-
tutional essentials and to basic questions of justice. The perfectionist idea
is that some persons have special claims because their greater gifts enable
them to engage in the higher activities that realize perfectionist values. It
does not follow that perfectionist values can never be appealed to in any
form, say in suitably circumscribed questions legislators must consider, or
on certain matters of policy.? The main point is that there should be a
good-faith commitment not to appeal to them to settle the constitutional es-
sentials and basic matters of justice. Fundamental justice must be achieved
first. After that a democratic electorate may devote large resources to grand
projects in art and science if it so chooses.

95. Perfectionism in one form holds that these values are so great as to justify society’s al-
locating to them whatever is necessary to sustain them, barring certain severe adverse conse-
quences.

26. For example, a bill may come before the legislature that allots public funds to pre-
serve the beauty of nature in certain places (national parks and wilderness areas). While
some arguments in favor may rest on political values, say the benefits of these areas as places
of general recreation, political liberalism with its idea of public reason does not rule out as a
reason the beauty of nature as such or the good of wildlife achieved by protecting its habitat.
With the constitutional essentials all firmly in place, these maiters may appropriately be put
to a vote.
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§47. Political and Qos%aorgm?.o Liberalism: A Contrast

47.1. It is a long-standing objection to liberalism that it is hostile to cer-
tain ways of life and biased in favor of others; or that it favors the values of
autonomy and individuality and opposes those of community and of asso-
ciational allegiance. In reply, observe first that the principles of any reason-
able political conception must impose restrictions on permissible compre-
hensive views, and the basic institutions those principles require inevitably
encourage some ways of life and discourage others, or even exclude them
altogether.

The substantive question, then, concerns how the basic structure (re-
quired by a political conception) encourages and discourages certain com-
prehensive doctrines and their associated values, and whether the way this
happens is just. Considering this question will explain the sense in which
the state, at least as concerns constitutional essentials, is not to do anything
intended to favor any particular comprehensive view.?” At this point the
contrast between political and comprehensive liberalism is clear and funda-
mental.*®

27. [ The aims of the basic institutions and public policy of justice as fairness can be said
to be neutral with respect to compreherisive doctrines and their associated conceptions of
the good. Neutrality of aim means that those institutions and policies are neutral in the sense
that they can be endorsed by citizens generally as within the scope of a public political con-
ception. Neutrality of aim contrasts with procedural neutrality, understood by reference to a
procedure that can be legitimated, or justified, without appealing to moral values at all, but
at most to neutral values such as impartiality, consistency, and the like. Justice as fairness is
not procedurally neutral, Clearly, its principles of justice are substantive and express far
more than procedural values, as do its political conceptions of society and person, which are
represented in the original position. See Political Liberalism, lect. V, §5, esp. 191-192.]

28. The next several paragraphs are adapted from my reply in “Fairness to Goodness,”
§VI, to an objection raised by Thomas Nagel in his review of Theory entitled “Rawls on
Justice,” Philosophical Review 83 (April 1973): 226-229. In an instructive discussion that
I can only briefly summarize here, Nagel argues that the setup of the original position in
Theory, although it is ostensibly neutral between different conceptions of the good, is not
actually so. He thinks this is because the suppression of knowledge (by the veil of ignorance)
required to bring about unanimity is not equally fair to all parties. The reason is that pri-
mary goods, on which the parties base their selection of principles of justice, are not equally
valuable in pursuit of all conceptions of the good. Moreover, he says that the well-ordered

.society of justice as fairness has a strong individualistic bias, and one that is arbitrary be-

cause objectivity between conceptions ‘of the good is not established. The reply in the text

-above supplements that in “Fairness to Goodness” in two ways. It makes clear first, that the

conception of the person used in arriving at a workable list of primary goods is a political
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47.2. There are at least two ways in whi¢h comprehensive doctrines may
be discouraged: those doctrines and their associated ways of life may be in
direct conflict with the principles of justice; or else they may be admissible
but fail to gain adherents under the political and social conditions of a just
constitutional regime. The first case is illustrated by a conception of the
good requiring the repression or degradation of certain persons on, say,
racial, or ethnic, or perfectionist grounds, for example, slavery in ancient
Athens or in the antebellum South. Examples of the second case may be
certain forms of religion. Suppose that a particular religion, and the con-
ception of the good belonging to it, can survive only if it controls the ma-
chinery of state and is able to practice effective intolerance. This religion
will cease to exist in the well-ordered society of political liberalism. No
doubt there are such cases; and such doctrines may endure, but always
among relatively small segments of society.

The question is this: if, in a just constitutional regime, some conceptions -

will die out and others only barely survive, does this by itself imply that its
political conception of justice fails to be neutral between them? Given the
connotations of “neutral,” perhaps it does fail, and this is a difficulty with
that term. But the important question surely is whether the political con-
ception is arbitrarily biased against these views, or better, whether it is just
or unjust to the persons whose conceptions they are, or might be. Without
further explanation, it would not appear to be unjust to them, for social in-
fluences favoring some doctrines over others cannot be avoided on any
view of political justice. No society can include within itself all ways of life.
We may indeed lament the limited space, as it were, of social worlds, and of
ours in particular; and we may regret some of the inevitable effects of our
culture and social structure. As Isaiah Berlin long maintained (it was one of
his fundamental themes), there is no social world without loss: that'is, no
social world that does not exclude some ways of life that realize in special
ways certain fundamental values. The nature of its culture and institutions
proves too uncongenial.?” But these inevitable exclusions are not to be mis-
taken for arbitrary bias or for injustice.

conception; and second, that justice as fairness itself is a political conception of justice.
Once we understand justice as fairness and the conceptions that belong to it in this way, we
can make a more forceful reply to Nagel’s objection, provided of course it is accepted that
neutrality of influence is impracticable.

- 29. See Berlin’s essay “The Pursuit of the Ideal,” in The Qﬁeawm& Timber of Humanity,
esp. pp- 11-19. See also his “Two Concepts of Liberty”(1958), reprinted in Four Essays on
Liberty (New York: Oxford University Press, 1969), pp. 167f. A similar view is often attrib-
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47.3. The objection must go further and hold that the well-ordered soci-
ety of political liberalism fails to establish, in ways that existing circum-
stances allow—circumstances that include the fact of reasonable plural-
ism—a just basic structure within which permissible ways of life have a fair
opportunity to maintain themselves and to gain adherents over generations.
But if a comprehensive conception of the good is unable to endure in a so-
ciety securing the familiar equal basic liberties and mutual toleration, there
1s no way to preserve it consistent with democratic values as articulated by
the idea of society as a fair system of cooperation among citizens viewed as
free and equal. This raises, but does not of course settle, the question of
whether the noﬁ%ﬁob&:,m way of bife is viable under other historical con-
ditions, and whether its passing is to be regretted.*

Historical experience shows that many ways of life pass the test of endur-
ing and gaining adherents over time in a democratic society; and if num-

 bers are not the measure of success (and why should they be?), many pass

that test with equal success: different groups with distinctive traditions and
ways of life find different comprehensive views fully worthy of their alle-

uted to Max Weber; see for example the essays “Politics as a Vocation” (1918) in From Max
Weber: Essays in Sociology, ed. H. H. Gerth and C. Wright Mills (New York: Oxford Univer-
sity Press, 1946); and “The Meaning of ‘Ethical Neutrality’ in Sociology and Economics,” in
Max Weber on the Methodology of the Social Sciences, trans. and ed. Edward A. Shils and
Henry A. Finch (New York: Free Press, 1949). However, the differences between Berlin’s
and Weber’s views are marked. I can’t go into this here except to say I believe that Weber’s
view rests on a form of value skepticism and voluntarism; political tragedy arises from the
conflict of subjective commitments and resolute wills. Whereas for Berlin the realm of values
is objective: the point is rather that the full range of values is too extensive to fit into any one

‘social world. Not only are they incompatible with one another, imposing conflicting require-

ments on institutions despite their being objective; but there exists no family of workable in-
stitutions that can allow sufficient space for them all. That there is no social world without
loss is rooted in the nature of values and the -world. Much human tragedy reflects that. A
Jjust liberal society may have far more space than other social €E.Em but it can never be

- without loss.

30. Thus we may often want to say that the passing of certain ways of life is to be la-

‘mented. It is too optimistic to say that only unworthy ways of life lose out in a just constitu-

tional regime. It will be objected by those who affirm the conceptions that cannot flourish
that political Liberalism does not allow sufficient space for them. But there is no criterion for
what counts as sufficient space except that of a reasonable and defensible political concep-
tion of justice itself. The idea of sufficient space is metaphorical and has no meaning beyond
that shown in the range of comprehensive doctrines that the principles of such a conception
permit and that citizens can affirm as worthy of their full allegiance. The objection may still
be raised that the political conception fails to identify the right space, but this is simply the
question of which is the most reasonable political conception.
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giance. Thus whether political liberalism i arbitrarily biased against certain
conceptions and in favor of others turns on whether, given the fact of rea-
sonable pluralism and the other historical conditions of the modern world,
realizing its principles in institutions specifies fair background conditions
wherein different conceptions of the good can be affirmed and pursued. Po-
litical Liberalism is unjustly biased against certain comprehensive concep-
tions only if, say, individualistic conceptions alone can endure in a liberal
society, or they so predominate that associations affirming values of religion
or community cannot flourish, and further, if the conditions leading to this
outcome are themselves unjust. .

47.4. An example may clarify this point: various religious sects oppose
the culture of the modern world and wish to lead their common life apart
from its foreign influences. A problem now arises about their children’s ed-
ucation and the requirements the state can impose. The liberalisms of Kant
and Mill may lead to requirements designed to foster the values of auton-
omy and individuality as ideals to govern much if not all of life. But political
liberalism has a different aim and requires far less. It will ask that children’s
education include such things as knowledge of their constitutional and
civic rights, so that, for example, they know that liberty of conscience exists
in their society and that apostasy is not a legal crime, all this to ensure that
their continued religious membership when they come of age is not based
simply on ignorance of their basic rights or fear of punishment for offenses
that are only considered offenses within their religious sect. Their educa-
tion should also prepare them to be fully cooperating members of society
and enable them to be self-supporting; it should also encourage the politi-
cal virtues so that they want to honor the fair terms of social cooperation in
their relations with the rest of society. _ .
~ Here it may be objected that requiring children to understand the politi-
cal conception in these ways is in effect, though not in intention, to educate
them to a comprehensive liberal conception. Doing the one may lead to the
other, if only because once we know the one we may of our own accord go
on to the other. It must be granted that this may indeed happen in the case
of some. And certainly there is some resemblance between the values of po-

litical liberalism and the values of the comprehensive liberalisms of Kant -

and Mill.*! But the only way this objection can be answered is to set out the
great differences in both scope and generality between political and com-

31. And see Joseph Raz in The Morality of Freedom (Oxford: Oxford University Press,
1986), esp. chaps. 14 and 15, to mention a contemporary example.
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prehensive liberalism as I have specified them. The unavoidable conse-
quences of reasonable requirements for children’s education may have to
be accepted, often with regret. I would hope, however, that the account of
political liberalism provides a sufficient reply to the objection.

In meeting the objection that political liberalism is wrongly hostile to
certain ways of life and biased in favor of others, it is fundamental that, be-
yond the requirements already described, justice as fairness does not seek
to cultivate the distinctive virtues and values of the liberalisms of autonomy
and individualify, or indeed of any other comprehensive doctrine. For in
that case it ceases to be a form of political liberalism. Justice as fairness
honors, as far as it can, the claims of those who wish to withdraw from the
modern world in accordance with the injunctions of their religion, pro-
vided only that they acknowledge the principles of the political conception
of justice and appreciate its political ideals of person and society. Observe
here that we try to answer the question of children’s education entirely
within the political conception. The state’s concern with their education

lies in their role as future citizens, and so in such essential things as their

acquiring the capacity to understand the public culture and to participate
in its institutions, in their being economically independent and self-sup-
porting members of society over a complete life, and in their developing the
political virtues, all this from within a political point of view.

§48. A Note on Head Taxes and the Priority of Liberty
48.1. A brief note on head taxes will help to clarify the priority of liberty

as well as the sense in which the difference principle expresses an agree-
ment to regard the distribution of native endowments as a common asset
(52 |

Recall the precept cited by Marx, which he thinks will be satisfied in the
final stage of communist society: “From each according to his abilities, to
each according to his needs.”® If we take this as a precept of justice, it may
seem that the difference principle could satisfy it once society imposed a
head tax (lump sum tax) on native endowments and required the better en-
dowed to pay a higher tax. In this way, inequalities in income and wealth in
people’s life-prospects would be greatly reduced if not eliminated.

There are two decisive objections to this proposal. The first might seem
merely practical but it cuts deeper. It is this: there may be no measure of na-

32. I draw on my “Reply to Alexander and Musgrave,” §VII.
33. Karl Marx, Critique of the Gotha Program (1873), §1.
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tive endowments (as opposed to realized eadowments) sufficiently accurate
for us to have confidence that we can justify such a coercive tax. Moreover,
once established, the tax is public knowledge and people will have a strong
incentive to conceal their endowments, as well as a strong incentive not to
realize them until after the age at which the tax is imposed. And when
would that be? . -
Again, as we have seen (in §16.2), native endowments such as intelligence
and various natural abilities (to sing and to dance) are not fixed assets with
constant capacity. They are, as such, merely potential, and their actual real-
ization depends on social conditions, among which are the social attitudes
directly concerned with their training, encouragement, and recognition. A
usable measure of native endowments seems out of the question, even in

theory.

48.2. For our purposes, however, the relevant difficulty is that a head tax
would violate the priority of liberty. It would force the more able into those
“occupations in which earnings were high enough for them to pay off the tax
in the required period of time; it would interfere with their liberty to con-
duct their life within the scope of the principles of justice. They might have
great difficulty practicing their religion, for example; and they might not be
able to afford to enter low-paying, though worthy, vocations and occupa-
tions. §

The point is clear and brings out a further aspect in which our native en-
dowments are ours and not society’s: namely, that we cannot be subject to a
head tax to equalize the advantages our endowments might confer. That
would violate our basic liberties. The difference principle does not penalize
the more able for being fortunately endowed. Rather, it says that to benefit
still further from that good fortune we must train and educate our endow-
ments and put them to work in socially useful ways that contribute to the
advantages of those who have less.*

§49. Economic Institutions of a wuowouQ.OsBu..zm Democracy

49.1. In §§15-16 we noted various reasons for focusing on the basic
structure as the primary subject of justice. We need not review them here;

' 34. Here we see how the meaning of the difference principle is determined in part by its
ranking as subordinate to the first prineiple of justice. That meaning is not given by taking it
in isolation.
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but let us recall one main reason: namely, that if the basic structure can be
effectively regulated by relatively simple and clear public principles of jus-
tice so as to maintain background justice over time, then perhaps most
things can be left to citizens and associations themselves, provided they are
put in a position to take charge of their own affairs and are able to make fair
agreements with one another under social conditions ensuring a suitable
degree of equality. The basic structure is to secure citizens’ freedom and in-
dependence, and continually to moderate tendencies that lead, over time, to
greater inequalities in social status and wealth, and in the ability to exert
political influence and to take advantage of available opportunities. This
raises a question about how far the present generation is bound to respect
the claims of its successors.” The principle of just savings addresses this
question.

49.2. The relation between the difference principle and the principle of

 just saving (Theory, §44) is this. The principle of just saving holds between

generations, while the difference principle holds within generations. Real
saving is required only for reasons of justice: that is, to make possible the
conditions needed to establish and to preserve a just basic structure over
time. Once these conditions are reached and just institutions established,
net real saving may fall to zero. If society wants to save for reasons other
than justice, it may of course do so; but that is another matter.

A feature of the difference principle is that it does not require continual
economic growth over generations to maximize upward indefinitely the ex-
pectations of the least advantaged measured in terms of income and wealth.
As we have said (§18.3), that would not be a reasonable conception of jus-
tice. We certainly do not want to rule out Mill’s idea of a society in a just
stationary state where (real) capital accumulation may cease.’® A property-
owning democracy should allow for this possibility. We saw that what the
difference principle does require is that during an appropriate interval of
time the differences in income and wealth earned in producing the social
product be such that if the legitimate expectations of the more advantaged
were less, those of the less advantaged would also be less. Society is on the
upward-rising part or at the top of the OP curve.*” Permissible inequalities
(thus defined) satisfy that condition and are compatible with a social prod-

85. Theory, §44: 251.

36. See Mill, Principles of Political Economy, bk. 1V, chap. V1.

37. See the distinction at Theory, §13: 68, between perfectly just schemes and those just
throughout.
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uct of a steady-state equilibrium in which 2 just basic structure is supported
and reproduced over time.

49.3. As for the adoption of a just savings principle, we proceed as fol-
lows. To preserve the present-time-of-entry interpretation of the original
position (§25.2), the question of savings must be dealt with by constraints
that hold between citizens as contemporaries. Since society is to be a fair
system of cooperation between generations over time, a principle governing
savings is required. We must not imagine a (hypothetical and nonhistorical)
direct agreement between all generations, so we say the parties are to agree
to a savings principle subject to the condition that they must want all previ-
ous generations to have followed it. They are to ask themselves how much
(what fraction of the social product) they are prepared to save at each level
of wealth as society advances, should all previous generations have followed
the same schedule.?

The correct principle, then, is one the members of any generation (and
so all generations) would adopt as the principle they would want preceding
generations to have followed, no matter how far back in time. Since no gen-
eration knows its place among the generations, this implies that all later
generations, including the present one, are to follow it. In this way we arrive
at a savings principle that grounds our duties to other generations: it sup-
ports legitimate complaints against our predecessors and legitimate expec-
tations about our successors.* _

49.4. With a savings principle adopted, the following remarks indicate
some of the kinds of taxation by which economic and social background
Jjustice might be preserved over time (Theory, §43: 245-249). .

First, consider bequest and inheritance: we borrow from Mill (and oth-

38. A schedule is a rule stating a fraction of social product to be saved at any given level
of wealth. o

39. This account of how the just savings principle is derived differs from Theory, §44.
‘There it is not required that the parties must want previous generations to have followed the
savings rule they adopt as contemporaries. So taking the parties to be mutually disinter-
ested, nothing constrains them to make any savings at all. To meet this difficulty, Theory as-
sumes they care for their descendants. While this is not an unreasonable stipulation, it has
certain difficulties. It also changes the motivation assumption (of mutual disinterest) in order
to get a savings principle. The account in the text, which follows a suggestion made to me by
Thomas Nagel and Derek Parfit in 1972, avoids this, and seems &E@Fn, It was stated inde-
pendently later u% Jane English in her “Justice between Generations,” Philosophical Studies

31 (1977): 98. ‘
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ers) the idea of regulating bequest and restricting inheritance. To do this an
estate itself need not be subject to tax, nor need the total given by bequest
be limited. Rather the principle of progressive taxation is applied at the re-
ceiver’s end. Those inheriting and receiving gifts and endowments pay a
tax according to the value received and the nature of the receiver. Individ-
uals and corporate bodies of certain kinds (educational institutions and
museums, say) may be taxed at different rates. The aim is to encourage a

~ wide and far more equal dispersion of real property and productive assets.

Second, the progressive principle of taxation might not be applied to
wealth and income for the purposes of raising funds (releasing resources to
government), but solely to prevent accumulations of wealth that are judged
to be inimical to background justice, for example, to the fair value of the
political liberties and to fair equality of opportunity. It is possible that there
need be no progressive income taxation at all.

Third, income taxation might be avoided &Swoﬁron and a proportional
expenditure tax adopted instead, that is, a tax on consumption at a constant
marginal rate. People would be taxed according to how much they use of
the goods and services produced and not according to how much they con-
tribute (an idea that goes back to Hobbes). Such a proportional tax can al-
low for all the usual exemptions. By taxing only total expenditures above a
certain income, the tax can be adjusted to allow for an appropriate social
minimum.

The difference principle might, then, roughly be satisfied by raising and
lowering this minimum and adjusting the constant marginal rate of taxa-
tion. The principle cannot be satisfied exactly, but society may publicly aim
at its approximate, or its good-faith, satisfaction. No fine-tuning is possible
anyway. The above policies involve only various kinds of taxation and so do
not require direct interference by government with individual and associa-
tional decisions or particular transactions.

49.5. I comment on two worries sometimes raised about the difference
principle. The first is whether it requires us, on every policy matter, to con- -
sider how it affects the prospects of the least advantaged. The principle has
seemed objectionable to many if it does require this. Clearly this difficulty
may be pressed against any principle applicable to the basic structure. A
useful reply is this: we are to proceed by selecting a few instruments, as we
may call them, that can be adjusted so as to meet the difference principle,
once the whole family of policies is given. As indicated above, given the
equal basic liberties (with the fair value of the political liberties), fair equal-
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ity of opportunity, and the like, perhaps’the difference principle can be
roughly satisfied by adjusting upward or downward the level of income ex-
empt from the proportional income tax. Here that level serves as the instru-
ment. Doing this frees us from having to consider the difference principle
on every question of policy. . .

A second worry is whether the fulfillment of the difference principle
should be affirmed in a society’s constitution. It seems that it should not,
for this risks making it a constitutional essential which the courts are to
interpret and enforce, and this task is not one they can perform well.
Whether that principle is met requires a full understanding of how the
economy works and is GQRB&% difficult to settle with any exactness, al-
though it may often be clear that it is not satisfied. Still, if there is sufficient
agreement on the principle, it might be accepted as one of society’s political
aspirations in. a preamble that lacks legal force (as with the U.S. Consti-
tution). , . .

What should be a constitutional essential is an assurance of a social mini-
mum covering at least the basic human needs, as specified in §38.3-4. For it
is reasonably obvious that the difference principle is rather blatantly vio-
lated when that minimum is not guaranteed. This meets the desideratum
that the fulfillment, or lack of it, of a constitutional essential should be fairly
obvious, or at any rate, a matter open to public view that courts should be
reasonably competent to assess.*’

§50. The Family as a Basic Institution

50.1. The aims of the following comments about the family are modest:
they merely indicate why the principles of justice apply to the family, but
they do not indicate in any detail what those principles require. Before do-
ing this, I comment that the family is part of the basic structure, the reason
being that one of its essential roles is to establish the orderly production
and reproduction of society and of its culture from one generation to the
next. Recall that a political society is always regarded as a scheme of coop-
eration over time indefinitely; the idea of a future time when its affairs are to
be wound up and society disbanded is foreign to our conception of society.
Reproductive labor is socially necessary labor. Accepting this, essential to

40. .H_Em endorses Frank Michelman’s view in his discussion “The Supreme Court, 1968
Term—Foreword: On Protecting the Poor through the Fourteenth Amendment,” Harvard

Law Review 83 A.mewv" 7-59. See also his “Welfare Rights in a Constitutional Democracy,”

Washington University Law Quarterly (1979): 659-693.
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the role of the family is the arrangement in a reasonable and effective way of
the raising and caring for children, ensuring their moral development and
education into the wider culture.*! Citizens must have a sense of justice and
the political virtues that support just political and social institutions. More-
over, the family must fulfill this role in appropriate numbers to maintain an
enduring society. Still, no particular form of the family (monogamous, het-
erosexual, or otherwise) is so far required by a political conception of jus-
tice so long as it is arranged to fulfill these tasks effectively and does not run
afoul of other political values.*? .
These necessities limit all arrangements of the basic structure, including
efforts to achieve fair equality of opportunity. The family imposes con-
straints on ways in which this can be done, and the two principles are
stated to try to take those constraints into account. Here the difference
principle is relevant, for when it is met, those with lesser opportunity can
accept more easily the constraints the family and other social conditions

" impose.®® I cannot pursue these complexities here, but assume that as chil-

dren we grow up in a small intimate group in which elders (normally our
parents) have a certain moral and social authority.**

50.2. It may be thought that the principles of justice do not apply to the
family and that therefore they cannot secure equal justice for women and
their children.®” This is a misconception. It may arise as follows: the pri-
mary subject of justice is the basic structure of society understood as the ar-
rangement of society’s main institutions into a unified system of social co-
operation over time. The principles of political justice are to apply directly
to this structure, but they are not to apply directly to the internal life of the
many associations within it, the family among them. Thus, it may be asked

41. Theory, §§70-76.

42. Note that this observation sets the way in which justice as fairness deals with the
question of gay and lesbian rights and duties, and how they affect the family. If these rights
and duties are consistent with orderly family life and the education of children, they are, cet-
eris paribus, fully admissible.

43. See Theory, §77: 448. :

44. Some think that the lexical priority of fair equality of opportunity over the difference
principle is too strong, and that either a weaker priority or a weaker form of the opportunity
principle would be better, and indeed more in accord with fundamental ideas of justice as
fairness itself. At present I do not know what is best here and simply register my uncertainty.
How to specify and weight the opportunity principle is a matter of great difficulty and some
such alternative may well be better.

45. See Susan Moller Okin, Fustice, Gender, and the Family (New York: Basic Books,

1989), chap. 5, e.g., pp. 90-93.
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how, if those principles do not apply directly to the internal life of families,
they can ensure equal justice for wives along with their husbands.

We mentioned this question earlier (§4.2), but it needs further discus-
sion. Note that much the same question arises in regard to all associations,
whether they be churches and universities, professional and scientific asso-
ciations, business firms and labor unions. The family is not peculiar in this
respect. To illustrate: it is clear that the two principles of justice (as with
other liberal principles) do not require ecclesiastical governance to be dem-
ocratic. Bishops and cardinals need not be elected; nor are the benefits at-
tached to a church’s hierarchy of offices to satisfy the difference principle.
This llustrates how the principles of political justice do not apply directly
to the internal life of a church, nor is it desirable, or consistent with liberty
of conscience or freedom of association, that they should.

On the other hand, the principles of political justice do impose certain
essential constraints that bear on ecclesiastical governance. As we saw
(§4.2), churches cannot practice effective intolerance since, as the princi-
ples of justice require, public law does not recognize heresy and apostasy as
crimes, and its members are always at liberty to leave their faith. Thus, al-
though the principles of justice do not apply directly to the internal life of
churches, they do protect the rights and liberties of their members by the
constraints to which all churches and associations are subject.

This is not to deny that there are appropriate conceptions of justice that
apply directly to most if not all associations and groups, as well as to the
various kinds of relationships among individuals. Yet these conceptions of

justice are not political conceptions. In each case, what is the appropriate
conception is a separate and additional question, to be considered anew in
any particular instance, given the nature and role of the association, group,
or relation at hand.

~ 50.3. Now consider again the family. Here the formula is the same: politi-
cal principles do not apply directly to its internal life but they do impose
essential constraints on the family as an institution and guarantee the basic
rights and liberties and fair opportunities of all its members. This they do,
as I have said, by specifying the basic claims of equal citizens who are mem-
bers of families. The family as part of the basic structure cannot violate
these freedoms. Since wives are equally citizens with their husbands, they
have all the same basic rights and liberties and fair opportunities as their
husbands; and this, together with the correct application of the other prin-

~ ciples of justice, should suffice to secure their equality and independence.
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To put the point another way, we distinguish between the point of view
of people as citizens and their point of view as members of families and of
other associations.‘S As citizens we have reasons to impose the constraints
specified by the political principles of justice on associations; while as
members of associations we have reasons for limiting those constraints so
that they leave room for a free and flourishing internal life appropriate to
the association in question. Here again we see the need for the division of
labor between different kinds of principles. We wouldn’t want political
principles of justice to apply directly to the internal life of the family. It is
hardly sensible that as parents we be required to treat our children in accor-
dance with political principles. Here those principles are out of place. Cer-
tainly parents should follow some conception of justice (or fairness) and
due respect in regard to each of their children, but, within certain limits,"
this is not for political principles to prescribe. Of course, the prohibition of
abuses and the neglect of children, and much else, will, as constraints, be a
vital part of family law. But at some point society has to trust to the natural
affection and goodwill of parents.*®

Beyond the above considerations founded on the equality of women, the
principles of justice also impose constraints on the family on behalf of chil-
dren who are society’s future citizens and have claims as such. As we have

46. I borrow this thought from Joshua Cohen. See his review, “Okin on Justice, Gender,
and Family,” in the Canadian Journal of Philosophy 22 (June 1992): 263-286.

47. The point here is that the treatment of children must be such as to support the fam-
ily’s role in upholding a constitutional regime. Suppose, for example, that primogeniture, or
singling out the first son or daughter as-always especially favored, were to undercut the fam-
ily’s role in that respect. Then it should be reconsidered.

48. Michael Sandel, in his Liberalism and the Limits of Fustice (Cambridge: Cambridge
University Press, 1982), on p. 33, considers the situation in which the harmonious family
comes to be wrought with dissension. The affections and openness of previous times give
way to the demands of fairness and rights. He imagines that past good feelings are replaced
by an unexceptionable integrity and judiciousness, so that no injustice prevails. “Parents
and children reflectively equilibriate, dutifully if sullenly, abide by the two principles of jus-
tice, and even manage to achieve the conditions of stability and congruence, so that the good
of justice is realized within their household.” One mistake here is that he supposes the two
principles to hold generally for all associations, whereas they hold only for the basic struc-
ture. Another mistake is that he seems to take justice as fairness as-saying that the establish-
ment of full justice would restore the moral character of the family. This last, justice as fair-
ness does not say. Some conception of justice is indeed viewed as appropriate for the family,
as for other associations and cases of local justice. Yet such a conception—usually a different
one for each kind of association—is necessary, but by no means sufficient, to restore the
moral character of the family, The fundamental role of basic justice must not be taken for
more than it is.
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noted, a long and historic injustice to womien is that they have borne, and
continue to bear, a disproportionate share of the task of raising, nurturing,
and caring for their children. When they are even further disadvantaged by
the law of divorce, this burden makes them highly vilnerable.* These in-
Justices bear harshly not only on women but also on their children and they
tend to undermine children’s capacity to acquire the political virtues re-
quired of future citizens in a viable democratic regime.’® Mill held that the
family in his day was a school for male despotism: it inculcated habits of
thought and ways of feeling and conduct incompatible with democracy.”* If
so, the principles of justice enjoining democracy can plainly be invoked to
reform it. .

50.4. Thus, when political liberalism distinguishes between political jus-
tice that applies to the basic structure and other conceptions of justice that
apply to the various associations within that structure, it does not regard
the political and the nonpolitical domains as two separate, disconnected
spaces, as it were, each governed solely by its own distinct principles. Even
if the basic structure alone is the primary subject of justice, principles of
Jjustice still put essential restrictions on the family and all other associations.
The adult members of families and other associations are equal citizens
first: that is their basic position. No institution or association in which they
are involved can violate their rights as citizens.

A domain so-called, or a sphere of life, is not, then, something already
given apart from principles of justice. A domain is not a kind of space, or
place, but rather is simply the result, or upshot, of how the principles of po-
litical justice are applied, directly to the basic structure and indirectly to the
associations within it. The principles defining the equal basic liberties and
fair opportunities of citizens always hold in and through all so-called do-
mains. The equal rights of women and the claims of their children as future
citizens are inalienable and protect them wherever they are. And as we have
seen, gender distinctions limiting those rights and liberties are excluded
(§18.4-6). So the spheres of the political and the public, and of the not-
public and the private, take their shape from the content and application of
the conception of justice and its principles. If the so-called private sphere is
a space alleged to be exempt from justice, then there is no such thing.

49. See Okin’s discussion, Fustice, Gender, and the Famaly, chap. 7.
50. On these virtues, see Part V, §§57, 59.
51. J. S. Mill, Tke Subjection of Women (1868), in Collected Works, vol. XXI, chap. 2.
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50.5. More generally, since property-owning democracy aims for full
equality of women, it must include arrangements to achieve that. If a basic,
if not the main, cause of women’s inequality is their greater share in the
bearing, nurturing, and caring for children in the traditional division of la-
bor within the family, steps need to be taken either to equalize their share or
to compensate them for it. How best to do this in particular historical con-
ditions is not for political philosophy to decide. But a now common pro-
posal is that as a norm or guideline, the law should count a wife’s work in
raising children (when she bears that burden as is still common) as entitling
her to an equal share in the income her husband earns during their mar-
riage. Should there be a divorce, she should have an equal share in the in-
creased value of the family’s assets during that time.”

Any departure from this norm would require a special and clear justifica-
tion. It seems intolerable that a husband may depart the family, taking his
earning power with him and leaving his wife and children far less advan-
taged than before. Forced to fend for themselves, their economic position is
often precarious. A society that permits this does not care about women, .
much less about their equality, or even about their children who are its fu-
ture. Indeed, is it a political society at all?*’

50.6. Okin in her critical though not unsympathetic discussion of The-
ory has said that there is implicit in it a potential critique of the family and
gender-structured social institutions. This critique can be developed, she
thinks, first, from the fact that the parties in the original position do not
know the sex of those they represent; and second, from the fact that the
family and the gender system, as part of the basic structure, are to be sub-
ject to the scrutiny of its principles.*

I should like to think that Okin is right. The crucial question may be:
what precisely is covered by gender-structured institutions? How are their
lines drawn? If we say the gender system includes whatever social arrange-
ments adversely affect the equal basic liberties and opportunities of women,
as well as of those of their children as future citizens, then surely that sys-

52. For an instructive discussion of this proposal and other related questions concerning
the equality of women, see Okin, Fustice, Gender, and the Family, chaps. 7-8.

59. I have in mind here the fact that a political society is a system of cooperation from
one generation to the next. Note that in the text I have assumed that the traditional division ,
of labor in the family is common and have addressed only that situation in order to indicate
what the principles of justice seem to require.

54. Okin, Fustice, Gender, and the Family, pp. 101, 105.
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tem is subject to critique by the principles f justice. The question then be-
comes whether the fulfillment of these principles suffices to remedy the sys-
tem’s faults. This depends in part on social theory and human psychology,
and much else. It cannot be settled by a conception of justice alone and I
shall not try to reflect further on the matter here.

I conclude by remarking that I have appealed to only a few values of
public reason covered by the political conception of justice. Among these
values are the equality of women, the equality of children as future citizens,
and finally, the value of the family in securing the orderly production and
reproduction of society and of its culture from one generation to the next,
and so in a just democratic society, its value in cultivating and encouraging
the attitudes and virtues supporting such institutions. In other cases, fur-
ther political values can be appealed to.

§51. The Flexibility of an Index of Primary Goods

51.1. In order to illustrate the practical use of an index of primary goods
and the flexibility such an index provides, I discuss in some detail an objec-
tion Sen has raised to such an index: namely, that it is bound to be too in-
flexible to be fair.*® Discussing this will clarify the idea of primary goods by
noting their connection with Sen’s important idea that interpersonal com-
parisons must be based, in part at least, on a measure of what he calls a per-
son’s “basic capabilities.”

Sen’s objection rests on two points. The first is that to use an index of
these goods is, in effect, to work in the wrong space, and so involves a mis-
leading metric: that is, primary goods themselves should not be viewed as
the embodiment of advantage, since in fact advantage depends on a relation
between persons and goods. An acceptable basis of interpersonal compari-
sons, the objection continues, must rest, at least in good part, on a measure
of a person’s basic capabilities.

To explain: Sen holds that utilitarianism is mistaken in viewing goods
solely as satisfying individuals’ desires and preferences. He thinks that the
relation of goods to basic capabilities is also essential: goods make it possi-
ble for us to do certain basic things, for example, dressing and feeding our-

55. Sen’s objection was first stated in. “Equality of What?” Tanner Lectures on Human
Values, vol. 1 (Salt Lake City: University of Utah Press, 1979), reprinted in Ghoice, Welfare,
and Measurement (Cambridge, Mass.: MIT Press, 1982), pp. 365-366. This objection is fur-
ther elaborated in his Inequality Reexamined (Cambridge, Mass.: Harvard University Press,
1992); see especially chap. 5.
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selves, moving from place to place unassisted, holding a position or pursu-
ing an occupation, and taking part in politics and the public life of our
community. By abstracting from the relation of goods to basic capabilities
and focusing on primary goods, Sen thinks an index of primary goods fo-
cuses on the wrong thing.

5i.2. In reply, it should be stressed that the account of primary goods
does take into account, and does not abstract from, basic capabilities:
namely, the capabilities of citizens as free and equal persons in virtue of
their two moral powers. It is these powers that enable them to be normal
and fully cooperating members of society over a complete life and to main-
tain their status as free and equal citizens. We rely on a conception of citi-
zens’ capabilities and basic needs, and the equal rights and liberties are
specified with these moral powers in mind. As we have seen (§32), those
rights and liberties are essential conditions for the adequate development
and full exercise of those powers in certain fundamental cases of great sig-
nificance. We say:

(i) The equal political liberties, and freedom of speech and freedom of
assembly and the like, are necessary for the development and exercise of
citizens’ sense of justice and are required if citizens are to make rational
judgments in the adoption of just political aims and in the pursuit of effec-
tive social policies.

(ii) The equal civil liberties, liberty of conscience and freedom of associ-
ation, and free choice of occupation and the like, are necessary for the de-
velopment and exercise of citizens’ capacity for a conception of the good:
that is, the capacity to form, to revise and rationally to pursue what one
views as worthwhile in human life, as understood in the light of a (fully or
partially) comprehensive religious, philosophical, or moral doctrine.

(iii) Income and wealth are general all-purpose means required to
achieve a wide range of (permissible) ends, whatever they may be, and in
particular, the end of realizing the two moral powers and advancing the
ends of the (complete) conceptions of the good that citizens affirm or
adopt.

These remarks locate the role of primary goods within the framework of
justice as fairness as a whole. Attending to this framework, we see that it

- does recognize the fundamental relation between primary goods and per-

sons’ basic capabilities. In fact, the index of those goods is drawn up by
asking what things, given the basic capabilities included in the (normative)

* conception of citizens as free and equal, are required by citizens to maintain



