1 OGERMAMN CONSTITUTIOMALISM

creates what the Basic Law describes as the “free democratic order” in which indi-
vidual liberties, majority rule, responsible and competitive party governmél*{t, sepa-
ration of powers, the constitutional state principle, and the observance by Cl'tlZE.nS of
certain principles of political obligation play a central role. The Constitutional
Court's function in Germany's juridical democracy is to define, protect, and recon-
cile these various and often conflicting constitutional values. In performing this task,

as the cases featured in Parts II and III show, the Court has been a crucial player in .

(German constitutional polities.

1

The Federal Constitutional Court

The jurisdiction of the U.S. Supreme Court extends to cases and controversies aris-
ing under the constitution and federal law. Its authority reaches even to private law
when the parties in dispute are citizens of different states. By contrast, Germany’s
Federal Constitutional Court (Bundesverfassungsgericht), as guardian of the consti-
tutional order, is a specialized tribunal empowered to decide only constitutional
questions and alimited set of public-law controversies. Thus, Germany ranks among
those civil-law countries with a centralized system of judicial review.! The deeply in-
grained Continental belief that judicial review is a political act, following the as-
sumption that “constitutional law—like international law—is genuine political law,
in contrast, for example, to civil and criminal law,"? prompted Germans to vest the
power to declare laws unconstitutional in a special tribunal staffed with judges
elected by Parliament and widely representative of the political community rather
than in a multi-jurisdictional high court of justice dominated by appointed legal
technicians.

Another factor that encouraged the framers of West Germany’s Constitution,
known as the Basic Law (Grundgesetz), to assign the function of constitutional judi-
cial review to a single court was the traditional structure of the German judiciary and
the unfamiliarity of its judges with constitutional adjudication. The German judi-
ciary includes separate hierarchies of administrative, labor, fiscal, and social courts,
while civil and criminal jurisdiction is vested in another, much larger, system of ordi-
nary courts.> All trial and intermediate courts of appeal are state (Land) tribunals;
federal courts serve as courts of last resort. The federal courts, divided by subject
matter, are at the apex of their respective judicial hierarchies. These tribunals include
the Federal Court of Justice (Bundesgerichtshof) with jurisdiction over civil and
criminal matters, the Federal Administrative Court (Bundesverwaltungsgericht),
the Federal Finance Court (Bundesfinanzhof), the Federal Labor Court (Bundesar-
beitsgericht), and the Federal Social Court (Bundessozialgericht). Like the appellate
courts generally, these tribunals are staffed by a host of judges (more than one hun-
dred on the Federal Court of Justice alone) who sit in panels of five. The complexity
of this structure and the lack of any tradition of stare decisis would have rendered an
American-style, decentralized system of judicial review, in which all courts may de-
clare laws unconstitutional, unworkable in Germany.

Judicial attitudes toward constitutional review also militated against a decentral-
ized system. The background and professional training of the 20,101 career judges (as
of 31 December 2008)* who staff the German judiciary are unlikely to produce the
independence of mind typical of judges in the Anglo-American tradition. German
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judges usnally enter the judiciary im mediately after the conclusion of their legal train-

ing,® and success is denoted by pramotion within the ranks of the judicial bureau-

cracy. In contrast, most American judges are appointed at a later stage of their ca-

reers, usually after achieving success in public office or as private lawyers, German
judges have been characterized as seeking to clothe themselves in anonymity and to
insist that it is the court and not the judge who decides; moreover, the judicial task is
to apply the law as written and with exacting objectivity.® Although this portrayal of
the typical German judge is less true today than it was fifty years ago, the conserva-
tive reputation and public distrust of the regular judiciary at the time the Basic Law
was created were sufficient to ensure that the power of judicial review would be con-

centrated in a single and independent tribunal.”

ORIGIN
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Constitutional Review. Constitutional review appeared in embryonic form during
the Holy Roman Empire. The need for unity among the principalities of the empire

and peace among their warring princes prompted Maximilian 1in 1495 to create the

Imperial Chamber Court (Reichskammergericht) , before which the German princes

resolved their differences. By the seventeenth century the Imperial Chamber Court
and some local courts occasionally enforced the “constitutional” rights of estates
against crown princes. Compacts or treaties governed their mutual rights and obliga-
tions. Constitutional review commenced when these tribunals enforced—to the ex
tent that their rulings could be enforced—the corporate rights of estates under these
documents.”

Constitutional review in its modern form emerged in the nineteenth century.”
Agafn, it served as a principal tool for the resolution of constitutional disputes among
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Supreme Court, published a major legal treatise in defense of judicial review.'® Two

n of German jurists, with Rudolf von Thering emerging as its

chief spokesman, went on record in favor of judicial review. Jurists attending the
meeting recalled that the Frankfurt Constitution called for the creation of an Impe-
rial Court of Justice (Reichsgericht). This court would have had the authority to hear
complaints by a state against national laws allegedly in violation of the constitution
and even by ordinary citizens claiming a governmental invasion of their fundamen-
tal rights, foreshadowing by a century similar authority conferred on the Federal
Constitutional Court. Their views, however, like the Frankfuort Constitution itself,
failed to take root in the legal soil of monarchical Germany (1871-1918)."

The Weimar Republic provided a climate more Symp athetic to judicial review. In-
spired by the Erankfurt Constitution of 1849, the Weimar Constitution of 1919 estab-
lished a constitutional democracy undergirded by a bill of rights. The Weimar period
also witnessed the continuing influence of the “free law” school (Freirechtsschule) of
judicial interpretation,'® marking a significant challenge to the dominant tradition
of legal positivism. And although the Weimar Constitution remained silent with
respect to the power of the courts to review the constitutionality of law," judicial
review as a principle of limited government enjoyed strong support in the Weimar
National Assembly.

As Hugo Preuss predicted—and warned—-the Weimar Censtitution’s failure to
expressly ban judicial review prompted courts to arrogate this power to themselves.™
In the early 1920s several federal high courts, including the Imperial Court of Justice
(which was established under the monarchical regime in 1879 and survived the re-
publican revolution of 1918 with its jurisdiction—and name—intact), suggested in
dicta that they possessed the power to examine the constitutionality of laws.*! On 15
January 1924, deeply disturbed by the swelling controversy over the revaluation of
debts, the Association of German Judges confidently announced that courts of law
were indeed empowered to protect the right of contract and, if necessary, to strike
down national laws and other state actions—ot inactions that failed to safeguard
property rights—on substantive constitutional grounds.” Several months later, the
Imperial Court of Justice announced that “in principle courts of law are authorized

to examine the formal and material validity of laws and ordinances."?

State courts during the Weimar period held firm to the German tradition that

judges are subject to law and have the duty to apply it even in the face of conflicting

constitutional norms. Yet even here, differing postures toward judicial review were
beginning to emerge. Although most state constitutions said nothing about judicial
review, some courts followed the lead of the Imperial Court of Justice by accepting
judicial review in principle; however, they seldom invoked it to nullify legislation.
Only the Bavarian Constitution expressly authorized courts to review laws in light of
both state and national constitutions. The Schaumburg-Lippe Constitution, echoing
the still-dominant German view, expressly denied this power to the courts.**

When the German states (Linder) reemerged as viable political entities after

World War 1, judicial review appeared once more,
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The draft plan envisioned a cribunal vested with both the competence of the State - - The framers rejecr PUTTGNAL Ccatpr
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recommended a plan of judicial recruitment that would broaden the court’s political : ow, however, the individual right vin Weimar Germany and Augpri \

h ria.

support. The plan included propesals for 1) the election of justices in equal numbers
by the Parliament (Bundestag) and the Federal Council of States (Bundesrat), 2) the
participation of both of these bodies in selecting the court’s presiding justice {presi-
dent), and 3) the selection of one-half of the justices from the high federal courts of
appeal and the highest state courts. 3 But the drafters were at odds over how the new
court should be structured; the discord centered on whether it should be organized
as a tribunal separate from and independent of all other courts or carved out of one of

the federal high courts of appeal.*®
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mentarischer Rat).** It all boiled down to a dispute over the nature of the new tribu-
nal. Should it be like Weimar’s State High Court and serve mainly as an organ for
resolving conflicts between branches and levels of government (i.e., a court of consti-
tutional review)? Or should it combine such jurisdiction with the general power to
review the constitutionality of legislation (i.e., a court of judicial review)? In line with
the Herrenchiemsee plan, the framers finally agreed to create a constitutional tribu-
nal independent of other public-law courts, but they disagreed over how much of the
constitutional jurisdiction listed in the proposed constitution should be conferred
on it as opposed to other high federal courts.

The controversy centered on the distinction between what some delegates re-
garded as the “political” role of a constitutional court and the more “objective” law-
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The final version of the Basic Law extended the newly created Federal Constifu-;
FCCA) 38 ngsgerichtsgesetz) of 1»

tional Court’s jurisdiction to twelve specific categories of disputes (Article 93 (1)):
and “such other cases as are assigned to it by federal legislation" (Article 93 (1))
Originally the Court’s jurisdiction could be invoked only by federal and state gov-.
ernments (i.e., the chancellor or a Land minister-president and his or her cabinet); tocedyreg, i

parliamentary political parties, and, in certain circumstances, regular courts of la¥ ' » 1p
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Court’s members, 2) specifies the procedures of'judiciul self?‘ctmtn, 3,)) pi;)::i.}:eioti]z
t‘;vo-ﬂe;1ate tribunal, 4) enumerates the jurisdiction of e_ach‘sina e,t;DEit P
rule; of access under each jurisdictional category., 6) defines t;e‘: a ! the thepe
num (both senates sitting together), and 7) estabhshes.the conditions

1
or retirement of the Court’s members.

JURISDICTION

The U.S. Constitution contains no express reference tc? any j%l(?ltlal Ipo:;;zrstec;n ;::s;sl
.h. onstitutional validity of legislative or executive dec1sx-ons. n be semina,
el v v. Madison (1803) Chief Justice John Marshall derived the doctrin ‘
adi Mm'b".'y v;b 'ﬂnferem:e from the nature of a written constitution and the role o
}udl'(:lzl' r'ewe‘:; 'I;rule Basic Law, by contrast, leaves nothing to inferm?ce. It enumerat:
tallllec]:?t;zlzrz;lstitutional Court’s jurisdiction. The Court is authorized to hear cas

involving the following actions:

Forfeiture of basic rights (Article 18) '
Constitutionality of political parties (Article 21 ()
Review of election resuits (Article 41 (1)) .
Impeachment of the federal president (A.rtlcle 61) .
Disputes between high state organs (Article 93 (1) [1
Abstract judicial review (Article 93 {1) [2])
Federal-state conflicts (Articles 93 (1) [3] e?nd 84.(4))
Individual constitutional complaints (Art}cle 93 (1) [4.;]%
Municipal constitutional complaints (Article 93 (1} [4b]
Other disputes specified by law (Article 93 (2D
Removal of judges (Article 98)

Intrastate constitutional disputes (Article 99)

Concrete judicial review (Article 100 (1))

Public international law actions (Article 100 (2))

State constitutional court references (Article 100 (3))

Applicability of federal Taw (Article 126}

The Court thus has the authority not only to settle conventfgnai z}c;r;s{.ltcllt:;i:szil
troversies but also to try impeachments of the federal presiden undesprast
cdontiol; review decisions of the Bundestag relating to the‘vahd'lry offa;l :—i‘ ecllfoa ‘; iy
t; 1_cl:‘le,c:ide questions critical to the definition .a.nd zu:'lrrumstra’clcmhoS ;d ;:(11 ano;her
these constitutionally articulated responsibilities the Bundes-ttzgt ; zcourt Lanother
prominent jurisdictional power; Article 32 of the Fcca permi
temporary injunction in particular c%rcu'mstances. it either the Fitst or
Each of the jurisdictional categories listed abow-a is a ;Gr d to either fhe Pt o
Second Senate. The most important of these cat'ego.n‘es involve S
laints brought by ordinary citizens, concrete judicial review, reque
p

THE FEDER AL Cumey TTUTIONAL COURT

TaBLE 1 Federal Censtitutional Court Cases, 1051~2011

Proceeding Docketed Decided
Constitutional Complaints 188,187 166,608"
Concrete Judicial Review 3,511 L2261
Requests for Temporary 2,370 1,847
Injunction
Disputes between Federal Organs 180 a7
Abstract Judicial Review 172 109
Federal-State Conflicts 45 a7
Unconstitutional Parties 8 5
Other Proceedings 545 291
Totals 195,018 170,245

* Constitutional complaints decided by the scnates: 4,034, The re-
mainder were decided by th ree-justice committees/chambers,

" Concrete judicial review cases decided by the senates: 1,043, The
remainder were decided by the three-justice chambers.

Sources: “Docketed" Bundesverfassungsgericllt, “Aufgaben,
Verfahren und Organisation- - Statistik fiir das Geschiftsjahr
20n1—Einginge nach Verfahrensarten,” available at www.bundes.
verfussungsgericht.de/organisation/gbzoll/A—I-+.11tml; “Decided ™,
Bundesverfassungsgericht, “Aunfgaben, Verfahren und
Organisation—Statistik fir das Geschiftsjahr 2011—Erledigungen
nach Verfahrensarten,” available at www.bundesverfassungsgericht
.de/nrg:misation/gbzo11/A~I-5.html.

injunctions, disputes between hi

gh organs of the national government, abstract judji-
cial review, federal-state conflict

s, and challenges to the constitutionality of political
parties—importance here being measured by the number of cases filed in each cate-
gory. As Table 1 shows, constitutional complaints make up about 96 percent of the
Court’s caseload. As we shall see, however, some of the Court’s most politically im-
portant work arises in other jurisdictional areas,

Constitutional Complaints. A constitutional complaint may be brought by individu-
als and entities vested with particular rights under the constitution. In this sense the
constitutional complaint differs from all other proceedings before the Court (except
applications for temporary injunctions), because the other proceedings are limited
to governmental entities, certain parliamentary groups, and judicial tribunals. A frer
exhausting all available means to find relief in the other courts,* persons who
claim that the state has violated one or more of their rights under the Basic Law
may file a constitutional complaint with the Federal Constitutional Court. Consti-
tutional complaints must be lodged within a certain t

ime, identify the offending
action or omission and the institution of public author

ity responsible, and specify
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the constitutional right that has been violated*! The rccA requires the Court ta ac-
cept for decision any complaint if it is constitutionally significant or if the failure to
accept it would work a grave hardship on the complainant.*

The right of an individual to file a constitutional complaint was originally be-

stowed by legistation, and German citizens took advantage of this statutory right

in increasing numbers over the years. By the mid-i960s the Court was awash in such -

complaints. Germans had come to regard the constitutional complaint as an impor-
tant prerogative. From the beginning, these complaints have constituted the Court’s
major source of business. In response, and with the Court’s backing, federal legislators
anchored the right to file constitutional complaints in the Basic Law itself (Article 93
(1) [4a]). A companion amendment ratified in the same year (1969) vested municipali-
ties with the right to file a constitutional complaint if a law violates their right to self-
government under Article 28.#? The constitutional complaint was so popular that ne
responsible public official opposed these amendments. Years later a president of the
Federal Constitutional Court was moved to say that the “administration of justice in
the Federal Republic of Germany would be unthinkable without the complaint of
unconstitutionality."*

According to Article 93 (1) [4a] of the Basic Law, any person may submit a complaint
of unconstitutionality to the Court if one of his or her fundamental substantive or
procedural rights under the constitution has been violated by “public authority.”
“Any person” within the meaning of this provision includes natural persons with the
legal capacity to sue as well as corporate bodies and other “legal persons” possessing.
rights under the Basic Law. As a general rule, only domestic legal persons are permit-
ted to file constitutional complaints, although the Court has ruled that foreign corpo-
rations are entitled to file complaints alleging a violation of the procedural rights
secured by Articles 101 (1) [2] and 103. The public authority clause of Article 93 (1) [4a]
permits constitutional complaints to be brought against any governmental action, in-

cluding judicial decisions, -dministrative decrees, and legislative acts. No ordinary
judicial remedy is available against legislative acts. If, however, such an act is likely to

cause a person serious and irreversible harm, he or she may file the complaint against

the act without exhausting other remedies. Finally, over and above these basic thresh-
old requirements, a complaint must be offensichtlich begriindet or “clearly justified”
(obviously stating a legally justifiable claim) if it is to be accepted and decided on its
merits by one of the Court’s three-justice chambers (an internal process described later
in this chapter).®

The procedure for filing complaints in the Constitutional Court is relatively easy
and inexpensive. No filing fees or formal papers are required. Increasingly, com-
plaints are prepared with the aid of a lawyer,'¢ even though no legal assistance is re-
quired at any stage of the complaint proceeding.'” As a consequence of these rather

permissive submission rules the Court has been flooded with complaints, which

have swelled in number from well under 1,000 per year in the 19508, to around 3,500 per

year in the mid-1980s, and rising from around 5,000 per year in the 1990s to a peak of
more than 6,300 in 2009. The number of constitutional complaints fled with the Court -
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1 CHAPTER ONE

complaint in the first place is likely to feel an urgent need for relief as well 3V Viewed
from this perspective, even the one year it takes the Court to resolve 70 percent ofall
constitutional complaints might seem too long a wait.**

Political strategy, as much as a concern for delayed relief from the Court, plays an
equal role in the relatively large number of temporary injunction applications. Laws,
executive actions, or judicial orders with time-sensitive objectives can be undermined
effectively with a successful temporary injunction application regardless of the out-
come in the substantive constitutional challenge, the results of which might be
reached long after the fact. This kind of political brinksmanship is often on display in -
temporary injunction proceedings connected with constitutional challenges to for-
eign policy questions.* This dynamic also highlights the fact that applications for
temporary injunctions are not limited to constitutional complainants but are avail-
able in all disputes subject to the Court’s jurisdiction, including those disputes featur-
ing entities of public authority in Organstreit proceedings or abstract judicial review
proceedings.

Article 32 of the Fcca provides that “[ijn a dispute the Federal Constitutional
Court may deal with a matter provisionally by means of a temporary injunction if
this is urgently needed to avert serious detriment, ward off imminent force or for any
other important reason for the common weal.” The Court applies a strict standard
and usually exercises considerable reserve when confronted with requests for tempo-
rary injunctions. The requisite urgency exists only if the Court cannot act on the
underlying substantive dispute in time to avoid detriment. The alleged harm will not
be regarded as “serious,” the Court has said, if it is slight, temporary, correctable, or

compensable. In deciding whether to issue a temporary injunction the Court invokes
the so-called double hypothesis in a “weighing model.” In principle, wholly blind to
the possible outcome of the underlying substantive constitutional dispute, the Court
weighs two concerns: 1) the harm that would result if no injunction is issued but the
challenged measures are later declared unconstitutional in the underlying substan-
tive proceeding; and 2) the harm that would result if an injunction is issued but the
challenged measures are later found to be constitutional in the underlying substan-
tive proceeding®® The factors to be weighed, however, obviously require the Court
to give some consideration to the possible outcome in the underlying substantive
constitutional dispute. For this reason it should not be surprising that, despite the
Court’s repeated insistence to the contrary, its decision on an application for a tem-
porary injunction very frequently is indicative of the outcome in the underlying

substantive constitutional matter.

Disputes between High Federal Organs. Conflicts known as Organstreit proceed-
ings involve constitutional disputes between the highest “organs” or branches of the
Federal Republic. The Court’s function here is to supervise the operation and inter-
nal procedures of these executive and legislative organs and to maintain the proper
institutional balance between them.’! The governmental organs qualified to bring
cases under this jurisdiction are the federal president, Bundesrat, federal govern-

- individual’s subjective right nor the claim of

. forc_es the principle ofjudicial independence,

Federal-State Conflicts.
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between different states, or within a state if no other legal recourse is provided. Here
again, only the respective governments in question are authorized to bring such
suits. As in Organstreit proceedings, the complaining party must assert that the act
or omission complained of has resulted in a direct infringement of a right or duty as-
signed by the Basic Law. For its part, the Constitutional Court is obligated by faw
to declare whether the act or omission infringes the Basic Law and to specify the
provision violated. In the process of deciding such a case the Court “may also de-
cide a point of law relevant to the interpretation of the [applicable] provision of

the Basic Law.”®!

Prohibiting Political Parties. The Federal Constitutional Court’s function as guard-
ian of the constitutional order finds its most vivid expression in Article a1 (2) of the
Basic Law. Under this provision, political parties seeking “to impair or abolish the
free democratic basic order or to endanger the existence of the Federal Republic
of Germany shall be unconstitutional.” The article goes on to declare that only the
Federal Constitutional Court may declare parties unconstitutional. Toe minimize any
abuse of this provision, the Fcca authorizes only the Bundestag, the Bundesrat, and
the federal government (Bundesregierung; i.e., the chanceilor and his or her cabi-
net) to initiate an Article 21 action against a party. A Land government may apply to
have a party declared unconstitutional if that party’s organization is confined to the
applicant’s territory. This jurisdiction, as with most of the other proceedings before
the Court, is compulsory. Unless the moving party withdraws its petition, the Court
is obligated to decide the case, even if it takes its time in doing so.

As Table 1 indicates, the Court has received only eight such petitions and decided -
five. In two of the cases, decided early on, the Court sustained the petitions: in 1952

when it banned the neo-Nazi Socialist Reich Party (srP), and in 1956 when it ruled
the Communist Party of Germany {(xpp) unconstitutional.®® In 1994 the Court re-
jected the petitions of the Bundesrat and the federal government to have the Free

German Workers Party (Freiheitliche Deutsche Arbeiterpartei; hereafter referred to -

as the FAP) declared unconstitutional as well as Hamburg’s petition to ban the Na-

tional List (hereafter referred to as the N1) from operating in its territory. The Court

ruled that although the Eap and the N1 advanced views hostile to political democ-

racy, neither group qualified as a political party within the meaning of the law or the
constitution.’ In 2003 the petitions of the Bundestag, Bundesrat, and federal gov-
ernment, seeking a ban of the far-right National Democratic Party of Germany (Na-
tionaldemokratische Partei Deutschlands; hereafter referred to as the npD), were
dismissed because of the extensive, covert involvement of government security

agents in the leadership of the party.
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In 1953 the Bundestag severed the Court's ties to the Ministry of Justice, and by
w60, with the gradual growth of the Court’s prestige and influence, all of the “de-
mands” articulated in the Leibholz memorandum had been met. In Germany's of-
ficial ranking order, the Court’s president now enjoys the fifth-highest position in
the Federal Republic, following the federal president, the federal chancellor, and the
presidents of the two legislative organs {Bundestag and Bundesrat). As “supreme
guardians of the constitution” the remaining justices follow behind. Eventually the
justices of the Federal Constitutional Court were exempted from the disciplinary
code regulating all other German judges.” The Court’s hard-won constitutional status
was best symbolized by a 1968 amendment to the Basic Law providing that the “func-
tion of the Federal Constitutional Court and its justices must not be impaired” even
in a state of emergency. During such a time, the special body responsible for acting
on behalf of the Bundestag and the Bundesrat is barred from amending the ¥cca un-
less such an amendment is required, “in the opinion of the Federal Constitutional

Court, to maintain the Court’s ability to function.””?

Two-Senate Structure. The most important structural feature of the Constitutional
Court is its division into two senates with mutually exclusive jurisdiction and per-
sonnel.” Justices are elected to either the First or Second Senate, with the Court’s
president presiding over one senate and the Court’s vice president presiding over the
other. Both “chief justices” are wholly independent with respect to judicial matters
before their respective senates. Finally, each senate is equipped with its own admin-
istrative office for the organization and distribution of its workload.

The twin-senate idea was a compromise between legislators who preferred a fluid
system of twenty-four justices rotating on smaller panels and those who preferred a
fixed body like that of the U.S. Supreme Court. More important, the bifurcation was
the institutional expression of the old debate between those who viewed the Court
in conventional legal terms and those who saw it in political terms. The original divi-
sion of jurisdiction showed that the senates were intended to fulfill very different
functions. The Second Senate was designed to function much like Weimar’s State
High Court; it would decide political disputes between branches and levels of govern-
ment, settle contested elections, rule on the constitutionality of political parties,™
preside over impeachment proceedings, and decide abstract questions of constitu-

tional law. The First Senate was vested with the authority to review the constitutio nal-

ity of laws and to resolve constitutional doubts arising out of ordinary litigation. More
concerned with the “nonpolitical” side of the Court’s docket and the “objective” pro-

cess of constitutional interpretation, the First Senate would hear the constitutional

complaints of ordinary citizens as well as referrals from other courts. Asalready noted,

an ordinary court that seriously doubts the constitutionality of a statute under which
an actual case arises is obliged, before deciding the case, to refer the constitutional

issue to the Constitutional Court for its decision.”s

This division of labor resulted initially in a huge imbalance between the workloads-
of the two panels. The Second Senate decided only a handful of political cases, while :
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plenum by arguing that resort to the plenum is necessary only if an intentional de-
parture from a decisive facet of the other senate’s reasoning in a similar case is impli-
cated. The First Senate explained that a senate’s “legal opinien” is decisive if retract-
ing it would undermine the concrete holding of the case.* In a rare public display of
tension at the Court, the Second Senate published an accompanying order abjecting
to the First Senate’s assertion of this very narrow standard and its conclusion that the-

standard had not been met in the case at hand.®’

Intrasenate Chamber System. 'To speed up the Court’s decision-making process and
ease the burden of an increasing number of cases, the internal structure of the two sen-
ates was changed in 1956 by authorizing each senate to set up three or more preliminary
examining committees, each consisting of three justices, to filter out frivolous con-
stitutional complaints.® This was made necessary by the fact that, except under dis-
tinct circumstances, the Fcca obliges the Court to admit all constitutional complaints
for decision.” As a consequence of this reform, at the beginning of each business year
the senates established committees, limited however by the rule that no three justices
could serve together on the same committee for more than three years.*® The Court’s
president and vice president served as chairs of the respective committees to which
they were assigned, as did the senior justice on each of the remaining committees. A
committee could dismiss a complaint if all three of its members considered it to be “in-
admissible or to offer no prospect of success for other reasons.”! Under current proce-
dure, if one of the three justices vates to accept a complaint--—that is, if he or she thinks
it has some chance of success—it is forwarded to the full senate for ordinary consider-
ation of its admissibility.?* At this second stage, the “rule of three” controls; if at least
three justices in the full senate are convinced that the complaint raises a question of
constitutional law likely to be clarified by a judicial decision, or that the complainant
will suffer serious harm in the absence of a decision, the complaint will be accepted for
review.®? Thereafter, and on the basis of more detailed examination, a senate majority
could still reject the complaint as inadmissible or trivial **

In 1986, on the Constitutional Court’s recommendation, the Bundestag enhanced
the power of the three-justice committees and renamed them chambers (Kammern).
In addition to the normal screening function they had been performing, the three-
justice chambers are now empowered to rule on the merits of a constitutional com-
plaint if all three justices agree with the result and the decision clearly lies within
standards already laid down in a case decided by the full senate.”> The authority to
declare a statute unconstitutional or in conflict with federal law is still reserved to the
full senate.”® A chamber is not required to file a formal opinion justifying its refusal
to accept a complaint for a decision on the merits.”” As a matter of practice, however,
whether deciding a complaint on the merits or on the question of admissibility

(Zulissigkeit), a chamber often accompanies its decision with an opinion that can be
as short as one page and as long as several pages. Most of these decisions remain un-
published, and they are catalogued in the Court’s files for internal use and reference.
In the past, on rare occasions and in consultation with the full senate, chamber

onal authority to im-
accept because it was
' - 1is practice, however,
aints arriving at the Court, and it was eventually
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chamber system has led to the informal establishment of discretionary review at
the Court, opening the possibility for the strategic development of jurisprudence and
the erosion of subjective rights guarantees, both of which the Fcca sought to avoid.!"™

Despite these concerns, it is clear that some form of gatekeeping procedure invalv-

ssary as a practical matter if the Court is to cope

ingless than full senate review is nece
105

with a system that “entitles {anyone] to complain to it about virtually anything,

Qualifications and Tenure, To qualify for a seat on the Constitutional Court, per-
sons must be forty years of age, be eligible for election to the Bundestag, and possess -
the qualifications for judicial office specified in the German Judiciary Act (Deutsches
Richtergesetz). This means that prospective justices must have normally passed the
first and second major state bar examinations. Additionally, justices may not simulta-
neously hold office in the legislative or executive branch of the federal or a state gov-
ernment. Finally, the Fcca provides that the “functions of a justice shall preclude
any other professional occupation except that of a professor of law at a German insti-

tution of higher education” and that the justice’s judicial functions must take prece-

dence over any and all professorial duties.'™

The ¥CCA originally provided lifetime terms for the justices of each senate who
had been selected from the federal courts. The other members of the Court—justices
not required to be chosen from the federal courts—were limited to renewable eight-
year terms of office. The recruitment of a certain number of judges from the federal
courts for the duration of their terms on those courts was expected to bring judicial
experience and continuity to the Constitutional Court’s work. Parliament amended
the rcca in 1970, however, to provide for single twelve-year terms for all justices,
with no possibility of reelection.'”” Three of the eight justices serving in each senate
must, as before, be elected from the federal judiciary. All justices on the Constitutional

Court—federal judges and other members—must retire at age sixty-eight, even if
they have not yet completed their twelve-year term.

The debate on judicial tenure prior to the 1970 change in the law was entangled with
the question of whether justices should be authorized to publish dissenting opinions.'*®
As early as 1968, lawmakers, supported by a majority of the justices, seemed prepared
to sanction signed dissenting opinions. But the feeling was widespread that the jus-
tices could not be expected to speak their minds if their tenure depended on the con-
tinuing pleasure of the Bundestag or Bundesrat. The justices themselves favored life-
time appointments. The government in turn responded with a bill that provided for
both dissenting opinions and a twelve-year term with the possibility of reelection for

a single second term of twelve years. Social Democrats, however, insisted on a single
fixed term of twelve years, conditioning their support of the dissenting opinion largely
on the acceptance of this proposal. The question was not hotly contested among the
political parties. A single twelve-year term, combined with the dissenting opinion,
was generally thought to be an adequate solution to both the problem of judicial in-
dependence and the need for a greater measure ofjudicial openness on the Constitu-

tional Court.'™

PHE FERDERAL CONSTI FUTIOR AL COovnRT
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committee members do in [act speak for the leaders of their respective parties. The
two-thirds majority required to elect a justice endows opposition parties in the Judicial
Selection Committee with considerable leverage over appointments to the Constitu-
tional Court. Germany’s two main parties, the Social Democrats and the Christian
Democrats, are in a position to veto each other’s judicial nominees. The Free Demo-

cratic Party and the Green Party, traditionally smaller political blocs in the Parliament,

also have won seats on the Court for their nominees. Compromise is a practical neces- -
sity in any case.

Compromise among contending interests and candidacies is equally necessary in
the Bundesrat, where the interests of the various states, often independent of party
affiliation, play a paramount role in the selection of the justices. An advisory com-
mission consisting of the state justice ministers prepares a shart list of potentially
electable nominees. The justice ministers on the commission, like certain state gov-
ernors (minister-presidents) and members of the Bundestag’s Judicial Selection
Committee, often are themselves leading candidates for seats on the Constitutional
Court. Informal agreements emerge from the commission’s proceedings, specifying
which states shall choose prospective justices and in what order. Throughout this
process the commission coordinates its work with the Bundestag’s Judicial Selection
Committee. It is important to avoid duplicate judicial selections, and the two cham-
bers need to agree on the particular senate seats each is going to fill and which of
these seats are to be filled with justices recruited from the federal courts.'!*

While the process for the selection of Federal Constitutional Court justices lacks

the transparency of the process by which justices are seated on the U.S. Supreme
Court, the spirit of compromise and cooperation that prevails in Germany has, thus
far, avoided the sensationalism, scandal, and personalization that sometimes seem
to dominate U.S. Supreme Court appointments.'? Of course, lifelong tenure com-
bines with the principle of stare decisis to raise, imperceptibly, the stakes in the U.S.
appointment process. For all its opacity, the German process, largely as a conse-
quence of the supermajority required for election, nonetheless has consistently pro-
duced a Constitutional Court that is reflective of Germany's most prominent politi-

cal parties, regional divisions, and confessions.!*® In one respect, however, the Court -

has been less than representative of German society. The presidency of Jutta Lim-
bach (1994-2002), the first woman to hold the position, draws attention to the fact
that the Court continues to be dominated by men. In 1951 the remarkable Erna Schef-

fler, who participated in the Parliamentary Council, was appointed as one of the Court’s
first justices. In the subsequent sixty-one years, during which more than one hun-
dred jurists have donned the Court’s red robes and caps, only thirteen other women:
have found their way to Karlsruhe. In 2011 only five of the Court's sixteen justices

were womern.
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of certain cases; 3) special rules accompanying the issuance of temporary orders; and
&) the manner in which decisions are made and announced.'??
The procedures on judicial removal require justices to recuse themselves from
a case if they are related to one of the parties or have a personal interest in its out-
come.'2* Recusal, however, is beyond the justices’ personal discretion. Whether a
justice initiates the recusal or resists a formal challenge of bias by one of the parties,
the senate decides the matter in the justice’s absence. A decision denying or upholding
a voluntary recusal or a challenge to a justice’s refusal to withdraw from a case must
be supported in writing and included among the Court’s published opinions.'** A
justice who wishes not to be recused in the face of a recusal motion must provide the
senate with a formal statement in defense of his or her involvement in the case. The
statement is included in the senate’s formal opinion on the recusal. The critical issue
in such cases is not whether the justice in question is in fact biased, but whether a
party to the case has a sufficient reason for believing that the justice may be incapa-
ble of making an impartial judgment. These procedures have been invaked only
rarely to exclude justices from participating in the decision of a case.’®
The Constitutional Court’s deliberations are secret, and the justices render their
decisions on the basis of the official record. The rules require that each senate deci-
sion be justified by official opinions signed by all participating justices.!”” Recording
the justices” participation is vastly different from confirming their unanimity; the
FCCA grants the senates the discretion to disclose or withhold information about the
number of votes for or against the final decision. Oral arguments are the exception;
they are limited to cases of major political importance. In 2011 the Court held only
seven oral arguments.'?® A decision handed down on the basis of an oral proceeding
is known as a judgment {Urteil); a decision handed down in the absence of oral argu-
ment is labeled an order or ruling (Beschluss). The distinction seems to be little more
than a formality, for all state authorities are bound by all of the Court’s decisions. An
oral argument leading to an Urteil obviously gives a case a more prominent public
profile but a Beschluss is no less important or enforceable. All decisions having the
force of general law—for example, most abstract and concrete judicial review cases—
must be published in the Federal Law Gazette,' along with all parliamentary resolu-

tions and laws.

Case Assignment. Specialization is a major feature of the judicial process within the
Federal Constitutional Court. As noted earlier, each senate has a specified jurisdic- -
tion. Once incoming cases have been processed in the Office of the Director, they are .

channeled to the appropriate senate and then passed on to the various justices ac-

cording to their areas of expertise.!*" Before the start of the business year, each senate .

establishes the ground rules for the assignment of cases. By mutual agreement, and in
consultation with his or her senate’s presiding justice, each justice serves as the rap-

porteur (Berichterstatter) in particular cases. The ground rules for the assignment °
of cases are designed to take into account the justices’ interests and expertise. For -
example, it is typical that at least one justice of the Second Senate has a background °
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presiding justice formally opens the proceedings by announcing the file number and
briefly introduces the case at hand.

Conference. The presiding justice of each senate schedules weekly conferences to
Except for August and Septem-

decide cases and dispose of other judicial business.

ber, when the Court is not in session, conference sessions are normally held every
Tuesday, frequently spilling over into Wednesday and
opinions of cases already decided dominate the agenda. In considering a Votum, the
presiding justice calls on the rapporteur to summarize the case and justify the rec-
ommended solution. The rapporteur’s role is crucial here, for a carefully drafted
and well-organized Votum usually carries the day in conference. In addition, the
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hopelessly trivial, they are provisionally assigned to the Court’s General Register’s
Office, which reviews the submissions and responds on behalf of the Court with an
explanation of the legal nature of the matter that was the subject of the submission
and, in light of this clarification, the General Register's view on whether a judicial
decision is at all necessary or appropriate.'*’ Of course, if the General Register’s Ofhice
finds that a judicial treatment of the submission is necessary, the case is lodged for
review in the ordinary admissibility process of the appropriate senate. If, in response
to the General Register’s clarification, the petitioner writes back demanding to be
heard, his or her submission is lodged with one of the senates.! This process high-
lights the fundamental aim of the General Register’s review, which is to give the
petitioner an informed characterization of the submission while underscoring the
petitioner’s ultimate responsibility for the “complaint.” In 2011 the General Register’s
Office was confronted with ¢,128 communications. It classified the great majority of
these (5,983) as “petitions” or “constitutional complaints.” In 2011 the General Regis-
ter lodged 1,549 petitions or complaints with the senates for ordinary admissibilicy
review after having corresponded with the parties. The General Register assigned
another 2,977 submissions to the senates for admissibility review without the benefit
of correspondence between the General Register and the parties. A final tranche of
4,505 submissions being handled by the General Register were closed in 2011 after
its correspondence with the parties. These numbers do not necessarily add up to the
total number of submissions assigned to the General Register in 2011, This is because
the General Register's Office often is busy wrapping up communications received in
a preceding year and, concomitantly, often is not able to resolve all the communica-
tions it receives in the same calendar year."*

The General Register thus serves as an important gatekeeper. Through it pass only
the most insistent of complainants. This screening function is not unproblematic.
Formally, the General Register’s explanatory letters, which have the practical func-
tion of turning cases away, do not count as judicial decisions because they are not
issued by judges. Nonetheless, they are often treated as judicial resolutions of the non-
specific communications received by the Court, particularly by the less-sophisticated
recipients of the letters and in the Court’s statistics. These problems aside, the work
of the General Register is remarkable in the following respect: through the General
Register’s explanatory letters the Court bestows the courtesy of a response on every
person who appeals to it.

As Table 2 shows, constitutional complaints, requests for temporary injunctions,
and concrete judicial review references have made up the bulk of the Constitutional
Court’s very heavy docket over the last several years. The General Register, along
with the chamber review process described earlier, seems to have given the Court the
flexibility it needs to cope with its caseload. Just as the General Register carries the
burden for the Court generally, the chamber review process permits a range of more-

or-less objective and frequently undisclosed criteria to influence the summary dispo-
sition of cases and, thus, the resolution of matters that formally lay within the full
senate’s competence.*? The increased number of legal assistants each justice is able

THE FEDER A :
PRERAT COms i Turiona, coupr
AL COURT 4

TABLE 2. Federal Constirut
Federal Constitutional Court's Caseload
S —— S — ——— — - o L L
Jurisdictional Category 1051-2 oc: oo see
rsdictional Category — ipsi-a 1009 1010 20
_fsTaeor 2009 o 2011
Constitutional Complaints 126,961 6,308 .
" 3 1 [sh a5 i
Concrete Judicial Review 147 i " e
1)
Requests for Tempomry 1,157 . . X
Injunction h - > -
Disputes between Federal 130
Organs i ’ i
Abstract Judicial Review 141
Federal State Conflicts 35 X )
Election Disputes 14 X . : i
+4
Other Proceedings 4 I p ;
Totals N ) . ;
136,047 6,508 6,422 6,208
2

SULlll.L". Bulldesve fassung rer ]l Aunfp Il l H

ni.,SB ric 1 {‘i_’il en, \er aliren ﬂd

O]é;sllllﬁdtlU]l—*St:lt[btlI\ [L]l dnlh G‘E‘sLIh’ l’ﬁJ.th -OII—EUI range dLIl
bﬂ gen

Verfahrens w .

arten,” available at

- . o It \V“’“’-bL — : ’
/Drgamsatmn/gblmI/A_I_+-]]t l lmies“_zfaasungsgertcht.de

to:]essn=i’5 were viewed as adequately responding t
) .
at lawmakers were persuaded at the end of t

fO[‘gO gIaIltlll t] e COLII dlS Ietl nar y case se
g 1 t
) C. (8] s

of the kind eni
joyed by the U.S. Supr
The number of concrete review refereirjlcE

lc: the Court’s crushing workload, such
: € 19905, with the Court’s blessing, to
ection authority (frei

es Annah -
me Court, o

es has not added much to the Court’s

in pending ca
) : : gcasesb
© as to avoid questions of constitn ,

to Karlsruhe, Honality



CHAPTER ONE THE
LR FEDRRe
FEDIE R [RESRN N UTiomag COuny

Al

cantrelled hy ¢ G e
Y opposing political partie

TABLE 3. Sources of Constitutional Complaints, 2011
o Frpe s 5, ..-“'Itj'ﬂjjare " . . .
cess for political purposes in these cas bparent manipulation of the

judicial pro-

Lodged With L of abstract judicial rewiew, 17 eshasled some observers to :
= f 15 alternati ]J“?JC!:{] teview."" But those who decry the d'El-S]tO tavor the abolition
Eo vely, the iticizat: . ucicializati " noliti
Filed Against First Senate Second Senate Total B ort for t d P011t1c123tmn OfJUSfICE_haVe not gained o {')t politics —
_ o portfor the constitutional amendmeng that would h Foinee much parliamentary sup-
view. Equally disconcerti would be necessary to abolis)

Ordinary Courts nd politics trad by 1 rting for those who would eliminate the thin j 1 abstract re-
Civil L6ss ot 2425 moent amy o ¥ the Court in thege cases is the failure of the : e detveen law
Criminal 59 1,412 1471 review WU);IdP Position to abstract judicial review. Indeed, the elJ us.lces themselves to

PO - - . T brfln counter to the view of constltutmnahs;n Imination of abstract

Social Courts 416 . o X epublic: the view that the Court as guardian of th currently prevalent jn the

construe a ! analthe i
Finance Courts 105 74 179 ti " enirce the constitution whenever statute, Coftltutmnal order, isto
onsraise imajor isputes ov. S or other gove
eritsinterpretati governmental ac-

Labor Courts 102 o 102 foll ; pretation. This obg

. owing consideration of the Court’s role in érvation clears the way for the

Laws and Regulations 61 32 93 comitant role in the Germap oli interpreting the Basic Law and its co

Parliamentary Omissions 12 5 17 potty "

European, Federal, State, and 86 109 195

Local Administrative Actions JuUD
ICIAL REVIEW
. IN OPERATION

A major function of constitution
resolve “the tension between rep
a way that both justiffies]
tators have sought to mart

Sources: First Senate—Bundesverfassungsgericht, “Aufgaben, Verfahren und
Organisation—Statistik far das Geschiftsjahr 2011—Erster Senat—
Verfassungsbeschwerden,” available at wwi.bundesverfassungsgericht.de
/organisation/ghao11/B-11-2.html; Second Senate—Bundesverfassungsgericht,
"Aufgaben, Verfahren und Organisation—Statistik fiir das Geschiftsjahr
r011—Zweiter Senat—Verfassungsbescliwerden,” available at www
Jbundesverfassungsgericht.de/organisation/gbzo11/C-II-2.html.

al fhEO i i
I'y in Germany, 28 11T the United States is fo
i

resentative dempg
cracy and constituti
. ttutional review i
and regulate[s] their coe istence.’ review in

< the boundary between legislatio
end the fine line that the Federal

148
Numerous commen- e

nand constitutiong) ad-

Constitutional Court hag

Nearly all complaints alleging that court decisions have violated the procedural
guarantees of the Basic Law are disposed of by the Second Senate. The First Senate
has jurisdiction over most complaints involving claims to substantive constitutional
rights such as human dignity (Article 1); life, liberty, and personality (Article 2); equal
pratection {Article 3); the freedom to choose a trade or profession (Article 12); and
property (Article 14)."** Even though the full senates decide a mere handful of such
cases—sixteen in 2011—the constitutional complaint procedure is now deeply
rooted in Germany’s legal culture. The right of any citizen to take a complaint to
Karlsruhe is an important factor in the Court’s high rating in public opinion polls -
and, perhaps, the chief reason for the development of a rising constitutional con- fanging, principled declarations Ini;?sn;ts it to 1i‘em&lin on the high road of broad
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Most of the Court’s political jurisprudence falls into other jurisdictional categories,

particularly conflicts between branches of government, disputed elections, and federal-
state controversies. Although few in number (see Table 1}, the political impact of these
cases is substantial.*® In general, however, the Constitutional Court is most politically
exposed when deciding cases on abstract judicial review. These cases are almost always

initiated by a political party on the short end of a legislative vote in the Parliament or by
the national or a state government challenging an action of another level of government -
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maxims of judicial self-restraint advanced by Justice Brandeis in Aslwander v. Tennes-
sec Valley Authority {1936)."' For example, the rule that the U.S. Supreme Court will
not pass upon the constitutionality of legislation in a nonadversarial proceeding has
its equivalent in the Federal Constitutional Court’s refusal to decide moot questions.
We have seen that concrete judicial review references must arise within the frame-

work of actual litigation. The justiciability of a constitutional complaint likewise de- -

pends on certain attributes of concreteness and particularity. Even cases coming be-.
fore the Court on abstract judicial review require real conflicts of opinion within or
among governing institutions.

The Court has also traditionally refrained from anticipating a question of consti-
tutional law in advance of the necessity for deciding it. In short, while every case
properly before the Court involves a constitutional question, the Court usually
refrains from deciding ancillary constitutional issues not yet ripe for decision. For
example, the Court may strike down a particular federal regulation interfering with
a state’s administration of federal law but decline to set forth the general conditions
under which federal administrative control would prevail. The Court is also reluctant
to issue temporary injunctions against government agencies about to engage in alleg-
edly unconstitutional behavior, preferring as a matter of strategy to allow the chal-
lenged activity to proceed until the Court has had time to consider the matter on its
merits.!>

American legal scholars will recognize other Aslnvander maxims in the Court’s
general approach to constitutional disputes. A leading principle of judicial review in

Germany obliges the Court to interpret statutes, when possible, in conformity with
the Basic Law (Pflicht zur verfassungskonformen Auslegung).'*? If a statute lends
itself to alternative constructions for and against its constitutionality, the Court fol-
lows the reading that saves the statute, unless the saving construction distorts the
meaning of its provisions. The Court has also stated on numerous occasions that it
will not substitute its judgment of sound or wise public policy for that of the legisla-
ture. Nor will statutes be overturned simply because the legislature may have inac-
curately predicted the consequences of social or economic policy. As the KalkarI Case
(1978; no. 4.6)'* and the Codetermination Case (1979; no. 10.9}'** make plain, the

Court grants a generous margin of error to the legislature. It will uphold an ordinary-
statute unless the statute clearly violates the principle of proportionality (Verhilt- -
nismiRigleit), the constitutional state principle (Rechtsstaat), or some related princi-:

ple of justice such as legal security, clarity, or predictability.

The Court applies these same principles with respect to laws examined in the course
of ordinary civil and criminal proceedings. In addition, the justices have developed -
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several rules for limiting the number of concrete judicial review referrals from ordinary
courts.!5 One such rule requires ordinary courts to certify statutes for review when .
they are convinced that the law under which a dispute arises is unconstitutional,'” but

only when a ruling of unconstitutionality would change the outcome of the case. An-
other is that only statutes passed since the ratification of the Basic Law qualify as sub
jects of concrete judicial review to be decided by the Constitutional Court. Any cour
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[nvalidated Legal Provisions, 1951-2011

TABLE 4.
Filed Against Federal State Total
First Senate 284 38 371
Second Senate 173 95 268
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the Court frequently exercises.!

These overrulings, however, are dwarfed by the number of laws or statutory norms

that the Court has sustained over the years. With respect to laws that are upheld, the
Court distinguishes between so-called unobjectionable (unbeanstandete} norms
and those held to be in conformity with the Basic Law. Unobjectionable norms are
those the Court sustains in the normal course of deciding constitutional complaints.

The other category includes statutory provisions questioned in concrete judicial review
cases but sustained in accordance with the principle that requires the Court to inter-
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proceedings. The Court’s jurisdiction is also compulsory. It facks a storehouse of

“passive virtues” by which it might for prudential reasons avoid a ruling on a consti-

cutional issue.”? Moreover, the Court’s declaratory authority is sweeping, foritisat

liberty to range beyond the immediate issue before it and review the constitutional-

ity of any part of a statute challenged in an abstract or concrete judicial review pro-

ceeding, To link judicial power of this character with direct executive implemen--
tation would pose an enormous threat to representative democracy in Germany.

The Court’s ultimate legitimacy in the German system, as noted earlier, rests on its

moral authority and the willingness of the political arms of the government to fol-
low its mandates.

But the Court is faced with a dilemma. Ifit is to perform its steering and integra-
tive role in the German system, objectify the values of the Basic Law, and bring
constitutional normativity into conformity with constitutional reality, it must rule,
according to the modern German version of the constitutional state principle
(Rechtsstaat), on a properly presented constitutional issue, even though such a rul-
ing may thrust it headlonginto a politically exposed position. The Court has learned
to cope with this political exposure. For example, in cases involving disputes be-
tween high constitutional organs (i.e., separation of powers, or Organstreit, proceed-
ings) or those brought by political minorities on abstract judicial review, the Court
occasionally makes an ally of time, delaying decision until the controversy loses its
urgency or is settled by political means, prompting the initiating party ultimately
to withdraw the case. Largely because of this tactic, through 2011 the Court has re-

solved 168 of 180 Organstreit proceedings and 163 of 172 abstract judicial review

proceedings.'”!

Judicial Review and the Polity. As this summary of constitutional review suggests, .

and as subsequent chapters show, the Federal Constitutional Court is at the epicen-
ter of Germany’s constitutional democracy. “The Basic Law is now virtually identical
with its interpretation by the Federal Constitutional Court,” remarked Professor
Rudolf Smend on the Court’s tenth anniversary.'”* By the 1990s Smend’s view was

conventional wisdom among German public lawyers and constitutional scholars.
Most scholars and legal professionals accept the Court as a legitimate participantin -

the larger community decision-making process, a remarkable achievement of post-
war institution building in the Federal Republic. Professor Christian Starck, one of
the Basic Law’s leading commentators, described this consensus when he referred to

the Court as the “crowning completion of the constitutional state” and applauded its -

“ decisive influence upon the development of our constitutional law.”173
We may hazard some guesses as to why Germany’s legal community accepts the-
Court as the final, authoritative interpreter of the Basic Law. First, and most obvious,

the Court functions as a specialized constitutional tribunal with clear authority de--

rived from the constitutional charter itself. Second, a democratic legislature chooses

the members of the Courtjust as it controls the Court’s organization and procedures.
Constitutionally prescribed recruitment procedures all but guarantee that the Court
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political or social institution, including the Bundestag, the military establishment,
the regular judiciary, the television industry, and even churches and universities.'™
This public trust is also evident among former East Germans who have made appeals
to the Federal Constitutional Court in significant numbers. The faith former East
Germans have placed in the Court is, no doubt, grounded in the experience that, on
a number of occasions mentioned in later chapters, the Court has vindicated consti-
tutional claims originating in the new eastern states. The absence of any major politi-
cal effort to curtail the Court’s powers despite its location at the center of many po-
litical storms is perhaps another manifestation of its general support throughout
Germany. Even proposals by respected academic figures to abolish the Court’s con-
troversial abstract judicial review jurisdiction,'”” which the Court could well do with-
out in light of the political manipulation that often accompanies the invocation of
this procedure, have fallen on deaf ears.

The Federal Constitutional Court’s durability is traceable to more than general
public support. The Court owes much to Germany’s community of scholars, despite
the acerbic pens of some writers. The literature on the Court, ranging from doctrinal
controversy in professional journals to informed media accounts of particular cases,
is comparable to the volume and sophistication of commentary on the U.5. Supreme
Court. German commentators form an ever-widening interpretive community orga-
nized around a deepening interest in the Court’s work. According to Professor Peter
Hiberle, among the most learned of Germany’s judicial scholars, the commentators
see themselves engaged in a common enterprise with the Federal Constitutional
Court.'® Their constructive criticism and increasing assertiveness have been stimu-
lated in part by the use of the Court’s own dissenting opinions.'8! The high-spirited
give-and-take between the justices and the commentators is an important element of
German constitutional law and consciousness. That both Court and commentators
see themselves engaged in actualizing the constitution in the public life of the na-
tion undoubtedly reflects the authoritative role of constitutional commentary in
argumentation before the Court and in the general influence of the professoriat on
and off the bench.

_ CONCLUSION

Karlsruhe was the capital city of the Grand Duchy of Baden (1806-1918). During
the Weimar Republic, Karlsruhe continued as the capital of the Republic of Baden
(1918-33). After the Hitler regime’s defeat, the Allies reclaimed Karlsruhe as the
hub of the Occupation Zone shared by American and French forces. Karlsruhe now
has come to be known as “the capital of German justice” because it is the home of
both the Federal Constitutional Court and the Federal Court of Justice. From its
residence in Karlsruhe, the Federal Constitutional Court enjoys, as we have seet
a breathtaking mandate, both in scope and depth. Its jurisdiction is unlike any
German court that preceded it and in the time since its creation it has come to be .
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The Basic Law and Its Interpretation
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These changes, along with sev

eral other iz’ua{'y prov
ting the dissolulion of ce

isions, inc[uding thase permit-
rtain East German institutions, spawned g large body of
constitutional case law. (Special attention wil be given in Chapter 10 to decisions
involving property rights and occupational freedom in the context of reunification.)
Although these and other reunification cases represented an important chapter in

Germany’s postwar constitutional odyssey, they do not seem to have worked a change
in the fundamental character or interpretation of the Basic Law.

NEW CONSTITUTIONALISM OF THE BASIC LAW
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binds “the executive and the judiciary to law and justice,” In binding executive and
judicial authority to “law” (Gesetz), the Basic Law’s founders had recreated a forma]
- Rechtsstaat—a constitutional state (i.e, a state based on the rule of positive law;, in
German known as Gesetz- or Rechtspositivismus) ——but now, unlike in the past, law
would subordinate itself to the Suprapositive notion of justice or Recht (loosely trans-
lated as law, right, or justice), one that appeared to include unwritten norms of consti-
- tutional significance. In short, the Rechtsstaat, far from being an end in itself, would
of a constitutional state,
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19 (4) grants a judicial hearing to any person whose rights Lhe state violates. Indeed,
“recourse shall be to the ordinary courts” in the event that some other judicial rem-
edy is not specified by law. Article 8o (1) of the Basic Law——yet another pillar of the
Rechtsstaat—helps to protect the constitutional state against the arbitrary decisions
of executive officials. It requires any law delegating power to administrative officials
to specify the “content, purpose, and scope of the authorization.” In backing up this

guarantee, moreover, any judge may refer questions to the Constitutional Courtin .

cases where he or she seriously doubts the constitutionality of a statute or regulation.*
Failing these protections, individuals have the further option, once their legal remedies-
have been exhausted, of filing a constitutional complaint with the Constitutional Court?

Human Dignity and Basic Rights. Germany’s new constitutionalism has placed
human dignity at the core of its value system. Articlea (1) declares: “Human dignity
shall be inviolable. To respect and protect it shall be the duty of all state authority.”
The principle of human dignity, as the Constitutional Court has repeatedly empha-
sized, is the highest value of the Basic Law, the ultimate basis of the constitutional
order, and the foundation of all guaranteed rights.® Paragraph 2 continues: “The Ger-
man people therefore acknowledge inviolable and inalienable human rights as the
basis of every community, of peace and of justice in the world.” The personal freedoms
set forth in Article 2 reinforce the principle of human dignity. These include the right
enjoyed by “every person” to the “free development of his [or her] personality” and to
the inviolability of the “freedom of the person,” a freedom that includes the “right to
life and physical integrity.” As for human personality, its development can be limited
only by the “rights of others,” the “constitutional order,” and the “moral law.” Article
3 (1), the last of these general rights, secures to “all persons” equality before the law.
The remaining sixteen articles of the “bill of rights” cover a long list of guaranteed
rights largely associated with the Western political tradition. Several of these articles
are word-for-word reproductions of corresponding articles in the Weimar Constitu-
tion of 1919, The difference is that the Weimar Constitution recognized basic rights as
aspirational rather than as judicially enforceable norms. The notion of “inviolable
and inalienable” rights is also sharply at variance with the spirit of earlier German
constitutions, for the Basic Law is Germany’s first national constitution to recognize
the preconstitutional existence of guaranteed rights. The Basic Law treats such rights,

contrary to the legal positivism underlying the Weimar Constitution,” as vested in .

persons by nature and rooted in the universal concept of human dignity. General law
(that is, positive law) may limit rights, but any such limitation would now be measured
by the higher-law norms of the constitution.

The Basic Law’s bill of rights traces its origin to the three major legal traditions '

that have shaped German life and law in the postwar era, namely, the traditions of
social democratic, classical-liberal, and Christian natural-law thought. Each of these
traditions has played a major formative role in German legal history; each had sig-

nificant influence on the constitutional assembly of 1949; each finds many of its cen-

tral values represented in the text of the Basic Law; and each continues its represen-
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unified will of the peaple: not arbitrary will but rather “the power of reason actualiz- review, however, differs from the Americ
ing itselfin will."!! In brief, the Staat is considered by Hegel to be a superior form of -
human association, a uniting of individuals and society in a higher synthesis, a reality
“in which the individual has and enjoys his freedom, [albeit] on condition of his rec-
ognizing, believing in, and willing that which is common to the whole.”'? Some fea-
tures of the Basic Law, particularly its communitarian values, lend themselves to greater
understanding in the light of these traditional German notions of liberty and state, -
notions suggestive of aspects of the Aristotelian polis as well as the early American
tradition of civic republicanism.® Nevertheless, as Leonard Krieger has pointed out, the
founders of the Basic Law, mindful of the Nazi experience, discovered the “bankruptcy
of the state as a liberalizing institution.” In his monumental study of the German idea
of freedom, Krieger concluded that an attitude now predominates “which views the
state as a morally neutral, purely utilitarian organization of public power.”*

Krieger’s assessment, while generally correct, needs to be qualified. The Basic Law
as a modern twentieth-century constitution is interesting precisely because it subjects
positive law to a higher moral order. Under Article 2 (1) of the Basic Law, for example,
the “free development” of the human personality must conform to the “moral law.”
To be sure, the Basic Law’s list of fundamental rights protects the ideological plural-
ism and moral diversity of the German people. But the moral law; as just mentioned,
limits some rights as do certain conceptions of the human person and society found
by the Constitutional Court to be implicit in the constitutional value ofhuman dignity.
The Constitutional Court itself rejects the notion of a value-neutral state. Instead, it
speaks of a constitutional polity deeply committed to an “objective order of values,"'?
although, as discussed later in this chapter, what this objective order means or from
whence it derives is the subject of considerable disagreement on and off the Federal

Constitutional Court.
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Judicial Interpretive Supremacy. The new constitutionalism not only establishes
the Basic Law as supreme law, it also places the last word as to its meaning in the
hands of the Federal Constitutional Court. The judicially enforceable constitution
may be said to consist of three “documents.” The first, as already noted, is the un-
amendable constitution established in perpetuity by the eternity clause of Article 79
(3). Indeed, as noted later in this chapter, the Constitutional Court has declared that
an amendment to the Basic Law that would undermine or corrode any of its core
values would be an unconstitutional constitutional amendment. The second is the
amendable constitution, namely, those parts of the written text that can be altered
without affecting the Basic Law’s core values. Finally; there are the unwritten or supra-
positive principles implicit in such terms as justice, dignity, and the imoral law, terms into-
which the Court has imported significant meaning. These governing principles, like
the hierarchical value order the Constitutional Court has inferred from the text of
the Basic Law, are an important part of Germany’s constitutional order. '
The judicial enforcement of constitutional values is a practice that departs mea-:
surably from the traditional judicial role in Germany. Germany’s variant of judicial-

ity” of the constituti “exi i
nstitution and the existentiality” of political reality.*0
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and therefore bad for the body politic. In this spivit, Karl Heinrich Friauf has writ
ten that constitutional interpretation in Germany “forms a part of what we might
call the eternal struggle for the self-realization of constitutional law in the life of the -
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52 va .orlented legal system. The Basic Law not only subjects | eribed
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community.

NATURE OF THE POLITY

Article 20, as already noted, sets forth the fundamental, nonamendable principles of
the new republic. Beyond describing the polity as a “democratic and social federal
state,” paragraph 2 decrees that “all state authority emanates from the people” and’
“shall be exercised by the people through elections and voting and by specific legisla--
tive, executive, and judicial organs.” The Basic Law thus creates a representative de-
mocracy undergirded by a system of separated powers. To ensure the realization of
these values at all levels of government, Article 28 (1)—known as the homogeneity
clause—declares that state and local governments “must conform to the principles of
republican, democratic, and social government based on the rule of law."”** Accord-
ingly, Articles 20 and 28 advance several conceptions of the state that have achieved
authoritative status in German constitutional law. These include the constitutional
state (Rechtsstaat), the social state (Sozialstaat), the federal state (Bundesstaat), and
the principle of democracy (Demokratieprinzip). The party state (Parteienstaat), a
jurisprudential offshoot of the democratic principle, should be added to this mix.

€ concept

allife. It thus sanctions certain basic political-
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Constitutional State (Rechtsstaat). The term Rechtsstaat has no exact equivalentin :
English. Although best translated as “constitutional state,” this book also employs:
where appropriate the more common renderings of “law state,” “rule of law,” or “a state”
governed by law.” In its older and newer incarnations the Rechtsstaat embodies more -
than the idea of a mere government of laws.”* As developed originally in the nineteenth-
century, the Rechtsstaat was a “state governed by the law of reason,” one that insisted
on the freedom, equality, and autonomy of each individual within the framework of
unified legal order defined by legislation and administered by independent courts o
law. The traditional Rechtsstaat, while emphasizing the importance of formal liberty,
was indifferent to whether the government of the day, as opposed to the timeless Staat,
was monarchical, aristocratic; or democratic. It was not until later, toward the end o
the nineteenth century, when the constitutional theorists Otto von Gierke and Rudol
von Gneist exercised great influence, that the Rechtsstaat began to integrate state ang
society and to proclaim the unity of law and the state. Although bound by laws ad
ministered by independent courts, the state took on a life of its own, underminin
the individualistic rationale of the earlier Rechtsstaat. Finally, in the early twentieth
century and during the Weimar Republic, the concept of the Rechtsstaat was increas
ingly associated with legal positivism. Written law was supreme law because it reflected
the popular will, which was the ultimate basis of the Rechtsstaat’s traditional leg
macy. In this system, the courts had the duty to uphold the law as defined by statut
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governments enjoy a corporate right to participate in the nati (Jlolnt).f 1u]-e, for Land
and often exercise that right to delay or refuse their consen:na egislative process

Bundestag. In the end, the constitution seems ordained not onl to bills passed by the
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o Uht{ WII_IJ.]:’Ut also, as a consequence of its federal structure
ento political conciliation, consensus, and cohesion )

ament, Article 38 declares, "shall he

is yet another expression of the constitutional principie th
y orders or instructions, and respon-

defend itself against its internal enemies. According to this provision, any person
who abuses the basic freedoms of speech, press, teaching, assembly, association, or
property “in order to combat the [ree democratic basic order” forfeits these rights. .
Indeed, under Article 20 (4), even ordinary “Germans have the right to resist any
away with this constitutional order, should no other remedy -

person attempting to do

be possible.”*
The notion of a militant democracy differs radically from what has been called the

“value neutrality” of the Weimar Constitution. Freedom and democracy are para-
mount values of the “free, democratic, basic order” and their defense is the paramount
duty of public officials and citizens alike. To minimize any abuse of power conferred :
by Articles 18 and 21, the Basic Law authorizes only the Federal Constitutional Court
to order the forfeiture of rights or to declare parties unconstitutional. During the
Weimar period the president of the Republic could ban parties and curtail rights on :-
his authority under the emergency provisions of Article 48. Under the Basic Law, by -
contrast, the Constitutional Court retains its jurisdiction even during a state of
emergency, including the authority to determine the forfeiture of basic rights under
Article 18. In short, the Basic Law joins the protection of the Rechtsstaat to the prin-
ciple that democracy is not helpless in defending itself against parties or political
movements bent on using the constitution to undermine or destroy it.

to serve as an instru-
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Party State (Parteienstaat). The Basic Law does not explicitly describe the Federal
Republic as a party democracy but the Federal Constitutional Court has done so.In "
a departure from tradition as radical as judicial review itself, Article 21 of the Basic -
Law permits the free establishment of political parties, virtually certifying them as
the chief agencies of political representation. Additionally, and in language recalling
an older German theory of the state, Article 21 (1) declares that “political parties shall -
participate in forming the political will of the people.”** Popular sovereignty is to be"
achieved through political parties competing in free and equal elections. In an effor :
to secure genuine majority rule, the constitution requires parties to organize them
selves democratically and ta account publicly for the sources of their funds. By char
acterizing Germany’s democracy as a Parteienstaat, the Constitutional Court ha
stamped political parties with a quasi-constitutional status. In particular, it treats partie
as constitutional organs when engaged in election campaigns. Accordingly, as organ
constitutionally empowered to form the people’s will for representational purposes, the
may vindicate their electoral rights in Organstreit proceedings before the Court. Thei
status as constitutional organs for electoral purposes prompted the Court early on b
recommend the public funding of political parties, a suggestion the Parliament took up.
almost immediately, leading to a series of important party finance cases decided by the
Court between 1966 and 1993, several of which are featured and discussed in Chapters.
Article 38, which provides for the “general, direc, free, equal and secret” election QE:_
pulls in the opposite direction, namely toward an older, rep
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political decisions is subject to review by the Federal Constitutional Court. (See
Chapter 5 for a discussion of the two constitutional cases involving Article 68.) '
The Basic Law vests legislative power in the Bundestag and the Federal Council of
States (Bundesrat). But the two chambers are not equal. The popularly elected Bun-
destag is the main policy-making organ of the national government. The Bundesrat
is the organ through which Land governments participate in the national legisla-
tive process. Constitutionally, the Bundestag must consult the Bundesrat on all the
policies it enacts, but the latter’s consent is required on proposed constitutional
amendments, policies affecting the local administration of federal law, and other
matters of special interest to the Linder, including laws on apportionment of ex::
penditures and tax revenue. The Bundesrat also elects one-half the members of the
Federal Constitutional Court. The two chambers are not comparable to the 11.§.
Senate and House of Representatives. First, the Linder do not have equal represen-
tation in the Bundesrat. Each state’s representation, ranging from three to six mem-
bers, depends on its population. Second, each Land’s slate of votes in the Bundesrat
must be cast as a block, a procedure that arguably gives the Lander as corporate
entities much more leverage on certain issues than the American states enjoy in the :
U.5. Senate.

Given what has already been said about courts and judges in the previous chapter,
we need not dwell in this space on the powers and organization of the judiciary, ex-:
cept to say, once again, that German judicial organization is very different from the.
American system. Germany, unlike some other federal systems, does not have a dual.:
system of federal and Land courts. The German judicial system is specialized and "
unitary. It features separate hierarchies of administrative, social, finance, and labo
courts as well as ordinary courts of civil and criminal jurisdiction. All courts of firs
instance and intermediate courts of appeal in each area of specialization are Lan
courts, whereas all final courts of review in each of the subject-specific hierarchie
are federal tribunals. The Federal Court of Justice (Bundesgerichtshof), the succes
sor to Weimar's Imperial Court of Justice (Reichsgericht), is the last court of appe
in ordinary civil and criminal matters. Although all first instance and intermediat
courts are established and staffed by the Linder, federal law defines their structure
and procedures along with the qualifications and legal status of their judges. Finall
the Federal Constitutional Court stands apart from and independent of all thes

courts, serving not only as the guardian of the constitution’s values but also as th
rudder that guides and directs the political system as a whole. -
In sum, the Basic Law builds on and strengthens older structures and practices
Germany’s constitutional tradition. Popular sovereignty, affirmed once again, no
manifests itself in representative institutions rather than plebiscites; political partie
fortified by a new electoral system combining single-member districts with propor:
tional representation, organize these institutions in the public interest; a strong cha
cellor, unremovable save by a constructive vote of no confidence,? stabilizes the go
ernment; the basic structure of federalism, now beyond the power of the people_m
amend, is established in perpetuity; separation of powers now includes the judic

" control of constitationality: and. §

'. system of checks and L”;{). and, finally, majority rule is overlaid witi
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German constitutional jurisprudence finds its compass in the idealistic rationaltism
of Hegel, Kant, and Fichte.”! This remark may blur important distinctions among
German schools of legal thought, yet the one notion that emerges relatively intact, in
contrast to the United States, is the reality and ubiquity of the state. German legal
theorists, sometimes to a calamitous degree, have commonly assumed that law and
justice would thrive solely within the bosom of that near-perfect society known as
the state, ' ‘ ,
The Basic Law represents a major break from this tradition. It does not regard the
state as the source of fundamental rights. The core of individual freedom, like human
dignity itself, is regarded as anterior to the state. Thus, law and justice, as we have
seen, now measure the validity of governmental actions, including judicial decisions,
Inalienable rights, justice, values, and other such notions arguably present in the
Basic Law militate against the methodology of legal positivism. And yet, for all that,
the analytical approach to judicial reasoning rooted in Begriffsjurisprudenz has had
alasting influence throughout Europe, including Germany.* German constitutional
scholars, no less than the justices of the Federal Constitutional Court, have made
significant attempts to build a theory of judicial decision based on reason and logic.
In discussing these contrasts between legal cultures, we should observe that in
both Germany and the United States, countervailing theories of law have always
challenged the dominant mode oflegal thought. In Germany, for example, the extent
to which judges were free to depart from the will of the legislature was a central issue
in legal argument during much of the nineteenth century. Begriffsjurisprudenz,
while it predominated during this period, had to defend itself against the historical
school of jurisprudence.* By the same token, in the early years of the twentieth cen-

tury the “free law” school of judicial interpretation and the Interessenjurisprudenz of !

Philipp Heck and Rudolf von IThering assailed the prevailing school of legal positiv-
ism.*” Then too, during the Weimar Republic—against the backdrop of the continu-
ing revolt against legal positivism—neo-Hegelian, neo-Kantian, and phenomeno-
Jogical schools of legal thought were developing new theories of law and judicial
interpretation in an effort to overcome the “is-ought” dichotomy at the heart of legal

positivism.* Finally, after World War II, natural-law theory, breaking out afresh

from both Catholic and Protestant sources, has endeavored to depose legal positiv-
ism.* In the United States, pragmatic jurisprudence had to face similar challenges,
ranging from those of David Dudley Field, Christopher Langdell, and Owen Roberts;

each of whom tried to build a true science of law or judging, to those of the value-

oriented naturalHaw “moralists” and fundamental rights “objectivists” of our own

time.50

Structural Unity of the Basic Law. In its first major decision—the Soutinvest State
Case (1951; no. 3.1)—the Federal Constitutional Court underscored the internal co-
herence and structural unity of the Basic Law as a whole.”! “No single constitutional
provision may be taken out of its context and interpreted by itself,” declared the

Court. “Every constitutional provision must always be interpreted in such a way as to-
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and the right to property or the right to choose one’s profession or occupation—has
a corresponding value. A basic right is a negative right against the state, but this right .
also represents a value, and as a value it imposes a positive obligation on the state to
ensure that it becomes an integral part of the general legal order.”® One example may
help illuminate this complex principle: The right to freedom of the press protects a
newspaper against any action of the state that would encroach on its independence,
but as an objective value applicable to society as a whole, the state is duty-bound to
create the conditions that make freedom of the press both possible and effective. In
practice, this means that the state may have to regulate the press to promote the value
of democracy. For example, it might enact legislation to prevent the press from be:
coming the captive of any dominant group or interest. i
In addition, the Court speaks of a ranked order of values, one in which human
dignity tops the ranking with the general values of liberty, equality, personal inviola-
bility, and physical integrity following close behind. The application of this value order.
to specific situations, however, has been a source of conflict on and off the bench.”
For many of the critics, an appeal to objective values is little more than open-ended
judicial decision making disingenuously posturing as rationality.?® As Clarence Mann
has written, “It harbors the illusions of determinate norms in the fact [sic] of unar- -
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tivist norms that presumably govern the entire constitutional order. In an early case,
decided in 1953, the Court, recalling the Nazi experience, rejected “value-free legai
positivism.”®* The First Senate, at the time presided over by President Josef Wintrich,
an influential Catholic jurist with roots in the Thomistic tradition, appeared to accept
natural law as an independent standard of review.®? Since then, particularly when i

terpreting the Basic Law’s equality clauses, the Court has tended to speak in terms of aty or constitutional amendment that - cannot be altered By- any

“justice” rather than in the language of natural rights.ﬁ“‘ Some constitutional case he essence of Ger compromises the principle of nationa] self
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however, appear to defend such principles on a theory of legal positivism rooted in further discussion of the Lisbon Tre tang ; SC;VEI'Elgn statehaod. (See Chapter 6 for
: eaty Cage.

specified constitutional rights of lower and higher rank. In this reckoning, the v
order of the Basic Law is an essential part of the positive legal order itself. Still, it is n
altogether clear from the Court’s jurisprudence whether the suprapositivist norm
underlying the constitution exist outside the text, reflect the express values of the tex
or account for the hierarchical order the Courthas discerned among the values constitt
tionalized by the framers. Whatever the answer, the hierarchical system of values foun
to inhere in the Basic Law is itself largely a product of constitutional interpretation.

Unconstitutional Constitutional Amendments. As noted earlier in this chapte € theories rooted iy various c
the Federal Constitutional Court has empowered itself, under Article 79 (3), to revie
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Dual Character of Rights. The Pederal Constitutional Court has described guaran-
teed rights as both negative and positive as well as subjective and objective. A nega-
tive right is a subjective right to liberty. It protects individuals against the state, vin- * -
dicating their right to unobstructed freedom and autonomy. A positive right, on the
other hand, represents a claim the individual may have on the state. In the German
understanding, positive rights embrace not only a right to certain social needs, such
as a right to a minimum standard of living,™ but also a right to the effective realiza-
tion of certain personal liberties. For example, in the Numerus Clausus I Case (1972;
no. 10.12)7! universities were required to expand their facilities to make good on the .
basic right to choose one’s occupation. Yet, as we have seen in our discussion of ob-
jective values, personal freedom and autonomy are limited by the requirements of
human dignity—a principle the state is duty-bound to foster and respect. The best
example here is the Abortion I Case (1975; no. 7.4) in which the Court directed the
state, as a general principle, to protect the life of the fetus against the constitutionally
guaranteed personality right of the mother. Another way of describing the German -
perspective is to suggest that the Basic Law embodies a “facilitative” model of freedom :
as opposed to the American “privatizing” model deeply rooted in Lockean political
theory. The facilitative model, as W. Cole Durham defines it, “[reflects] a tradition in -
which freedom tends to be seen not as the polar opposite of community, but as avalue -
that must be achieved in synthesis with community.” In this setting, Durham contin-

ues, “it is natural for the state to assume a more affirmative role in actualizing specific -
72

into the domain of private
8. The indirect reach of constitu-
ird-partyeffect ('Drittwirkung)—
sionally puts it, have a “radiating

constitutional rights.
Although closely related, a positive right is not the same as an objective value. An -

objective value imposes a duty on the state. The state must create and maintain an
environment conducive to the realization of basic values. In short, objective values
speak to the organization of the state and society as a whole. A positive right, on the .
other hand, is an individual right or, perhaps more accurately, an entitlement that the:.
individual may claim from the state. Reference to the positivity of rights implicates
the particular situation of an individual, one who may need the state’s help to enjoya
basic right effectively, such as, for example, the right to the development of one’s per:
sonality. In this respect, the notion of a right under the Basic Law is broader than the
concept of a right under the U.S. Constitution. A right in the German constitutional:
ist view embraces not only the right to be left alone, free of state interference, but also

a claim to assistance in the enjoyment of the right.

visi .
\ 1}sllonfs. Private legal arrangements, declared the Court
ight of the special significance of free speech in a demo-}

Horizontality of Rights. In the seminal Liith Case (1958; no. 8.1)—a free speech
decision—the Constitutional Court remarked that the Basic Law’s objective systerf_i
of values “expresses and reinforces the validity of the [enumerated] basic rights."?3
The decision solidified the canonical status of the Basic Law as a hierarchy of objec
tive values. The Court also spoke once again of the negative and positive character ol
rights. Liith acknowledges that basic rights are indeed fundamentally negative rights
against the state, suggesting that constitutional rights apply directly to public law:
But Liith goes on to say that the constitution’s objective values “reinforce the effec:

rdinarily allows his or her
the Court might have reached
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is concerned largely with the legitimacy and justific et thisliterature

abjective system of values. Constructing such a theory, however, has not been easy.
ation ofjudicial decisjop making,™

Drawing upon the broad and general language of the Basic Law, German constitu-
tional theorists have advanced five normative theories of basic rights: liberal, institu-
tional, democratic, value-oriented, and social.™® Bach finds some support in the liter-
ature of constitutional theory; each draws some support from particular decisions of
the Federal Constitutional Court.”” Liberal theory, based on postulates of economic
liberty and enlightened self-determination, emphasizes the negative rights of the in-
dividual against the state. Institutional theory focuses on guaranteed rights associ-
ated with organizations or communities such as religious groups, the media, univer-
sities (research and teaching), and marriage and the family. Democratic theory is
concerned with certain political functions incident to the rights of speech and asso-
ciation and the role of elections and political parties. Value-oriented theory places its
emphasis on human dignity as it relates to rights flowing from the nature of person-
hood. Social theory, finally, highlights the importance of social justice, cultural
rights, and economic security. Not surprisingly, scholars and judges have linked each
of these theories to one or another of the conceptions of the state discussed earlier.

It is possible through interpretation to regard one of these five theories as domi-
nant. Yet each, like each conception of the state, has some basis in the text of the Basic
Law. Like their counterparts in the United States, many constitutional theorists ex-
pend considerable energy debating whether or not there is an “objectively” correct
interpretation of the Basic Law’s fundamental rights provisions. For its part, the
Constitutional Court seems content to decide human rights disputes on a case-by-
case basis, using what it regards as the most convincing argument or theory available
in a given situation, an approach that is more acceptable in a system that does not
abide by stare decisis. The justices can easily draw on the logic of any of the five theo-
ries because these theories are not wholly inconsistent with one another. Tensions
between them do exist, and much of the work product of the Federal Constitutional .

Court described in this book is best understood as a playing out of these tensions.
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INTERPRETIVE MODES AND TECHNIQUES

Constitutional interpretation as practiced today by the Federal Constitutional Court
draws on several of Germany’s competing traditions of law and judicial process.
Thus, we observe styles of argument ranging from reliance on linguistic analysis to the
invocation of suprapositivist norms purportedly underlying the Basic Law.” Like
the U.S. Supreme Court, the Constitutional Court employs a variety of interpretive -
modes, including arguments based on history, structure, teleology, text, interest bal-
ancing, and natural law. The one technique that is not formally followed in German
constitutional analysis is that of stare decisis—which is unknown in the judiciaries *-
of code-law countries—although judicial opinions, especially those handed downby |
the Federal Constitutional Court, typically brim with citations to prior cases. These -
approaches or modes of analysis have generated a critical literature in Germany as .
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scholars do not always so readily acknowledge the creative character of constitu-
tional interpretation.

Nevertheless, most commentators are aware of the limits of these customary
methods of interpretation. As Konrad Hesse, a former justice of the Constitutional
Court, pointed out, the objective will thesis, so assiduously applied in statutory con-
struction, is unsuited to constitutional interpretation.*® For one thing, no order of
priority among these methods exists when their application leads to different results.
For another, as Friauf suggested, there is no mechanical way of applying these meth-
ods to the open-ended words and phrases of the Basic Law. When these methods fail
or if the Court is faced with a dispute involving competing constituticnal values, it
often resorts to ad hoc balancing. Indeed, the rhetoric of conceptual jurisprudence
belies the “pragmatic, flexible and undogmatic” approach to constitutional interpre-
tation that often characterizes the Court’s work.®

Competing Judicial Visions. The tension between objectivity and creativity that
commentators have noticed in the Constitutional Court’s work product reflects a
larger conflict between competing visions of the judicial function. Two general ap-
proaches to judicial decision making emerge from the materials in this book. The
first approach, which distinguishes sharply between the functions of judge and legis-
lator, is as familiar to Americans as it is to Germans. In this view, making law is not
the same as interpreting it. The justice is bound to the prescribed norms of the consti-
tution; his or her task is to discover the content of these norms and then to apply
them uncompromisingly, a process known as theory of binding norms (Normgebun-
denheitstheorie).’” German no less than American justices have sought to perpetuate
this traditional view of the judicial function. “The Court can only unfold what already
is contained . .. in the constitution,” wrote Professor Ernst Friesenhahn, a former
Constitutional Court justice.?® He continued, “As an independent, neutral body,
which renders decisions solely in terms of law, [the Court] determines the law with
binding effect when it is disputed, doubted or under attack. In doing so, [the Court]
bears no political responsibility, though its decisions may have great political signifi-
cance.” Justice Paul Kirchhof, whose twelve-year term on the Court expired in
2003, compared the judicial role to that of a soccer referee, one in which the justice
merely enforces existing rules by throwing up red and yellow cards.”

Justice Gerhard Leibholz, an influential member of the Second Senate for twenty
years—he served prior to the adoption of the twelve-year nonrenewable term of
office—also drew a bright line between “"politics” and the “political law” of the con-
stitution.”! He distinguished between disputes of a “legal-political character which
can be placed under legal constitutional control” and disputes of a “purely political
nature . .. which cannot be decided according to the rules of Law."®* Consistent with
the conventional German approach to constitutional review, the Constitutional

Court, in Leibhole’s view, is under a duty to explore every relevant fact and aspect of

law in a case so as “to find the truth objectively.”” In a similar vein, Justice Helmut
Simon, a former member of the First Senate, said that the Federal Constitutional
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the presiding justice of the Second Senate from 1983 to 1987, during which time he
served as the Court's vice president, even ventured to observe that objectivity in con-
stitutional interpretation manifests itself most clearly when the justices of a given -
whao collectively represent diverse career backgrounds, ideologies, and politi-

senate,
r differences and reach unanimous agree-

cal attachments, manage to surmount thei
ment.'? Other justices see a dialectical process at worlk: the right answer in a given

case is the product of collective decision making; a right or good decision is one that
has banished disagreement in the solvent of group discussion and dialogue.'®*

Balancing and Optimization. Balancing rights and dutiesisa standard approach to

constitutional interpretation in Germany, as it is in many other constitutional de-

mocracies, including the United States. Balancing is an attractive methodology. As
Louis Henkin has written, it provides “bridges between the abstraction of principle
and the life of facts. It bespeaks moderation and reasonableness, the Golden Mean,"1%
Although the balancing approach to constitutional interpretation in the United States
is controversial on and off the Supreme Court, itis the preferred approach of the Fed-
eral Constitutional Court, an early and dramatic example of which is the famous
Lith Case of 1958 (the seminal free speech decision featured in Chapter 8}. In the
hands of the Federal Constitutional Court, balancing implicates the so-called prin-
ciple of optimality or optimization. As Robert Alexy, Germany’s leading theorist of
constitutional balancing, writes, it is “one aspect of what is required by {the] more
comprehensive principle of proportionality (Verhalenismissigkeit).”% It is a matter
of optimizing or maximizing competing constitutional rights or values. Alexy treats
constitutional rights as “optimization requirements” that he identifies with principles
instead of rules. As optimization requirements, he continues, “principles are norms

requiring that something be realized |that is, com eting rights] to the greatest extent
q g ) petingrig g

possible, given the factual and legal possibilities."”

Alexy emphasizes that balancing, as an approach to constitutional interpretation,

depends above all on viewing constitutional protections as expressions of broader
subjective rights held by an individual. As-
noted eatlier in our discussion of rights theories, this is precisely how the Basic Law’s
fundamental rights principles have come to be understood. Interpreting rights as
derable discretion in the hands of
the Bederal Constitutional Court’s justices, who have been liberated from the civil-

law orientation of the judiciary, charged as itis with the narrow project of interpret-
al Court justices

a fact-finding undertaking
that looks more like common-law judging, The Federal Constitutional Court’s deci-
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optimization of competing rights. In short, one constitutionat value may not be real-
ized at the expense of a competing constitutional value. In the German view, consti-
tutional interpretation is not a zero-sum game. The value of free speech, for example,
rarely attains total victory over a competing constitutional value such as the right to

the development of one’s personality. Both values must be preserved in creative unity.

Professor Hesse wrote, “The principle of the constitution’s unity requires the optimi-
zation of [values in conflict]: Both legal values need to be limited so that each can
attain its optimal effect. In each concrete case, therefore, the limitations must sat-
isfy the principle of proportionality; that is, they may not go any further than neces-
sary to produce a concordance of both legal values."!!
'The application of the principle of practical concordance may be illustrated by
reference to two religious freedom cases. In the Classroom Crucifix II Case (1995;
no. 9.7) the Court announced that Article 7 (allowing religious instruction in the
public schools) and Article 4 (securing freedom from religious indoctrination} “have
to be seen together and reconciled with each other through interpretation, since it is
only concordance of the aspects of legal protection under both articles that can do
justice to the decisions contained in the Basic Law.""* The Court sought to reconcile
the conflicting values by requiring public schools to remove the crucifix from class-
rooms attended by objecting students but to permit its display in classrooms where
such students are not present. The Muslim Headscarf Case (2003), by contrast, in-
volved a challenge to a school regulation banning teachers from wearing headscarves.
Here the positive freedom of a Muslim teacher to cover her head collided with the
negative freedom of students who might object on the ground of their faith. The Court
required Land legislatures to resolve the tension, saying that legislators “must seelca

compromise reasonably acceptable to everyone. . ... [Constitutional] provisions must
be seen together, and their interpretation and influence must be coordinated with

each other.” In this area, the Court noted, policies may differ from Land to Land,

depending on “school traditions, the composition of the population by religion, and

whether [the population] is more or less strongly rooted in religion.”!'?

Passive Virtues and Dialogue. Alexander Bickel maintained that the U.S. Supreme
Court is often at its best when it declines to exercise jurisdiction it clearly has. These
evasive strategies, which he calls “passive virtues,” include rules on standing, case
and controversy requirements, the political question doctrine, and other prudential -
techniques for avoiding constitutional controversies.'"* There are no exact equiva-
lents to these rules in Germany. As often noted in Chapter 1, the Court may not de-
cline to decide cases properly before it. One of its functions in the German system is

to resolve even doubtful questions of constitutionality, not to avoid them.

Yet, even while accepting jurisdiction, the Court adheres to canons of restraint .
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SOURCES OF INTERPRETATION

Unwritten Principles. Almost everything said so far about the nature of the Basic
Law as a whole or of basic rights in particular raises profound problems of interpreta-
tion. Principles and theories such as the Basic Law’s unity, its objective value dimen-
sion, its constitutionalization of private law, and the positivity and negativity of rights
have served to confer substantial interpretive authority on the Federal Constitu-
tional Court. These principles and theories have been judicially created, but not out
of whole cloth. In the Court’s view, as noted ealier in this chapter, they reflect the
normative realities underlying the Basic Law, realities rooted in the dialectic be-
tween the liberal, socialist, and Christian natural-law traditions that shaped the orig-
inal document, particularly the provision that subjects the legislature to the “consti-
tutional order” and the executive and the judiciary to “law and justice” (emphasis
added). Owing largely to neo-Thomist influences, the Court affirmed the existence
of “supra-positive principles of law” (iiberpositive Rechtsgrundsitze) that bind legis-
lators and other political decision makers.!*> But, as George Fletcher has pointed out,
‘ts later accents on individual autonomy, moral duty, and human rationality echo
equally strong neo-Kantian influences,'** just as the powerful strands of social wel-
fare theory in its case law may be said to reflect socialist egalitarian thought.
These orientations have converged to produce a distinctive vision of the human
person. In the Life Imprisonment Case (1977; no. ~3) the Court defined the human per-

iritual-moral being” (vom Menschen als einem geistig-sittlichen Wesen)
[or her] status as an independent [personal-

far from the autonomous individual-

son asa “sp
whose intrinsic dignity “depends on his
ity]."125 But the independence affirmed here is
ism of American constitutional law. “The image of man in the Basic Law,” the Court

has declared, “is not that of an isolated, sovereign individual; rather, the Basic Law
has decided in favor of a relationship between individual and community in the sense
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: qfthe Ba.sic me’. The German u nderstanding of the constitutionai st
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~precedent by the Court and other courts t C
i § treat : .
' the differences. 0 ed in this book are more striking than

While admissible as sources of interpretation, these older documents palein com-
parison to the significance of the Basic Law’s legislative history. This history includes -
the report of the Herrenchiemsee Conference, the body charged with preparing a
working draft of the Basic Law.'*! The most fertile source for examining the back-
ground and purposes of the Basic Law, however, is the daily stenographic record of
the debates and decisions of the Parliamentary Council. The protocols include the
proceedings of all the council's specialized committees, together with the arguments,
decisions, and voting records of its Main Committee and plenary sessions.”** The
Bahd't’ Religious Community Case (1991) is a prominent example of the supportive
role the Basic Law's legislative history plays in the interpretation of particular provi-
sions. The Court found in the deliberations of the Parliamentary Council that the
right to associate for religious or ideological purposes was encompassed within the
meaning of Article 4 (1), which guarantees “freedom of faith."33 :

The Court seems to find the Basic Law’s legislative history particularly helpfulin -
cases involving conflicts between levels and branches of government. For example,
in the famous Flick Case (1984), which arose out of a notorious tax and party finance
scandal, the Court invoked Parliamentary Council debates to show that a parliamen-
tary investigative committee established under Article 4.4 of the Basic Law could re-
quire the executive to surrender all the relevant records in the case.'? In the equally
praminent Parliamentary Dissolution I Case, (1983) the Court’s majority concluded .
that there was nothing in the Parliamentary Council’s proceedings that contradicted
its view that the federal president could dissolve Parliament on the request of the
chancellor even though the latter had the backing of a slim parliamentary major- -
ity The dissenting opinion disputed the majority’s view and relied on lengthy..
quotations from the Council’s members.'*® This exchange illustrates, as in American
constitutional debates, that legislative history can be invoked to support more than .
one side of an argument over the constitution’s meaning,
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Judicial Precedent. In Germany’s codified legal system, judicial decisions do not
qualify as official sources of law. But constitutional law is different. First, while judi-
cial rulings apply only to the parties before them, the Federal Constitutional Court’s
decisions are binding on all courts and constitutional organs."”” Second, all abstrac
and concrete review cases, along with decisions on whether a rule of public interna:
tional law is an integral part of federal law, enjoy the force of general law. In fact, any. e oft-cited commentary by Herma

decision declaring a law null and void or compatible or incompatible with the Basic i nn v. Mangoldt, Friedrich Klein, and Christian
Law must be published in the book of federal statutes known as the Federal Law Ga:
zette, ¥ a practice that underscores the Court’s character as a negative legislator. Al

though it rejects the principle of stare decisis as such, its opinions, like those of othe! lead

. 1 e . ) 1 i e

high courts, are studded with citations to its case law. In the Muslim Headscarf Cast almost exclusive reliance on the case | fahmg American commentaries shows an
fewer than aw of the Supreme Court, M+

(1003), for example, the Court supported its reasoning by reference to no _
twenty-six decisions handed down between 1957 and 1999.'* Formally, judicial pre
cedents do not bind the Constitutional Court; rather, they are marshaled to ShO‘f
thata doctrinal outcome in a given case is consistent with its previous interpretatiof;
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Germany to participation in the development of the European Union (Article 23),
permit the transfer of sovereign power Lo international institutions (Article 24), em-
phasize the primacy of international law (Article 25), and criminalize any prepara-
tion for a war of aggression (Article 16). Article 23 merits special attention. It declares
that the “general rules of ternational law shall be an integral part of federal law
[and] shall take precedence over [national] law and directly create rights and duties -
for the inhabitants of the federal territory.” Accordingly, these rules are part of Ger-
many’s constitutional order and thus binding on all branches and levels of govern-
ment. So important are these rules that the Basic Law itself requires any court to
obtain a decision from the Federal Constitutional Court whenever, in the normal
course of litigation, its judges doubt whether a general rule of international law is part -
offederal law or whether it directly createstights and duties for individual persons."*
Under this procedure the Court frequently reviews or consults treaties, international
agreements, and the decisions of international tribunals.*®
The Federal Constitntional Court’s opinions contain far fewer references to the
decisional materials of foreign constitutional tribunals, conveying the impression that
the constitutional experience of other advanced democracies has little relevance to
the interpretation of the Basic Law. [t would be misleading, however, to conclude
from this that the justices are oblivious to or uninfluenced by non-German constitu-
tional materials. Many of the justices have studied or taught abroad, several in U.5.
law schoals, and have ready access within the Court to full sets of judicial reports
from foreign and international tribunals, including the U.S. Supreme Court Reports.
In particular, the Constitutional Court frequently cites the decisions of the Euro-
pean Court of Human Rights as an interpretive aid in defining the reach of constitu-
tional rights in Germany. The Enropean Convention on Human Rights does not have
the status of constitutional law in Germany. Nevertheless, the Constitutional Court
has adopted the view that “the content and state of development of the Convention
are to be taken into consideration insofar as this does not lead to a restriction or dero-
gation of basic rights protection ander the Basic Law.”1¥7 As with its decision in the
Girgiilii Case (2004; no. 6.3), the Constitutional Court also continues to remind ordi-

nary courts of their obligation to follow, when and where applicable, the decisions of

the Human Rights Court.

In addition, the Constitutional Court’s jurisprudence now and then includes

words, phrases, and sentences that suggest familiarity with the work product of other

national courts of judicial review. In the famous Liith Case (1958; no. 8.1), for example,
Germany’s seminal free speech decision, the Constitutional Court’s First Senate :'
quoted Justice Cardozo’s celebrated line that speech is “the matrix, the indispensable

condition of nearly every other form of freedom,” but without citing Palko v. Con-

necticut, the source of the quote. In yet another free speech decision—the well-

known and controversial Spiegel Case (1966; no. 8.10) four justices cited foreign con-
stitutional case law on whether reporters can give evidence in criminal proceedings

involving treason charges.
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order that joins the Sozialstaat to the Rechtsstaat while enthroning federalism and a
party democracy empowered to defend itself against its internal and external ene-
mies. Other features of the Basic Law’s moral framework include its elevation of human
dignity into the constitution’s master value, its corresponding limits on popular sov- '
ereignty, its list of individual rights and communal responsibilities, its submission of
the legislature to the “constitutional order” and the judiciary and executive to “law
and justice,” and its prohibition of any formal amendment that would erode Germa-
ny’s constitutional identity. In turn, the Federal Constitutional Court has adopted
interpretive theories that reflect the deeper meaning of these factors. These theories
embrace the concept of the constitution’s unity, the subjective and positive character
of guaranteed rights, the objective and hierarchical order of basic values, and modes
of analysis that emphasize systematic and goal-oriented teleological reasoning largely
independent of the intentions of the Basic Law’s framers. Taken together, these fea-
tures and theories underscore the absolute supremacy of the Basic Law over ordi-
nary law. Finally, as subsequent chapters show, Germany’s new constitutionalism has
converted the principle of constitutional supremacy into one of judicial interpretive

supremacy.
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