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Introduction

The general introduction explained the objectives of this book, discussed
some of its principal terms, and outlined the central problems to be ad-
dressed. Part I targets one of those problems, the founding of a constitutional
democracy, a task that not only confronts tight knots of substantive diffi-
culties but also imposes a dilemma that is partially analytical, partially liter-
ary. Speaking in abstract terms allows an author to examine general theories,
but testing theories requires tons of data. And there are too few nation-states
that have converted to constitutional democracy to allow meaningful statis-
tical testing. Even demonstrating that a theory is plausible involves produc-
ing waves of “for instances.” Focusing on concrete situations entails either
concentrating on a few highly detailed case studies, from which generaliza-
tion is seldom possible,! or offering many case studies whose nuances can
only be cursorily described, thus presenting what Alfred, Lord Tennyson
called “a wilderness of single instances,” equally unlikely to gestate broad
understanding.

To avoid these difficulties and also to vary the pace of this lengthy tome
(Part II returns to more conventional analysis), I have created a mythical
nation, Nusquam, that is emerging from a long period of authoritarian rule
by a dictatorial junta of military officers and wealthy civilians.> Many of this
country’s difficulties have been quite common during the last several cen-
ies of Western, and now Eastern, political history: how to cope with
competing economic interests and sometimes antagonistic ethnic groups
while educating a population that has almost no firsthand experience with
the norms of either democratic or constitutionalist rule. In sum, although
Nusquam is not without impressive resources, it badly needs not only eco-

1. Case studies can, of course, suggest theories (or at least hypotheses) and, carefully chosen, can
analysts to test theories. See Harry H. Eckstein, “Case Study and Theory in Political Science,”

2. For a study of the same general problem from a very different set of perspectives, see Richard

7 se, William Mishler, and Christian Haerpfer, Democracy and Its Alternatives: Understanding Post-
ommunist Societies (Baltimore: Johns Hopkins University Press, 1998).
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Jitical organization, was small, elitist, and structured so that all authority
,_; owed from the top to the bottom. Its members were carefully chosen and
Jocal officials appointed from above. The five hundred delegates to the so-
called parliament were chosen by the central government. People who pub-
icly criticized the government were fined, imprisoned, or exiled. All tele-
yision and radio stations, newspapers, magazines, and publishing houses
were owned by the Ministry of Education. Dissidents’ writings, however,
were published by underground or foreign presses, and several radio stations,
proadcast to Nusquam from nearby countries. More effective were notices
sted on websites located in Asia and Europe and e-mails sent by reformers
through cleverly disguised networks of ISPs.

Although the junta tried to eliminate political dissent, it allowed some
social and much economic pluralism. The junta never persecuted any re-
ligious group, but it did restrict religious organizations. For instance, it was a
crime for any person to contribute money or any other thing of value to a
church, temple, mosque, or other religious institution or person. The Minis-
try of Religious Affairs published a list of “approved” sects and paid an
annual stipend to a small number of clergy whom each such group desig-
m}ted. In addit%or%, the government allocated funds to construct and main-
ta{n.chufch bu11c}1r1gs, but no new buildings could be put up without the
ministry’s financing. No permit was issued until after an existing building
had been razed.

. 'Lega}ﬂy, churches, mosques, and synagogues could be used only for re-
hgmqs r.1tuals; they could not be the site of men’s or women’s social-religious
associations or even Sunday or Shabbat schools. The junta also monopolized
the charitable and educational activities that such organizations typically
undertake. Every hospital, hostel, home for the elderly, daycare center, and
orphanax.ge was run by the Ministry of Human Resources. Medical pcrso’nnel
and social Wo.rkers were employees of the government. The government
op?rated a national health plan and a system of social welfare that, the junta
claimed, took care of all citizens.

Schools, fr'om kindergartens to universities, were operated by the Minis-
try of Educatl.on., which also ran a program that financed graduate study

| abroad for a limited number of students. Mostly “hard scientists,” these

people were thoroughly vetted for loyalty to the regime. Indeed, more than
three-quarters of those admitted to the program were relatives of members

of needs have faced and most likely will continue to face people who wish to
establish a civil society.

Members of what is, in effect, a constitutional convention will debate
among themselves as well as with professional scholars who will addregg
problems at a more general level than most of the delegates. Some memberg
of the caucus will also speak as sophisticated political analysts. For example,
one, who in his youth did graduate work at Yale, will push Robert A. Dahly
ideas, while another, a product of the University of Chicago, will reflect
Richard A. Posner’s economic interpretation of the roles of law. All of these
people, however, will debate as practical, intelligent, and educated men and
women who are deeply concerned about the long-range future of their na
tion and its political system. Some may be wrongheaded, insensitive, acerbi
or even rude, but each will be a patriot according to his or her own lights.

I hope this device will allow easy intellectual access back and forth be-
tween broad principles and concrete circumstances and so sharpen under-
standing of the nature and scope of many of the obstacles that confront
founders of a new constitutional order. Perhaps this literary mode will also
silhouette ways of coping with, if not removing, barriers to governance thatis
based on popular support, furthers justice, and protects what have become

known as fundamental human rights.

Nusquam
The Political Setting

Nusquam is a medium-sized nation with a population of forty million. For
seven decades, it was ruled by a coalition of military officers and prosperous
landowners, merchants, and entrepreneurs. Juan J. Linz and Alfred Stepan
would classify that regime as authoritarian rather than totalitarian or posts
totalitarian.? Amos Perlmutter would characterize Nusquam’s governance as
close to classic “authoritarian praetorian,” that is, “a coalition of military2
civilian governing with little or no external political control.” In keeping
with the simpler classification explained in the general introduction, I shall
refer to this regime merely as tyrannical.

PoLiTicaL CENTRALIZATION AND SOCIAL PLURALISM. Political pa
ties had not been tolerated. Despite operating branches in every city 2
hamlet in the country, the National Alliance of Nusquam, the junta’s pos

The junta encouraged accumulation of wealth and treated private prop-
erty as quasi-sacred. Most commercial operations were in private hands, but
thf? government tightly controlled unions, appointing officers, forbid,ding
Stl'lk‘es, and requiring any labor disputes to be subject to arbitration by public
officials. Private trade associations flourished, but they were also closely

3. Problems of Democratic Transition and Consolidation (Baltimore: Johns Hopkins Universit)
Press, 1996), ch. 3.

4. The Military and Politics in Modern Times: On Professionals, Praetorians, and Revolutionar)
Soldiers (New Haven, CT: Yale University Press, 1977), p- 95 T say “coming close to” rather thal
exactly meeting Perlmutter’s criteria because his ideal model would have pictured the civilians in th
junta as “bureaucrats, managers, and technocrats” but would not have included businessmen.
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regulated. Each was chaired by a public official. The legal system modeleq
its provisions for sales, contracts, and liabilities on Spain’s version of the
Civil Law.

Formally, at least, professional associations did not exist. There wep
no bar associations. The most gifted of graduates of law faculties who pass
the professional examinations were drafted into public service, serving ag
magistrates (judges and procurators), as advisers to various state agencies, g
as officials whose main task was to negotiate with foreign corporations,
Private citizens accused of “normal” crimes could engage an attorney at
their own expense, but the state provided no legal assistance. Furthermore,
there was no right to counsel in cases involving national security. All such
charges were tried before military tribunals, behind closed doors. Corpora-
tions and private citizens could hire lawyers for advice and for suits against
one another, but there was no right to sue the government or any of its.
agencies.

Leapersuip. When “the Great Revolution” occurred in 1936, its leader
was a charismatic general. For almost six years he ruled as head of a troika;
the other two were an admiral and a banker. During World War II, the
general accused these two of treason, executed them, and graciously acceded
to Parliament’s bestowal of the title “President General for Life.” The reign
of terror that followed seemed directed as much at friends as at foes among
the economic elite. Fortunately for these people, in 1950 the president gen-
eral died from a strange case of food poisoning, and a new, more broadly
based leadership, which included representatives from all four branches of
the armed services as well as industry and finance, initiated “the Second
Revolution,” this one peaceful. Officially, neither governmental organiza-
tion nor public policies changed; but rule became more bureaucratized, and
an efficient method of cooption into and “retirement” from the junta oper=
ated. Never again was a member of the junta executed or imprisoned.

IpeoLocy. What ideology the junta professed loosely resembled an au-
thoritarian form of Franklin D. Roosevelt’s First New Deal. Governmen-
tally coerced cooperation among all sectors of the economy was the center-
piece of economic policy, and monopoly of power was the core of its political
operations and organization. Opponents labeled the regime fascist, but that
charge was exaggerated. Although the junta was quite ready to use brute
force against citizens to maintain its political power, after 1950 it relied not
on terror but on harsh and explicit rules enforced by zealous procurators and
judges. Long prison terms and capital punishment were common penalties.
Although Nusquam’s domestic policies discriminated against Muslims, Se-
phardic Jews, blacks, Gypsies, and recent immigrants of any genre, official
propaganda exhibited neither racism nor belligerent nationalism. The ab-
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ce of the latter was due more to realism than to idealism: Nusquam’s
nomy had not allowed it to acquire much modern military equipment.

OBILIZATION. High among the junta’s goals was an obedient and eco-
mically productive nation, but the regime was more successful in achiev-
docility than productivity. Not until its final days did the government try
organize mass, enthusiastic support. Fearing that involving citizens in
litical activities would threaten the system, the junta had been content
with the acquiescence of a passive population.

The Economic Setting

Nusquam’s neutrality during World War II earned some prosperity, but
ace brought a competition that squeezed the country out of many foreign

" markets. Only steel manufacturers were able to compete effectively with

foreign firms. Because a large share of the land is fertile and receives about
forty-eight inches of rain a year, agricultural production meets domestic
demands. Ranching and fishing do well and provide exports that bring in
welcome foreign currency.

At one time, Nusquam had small but rich petroleum deposits. Then,
during the embargo that followed the Yom Kippur War of 1973, the govern-
ment encouraged its oil barons to produce and sell as much as they could.
The result was an immediate windfall of profits but also a quick exhaustion
of reserves. Thus, when the second embargo came in 1979, the country was
economically devastated. Beginning in 1989, however, the junta began to use
tax policies to encourage research in electronics and also created a legal en-
vironment friendly to the less savory aspects of “offshore” banking, making
Nusquam attractive to foreigners. Although the country has never known
anything like the prosperity of Germany, Italy, or Singapore, Nusquam’s per
capita income is higher than Turkey’s but lower than that of Greece. Still,
the distribution of income is badly skewed, with one-fifth of families living
on incomes below the poverty level. And since 1979, unemployment has
usually hovered between 18 and 20 percent.

In 2000, the junta announced its New Economic Program, essentially a
modification of extant policies. It completely deregulated banking and guar-
anteed absolute confidentiality to all depositors and investors with foreign
passports and also encouraged trade in arms by exempting transshipments of
such “goods” from all customs inspections and import and export duties.
Arms merchants would only pay a transactional fee. Needless to say, some of
the uninspected crates included cocaine and heroin as well as guns.

The Social Setting

One of the happier aspects of Nusquam’s history is that early in the nine-
teenth century its government began to take education very seriously and
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established an excellent system of primary and secondary schools. Realizing
that few people outside of the country spoke Nusquam’s language or felt any‘
need to learn it, officials required that English be taught from the second
grade onward. Thus, by the time of the junta’s collapse, most of the people
were fluent in English, and the well educated were likely to be truly bj-
lingual. Nevertheless, the country’s economic problems caused drastic re-
ductions in spending for education, with a consequent drop in quality.
Even had educational standards remained high, the country’s ethnje
fissures would have complicated transition from authoritarian rule. The last
census reported that 8o percent of respondents listed a religious affiliation;
about one-quarter of these people claimed to be Catholics, and 8 percent
said they were Jews, a slightly larger proportion than identified themselves ag
Muslims. Most of the remainder claimed to be Protestants of various de-
nominations. Several thousand said they were Buddhists. Most Jews are
Ashkenazim whose roots run back several centuries in Nusquam’s history,
Almost a third, however, are ultra-orthodox Sephardim, whose families
migrated from North Africa and the Persian Gulf.
Most Protestants in Nusquam are white, native-born citizens, but about
a hundred thousand are blacks whose ancestors escaped from slavery in the
United States and the Caribbean two centuries ago. Catholics are divided
into four groups. A majority are from old families; about 20 percent are
relatively new immigrants from Central America; a group of seventy-five
thousand Catholics are Vietnamese émigrés and their children from the
years 1978—1981; and last is a group of about twenty-five thousand Armenians
whose great-grandparents had fled Turkey after World War I. Nusquam also
has about sixty thousand Gypsies and about twice that number of Chinese,
whose families arrived near the end of the nineteenth century. Nonbelievers
are spread rather evenly across the spectrum of ethnic groups except His-
panics and Vietnamese, almost all of whom are Catholic. :
White Protestants have the highest incomes, followed by Chinese, Ash-
kenazim, Vietnamese and other non-Hispanic Catholics, Muslims, Sephar-
dim, black Protestants, Hispanics and, far behind all, the Gypsies. Ash-
kenazim have attained the highest educational levels, closely followed by
non-Hispanic Catholics. Gypsies receive the least schooling; few of them
have graduated from the equivalent of grade school. Only eighteen of those
interviewed in the last census said they had attended a university, and of
these only four were graduates. :
Hostility within and among these groups is rife. Sephardic Jews tend to
scorn the Ashkenazim for having assimilated into Nusquam’s general cul-
ture. In turn, Ashkenazim are apt to look on Sephardim as ignorant urban
peasants. Although a significant minority of Muslims are descendants of
Turks who came to work in the steel mills, the majority are first- and second-
generation exiles from Palestine, and some emigrated from Pakistan and

Introduction 29

In donesia. Most of Nusquam’s Muslims are Sunni. Nevertheless, they hold
diverse religious and political attitudes. About 150 are members of the Wah-
habi sect, the fundamentalist group who spawned Osama bin Laden. They
despise Nusquam’s other Muslims as hypocritical atheists. In turn, more
éducatcd Muslims fear the Wahhabites as fanatics who are looking for ex-
cuses t0 murder Muslims whom they deem apostates.

For their part, white Protestants and Catholics have never been warm

toward each other, and both have evidenced distrust of all immigrant groups

of whatever religion or ethnicity. Moreover, relations between Turks and
Armenians as well as between Sephardic Jews and Palestinian Arabs have
several times fired riots. No group has fully accepted the Hispanics, and most
citizens openly say they despise Gypsies, though few claim to know a Rom

rsonally. The result has been a large amount of self-imposed segregation.
Gypsies tend to live nomadic lives, and most Hispanics work as hired la-
borers on farms, while poorer members of other minority groups typically
cluster together in urban ghettos. Because of this separation, immigrants
and many of their children continue to use ancestral languages for day-to-

day living.
The Junta’s Demise: “The Third Revolution”

The junta collapsed more from corruption and a failure of will than from
violent overthrow. Although there had been some uncoordinated acts of

 terrorism, the secret police and the Special Guards, an elite military force,

had been efficient in squelching organized dissident groups. The first of
what proved to be fatal cracks began to appear less than three months ago,
when the first five years of the highly touted New Economic Plan succeeded
in raising the gross domestic product by 1.6 percent but without significantly
improving maldistributions of income or lowering the unemployment rate
below 17 percent. According to widespread rumors, most of the gains were
going into the Swiss bank accounts the ruling elites maintained. Hitherto
docile unions started a series of illegal strikes that escalated in seriousness;
the last of them left the capital without either electricity or public transpor-
tation for several days. University students began taking to the streets, pro-
testing that while tuition was being raised, there were no jobs for them after
graduation.

The government’s first reaction was to try to break the strikes; but when
officials realized how quickly unrest was spreading, they began to make
sympathetic noises. “We feel your pain,” the junta’s president said on tele-
vision. “Let us sit down together and discuss how we can make Nusquam a
happier place.” To provide a facade for that discussion, he announced that
the government was installing a licensing system to grant autonomous status
10 some groups. Within a week of the announcement, more than three
thousand embryonic organizations were seeking permits. During that time,



30 Creating a Constitutional Democracy Introduction
31

We, officers and men of the armed forces loyal to the nation of Nusquam
have wrenched command of government from the hands of despots. As soor;
as public order and safety permit, we shall surrender that power to lawfully
constituted civilian officials. But the nation’s political health cannot be re-
stored merely by removing a single nest of tyrants. Without new and vibrant
political institutions and processes that both promote justice and reflect the
wishes of our citizens, Nusquam is doomed to further cycles of oppressive
rule by small cliques. Thus our nation has an urgent need for a system of
- governance that will help our people live in peace, justice, order, liberty, and
~ prosperity. To speed the day when we can in good conscience return to our
dedicated careers, we summon a Caucus for a New Political System to pro-
pose a fresh constitutional order for our nation.

the junta’s leaders used a combination of threats and bribery to try to co-opg
leaders of the new dissidents. These efforts produced little success.

Meanwhile, in the capital, students at the National University ignored

the licensing option and again took to the streets. Changing course from
their previous protest, they now had a single demand: the junta must resign,
One afternoon, during a particularly raucous demonstration by women stu-
dents in front of the presidential palace, secret police fired on the crowd
killing six of the women and wounding several dozen more. The next morn=
ing, the Presidential Plaza was filled with more than thirty thousand women
from all around the country, shouting for the junta’s resignation. The general
president ordered a regiment of marines, led by Colonel Nestor Martin, to
disperse the demonstrators. By the time the regiment arrived, the protesters
had established a tent city in front of the palace and were being fed by
capital’s inhabitants.

Colonel Martin met with the students’ self-selected leaders, listened to
their arguments, and suggested that they go back to their homes. They
refused. The president then commanded Martin to use force to disperse the
group. Instead, the colonel announced that he found the students’ case per-
suasive and their sole demand reasonable. He immediately deployed one of
his battalions around the palace and placed the other two in defensive post
tions in the city. The junta then ordered a tank battalion of Special Guards
and 2 mechanized division from the regular army to attack Martin and crush
the rebellion. As the seventy-two tanks of the Special Guards were strung
out along a mile-long bridge in the city’s center, Marine demolition expe
blew all four spans, sending the bridge and sixty tanks into the river.

As the mechanized division was entering the capital, the colonels co
manding the three infantry and one artillery regiment declared their sols
darity with Martin and surrounded the central barracks of the secret police
Around the country, a dozen army and air force units began to move f¢
relieve the government but were met by still other units. The fighting wa
sporadic, largely because desertions depleted most of the loyal forces befor
they could engage the rebels. Lacking the courage for a sustained civil wa
and fearing a fate like that of Romania’s Nicolae Ceausescu and his wi
Elena, the junta speedily negotiated settlement with Martin and the fou

army colonels: The leaders and their families got safe passage out of th
country. Left behind were all their minions, including the chief of the secté
police and the commander of the Special Guards. Both men and their stafl
were quickly arrested and imprisoned along with several dozen judges
procurators.

The Colonels (now capitalized) prorogued the junta’s sham parliamen

and took control of the government. To the surprise of the population af
foreign diplomats, these officers immediately issued a proclamation:

As convened, the caucus consists of twenty-five members, mostly civilians
and is authorized to meet for as long as necessary and to do so in splendid,
isolation in the presidential villa on Lake Lakshmi. The Colonels have also
specified that the caucus can draft as research assistants any or all members of
the faculties of Nusquam National University. In addition, the Colonels
have ma.de money available so that the caucus, as the Estonian constitutional
convention of 1991-92 did, can invite such foreign consultants as it might
deem helpful to its deliberations.

The Caucus for a New Political System

‘The ideal founders of a constitutional order would be, as Socrates under-
stood, both philosophers and statesmen. Such paragons, however, are rare
and none of them was selected as a member of this constitutionai conven—,
ffon. Still, the chosen people are all intelligent and have a variety of expe-
riences. To some extent, their diversity represents Nusquam’s population
though their educational level is far superior to that of most citizens. Somé
ad been officials under the old regime, some are academics; others journal-
ists; several are labor leaders who had struggled for independence from
ve.rnmental domination; still others had been leaders of dissident groups;
‘one is a banker; one is a Jesuit; two are Protestant ministers; and one of tI})K;

is of Chinese descent, one is Hispanic, and yet another is a Gypsy. Pointedly
absent from the group are people who had been sympathetic to the junta

Only two founders are currently in the military. One is a mathematici.an
who teaches at the country’s naval academy; he has the official rank of
mmander, .th01.1gh he has never served aboard a combat vessel. The other is
1 | estor Martin himself. He probably owes his stiff-backed posture and pen-
~ for short, brush-cut hair (now steel gray) to his family’s genes. The
patriarch of that clan was an Irish officer who, after Wolfe Tone’s failed
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rebellion in 1797, emigrated to Nusquam. Standing first in his class at the
naval academy, Martin had opted for a Marine commission, realizing thag
being built like a linebacker on a American football team would be an asset i
an organization that valued physical strength as much as, if not more thap
intelligence. After four years of service, he resigned and became a soldier of
fortune, fighting in the Sudan for the rebels, again for the rebels in Eagt
Timor, and then for Croatian Muslims against the Serbs. After the Dayton
Accords, he returned to Nusquam, exuding gravitas, and because of hig
unique combat experience was reinstated in the Marine Corps with the rank
of lieutenant colonel. He was promoted to colonel shortly before the women
took to the streets. His reputation as a soldier of fortune and dramatic actio
against the junta made him the most prominent of the Colonels, the one tg
whom the others looked for leadership. Foreign journalists who had covered
coups in Latin America refer to him as “ElJefe,” and unconfirmed rumor has
it that he wrote the statement convening the caucus and personally selected
its members. Whatever the truth of these reports, at its first meeting the
caucus prudently elects him chairman.®
Despite the presence of academics, most members, even the clerics, are
reputed to be practical men and women concerned about the real-life conse-
quences of their choices. (The Colonels, as reporters were quick to note, did
not appoint a professional philosopher to the group.) Because of Nusquamis;
jagged sectarian divisions, most members believe it would be wise to avoid
using theological arguments to justify decisions. Nevertheless, many of them
also realize that some of their own politically relevant values rest on religious
convictions and that sooner or later they must face up to the impact of these
potentially divisive norms within the caucus as well as within the nation as

awhole.®

Dramatis Personae

Of the twenty-five members of the caucus, the chair, Colonel Martin, and

the following delegates will play particularly active roles in debate:
Tbrahim Ajami: A Sunni Muslim who is a professor of Islamic Studies at

the National University. Learned in the Qur'an, the Shari’a (literally the

5. Colonel Martin’s biography shows marked similarities with that of Colonel (later President)
Lucio Gutiérrez of Ecuador. Here, however, life followed art (at least temporally), for I wrote
original draft of this chapter in 1997, some three years before Gutiérrez launched his political career
by joining forces with a populist insurrection. y

6. For John Rawls’s development of the concept of “public reasons,” see esp. his “Kantian
Constructivism in Moral Philosophy” and “The Idea of Public Reasons Revisited,” both in John
Rawls: Collected Papers, ed. Samuel R. Freeman (Cambridge, MA: Harvard University Press, 1?99?=
For critical analyses, see Robert P. George, The Clash of Orthodoxies: Law, Religion, and Morality !.?lg
Crisis (Wilmington, DE: ISI Press, 2001), pp. 4555, and the articles by Samuel R. Freeman, De 4
F. Thompson, Abner S. Greene, David A. J. Richards, and Michael Baur in “Symposium: Rawls
and the Law,” 72 Fordham L. Rev. 2021 (2004).
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1 ¢h to the watering place), and the theology implicit and explicit in both, he
the honorary title Mufti.” His scholarly reputation, enhanced by his
aunt, saintly appearance and the long white beard that droops almost to his
waist, has given him the status of a wise and holy man. Non-Muslims
cometimes (mistakenly) refer to him as “Imam.” He must struggle con-
stantly to differentiate the Muslims with whom he works from the Wah-
habites, who regard him as an atheist.

Anita Baca: A twenty-five-year-old Hispanic graduate student in sociol-
ogy from National University. Short, dark haired, and noted for a fiery
temper and cold courage, she had nominated herself to be leader of the
women demonstrators and had been accepted by acclamation. Although
wounded in the first volleys against the women, she had refused hospitaliza-
tion and had presented to Colonel Martin the women’s demand for the
junta’s departure. Her imprimatur on a new constitutional order would, in
the minds of many women, confer legitimacy on the political system.

Rudolf Gliickmann: A Lutheran pastor who at first glance seems meek
and unimposing, a heavy, balding Caspar Milquetoast. Yet he had used his
pulpit to call for the junta to show greater respect for human rights. In
keeping with its policy of not directly confronting religious leaders, the
government pretended to ignore him. His church, however, had myste-
riously burned down, and his congregation was denied a permit to rebuild.
In the meantime, the state cut off his salary.

Atilla Gregorian: A Jesuit who, with his provincial’s permission, had gone
to the steel mills as “a worker priest.” There, he built up support among the
steelworkers, publicly called for democratic elections to Parliament, and
offered himself as a candidate. The junta’s initial reaction was to imprison
him on trumped-up charges of sedition, but later the leaders traded his
freedom for a promise to stay out of electoral politics. Instead, with the
cooperation of his provincial and a local bishop, he began preaching in
churches around the country. A short, dapper man who wears his silver hair
tied in a ponytail that reaches halfway down his back, he was fiercely elo-
quent, a master at criticizing the junta through sarcastic allegory. His most
famous punch line was that the members of the junta were true Chris-
tians who meticulously followed Christ’s admonition “to make friends with
Mammon.” Gregorian is a humble man who interprets God’s giving Nus-
quam a priest as wise and holy as he to be a sign of divine love for humanity.

Jessica Jacobsohn: A former professor of comparative constitutional law on
the faculty of Nusquam’s National University. She had been fired because of
telling her classes that Nusquam urgently needed sweeping constitutional
reform. Once considered attractive and well dressed, she appears to have

7. For brief descriptions of the titles and roles (usually unofficial or quasi-official) of those who
perform Muslim religious functions, see Leon Carl Brown, Religion and State: The Muslim Approach
to Politics (New York: Columbia University Press, 2000), esp. chs. 1-3.
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aged a decade during the past several years. Having had to earn her living agg
helper in a flower shop, she can no longer afford stylish clothes.

Jon Kanuri: An economist whose ancestors had escaped from slavery in
West Africa. Six feet four inches tall and weighing 245 trim pounds, he js
blessed with a physical appearance that adds force to his words. For a time,
when he was preaching that an authoritarian state was useful for economie
development, he had been the darling of the junta. Appointed minister of
finance, he had quickly embarrassed his patrons by charging that a large pm
of the nation’s wealth was being siphoned off into Swiss bank accounts;
Shortly after his accusations, an quditor found “errors” in the ministers
own accounts, and when the Colonels revolted, he had been awaiting trial
for fraud.

Tuncer Kirca: A Turkish émigré who had come to Nusquam in 1980 as an
unskilled worker in the steel industry. Later, he secretly organized other
Turkish laborers and tried to found a labor union independent of the governs
ment’s control. Short, muscular, and strong, he had several times man-
handled goons whom the government sent to harass him. Indeed, on one
occasion he broke the arm of one such worthy and cost another three teeth
and a serious concussion. For that crime, he spent four years in prison; he was
released after the Colonels’ revolt. Kirca is acutely sensitive to the prejudice
directed against Muslims in Nusquam and places much of the blame for the
continuation of such bias on the rantings of the Wahhabi.

Viclaw Pilsudski- At the fall of the junta, he was still minister of justice.
He had been a distinguished professor of criminal law at the National Uni-
versity. Thinking that he would lend legitimacy to the government and, at
the age of seventy-six, would be politically tame, the junta had appointed
him to the cabinet. Once in office, however, he initiated disciplinary actions
against several procurators and judges who had been draconian in enforcing
the junta’s policies. Fearing loss of much-needed public support, the leade y
did not fire him; instead, they surrounded him with hacks who sabotaged his:
policies. With a flowing mane of white hair, he looks like Walt Disney’s
animation of Pinocchio’s father.

Demos Pyknites: Nephew of an immensely wealthy Greek shipping mag=
nate who was a member of the junta, Demos became a famous—and fa-
mously tall, slim, and handsome—television commentator. A graduate of
the National University, he had been allowed to pursue graduate study for
three years at Yale, where he completed the coursework and passed the
examinations required for a Ph.D. in political science. He did not, however,
finish his dissertation. A decade after returning to Nusquam, he was im-
prisoned when the secret police discovered he was the author of a series

of tracts attacking the junta. He, too, had been freed only after the Colo-

nels’ revolt.

Federika Strega: After graduating first in her class from the law faculty 0 f
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National University, she joined the civil service and quickly earned promo-
fion. She was one of the few people selected for study abroad who were not
re ated to 2 mem.ber of the junta. At the University of Chicago, she studied
Jaw and economics. Although endowed with a husky voice, sc;ulful brown
' eyes, and silky black hair, she was better known for her keen intelligence
| and a tongue that cracked like a bullwhip. While still a middle—levegl bu-
' reaucrat, she had persuaded the junta to subsidize the electronics indust
~ and to change the legal system to make foreign bankers welcome Lars}'z
} year, at'th1rty—51x, she became deputy minister of finance. In that pos't she
as trying desperately to improve Nusquam’s rickety system of health éare
Throughout her career, she had managed to stay out of the beds, ideolo icai
~ aswell as recreational, of all members of the junta. , ¢
 Minxin Wei: A member of a wealthy family of bankers and now CEO of
‘ Nusquam’s largest bank. Some people view him as tightly self-contained
 others as arrogant, perhaps because his pencil-thin mustache gives him a:
~ sneering look and his use of traditional Mandarin robes indicates disdain for

3 the dominant white culture. Nevertheless, all people with whom he deals

recognize him as a brilliant financier, and the junta had courted him and hi
| family because of their links to financial institutions around the world. It hal(i
- seemed that he had no contact with politics other than to facilit'r;te the
| government’s revised banking policies. After the Colonels’ revolt, however.
it became evident that he and his family had been using their c ; e
abroad to help finance the dissidents. ¢ prnections
Ion Zingaro: The only Gypsy in the group, he is a dark, diminutive man
whose deep brown eyes warn that he does not tolerate inti,rnac As a teen-
~ ager, he had followed his father as an itinerant tinker. Convict);d twice fn
‘ larceny, he learned to read and write while in prison and, during his seconocllr
‘ three—yeaf term, discovered that he had a talent for serious poetry, both in
Nusquam’s ancient language and in Shelta, the Gypsies’ dia.lect’ Several
members of the junta adopted him as their tame dissident and (;,rversel
seemed to enjoy the sarcastic barbs his poems hurled at ther;l? Later h}z

learned English . _
. 1ar;gg l1lsag:‘well as French and Spanish but could never write poetry



CHAPTER TWO

Alternative Political Systems

The great tides and currents which engulf the rest of men do not turn aside in thej;
course and pass the judges by. BenjamiN N. Carbozg
Much to Colonel Martin’s annoyance, the recess lasts twenty-one minutes;
then Professor Retlaw Deukalion continues.
Your reading “Constitutions, Constitutionalism, and Democracy™

has reminded you that blending constitutionalism and democracy poses
huge difficulties of political engineering. This mixture sometimes pro-
duces cacophony rather than harmony. But the promises, too, are huge:
fair chance for citizens to work peacefully together for a good life for
themselves and their families within a just society.
Freedom from governmental oppression, equality before the law, and

the right to political participation allow citizens to enjoy far better lives
than under authoritarian regimes. But constitutional democracy’s recor

is far from perfect. Americans’ oft-proclaimed love of liberty was long
accompanied by slavery as well as rejection of the social, legal, and politi

cal equality of women and people who have different-colored skin.?
Today, their so-called Patriot Act allows police to obtain secret wa
rants to search citizens’ homes when they are absent, and their president
claims authority to listen in, without a warrant, on their telephone con-
versations. So, too, when constitutionalism does focus on protectior
against governmental oppression, it often exposes some individuals
rights to abuse by private citizens and corporations. One might ever
argue, as Rousseau did, that elections restrict the people’s right to self:

government.
There is some truth in Lee Juan Yew’s comment that the America

1. In Douglas Greenberg, Stanley N. Katz, Melanie Beth Oliviero, and Steven C. Wheatley
eds., Constitutionalism and Democracy: Transformations in the Contemporary World (New York: Ox

ford University Press, 1993). ‘
2. For an excellent survey, see Rogers M. Smith, Givic Ideals: Conflicting Visions of Citizenship

U.S. History (New Haven, CT: Yale University Press, 1997).
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Political system, which spends about as much public money for prisons as
for higher education, is menaced by “guns, drugs, violent crime, [and]
vagrancy.” Nor is this situation unique to the United States. Crime “has
become an obsession in the new South Africa,” with a murder rate seven
times that of America. In Russia, “[t]he terror of a police state is gone,” a
reporter Wrote in199s, “but it has been replaced by a fear of gangsters and
corrupt police officers.” The rate of violent felonies there more than
doubled between 1987 and 1992, and within a decade some estimates
claimed that criminal activities accounted for as much as 40 percent of the
national economy. The Russian Mafia now operates in New York and
London as well as in Moscow and St. Petersburg. In Eastern Europe
generaﬂy, the Economist claims, a similar pattern of official corruption
combined with privatized gangsterism prevails: “Much of the wealth has
stealthy origins, corruption is endemic, and the quality of Central Eu-
rope’s politicians, civil servants and judges is poor to dire. . . . Anger
bubbles up.”® In Afghanistan, American occupation coincided with an
increase in the opium trade. In Iraq, the situation remains so muddled by
civil war that it is difficult to separate exploding terror, peacekeeping fire,
and official corruption.

To be fair, although political liberalization has typically been accom-
panied by a rise in crime, connections between crime and freedom are
complex. Under dictators, as in Haiti, Iraq, Kenya, North Korea, Para-
guay, Syria, or Zaire, violent crime was or is common. One cause of the
apparent increase in crime in the former Soviet bloc lies in the fact
that much criminal activity that was once a monopoly of government is
now privatized. Another cause may be that the old regimes failed to
generate civic virtue. A third may be that increased liberty and decreased
probability of being punished do encourage crime. Edward S. Corwin
sketched the dilemma: “[W]e enjoy civi/ /iberty because of the restraints
which government imposes upon our neighbors in our behalf.” Freedom,

3. Quoted by Fareed Zakaria, “Culture Is Destiny: A Conversation with Lee Kuan Yew,” 73 For.

Affrs. 109, 111 (Mar./Apr. 1994).

4. Economist, Aug. 10,1996, p. 30, and May 31,1997, p. 43. For more general analyses, see the pair

of articl'es by Mark Shaw and Peter Gastrow: “Stealing the Show? Crime and Its Impact in Post-
palithcld South Africa,” 130 Daedalus 235 (2001), and “In Search of Public Safety: Police Transfor-
‘mation and Public Responses in South Africa,” 130 Daedalus 259 (2001).

5. Alessandra Stanley, “Gorbachev’s New Battle: Overcoming His Legacy,” N.Y. Times, Mar.

, 1995. See more generally and more recently David Satter, Darkness at Dawn: The Rise of the
Russian Criminal State (New Haven, CT: Yale University Press, 2003).

6. “Special Report: Eastern Europe,” Oct. 26, 2002, pp. 24—25. See, more generally, Avinash K.

‘Dlxx.t, Lawlessness and Economics: Alternative Modes of Governance (Princeton, NJ: Princeton Uni-

v 1ty”Press, 2004). In 2005, the Economist was still reporting that “corruption in Russia is every-
« 2 :

Where.” “Corruption in Russia: Blood Money,” Oct. 22, 2005, p. 53.
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he added, “may be infringed by other forces as well as by governmeng
indeed, [liberty] may require the posizive intervention of governmeng
against these other forces.” !
On your second goal, peace, constitutional democracy’s record is alsg
mixed. “Democratic Republicanism,” said Sam Adams, the Americap
revolutionary, would bring the world “perfect Peace and Safety till tim'
shall be no more.”8 He was overly optimistic. A nation may want peace
but aggressors are not noted for respecting others’ wishes. Moreover, a5
founders you must worry about the systemic proclivities of the governs
mental structures you establish: during the period 1813-1980, demoe
racies were no less likely than other kinds of regimes to wage war.?
Scholarship offers no help in choosing between constitutional and
representative democracy on this count. Most relevant studies anal
the records of democracies, not constitutional democracies. For democra-
tization, scholars rely on Ted Robert Gurr’s ranking of nations acrosg
almost two centuries and, for war, on the Correlates of War Project
directed by Melvin Small and J. David Singer.!* In defining democra
Gurr specified such elements as institutionalized protections of individ~
ual rights. On the other hand, his “operational indicator” of democratie
rankings includes only a small portion of these elements.™ Hence, al-
though research relying on Gurr’s rich database has great utility for many
purposes, it cannot be conclusive for this caucus.
The claim that democracies are not apt to fight each other did not
hold up in earlier eras. Between 1817 and World War I, there was “ng
significant relationship” between types of regimes that went to war wi
each other.!? Furthermore, “militarized interstate disputes”?® in which

7. Constitutional Revolution, Ltd. (Claremont, CA: Claremont College Press, 1941), pp. 7, 67
(italics in original). Jack Knight puts it more formally: “[1]f self-interested individuals want institu-
tional arrangements that favor them as individuals, they will prefer institutional rules that constrain
the actions of others with whom they interact. . . . [B]ut they are faced with the fact that social
institutions constrain the choices of all actors in some ways.” Institutions and Social Conflict (New.
York: Cambridge University Press, 1992), p. 64.

8. Quoted in Pauline Maier’s review of Gordon S. Wood, The Radicalism of the American
Revolution, N.Y. Rev. of Bks., Mar. 1, 1992.

9. Henry S. Farber and Joanne Gowa, “Polities and Peace,” 20 Int’l Security 123 (1995) and, more
generally, their Ballots and Bullets: The Elusive Democratic Peace (Princeton, NJ: Princeton Univer-
sity Press, 1999). '

10. Resort to Arms: International and Civil Wars, 1816—198o (Beverly Hills, CA: Sage, 1982).

1r. Gurr’s exact wording is important: “our operational indicator of democracy is derived from
codings of the competitiveness of political participation, . . . the openness and competitiveness of
executive recruitment, . . . and constraints on the chief executive.” Polity II: Political Structures a a
Regime Change, 18001986, electronic manuscript, Center for Comparative Politics, Boulder, 1989,
distributed by Inter-university Consortium for Political Research, Ann Arbor, MI, p. 38.

12. Farber and Gowa, “Polities and Peace,” pp. 141—42 (italics in original). For a contra a
conclusion, see Spencer B. Weart, Never at War: Why Democracies Will Not Fight One Another (New
Haven, CT: Yale University Press, 1998).
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iolence is overtly threatened, as in the Cuban missile crisis, or occurs at a

Jow level, as in various American retaliations against Iraq between the
Gulf War and the invasion in 2003, have been far more common than
full-fledged wars. Before 1914, democracies were more likely to engage in
such disputes with each other than were other types of regimes.** Since
then, and especially since the close of World War II, the pattern has
changed dramatically. “Mature” democracies are apt to retreat from stra-
tegic overconsf?ltments, seldom l?attle each other, and rarel.y fight “pre-
ventive wars.”> When democracies do wage war, they are likely to win,
as Saddam Hussein and Slobodan Milosevic learned.’® We should be
wary, however, of labeling democratization as the sole or even primary
cause of the paucity of intrademocratic wars since 1945. Europeanization
and the dominance in the free world of the United States were probably
equally, if not more, important.!”

But even if there is a democratic tendency toward peace, becoming a
representative or constitutional democracy is seldom a sudden event.
Edward D. Mansfield and Jack Snyder looked at 150 years of data and
concluded that during the early stages of democratization “countries
become more aggressive and war-prone, not less, and they do fight wars
with [more mature] democratic states.”*® Furthermore, during that pe-
riod, states that had recently become more democratic were “much more
war-prone” than those that underwent no change, and they were “some-
what more war-prone” than those that became more autocratic.!* Worse,
rapid passage did not lower the risks of war. Comparing changes from
autocracy to a mixed democratic-autocratic regime with those from au-
tocracy directly to democracy, Mansfield and Snyder discovered that the
latter had been “more likely to promote wars.”?

It is fair, then, to conclude that although the long-term record is
mixed, recent history shows that democracies’ promise of peace is realis-
tic2! On the other hand, the caveat about belligerence and youth is

13. Charles S. Gochman and Zeev Maoz, “Militarized Interstate Disputes, 1816—1976,” 28 J. of

Conflict Resolution 585 (1984).

14. Farber and Gowa, “Polities and Peace,” p. 143.
15. George W. Bush’s invasion of Iraq in 2003 to protect the United States against nonexistent

weapons of mass destruction is a famous exception.

16. Edward D. Mansfield and Jack Snyder, “Democratization and the Danger of War,” 20 Inz’/

Sec. 5 (1995).

17. See Sebastian Rosato, “The Flawed Logic of Democratic Peace Theory,” 97 Am. Pol. Sci.

Rev. 585 (2003).

18. Mansfield and Snyder, “Democratization and the Danger of War,” p. 8.
19. Ibid., p. 8. Snyder has amplified this point in From Voting to Violence: Democratization and

lt’ati.anali_vt Confftict (New York: W. W. Norton, 2000), arguing that in the early stages of democra-
fization, nations are often beset by fits of belligerent nationalism.

20. Mansfield and Snyder, “Democratization and the Danger of War,” p. 17.
21. Colonial wars constitute another savage form of combat, but one in which two nation-states
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relevant. Like human beings, democracies would be better off if the
could skip adolescence.

Next is the economy. Everyone agrees that your new system must fog
ter prosperity. But, again, directly relevant studies of political econg
make no distinction between constitutional and representative demgog
racies. In addition, democracy grew up with capitalism, with proponeng
of each offering similar justifications.?> And despite persistent affyj
with mild forms of socialism and continuing efforts to dull capitaligp
crueler edges, all representative and constitutional democracies have rg
tained some version of that economic system. Thus it is difficult to g
out how much of their economic achievements is due to capitalism, h
much to political structure, how much to habits of heart and purse thy
each encourages, and how much to accidents of time and place. You myg
somehow crank this complication into your calculations.

Worse, the situation does not become crystalline when you look
other kinds of regimes. Comparing economic performances of constity
tional democracies and fascist systems is difficult because we have fey
tull-blown cases of the latter and each was short lived: the Thousand:
Year Reich began well but lasted a mere dozen years, Benito Mussolinj!
poverty-plagued Roman Empire barely twenty,2* and Francisco Franco}
reign only about twice that long. Moreover, none consistently gave pri
ority to economic theory over political domination.?*

Anita Baca, the graduate student who had led the demonstrations againg
the junta, interrupts: “May I ask a factual question? Wasn't it Kurt voy
Schleiser, Hitler’s predecessor as chancellor, who authorized the cool pub
works program that led Germany out of the Depression?”

are not directly involved, so they are not included in many studies. For example, one of the mo
systematic studies of relationships between war and democracy limits its scope to “conflicts betweet
two independent states”: David L. Rousseau et al., “Assessing the Dyadic Nature of the Democrati
Peace, 1918-1988,” 90 Arm. Pol. Sci. Rev. s12n1 (1996). Nevertheless, a plague of such conflicts afflicted
constitutional democracies well into the second half of the twentieth century.

22. See Albert O. Hirschman, The Passions and the Interests: Political Arguments for Capitalis
before Its Triumph (Princeton, NJ: Princeton University Press, 1977).

23. For studies of Mussolini, see R. J. B. Bosworth’s work: Mussolini (New York: Oxfort
University Press, 2002); Mussolini and the Fascist Destruction of Liberal Italy (Adelaide: Rigby, 1973)
and Te Italian Dictatorship: Problems and Perspectives in the Interpretation of Mussolini and Fascis
(London: Arnold, 1998). Nicholas Farrell, Mussolini: A New Life (London: Weidenfield and Nicol
son, 2003), is less critical.

24. Among the best political analyses of fascism are Michael Mann, Fascists (New York: Cam
bridge University Press, 2004), and Robert O. Paxton, The Anatomy of Fascism (New York: Alfred A
Knopf, 2004). For studies focusing on economic policies, see Avraham Barkai, Nazi Economi
Ideology, Theory, and Policy, trans. Ruth Hadass-Vashitz (New Haven, CT: Yale University Pres
1990); Dan P. Silverman, Fitler’s Economy (Cambridge, MA: Harvard University Press, 1998);
generally, Ronald Wintrobe, Tke Political Economy of Dictatorship (New York: Cambridge Univer
sity Press, 1998).
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Certainly Henry Ashy Turner claims that von Schleiser approvgd
this plan before Hitler assumed power.> But the Nazis deserve credit
for, before John Maynard Keynes’s Gener'al Tl?e?ry of Emp[@'}ment, I.n—
serest, and Money*® was published, operationalizing such an innovative
strategy- ) )

Whoever created that public works program, Hitler’s megalomania
soon produced total war and near-total destruction. After 1936, El Cau-
dillo tried to create a fascist economy; but like his mentors, Franco sub-
ordinated economic theory to personal power.?” Furthermorfz, by the
mid-1960s, Spain was drifting toward a capitalist system more in accord
with the rest of Western Europe. Asia’s Tiny Tigers have done well, but
most authoritarian governments have sad records. The military regimes
of Sub-Saharan Africa have coexisted with gross poverty. So, too, except
in Pinochet’s Chile, Latin American dictatorships have not provided
models of growth and prosperity, despite what the World Bank claimed
to believe in the mid-1980s.28 And your own junta had only slight eco-
nomic success.

As for Marxist regimes, the Soviet Empire often teetered on the
brink of poverty.?® Famines in Mao’s China took somewhere betwee.n
thirty and fifty million lives, and North Korea has suffered catastrophic
famines. Meanwhile, most constitutional democracies have dramatically
raised their standards of living. Yet the correlation is not perfect. Accord-
ing to the World Bank, soon after Beijing eased Mao’s cont'rc')ls, the
average Chinese was almost twice as likely as the average citizen of

25. Hitler’s Thirty Days to Power: January 1933 (Reading, MA: Addison-Wesley, 1996).

26. 1936; reprint New York: Harcourt, Brace, 1964. o

27. Whether Franco was merely an old-fashioned military dictator who exploited fascist ideol-
ogy or was a true fascist is contested. See Robert O. Paxton, “The Uses of Fascism,” N.Y. Rew. of Bks.,
Nov. 28, 1996, 48, 51; Robert O. Paxton and Stanley G. Payne, 4 History of Fascism, 19741945
(Madison: University of Wisconsin Press, 1996); Walter Laqueur, Fascism: Past, Present, and Future
(New York: Oxford University Press, 1996); and George L. Mosse, The Fascist Revolution: Toward a
General Theory of Fascism (New York: Fertig, 1998). For discussions of Franco’s economic policies,
see Victor M. Pérez-Diaz, The Return of Civil Society: The Emergence of Democratic Spain (Cam-
bridge, MA: Harvard University Press, 1993), chs. 1, 4; Howard J. Wiarda, The Transition to pemoc—
racy in Spain and Portugal (Lanham, MD: American Enterprise Institute for Public Policy R?—
search, 1989), chs. 1, 8; and Phillipe Schmitter and G. Lehmbruch, eds., Trends toward Corporatist
Intermediation (Beverly Hills, CA: Sage, 1979). For the transition from fascism to constitutional
democracy, see Arvid John Lukauskas, Regulating Finance: The Political Economy of Spanish Finan-
cial Policy from Franco to Democracy (Ann Arbor: University of Michigan Press, 1998). ‘

28. See Karen L. Remmer, “Democracy and Economic Crisis: The Latin American Experi-
ence,” 42 World Pols. 315—16 (1990). For a broader study, see Morton H. Halpern, Joseph T. Siegle,
and Michael M. Weinstein, 7%e Democracy Advantage: How Democracies Promote Prosperity and
Peace (New York: Routledge, 2004).

29. For a study of the systemic problems with the Soviet economy, see Paul R. Gregory,.Tbe
Political Economy of Stalinism: Evidence from the Soviet Secret Archives (New York: Cambridge
University Press, 2003).
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30. Decision of Jan. 16, 1982; reprinted in part in Loujs Favoreau and Lojc Philip, Les grands
décisions du Conses] Constitutionnel, 6th ed. (Paris: Sirey, 1991), PP- 470ff. For a discussion of thi
decision, see Alec Stone, The Birth of Judicial Politics in Fy, 3 i1
Comparative Perspective (New York: Oxford Universiry Press, 19

31 See Robert A. Dahl, “Decision—Makjng ina Democracy:
Policy Maker,” 6 7/
Review and Democmfy (New York: Macmillan, 1960)
as of 2000, invalidated only a half-dozen of severa] hundred cha

and Hiroshi Itoh, 73, Constitutional Case Law of Japan, 1970 through 1990 (Seattle: University of
Washington Press, 1996), p. 24. Irish judges are less agreeable to the government thap the Japanese
but have been more likely to sustain than invalidate a statute. In jts first few decade
Constitutional Courtinvalidated more statutes than the U.S.
nevertheless, the German judges have upheld the valid;
governmental acts.
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iously, constitutional democracy is not a.lways successful, but
i entative democracy. Latin America and .Sub—Saharan
- reprersled awning graveyards for democratic regimes, and the
Aﬁic; hsz(g?::zce, ]g]akistan, the Philippines, South Korea, and Turkey
records

1 i 1 are
ar h k ed Alas weE have few representatlve demOCfﬂ.ClCS to Comp

€ . 3

Be e chec.

-

.+, the many (efforts at) constitu'tional democracies: Ne}\lzv Zealana(i
- but even the United Kingdom, for centuries t ¢ case
P OUt,hu taken on many of constitutional democracy’s institu-
exceﬂf’zﬂce’ 21'fsec'cions of rights through its membership in the European
=< o any treaties. In any event, the most you can expect of any
g ?I:i(irl;sozac;, is that it will facilitate political stability, if it takes
form o :

. hug:l lf.fa civic culture that demands respect for duties as well as

YO‘fr g(i Oenormously difficult to achieve. Both Britain and the
p }'1ts lss atS . illustrate the problems you face. During the 1920s, wh'en
Ur_utf.:d’ i e more closely conformed to the Westminster model, crit-
'Bmams re%g:ltrice and Sidney Webb and R. H. Tawney attad.(ed their
- ?S fostering selfishness and greed. Furthermore, an influx of
'coun'try N from Pakistan, India, East Africa, and the Canbbean.has
]lgmmgg}'f? Eflst the same charges of bigotry that have be(cileviled the }Iljmteoci

R i itutional democracy has n
States.?® That the United State.s as a const;ltutllaoer;n Ry i
fully lived up to its supposed soqeta{norr.ns as oh charged ot only by

i i i mpeting “family values” but y
:iiiﬁ;f?fcia;dgjszl tf?elll, I;{obeg;t N. Bellah, Mary Ann Glendon, and

i el. . .
MISI}‘];T)I 111:;11?1 beliefs underlie these cr‘i‘tiques. The first 1s”th:z gagtii:
ism facilitates a culture committed to f:eaself:ss change,” a C 1(::) I
equality, and works synergistically Wit}}ll leerfalilsm to z:;ﬁvinmi riet '

i iety.” e those of the com -

‘t‘we Zzscéf\z in’lc;ﬁézzllirsl;r.r’g‘s‘ ]%e}f: :::cond belief is that these characte.n?-

tiizsmake it very difficult to .maintai.n a senseszt;)lj1 ;Z?;lméz;?; :rr;iyc?l/:s:

obligation. In its American incarnation, cons . Cemoctacy bas
come to be defined less in terms of such p.ubl%c purposes < ;
ial justi more in terms of protecting 1nd1v1.dua'11 rights. A nega

:ﬁfz?;:;ltlsz 2(r)lrclistitutionalism has joined with capitalism to produce a

haus,
2. For citations of some of the relevant literature, see Walter F. Murphy and]%gosef)h(?a:;)n SL,}“_
"Pub3lic.ity Public Opinion, and the Supreme Court,” 84 Nuw'n. L. Rev. 985, 989nr7 (1990).

i othesis.
fmdingssdo nfOt Ienijtizntghseugf;:;:;;{;ZZ?:;;IXBRaCism in Britain’s PoliccA," Feb. 29, 1969)9. 1 }g g .
;i Deaer’li:lrl?»ezi YEbE ’Cultum/ Contradictions of Capitalism (New Yoréc ]?Sasi\c/l B;Et:; (1317 7:/36 .Pa_.
Tawney, The Acquisitive Society (New York: Harcourt, Brace, 192;),kv .Ox.for dc Univers;t}, b
litical Theory of Possessive Individualism: Hobbes to Locke (New York:

1962).
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public philosophy that venerates “the unencumbered self,”> free f
all obligations not personally chosen. The notion that some dutieg 4
values are inherent in the human condition and thus shared not o
with members of the current but also with past and future generatiops
Bellah’s “community of memory”**—has been succeeded by atomig
individualism and moral relativism. What has emerged is a double ,-.'
cature: of Karl Marx’s view of a bourgeois state built “upon the sepa g
tion of man from man™’ and of a Protestant image of a society that |
privatized and thereby marginalized not only institutional churches jy
also religious values.® :

“Some of us,” Federika Strega interrupts, “think that individualigy
moral relativism, and marginalization of religion are politically healthy.”
“I heard,” Deukalion replies, then continues.

In politics, Sandel says, this culture has spawned a “procedural Re
public’—Mr. Pyknites referred to that concept earlier—whose publi
philosophy is concerned less with the substance of decisions than wit]
the processes of decision making.*® In fact, however, procedures shap
substantive outcomes. And when substantive choices are hidden behi
a procedural screen, they seldom need to be justified. Liberalism’s de
mand for governmental neutrality among individual choices is usuall
either self-deceptive or hypocritical. Even government as “night watch
man” supports current distributions of economic, social, and politics
power, as Sotirios Barber has devastatingly demonstrated.*® From a di
ferent perspective, Mary Ann Glendon complains that individualisti
“rights talk” poisons “the principal seedbeds of civic and personal virtue,
impoverishes political discourse, enlarges social conflict, and inhibit
dialogue that might lead to discovery of common ground among individ
uals and groups.*! Amy Gutmann and Dennis Thompson are less pessi:
mistic, but they, too, label the public discourse of interest-group politie

35. Michael J. Sandel, “The Procedural Republic and the Unencumbered Self,” 12 Pol. Th. 93 |
(1984), and Democracy’s Discontent (Cambridge, MA: Harvard University Press, 1996).
36. Robert Bellah et al., Habits of the Heart: Individualism and Commitment in American Lif
(New York: Harper and Row, 1985), pp. 152—55.
37. “On the Jewish Question,” reprinted in The Marx-Engels Reader, ed. Robert C. Tucke
(New York: W. W. Norton, 1972), p. 40.
38. See Stephen L. Carter, The Culture of Disbelief: How American Law and Politics Trivializ
Religious Devotion (New York: BasicBooks, 1993).
39. For a defense of a focus on procedure, see Stuart Hampshire, “The Reason Why Not,”
review of T. M. Scanlon, What We Owe to Each Other (Cambridge, MA: Harvard University Press,
1999), N.Y. Rev. of Bks., Apr. 22, 1999, pp. 21—23.
40. Welfare and the Constitution (Princeton, NJ: Princeton University Press, 2003), esp. ch. 2.
41. Rights Tulk: The Impoverishment of Political Discourse (New York: Free Press, 1991), p- 14-

on,
Society (Glencoe, IL: Free Press, 1958); Ann Cornelisen, Torregreca (New York: Holt, Rinehart and
inston, 1969), and Strangers and Pilgrims: The Last Italian Migration (New York: Holt, Rinehart
and Winston, 1980); and, of course, Carlo Levi, Christ Stopped at Eboli (New York: Farrar, Straus,
1947). Despite southern Italians’ lack of attachment to the state, their commitments to family,
eighborhood, and even city appear strong. For an analysis that challenges Putnam etal. and stresses
itutional design and misdesign, see Filippo Sabetti, The Search Jfor Good Government: Under-
standing the Paradox of Italian Democracy (Montreal: McGill-Queen’s University Press, 2000).
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« o overished.”*? As founders, you must ask if these critics are merely
acking transient manifestations of “American exceptionalism” or have
- Jentified deficiencies inherent in constitutional democracy and perhaps
representative democracy as well.#3

Data from other constitutional democracies are mixed. Italy, espe-
sially the south, suffers from individualistic difficulties of greater pro-

ortions than does the United States.* On the other hand, Canadian,

erman, and Irish versions of constitutional democracy operate in cul-

ural settings quite different from those of the United States and the
- Mezzogiorno. While the broader American constitutional order stresses

individual liberty, Donald P. Kommers argues, the broader constitution

.~ of Canada underscores “fraternity” and community, though not neces-
sarily between Anglo- and Francophones. The German constitutional

order emphasizes dignity, the incalculable worth of each human be-
ing, demonstrated through not only rights but also duties.*” In Japan,
“self-realization,” Lawrence W. Beer says, is “achieved within rather

 than against or separate from the community, the family, or the in-group.

Individual obligations are correlative, mutualist.”# At first glance it

- seems that Ireland is stumbling along the American path. Irish culture is

now far less pietistic than when James Joyce wrote, “O Ireland, my one
and only love, where Christ and Caesar are hand in glove”; indeed, as the
country has become more prosperous, its people have also become less
formally religious. Moreover, the Irish Church has been shaken by scan-
dals, and its opposition to divorce, birth control, and even abortion has
become far less effective.#” Nevertheless, Ireland’s constitutional order

42. Democracy and Disagreement (Cambridge, MA: Harvard University Press, 1996).
43. Some scholars argue that American culture was once much more civic-republican than it

ow is: e.g., Sandel, Democracy’s Discontent, chs. 5—8; and Barry Alain Shain, The Myth of American
Individualism: The Protestant Origins of American Political Thought (Princeton, NJ: Princeton Uni-

sity Press, 1994).

44. See Robert D. Putnam, Making Democracy Work: Civic Traditions in Modern Italy (Prince-
NJ: Princeton University Press, 1993). See also Edward Banfield, The Moral Basis of a Backward

45. “Freedom of Speech, Democracy, and Constitutionalism: United States, Germany, and

Canada,” inaugural lecture for the Robie Chair, University of Notre Dame, Oct. 1994.

46. “Human Rights and ‘Freedom Culture’ in Eastern Asia,” in A. Anghie and G. Sturgess,

s Legal Visions of the 215t Century (The Hauge: Kluwer, 1998), p. 159. For a fascinating study of
thange and stability in Japanese culture, see Paul Garron, Molding Japanese Minds: The State in
ASveryday Life (Princeton, NJ: Princeton University Press, 1997).

47. James F. Clarity, “Scandals and New Beliefs Changing Ireland’s Church,” N.Y. Times,
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ean the rights of the majority as well as the minority. In representative
_mocracies, where restrictions on power are typically functions of the
nscience of a civil culture, public policies are often determined by
hifting coalitions of minorities rather than by a single, unified majority.
“he ephemeral nature of such coalitions increases temptations to can-
nibalism. Furthermore, even a majority may sometimes shoot itself in
he foot. Constitutional democracy can’t prevent that mistake, but it does
ake it more difficult for the majority to shoot itself in the head.

~ In sum, constitutional democracy has done pretty well in achieving
the goals you have adopted. Its record of freedom under law is impressive
though uneven. Constitutional democracy’s greatest attraction is that it
Jowers the stakes of conflict. Different groups whose interests conflict can
e assured of basic protections to their life, liberty, and property. South
Africa offers a classic case for constitutional democracy. Not only did
whites dread the revenge that a majoritarian government dominated by
blacks might wreak, but some black groups, especially the Zulus, feared
rule by the coalition of other black groups under the African National
Congress, whose leadership was largely Xhosa. “Coloureds,” a legal clas-
sification under apartheid that included persons of mixed race and Ma-
 lays, also had cause to worry about such a regime. And, of course, Indians,
remembering not only the results of black rule in Kenya but also the riots
against them in Durban in 1949 and several near-riots after, feared for
their status under parliamentary supremacy.* On the other hand, the
leaders of the ANC wanted wide room to dismember apartheid’s effects
and create a less unjust society. Constitutional democracy provided the
obvious—perhaps the only practical and peaceful—solution.5

My analysis has two important implications for this caucus. First, for
a divided society constitutional democracy offers a greater promise of
success than does any other system. Second, to fulfill that promise you
must design institutions and processes with a mixture of bold imagina-
tion and exquisite care.

still reflects the social teachings of papal encyclicals: men and vy,
exist, as fully human, only within society; an objective morality }
every person in public as well as private affairs; and all people have 5 ¢
to take care of each other. The Irish continue to believe we are

brothers’ keepers.

A new constitutional order must help build a new political cultyge
your case, you must also replace parts of your old culture. Each of g
tasks is daunting. Culture can suffer from inertia of rest as well g
motion. And to what extent does the kind of civic cohesion you wg
create depend on religiously rooted beliefs?** Can a purely secular po}
cal theory provide the necessary civic glue? I am not sure of the ang
here. Indeed, I suspect humanity will be debating these questions g
turies after all of us have joined that Great Caucus in the Sky. ’

I believe that your objectives may be easier to attain under constj
tional than representative democracy. By providing a web of instituti
checks on governmental power, you provide institutional protections:
rights of people who are religiously, culturally, and economically
vided. If life, liberty, and property depended on the outcome of the n

.

election, thoughtful citizens might be reluctant to accept that decisig
making process. Constitutional democracy increases trust in the politi
system not only because it protects the rights of diverse groups buta
because it is seen to do so by guarding substantive rights and by ensurj
that procedural rules are followed in official decision making. And

June 13, 1999. Clarity also speaks of increased anticlericalism. Similarly, Mary Kenny writes: 1
church has been rocked; society is more secularized; prosperity is altering culture; Catholic po
has receded.” Goodbye to Catholic Ireland: A Social, Personal, and Cultural History from the Fal
Parnell to Mary Robinson (Springfield, IL: Templegate, 2001). Changes in Irish religious devot
are difficult to measure, given the scarcity of accurate public-opinion polling in earlier periods. It
important, however, to distinguish among being anticlerical, anti-Church, and antireligion.
clericalism has long flourished in Ireland. In the nineteenth century when the British, with
success, tried to enlist the Vatican to help keep the Irish in political and economic subjection
popular battle cry sounded the theme: “We get our religion from Rome, but our politics
home.” In the 1920s, during the civil war, Irish bishops excommunicated leading members of
rebel Irish Republican Army, a decree that had little effect, in part because many priests W
sympathetic to the IRA and continued to administer the sacraments to those supposed!
municate. One long-term result of the bishops’ action was that Fianna Fail, De Valera's party a
the one that has since 1932 usually had at least a plurality of seats in Parliament, has been noted for
anticlericalism but also for its devotion to the Catholic religion and the Catholic Church a
concept, if not to its hierarchy. When they reject religion and not merely the historic narrownes
their bishops, the Irish are among the most eloquent and pious of atheists.

48. Carl J. Friedrich believed that constitutional democracy was “rooted in Christian be It
Transcendent Justice: The Religious Dimension of Constitutionalism (Durham, NC: Duke Unives
Press, 1964), p. 17, and ch. 1 generally. If he is correct and if those roots can grow only in Christ
soil, most Africans and Asians should not seriously consider constitutional democracy. The expet
ence of Japan and India offers hope, however.

- As Professor Deukalion finishes his formal presentation, the chair speaks:
1 suggest that we postpone questions and debate until we hear from all of

49. For ethnic divisions and conflicts in South Africa before adoption of constitutional democ-
2 see esp. Donald L. Horowitz, 4 Democratic South Africa? Constitutional Engineering in a
ivided Society (Berkeley: University of California Press, 1991).

50. For the decision-making processes that led to South Africa’s decision to adopt constitu-
.nal democracy, see Heinz Klug, Constituting Democracy: Law, Globalism, and South Africa’s Politi-
al Reconstruction (New York: Cambridge University Press, 2000); for developments since 1996,
symposium, “Why South Africa Matters,” 130 Daedalus 1. (2001), and James L. Gibson and
Amanda Gouws, Owercoming Intolerance in South Africa: Experiments in Democratic Persuasion (New
York: Cambridge University Press, 2003).



30 Creating a Constitutional Democracy Alternative Political Systems 8
1

our presenters.” The colonel looks around, but no one speaks. “Very we
ruled. Next, our colleague Demos Pyknites has asked that he be alloweg
make the case for representative democracy. No one in this country is he
qualified.” Pyknites comes up to the rostrum.

. the making of laws that will be binding on oneself and one’s commu-
. But in an ideal democracy, the whole people enjoy that freedom.”!
Constitutionalists typically make the moralistic argument that every
human being has equal worth and dignity. Yet most constitutionalists
contend that elites are better able to judge whether certain popular public
' olicies accord with basic goals or harm interests of minorities that gov-
ernment should respect. The response of representative democrats is that
' ¢his conclusion does not logically follow. If we agree that each of us
ossesses equal worth, how can the moral judgment of a minority be
privileged on a matter to which a majority of the adult population has
given careful consideration? The answer that the elite are more intellec-
tually or morally capable contradicts the premise of equal worth.

~ Ofcourse, some adults are mentally handicapped or politically indif-
ferent. The obvious response is that it is difficult, but not impossible, to
restrict the ballot to those who are not mentally ill and, if political ,in—
stitutions and processes are carefully constructed, to minimize the num-
 per of indifferents so that they do not decisively affect public policy.

Thc? second basis of an argument for guardianship rests on a claim
of the intellectual or technical superiority of a group of “optimals.”?
An honest representative democrat must concede that some people are
smarter, more educated, better technically trained, more industrious,
more informed about, and more concerned with, politics than are others.
But identifying these people by objective criteria and placing them in
- public office defied even Socrates. Look at the U.S. Supreme Court.
~ Some of the justices have been brilliant; some have been dumb; most
have been People of much, but not great, intellect. I would ask Profes-
sor ]_Deukahon if he could imagine—I mention only the dead—Peter V.
Daniel, John McClean, Morrison Waite, Rufus Peckham, Pierce Butler.
Edward T. Sanford, Frank Murphy, Sherman Minton, Harold Burton’
Frec'l Vinson, Tom Clark, Charles Whittaker, or Warren Earl Burger’
getting tenure at Princeton.

1 admire the learning that underpins Professor Deukalion’s epi
mion for constitutional democracy. I do not challenge his judgmg
regarding the potential of constitutional and representative democrag
facilitate peace, prosperity, and stability. He honestly concedes thatay
ments for constitutional and representative democracy are equally strg
on those points. What I challenge is his relative evaluation on the gg
of protecting rights and fostering 2 civic culture. T shall make the ¢
for the genus of representative democracy, which answers the quest
“Who governs?” very simply: The people, through free, open, and p
odic elections. For now, I leave open the relative merits of particy
species of that political genre. 4

The most obvious advantage of representative over constitutiog
democracy is that it can achieve our goals without infringing
believe is a people’s most fundamental interest, to govern themselves,
representative democracy, officials, chosen for limited terms, enact pu
lic policies without such institutional restrictions as judicial review.,
elections, the voters know whom to hold responsible for enacting ort
enacting public policies. Candidates can blame opponents, but no ¢

can transfer responsibility to officials of another institution. Individ
delegates and their parties must take full credit or blame for public pe
cies or for their opposition to the government’s plans.

The critical difference between constitutional and representative ¢
mocracy lies in the means each uses to protect substantive rights. Co
stitutional democrats want to lower the stakes of politics. They
fracture governmental power, entrench a bill of rights, and confer
of the authority to interpret those rights on officials who are not di
responsible to an electorate. In contrast, representative democracy lez
it to the people’s freely chosen representatives to formulate public p¢
icy as well as to determine that policy’s legitimacy. It thus allows |
people to govern themselves. The basic question representative dem(
racy poses to constitutional democracy is, Whom do we trust to U
Those who contend that elites should be able to block putatively t
constitutional policies or that elite guardians should have the functiol
equivalent of a veto over public policies that directly touch on the
terests of minorities are really contending that these guardians are bet
qualified to rule than are the people as a whole. Robert A. Dahl put
this way: “In an ideal system of guardianship, only the guardians (
exercise the most fundamental of all freedoms, the freedom to particip

- Smiling, Deukalion shakes his head.

| No evidean: supports a claim that elites like judges better understand
the needs and interests of the whole people than do the people them-

st. Democracy and Its Critics(New Haven, CT: Yale University Press, 1989) , p. 78.

52. Edmund S. Morgan, Inventing the Pegple: The Rise of Popular Sawereig;zz‘y in England and
bea (Nev?l York: W. W. Norton, 1988), p. 103, credits Anthony Ashley Cooper, Earl of Shaftes-
ury, with using the term the optimacy in 1675 to describe the English nobility, through whom, he
ru.ght, the .king should rule. If Morgan did not himself invent the term a])tz'n;al:, he still dCSCI"VCS
K t for.rf:vwing the notion. For a argument that judicial review aids democracy, see Tom Gins-
g, Judicial Review in New Democracies(New York: Cambridge University Pressz 2003).
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selves. The people are often wrong, and so are their representagy
but so, too, are judges. Charles Evans Hughes, later chief justjcg
the United States, wrote about the Supreme Court’s “self-infjju
wounds”® and the grievous harm that court had done itself and
nation. Over the long haul, the majority of the people are the best juq,
of their own interests—the best protectors, Jefferson said, of their righg

Even ifit could be shown that a group of optimals are politically mg
astute than the rest of us, does it follow that they would not be swept alg
by the passions of the day? During World War II, the Supreme Qg
joined racist hysteria against American citizens of Japanese ancestry,
1961, the German Constitutional Court displayed paranoia about a freg
somewhat scurrilous, press.’® These are not isolated incidents. Furthg
more, why should we believe that optimals will not be influenced by the
own interests or those of the class from whom they have been dray
American constitutional history certainly shows that justices of the §
preme Court have often read their biases into the constitutional text,

My second challenge to Professor Deukalion concerns achieving
civic culture in which duties and legal rights are correlatives rather thy
competitors. Like constitutional democracy, representative demo
can function only in a hospitable culture; but political institutions ap
processes can help push, change, or even create such a culture. It is,
think, precisely because the political system of the United States has loy
ered the visible stakes of politics so much that Americans are so bored
politics that usually only half of them bother to vote, that campaignsa
characterized by “sound bites” rather than by intelligent debates abo
real issues.””

In contrast, representative democracy makes the stakes of politi
seem to be what they are: matters of utmost seriousness for all citizens.

53. The Supreme Court of the United States(New York: Columbia University Press, 1928), p. 50

54. After a magisterial analysis of the development in the United States of the rights to freedon
of speech, press, and petition until the end of the Civil War, Michael Kent Curtis concluded tha
“courts provided little protection. . . . [JJudges sentenced political critics of John Adams to jai
Likewise, no Southern court struck down bans on antislavery speech as a violation of a state
constitution. . . . Nor did the United States Supreme Court ever void any Southern statute bannin
antislavery speech. . . . During the Civil War, a federal court refused to issue a writ of habeas corpu
to free Clement L. Vallandigham, who faced a military trial for making an antiwar speech in Ohio:
Firee Speech, the People’s Darling Privilege: Struggles for Freedom of Expression in American Histors
(Durham, NC: Duke University Press, 2000), p. 416.

55. Hirabayashi v. United States, 320 U.S. 81 (1943), and Korematsu v. United States, 323 U
214 (1944). '

56. Schmid-Spiegel Case, 12 BVerfGE 113, trans. and reprinted in part in Donald P. Kommers
The Constitutional Jurisprudence of the Federal Republic of Germany, 2nd ed. (Durham, NC: Duk
University Press, 1997), pp. 369ff.

57. Cf. E. E. Schattschneider, The Semisovereign People: A Realist’s View of Democracy in America
(New York: Holt, Rinehart and Winston, 1960).
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enCOUrages them to learn about politics, to worry about politics, and to

et in politically meaningful and responsible ways. At the core of demo-
 cratic theory, Joseph Tussman has written, is “the faith that all men can,

f encouraged and given the opportunity, develop the arts, the skills and

habits necessary for a life of responsible deliberation and decision mak-

ing. Democracy seeks to universalize the parliamentary state of mind.”**

' Gimilarly, Dahl claims that life in a representative democracy is itself a

form of political education toward that mental state. No more than any
other form of education does representative democracy guarantee happy
outcomes: “The democratic process is a gamble on the possibilities thata

eople, in acting autonomously, will learn how to act rightly.”? Carefully
crafted political institutions greatly increase the odds here.

As Pyknites takes his seat beside Deukalion, Colonel Martin taps his

avel on the block. “It is now almost half-past six. We have had serious dis-
v sion among ourselves and heard two stimulating talks. Let us recess until
romorrow at 0930 and allow these ideas to percolate through our brains.” He
looks around the room. “Hearing no objection, it is so ordered.”

At forty-two seconds after 0929, the colonel begins to tap his gavel on the
dais. “We now,” he says as the minute hand of the clock touches 6, “turn to
another hyphenated democratic regime, consociational democracy. Hans
Hendrik Smitskamp, Gordenker Professor of Political Science at Columbia
University, will explain that system to us.” Smitskamp is a tall, graying,
middle-aged man with a gait that, compared to Deukalion’s shuffle, seems
athletic. He looks around the room, smiles sheepishly, then begins speaking
n a flat, staccato tone.

Consociationalism attempts to cope with volatile ethnic or religious
divisions that stifle a sense of common citizenship. In some societies,
members of different groups see each other as aliens or even enemies.
Consociational regimes utilize agreements among leaders of these groups
to enable the state to function peacefully. Many such regimes display
constitutionalist and/or democratic elements, yet a consociational politi-
cal system need be neither.®® When Austria became consociationalist, it
already had judicial review and a bill of rights along with free elections.®!

58. Government and the Mind (New York: Oxford University Press, 1977), p. 143.

59. Democracy and Its Critics, p. 192.

60. Hans Daalder, “The Consociational Democracy Theme,” 26 World Pols. 604, 617 (1974).
61. But, according to one Austrian writer, before 2000 and Jérg Haider’s joining the ruling

coalition “[w]e were a predemocracy, a state without opposition, nestled by the Iron Curtain, where
only stability counted.” Quoted by Roger Cohen, “A Haider in Their Future,” N.Y. Times Mag.,
Apr. 30, 2000, p- 5 of Internet version.
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The Netherlands had only democratic processes. On the other hgg
under Tito, Yugoslavia had a harshly authoritarian consociationa]
gime. Malaysia, a consociational, coercive capitalist state, has only
trappings of free political processes and little constitutionalism. W,
linked with democracy, consociationalism seeks to maintain at leag
mask of popular government. Like constitutionalism, consociations ]
tries to lower the stakes of politics. Its essential mark is cooperatig
among leaders of hostile groups. They agree to govern through a benjg
conspiracy.® Political parties may campaign on platforms that are mug
ally threatening, but leaders agree, like principals in a cartel, to settle :
divisive issues through consensus among themselves. These regi
Arendt Lijphart notes, usually have four characteristics:

(1) grand coalition governments that include representatives of all ma-
jor linguistic and religious groups, (2) cultural autonomy for these
groups, (3) proportionality in political representation and civil service
appointments, and (4) a minority veto with regard to minority rights and

autonomy.®?

Many aspects of consociationalism are attractive to multicultural ng

peace. I cite only Canada and South Africa. To dampen such antz
nisms, constitutionalists protect minority rights by listing safeguards in
constitutional text. Elected officials typically augment these provi n
with less formal arrangements. The give-and-take of pluralist politics
the United States displays some consociational features, as in “afl
tive action” and appointments of members of minorities to importa
public offices. Canada provides clear examples of such efforts: Frenchi
an official language along with English; the constitutional text allow
public support of religious schools (in fact, mostly Catholic); by custom

62. In a consociational system with democratic ambitions, Daalder says, “elites must con
sciously eschew the competitive practices which underlie the norms of British-style democrac
Instead, they must regulate political life by forming some kind of elite cartel.” “Consociations
Democracy Theme,” p. 607.

63. “The Puzzle of Indian Democracy: A Consociational Interpretation,” 9o Am. Pol. Sci.
258, 258 (1996), citing much of the literature on consociationism, including Lijphart’s earlier w 1
The Politics of Accommodation: Pluralism and Democracy in the Netherlands, 2nd ed. (Berkeley: Uni
versity of California Press, 1975); “Consociational Democracy,” 21 World Pols. 207 (1969); Demacra
in Plural Societies (New Haven, CT: Yale University Press, 1977); Democracies: Patterns of Maj
tarian and Consensus Government in Twenty-one Countries (New Haven, CT: Yale University P
1984). Hans Daalder has also been important in this field: “Consociational DemocracyTheme," !
“On Building Consociational Nations,” 23 In#7 Soc. Sci. J. 355 (1971). See also G. Bingham Powell ]
Conflict Resolution in Divided Societies (Stanford, CA: Stanford University Press, 1970).
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three of the nine justices of the Supreme Court are from Quebec; that

' rovince retains its French Civil Code; and the Liberal and Conservative
parties take pains to promote Quebegois to influential positions. Not

infrequently, prime ministers have been Francophones; Pierre Trudeau

' and Jean Chrétien are only the most recent in this line.

Fully consociational states are few in number and relatively recent in
operation. Thu? .it is difficult to compare their records on peace, pros-
perity; and stability with those of other political systems. Only India, a
consociational constitutional democracy, has waged a war of conquest.
The others have been too small or weak to do so or even to defend
themselves if attacked by a major power. Economically, Malaysia did
extremely well for several decades, toppled into a recession in 1997, and,
then recovered quickly. India, despite impressive economic growth in
recent years, remains mired in poverty. The Netherlands, when it was a
consociational state, ranked among the wealthiest nations.

Domestic stability and tranquillity are consociationalism’s great
promises, and it has often delivered on those pledges. Its peculiar form of

_' power sharing certainly helped preserve peace and national unity in Aus-

tria, Belgium, Switzerland, and the Netherlands. On the other hand,
Lebanon erupted in civil war, though largely because of Arab-Israeli con-
flicts in which it was an unhappy pawn.®* India presents a more troubling
case. The scale and frequency of its interethnic violence demonstrate that
consociationalism does not always result in full domestic peace.®

As far as freedom from government is concerned, consociationalism
presents three problems. First, when constitutionalist controls are lack-
ing, the only minorities who can demand close protection are those
represented in the grand coalition. That alliance shields only groups and
rights that leaders have agreed to protect.® Political culture might func-
tion as constitutionalist checks, but it is the absence of such a culture that
argues for consociationalism. A related difficulty is that while autonomy
for particular minorities may ease certain problems, it may also leave
some members of those minorities without equal rights. India, for exam-
ple, allows Muslims to be governed in many respects by Islamic law.
Thus Muslim males can deny their divorced wives alimony and custody

64. For an analysis of Lebanon’s troubled politics, see esp. Farid El Khazen, The Breakdown of

he State in Lebanon (Cambridge, MA: Harvard University Press, 2000).

65. Whatever the arguments for viewing Colombia as a failed, or at best only minimally

Su cessful, consociational democracy, its constant and murderous civil strife is, in large part, a
Oyproduct of drug cartels. See Lijphart, “Puzzle of Indian Democracy,” for bibliography on which
Hations might be accurately categorized as consociational.

66. Jacob Levy, “Consociationalism as a Substitute for Constitutionalism?” seminar paper in

Poliics 561, Princeton University, 1995.
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of their children. Canada has also had problems with equal rights
tween men and women within indigenous groups.®’
Consociationalism’s third problem: insofar as it operates thro
informal cartel of elites, it “inevitably reduces the importance of elees
and even of the direct accountability of leaders . . . presuppos|ing] }
the electorate on the whole plays a rather passive role as both a conde
for and a consequence of stable politics in divided societies.”®8 Th;
rangement strikes at representational democracy’s central norm; "
people govern through the officials they elect. :
Consociationalism’s record on freedom has been better than ¢
problems indicate. The liberties of Belgians and Dutch—and Austg,
even when Jérg Haider’s NeoNazi Freedom Party was part of the
ernment—have not been much different from those of Germans, :
and Americans. On the other hand, some consociational states haye |
major problems. Although Indira Gandhi’s attempt to institute a d
tatorship was an aberration, India’s subjugating the rights of Muyg]
women seems permanent. Moreover, India has been quick to use trog
to quell ethnic violence and slow to return affected regions to civi
rule.®” And at the hinge of the twenty-first century, when the Hing
Nationalist Party ruled, government sometimes failed to protect rel
gious minorities like Sikhs and Christians from mobs of Hindus. Wo, g
the threat of returning to a legally sanctioned caste system hung in the
Ethnic differences in Malaysia have also occasionally exploded into mg
violence, an excuse the government uses for its affirmative action |
equalize wealth between the Chinese and Malays. The result has beer
fragile modus vivendi between what Lucian W. Pye calls “two incompa;
ible cultures.””® To keep that peace—and, not incidentally, themselves}
power—Malaysia’s rulers have cracked down hard on dissent: “Indefini

Yy

67. Freedom of religion also poses difficult problems for Canada. To protect the religious belie
of indigenous peoples, James Youngblood Henderson, in John McLaren and Harold Coward, eds
Religious Conscience, the State, and the Law (Albany: State University of New York Press, 1999), h
proposed that the government forbid “Eurocentric evangelization” that targets these groups. R
gardless of whether such a policy would protect native religions, it would certainly interfere with the
religious freedom of other Canadians as well as with the religious freedom of indigenous people wh
wished to learn about or convert to so-called Eurocentric faiths. For a fuller discussion of th
problems of rights that minority groups accord their own minorities, see Will Kymlicka, Mulf
cultural Citizenship (New York: Oxford University Press, 1995), esp. pp. 163—70. For a more gener:
analysis of the problem of minorities within minorities, see James Madison, The Federalist, esp. Nt
10; Russell Hardin, “The Fallacies of Nationalism,” in Tan Shapiro and Stephen Macedo, eds.
Designing Democratic Institutions, Nomos 42 (New York: New York University Press, 2000).

68. Daalder, “Consociational Democracy Theme,” p. 608.

69. See the discussion in Stephen P. Cohen, “The Military and Indian Democracy,” in Atul
Kohli, ed., India’s Democracy (Princeton, NJ: Princeton University Press, 1988).

70. The title of ch. g of his Asian Power and Politics (Cambridge, MA: Harvard University
Press, 1985).
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ention; rallies only by permission; no real opportunity to criticize.””!
(ural norms against open disagreement with authority reinforce gov-
ental intolerance of opposition.

I summarize: The great benefits of consociationalism are domestic
eace and autonomy of diverse ethnic groups. Its great costs are electoral
naccountability and uneven protection of individual rights. Where se-
cession, civil war, or ethnic violence is a clear and present danger, con-
sociationalism offers an attractive alternative.”? Still, although some con-
ociational measures are often necessary for all multicultural societies,
India is the sole large nation that has heavily deployed consociational
arrangements. This singularity and India’s checkered record may indi-

cate that full-scale consociationalism is an optimal option only for small
states. More significantly, there is no assurance that consociational gov-

ernments will remain benevolent over the long haul. History offers scant
hope that rulers who can ignore their own citizens will habitually use
power benignly. The danger here is of oligarchic wolves camouflaged in
clothing sheared from the sheep.

A more ominous threat to consociational democracy, indeed to all
Political systems in multicultural states, may be lurking in “a clash of civi-
lizations,” which, as Samuel P. Huntington argues, is replacing the old
rivalry between superpowers: “the most pervasive, important, and dan-
gerous conflicts will not be between social classes, rich and poor, or other
economically defined groups, but between people belonging to different
cultural entities. Tribal wars and ethnic conflicts will occur within civi-
lizations.””> To the extent that he is correct, consociationalism may be
dysfunctional. By encouraging divergent groups to continue their soli-
darity—to identify as Hindus or Sikhs rather than as Indians, as Chinese
or Malays rather than as Malaysians—consociationalism could hasten
the breakdown Huntington predicts. Its homeopathic remedy for a so-
ciety’s divisions could stunt the growth of an inclusive national identity.
If such a movement would create a congeries of small, tolerant countries,
we might be satisfied. But there is little evidence that political systems
dominated by a single culture moderate either rapacity or bigotry.”*

71. Editorial, “The Shaming of Malaysia,” Economist, Nov. 7, 1998, p. 16. See, more generally,

Edmund Terence Gomez and K. S. Jome, Malaysia’s Political Economy: Politics, Patronage and
Profits, 2nd ed. (New York: Routledge, 1999), and R. S. Milne and Diane K. Mauzy, Malaysian
Politics under Mahathir (New York: Routledge, 1999).

72. See Timothy Sisk, Power Sharing and International Mediation in Ethnic Conflicts (Wash-

ington, DC: U.S. Institute of Peace, 1998).

73- The Clash of Civilizations and the Remaking of the World Order (New York: Simon and

Schuster, 1996), p. 28.

74 One could cite Catholic Ireland as providing positive evidence here. It has not engaged in

any foreign war, and, although dominated by Catholic culture for much of its first fifty years as a
republic, it has been very sensitive to the interests of its Protestant and Jewish citizens, even ensuring
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anected. Our current economic situation is an incitement to civic con-
gict. How much happier any particular increment of real income makes
_ople is not our concern. They should have a chance to live in peace
“vith as many tangible goods as they can lawfully amass. Those are the
state’s CONCErns, its sole concerns: the peaceful, material well-being of its
citizens.”” To accomplish that goal, we need a regime that protects, while
closely regulating, rights of property.” Under this system, public officials
__economic technocrats, if you prefer—not merely support growth but
Jead the economy in directions that will be most beneficial to the nation

As T hope you can tell, I came to explain, not to convert. Yt
have read and heard here makes me believe you must think very ¢
ously about adapting some of consociationism’s institutions and
cesses. Certainly, some promises of mutual respect should be inclyge
informal agreements among groups, of which Professor Giuseppe
Palma so eloquently spoke.” You must share power with each o
and be seen by each other to be sharing. ’ '

Smitskamp leaves the podium, and Colonel Martin stands up, ¢
professor was mercifully brief, a rare virtue in this hall. Let us take a ¢y
break for fifteen minutes—today, ladies and gentlemen, let fifteen eq
fifteen, not seventeen or even sixteen—and reassemble to hear our colleg,
Federika Strega present the case for coercive capitalism.” ]

g5 2 whole.
We do not need a political system that reflects our pious clerics’ naive

yisions of divine justice but one that will generate material well-being.
* There is a connection here that should move us all to be wary of equating
economic growth with what some people portray as crass materialism.
~ A brilliant economist has demonstrated that prosperity also shapes—
~ according to our religious colleagues’ views, improves—the moral lives of
apeople: they become more sharing, more tolerant of diversity, and more
favorably disposed toward democratic governance. Whatever our theol-
ogy, or lack thereof, these developments would further the goals this
caucus has endorsed.”

I concede that the political records of states have not all yet—TI stress
yer—fully met these expectations. Even the World Bank, hardly a friend
to civil liberties, concedes that guided capitalist governments have often
been “authoritarian or paternalistic.”®* In punishing words or deeds offi-
cials consider threatening to public order, these officials have sometimes
confused domestic peace with personal tenure in office. In Malaysia,
Mahathir Mohamad ran a tight ship, going so far in 1998 as to arrest his

Eighteen minutes later, Strega walks slowly to the podium, places a ma;
script in front of her, and looks down at the caucus.

Unlike Professor Smitskamp, I do advocate a particular kind of pol
ical economy, but first I must correct our chair and two previous speake
Their references to “coercive capitalism” are ideologically loaded. Thy
probably got that term from a misleading article by an American whe
the late Justice C. Bradley Walker of the U.S. Supreme Court charital
described as “vulgar.””® “Guided capitalism” more accurately describ
this regime, an alliance between economic experts in government a
business. The state leads the economy, steers investment, and indug
business and labor to work together. Just as war is too important to bele
to generals, economic development is too important to be left to indivig
ual greed or impersonal markets. Public officials, primarily concerned fe
the national good, guide entrepreneurs, managers, and investors to pu
their resources where they will not only earn a fair return but also benef
the country as a whole.

WEe face a double crisis, economic as well as political, but we mut
find a single solution. We need to establish a regime that will mainta;
civil peace while fostering economic growth. Those objectives are closel

77- Those interested in medieval political theory will note that Deputy Minister Strega is

0 ffering her listeners a version of the argument of Marsilius of Padua. See Marsilius of Padua, Alan
irth’s two-volume study of Marsilius, the first an analysis of his political thinking and the
second a translation of the Defensor Pacis (New York: Columbia University Press, 1951-1956).
78. See esp. Alasdair Bowie and Danny Unger, Tke Politics of Open Economies: Indonesia,
Malaysia, the Philippines, and Thailand (New York: Cambridge University Press, 1997); W. G. Duff,
The Economic Growth of Singapore (New York: Cambridge University Press, 1997); Robert Wade,
Governing the Market: Economic Theory and the Role of Government in East Asian Industrialization
(Princeton, NJ: Princeton University Press, 1992); and Edmund Terrence Gomez and K. S. Jome,
Malaysia’s Political Economy, 2nd ed. (New York: Cambridge University Press, 1999).

79- Benjamin M. Friedman, The Moral Consequences of Economic Growth (New York: Alfred A.
Knopf, 2005).

80. World Bank, Tke East Asian Miracle: Economic Growth and Public Policy, Policy Report
(New York: Oxford University Press, 1993), p. 13. As a senior adviser to Human Rights Watch
described Soeharto’s Indonesia, citizens were “expected to refrain from political activity, except for
once every five years when, in what the government calls ‘a festival of democracy, they [re]elect the
SIt.tllng parliament.” Jeri Laber, “Smoldering Indonesia,” N.Y. Rev. of Bks., Jan. 9, 1997, p. 40. For a
 critique of East Asian politics that is sensitive to cultural differences, see Daniel A. Bell, East Meezs
West: Human Rights and Democracy in East Asia (Princeton, NJ: Princeton University Press, 2000).

ina consociational fashion that each would hold political offices in excess of what a random distrib
tion would provide. In addition, since the 1920s there has been agreement that both the Suprem
Court and the High Court would include at least one Protestant jurist, allocating to 3 percent of th
population about 16 percent of important judgeships.

75. To Craft Democracies (Berkeley: University of California Press, 1990). )

76. Walter F. Murphy, “Alternative Political Systems,” in Sotirios A. Barber and Robert
George, eds., Constitutional Politics: Essays on Constitution Making, Maintenance, and Chang
(Princeton, NJ: Princeton University Press, 2001). Walker’s “vulgar” is quoted in Walter F. M1 hy
The Vicar of Christ (New York: Macmillan, 1979), p. 174.
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TaBLE 1. Average annual real per
capita growth in GDP, 19801994

1980-1990  1985-1994

chief deputy when he dared display independent judgment.8! Sjp,
does not suffer dissent gladly. Critics are seldom jailed; more likely,
are sued for libeling a public official. During Korea’s long militapy

the government ostensibly tolerated some political dissent; in fact, Country (%) (%)
ever, the generals paid tame opponents to act out a charade.
But we need not blindly follow these patterns. If harsh restrictig Singapore 5:2% b
political and personal liberty were necessarily permanent parts of gy Sefzgnsytates ?;22 ii:;i
ni . -

capitalism, I would oppose it. But they are not. Some restrictions
necessary, but not of the sort that rulers like Suharto,? Mahathir
Lee imposed. Let me explain more about the system and then regy,
this point.

Although the seven Tiny Tigers—Hong Kong, Indonesia, Malg
the Republic of Korea, Singapore, Taiwan, and Thailand—had of
have guided capitalist regimes, Singapore presents the paradigm. 7
1950s, as colonial rule was ending, Lee Kuan Yew helped organi
People’s Action Party and, by allying with the communists, won coy
of the new government. He then ousted all and imprisoned many of
erstwhile allies and used his police to keep labor unions in check 8"
program was ambitious, his economics brilliant. Success brought e
mous charisma: as we sit, Lee continues to personify the city-state, e
though he formally stepped down from office in 1990. For the sake
prosperity, he has unapologetically controlled his subjects’ lifestyles:
say without the slightest remorse, that . . . we would not have mg
economic progress if we had not intervened on very personal matter
who your neighbor is, how you live, the noise you make, how you spit,
what language you use. We decide what is right. Never mind what {
people think.”84

The police keep the streets clean, quiet, and safe. The buses run
time. The government operates some large enterprises and others as joi
ventures with foreigners; serves as the nation’s largest employer; provid
public utilities and port and airport facilities; censors the media; s
wages; and owns most of the land. While respecting private propes
Singapore steers reinvestment of corporate profits into new technolo
and, building on its historic role as trader and banker, into other cou
tries as well. Public officials court foreign corporations; they direct fir

Source: James Gwartney, Robert Lawson, and
Walter Block, Economic Freedom of the World,
1975-1995 (Washington, DC: Cato Institute,
1995), pp- 145, 167,197, 221.

pased in the city-state. Public officials levy low taxes, encourage foreign
+vestment, establish compulsory savings for citizens, help secure foreign
narkets, tolerate monopolies, and create a tame, disciplined labor force
that is increasingly well trained. (In 2003, an international mathematics
d science study ranked Singapore’s students as best in the world, far
head of American students. )5

The mass of Singapore’s citizens share in this boom, though Malays
Jess than Chinese.?¢ (The former make up only 14% of the population,
‘the latter about 77%.) The law requires that workers be well compen-
sated, and they are protected by a form of social security.®” Among Lee’s
“most visible accomplishment has been construction of public housing for
more than 85 percent of the population. Soon after independence, the
city state’s per capita income exceeded that of the United Kingdom;
although the Brits have regained the lead, Singaporeans’ incomes are
still impressive. Moreover, the average annual growth in real per capita
gross domestic product has often been far higher than that of the United
States or Germany, as Table i—which is now on your computer screens—
demonstrates. You might think these data are dated, but their time frame
is critical for us, because it shows that guided capitalism quickly brought
and long sustained real economic growth.

85. But only about 75 percent of Singapore’s children attend secondary school.

86. Lily Zubaihad Rahim, The Singapore Dilemma: The Political and Educational Marginality of
the Malay Community (New York: Oxford University Press, 1999).

87. In 1995, the hourly cost for labor was $7.28 in Singapore, $31.88 in Germany, $17.20 in the
United States, 71 cents in the Philippines, 60 cents in Russia, and 25 cents in China and India
__ onomist, Nov. 2,1996, p. 77). Worker and employer in Singapore each contribute about 20 percent
ofsalary to the Central Provident Fund, in which each worker holds several kinds of accounts to pay
oritems like life and medical insurance, education, and pensions. Meanwhile, the government can
se these billions of dollars (Tremewan, Po/itical Economy of Social Control in Singapore, pp. 53-55).
forasuccinct description of the Fund, see “Fiscal Providence, Singapore-Style,” Economist, Jan. 13,

81. Michael Pinches, ed., Culture and Privilege in Capitalist Asia (New York: Routledge, 199
82. Michael R. J. Vatikiotis, Indonesian Politics under Subarto, 3rd ed. (New York: Routled
1999). _
83. For details, see Lee Kuan Yew, The Singapore Story: Memoirs of Lee Kuan Yew (New Yot
Prentice-Hall, 1998), and From Third World to First: The Singapore Story, 1965—2000 (New Yor
HarperCollins, 2000); Christopher Tremewan, The Political Economy of Social Control in Singapo
(New York: St. Martin’s, 1994), ch. 1. L
84. Speech at National Day Rally, 1986; quoted in Tremewan, Po/itical Economy of Social Cont
n Singapore, p. 4.
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Until mid-1997, guided capitalism richly fulfilled its promise of pr
perity for the Tiny Tigers. Furthermore, in these states, the distribyg,
of wealth, as shown by the Gini coefficient, one of the standard statig
measures for such allocations, were becoming more equal. The W
Bank’s accolade “the East Asian Miracle”®® was fitting. Then, in 1qq
1998, guided capitalism’s economic record was tarnished. The surge
had produced thirty years of plenty for the Tiny Tigers was followeg
crashes that shook the world. Only Taiwan’s economy continued to yie
substantial growth. But let us carefully examine the data from Singapg
Inlate 1998, the city’s reserves of foreign currency were one and halfij,
what they had been in 1993—hardly a sign of insolvency. In late 1
growth did slip to 1 percent and unemployment rose to 4.5 percent
Awful! How many years here in Nusquam have we had negative growg
Look back at Table 1. From 1980 through 1994 the United States ay
aged a growth rate of less than 1.7 percent. Next, look at unemployme;
Four and a half percent would have seemed glorious that year in Soy
Africa, where almost a third of workers were out of jobs, and wonderf
in Germany, France, and Italy, where about 11 percent of the work fog
were unable to find employment.”® Singapore’s is the sort of bust th
most people in the world love to enjoy.

“Order,” Colonel Martin angrily raps his gavel to silence the snickers g
several members. “Please proceed, Ms Strega.” She looks stonily around

room, then continues:

It is critically important that by late 1998 the Tiny Tigers’ econo
were again thrusting ahead. Every economic order has recessions, eve
depressions, but few produce decades of continuous, dramatic growth
real wealth, suffer a major collapse, and then bounce quickly back.?* Les

you AN
and capitalism,

bi:
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reply, “Western Europe’s more traditional marriage of democracy
"1 remind you that the United States jump-started those
£cONOMIES with the equivalent in current currency of hundreds of billions

of dollars from the Marshall Plan. It would not be prudent for us to count

on similar charity.
That Asian miracle also unfolded in more human terms, such as life

ectancy, as Table 2 indicates. It should appear on your screens. Dur-
this same period, lifespan also rose in other low-income nations from
thirty-six to forty-nine years, while in Russia it decreased from seventy to

. sixty-four years between 1989 and 1994, with similar declines during

those years in other former socialist states.”

Table 3, which will appear on your screens in a moment, displays the
most recent data from the CIA's World Factbook, available at the agency’s
website.

Singapore experienced another hiccup that lasted from the summer
of 2001 until the summer of 2002; but soon its growth rate was again
exceeding that of the United States. We can assume there will be other
bumps along the economic road, but the direction is likely to be gen-
erally—and steeply—upward. A study by the World Economic Forum
reported that in 200405, Singapore, not the United States, was the
country best positioned to exploit informational and communication
technologies. Overall the forum ranked Singapore as the seventh most
competitive country in the world, ahead of Japan, Switzerland, and
Australia.®?

I warn, I repeat, I stress: we need economic growth, and we need a
political system that will facilitate economic growth. Our people were
miserably poor under the junta. Six months ago, unemployment had
again reached 17 percent. When I left the ministry two weeks ago, that

refrained from naming either the United States or the IMF. See also David E. Sanger, “U.S. and
LM.F. Made Asia Crisis Worse, World Bank Finds,” N.Y. Times, Dec. 3, 1998; Nicholas D. Kristof
and David E. Sanger, “How U.S. Wooed Asia to Let Cash Flow In,” N.Y. Times, Feb. 16, 1999;
Pierre-Richard Agénor, David Vines, Marcus Miller, and Axel A. Weber, eds., The Asian Financial
Crisis: Causes, Contagion, and Consequences (New York: Cambridge University Press, 2000); Greg-
~ory W. Noble and John Ravenhill, The Asian Financial Crisis and the Architecture of Global Finance
(New York: Cambridge University Press, 2000), and Paul Krugman, “What Happened to Asia?”
http://web.mit.edu/krugman/www/DISINTER html, Jan. 1998. John Gray, False Dawn.: The De-
lusions of Global Capitalism (New York: New Press, 1999), and Thomas L. Friedman, 7he Lexus and
the Olive Tree (New York: Farrar, Straus, and Giroux, 1999), offer more general critiques of global
capitalism.
92. See the data reported in Economist, Aug. 3,1996, pp. 45—46. For Russian males, the decline
Was even more dramatic, from sixty-five in 1989 to fifty-eight in 1995: Economist, Sept. 21, 1996, pp.
53754.
93. See Global Information Technology Report, 2004—2005, summarized by Economist, Mar. 19,
2005, p. 104; and Global Competitiveness Report, 2004-2005, summarized by Economist, Oct. 16, 2004,
P-98. Both reports are available through the forum’s home page at its website.

88. East Asian Miracle.
89. Fareed Zakaria, “Op Ed: Will Asia Turn against the West?” N.Y. Times, July 10, 1998. Othe;

analysts gauged lesser but still serious declines: “Still Sick and Gloomy, Now Rebellious,” Econ
mist, July 11, 1998, p. 41. In its weekly tables of “Emergent Market Indicators,” that magazir
chronicles the Tigers’ rise, fall, and resurrection.

90. Economist, Oct. 24, 1998, p. 86, reports data from national statistics offices.

91. There had been early rumblings of trouble: “States of Denial,” Economist, Aug. 10,1996, p
56—57, that journal’s editorial “Wobbly Tigers,” Aug. 24, 1996, pp. 13—14, and “Emerging
Sombre Era,” same issue, pp. 55-56. Economists have heatedly disputed the causes of the Ti
Tigers’ crash. The most plausible explanation for the collapse is that greedy speculation by banker
in those countries, as well as in the United States, Western Europe, and Japan, led them to mak
very risky loans. When debtors were unable to make good, something close to panic ensued. T
easy and nearly instantaneous means of moving capital across national boundaries meant tha
bankers and other investors could rapidly withdraw funds. For more developed explanations, sé
World Bank, Global Economic Prospects and the Developing Countries, 9%/, (Washington, DG
International Bank for Reconstruction and Development / World Bank, 1998). This report tact
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TaBLE 2. Life expectancy at birth

1960 1990

Guided capitalist states

Hong Kong 64 78

Indonesia 46 59

Korea 53 72

Malaysia 58 71

Singapore 65 74

Thailand 52 68
Other

India 47 58

China 43 69

Source: World Bank, The East Asian Miracle:
Economic Growth and Public Policy, World
Bank Policy Report (New York: Oxford
University Press, 1993), p. 34.

figure had risen beyond 20 percent. Medical care has been bad; it
worse in the next months. People will have less money and pay less ta
many citizens are apt to use the current political confusion to hide
fact that they’ve stopped paying any taxes. Our system of social welfax
which we have great pride is threatened with bankruptcy. A huge se
ment of our population is sliding from bare subsistence to want. Peo
out of work and without public welfare will go hungry. Without ¢
medical coverage they will die sooner—or revolt against a “just” |
inefficient economic system. '
Our economic history and our immediate future, like those of Polz
and Hungary in 1989, have left our people “highly materialist, atomiz
and cynical.”* They support the Colonels’ coup primarily because th
are tired of being poor, and only secondarily, if at all, for political reaso
As Bill Clinton’s staff repeatedly said during his presidential campaign
1992, “It’s the economy, stupid!” We are on the brink of disaster. Ouro
hope for the new system’s being accepted by the people is that it quic
bring them a real measure of material well-being. Well-being requi
peace but also money, and money requires economic growth that w
dramatically lower unemployment and help refinance tottering systei

94. Adam Przeworski, Democracy and the Market: Political and Economic Reforms in Easte
Europe and Latin America (New York: Cambridge University Press, 1991), p. 2. For a more genel
study of the complex relationships between political systems and economic development, see Adi
Przeworski, Michael E. Alvarez, José Antonio Cheibub, and Fernando Limongi, Democracy @
Development: Political Institutions and Well-Being in the World, 1950-1990 (New York: Cambrid
University Press, 2000). :
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3 Social and economic life, 2003—2004

Infant
mortality Life Per capita
rate! expectancy ~ GNP*  Inflation Unemployment
(per 1,000) (years) (dollars) (%) (%)
2.28 81.5 23,700 0.5 4.8
4.2 78.5 27,600 1.1 10.5
6.6 77.4 37,800 23 6.0
5.22 78.3 27,700 1.4 5.0

of medical and social welfare. Economic growth, in turn, requires—and
ided capitalism provides—more and closer governmental regulation,

‘more order, more discipline, than constitutional democracy’s protections
of individual liberty or representative democracy’s frequent recurrence to

a myopic electorate would permit.”*
Singapore and the other Tiny Tigers did well on several other indices

important to us. Like consociational regimes, guided capitalist coun-
tries have usually been too weak to be aggressors. Only Taiwan and

Korea have been involved in serious international conflicts, and both
were threatenees rather than threateners. In 1975, Indonesia provoked

~ what could have become a war by seizing East Timor, but the Portuguese

offered no military opposition.

Stability in Singapore has been close to perfect. Its political system,
governing party, and even de facto leader have not changed since inde-
pendence in 1965. Korea and Indonesia lie near the opposite extreme.

- Korea has had six republics since World War II, and Indonesia has

undergone spells of rioting against peaceful Chinese merchants and near
civil war.” With the largest Muslim population of any nation in the

- world, the islands remain vulnerable to Islamic fundamentalism’s de-

mands for a religiously orthodox state. Like Malaysia, Indonesia has

95. See Jon Elster, “The Necessity and Impossibility of Simultaneous Economic and Political

ef orm,” in Douglas Greenberg, Stanley N. Katz, Melanie Beth Oliviero, and Steven C. Wheatley,
ds., Constitutionalism and Democracy: Transformations in the Contemporary World (New York: Ox-
ford University Press, 1993).

96. See Adam Schwartz, 4 Nation in Waiting: Indonesia in the r99os (Boulder: Westview, 1994);

Daniel Lev, “Social Movements, Constitutionalism, and Human ‘Rights,” in Greenberg et al.,
Constitutionalism and Democracy; Donald K. Emmerson, ed., Indonesia beyond Subarto (Amoronk,

Sharpe, 1999); Damien Kingsbury, The Politics of Indonesia (New York: Oxford University

P ss, 1999); Theodore Friend, Indonesian Destinies (Cambridge, MA: Harvard University Press,
2003), and Charles P. Corn, Distant Islands: Travels across Indonesia (New York: Viking Penguin,
). For a briefaccount of the rioting, see “Indonesia: Terror in the Spice Islands,” Economisz, Mar.

6, 1999, p. 38.
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additional problems stemming from differences in wealth and work «
between Malaysian majorities and Chinese minorities.”

Between lie Taiwan, Thailand, and Malaysia. Taiwan suffered b,
ily after Chiang Kai-shek fled the mainland in 1949. A cowering :
bit before Mao’s soldiers, the Generalissimo was a raging lion hgf
unarmed Taiwanese, murdering thousands of potential as well a0
opponents. Jonathan Mirsky described Taiwan of the late 19505 4
Leninist state propped up by secret police, infamous for the torg
imprisonment, and murder of dissidents—most of them Taiwanese—,
with a captive press.””® After several decades, however, Chiang’s g

On personal freedom, guided capitalism’s grades are mixed. Western
ions of due process have not flourished. Certainly mainland China’s
trol will not further civil rights in Hong Kong or elsewhere. On the
“her hand, in Singapore freedom from oppression by fellow citizens is
ch greater than in the West. Violent crimes occur there far less fre-
gently, and abuse of narcotics is uncommon, though the city state’s loca-
:n makes it a hub for the international drug trade. Moreover, Korea’s
ixth Republic seems firmly committed to constitutionalism.102
Opponents assert that official corruption is one of guided capitalism’s
~osts. | make three observations: First, long before guided capitalism,
cessors and the Taiwanese arrived at a trade-off. One side retained py | ibery was a way of life in most of Asia; and it remains a serious prob-
office, the other money. The Kuomintang’s children controlled the m ,even in mainland China.'® Nevertheless—my second observation—
tary and civil service, while the Taiwanese had a near monopoly Iee turned Singapore’s political economy into one of the most open and
commerce. By the mid-1980s, the government began easing authorig clean in the world. According to a leading “opacity index,” which mea-
ian rule and allowed serious political competition and relatively f sures such factors as corruption and clarity of regulations, Singapore
elections.”” Then, at the next free election in 2000, the Kuomintag continues to rank near the top, well ahead of Britain and the United
party (KMT) lost and peacefully surrendered office. And although
new regime has not gained full control of the bureaucracy, Mirsky
concludes that the island has “been transformed since 1949, and A
cans can feel proud that the island is indeed a triumph of economic a
democratic development.” '
Thailand has staggered toward political democratization. Several

Third, corruption is no stranger to constitutional democracy. In Ja-
pan, bribery is a normal part of business-government relations.!®® In
India, bribery of officials is so common that only the grossest forms stir
public attention, In Italy during 1992—1993, half the members of the
Jtalian parliament were under criminal investigation for corruption, and
shortly before, Bettino Craxi had been convicted of accepting bribes
order. In recent years, however, the army has remained strongly con when he was prime minister. In 1998, Ireland was shaken by the revela-
mitted to capitalism guided by civilians, even during the economic ty tion that a former prime minister had accepted a gift worth about $3 mil-
'~ lion and a relative of the sitting prime minister had ruled for the govern-
ment that the gift was not taxable. In 1999, a similar scandal involved
- an Irish delegate to the European Community and gifts to the prime
minister’s party. Later that year, scandals involving Germany’s Christian
Democrats flared up, touching even the venerable Helmut Kohl.

In Washington, everyone knows that “campaign contributions” un-
latch many locked doors. Political action committees regularly give doz-
ens of millions of dollars to promote or block legislation.% Even presi-

ish belatedly initiated in the 1990s'®! is a result of Beijing’s refusal
tolerate restrictions on its power, not of local decisions. Mahathir M
hamad’s twenty-two-year rule of Malaysia, which ended peacefully:
2003, was never democratic in any meaningful sense of that term.
successor has instituted a series of reforms, but it is not yet clear how soc
these will allow vigorous political opposition.

97. See Lee Kam Hing and Tab Chee Beng, eds., The Chinese in Malaysia (New York: Oxfo
University Press, 2000).

98. “Taiwan Stands Up,” N.Y. Rew. of Bks., June 29, 2000, p. 37.

99. See John F. Cooper, The Taiwan Political Miracle (Lanham, MD: University Pre
America, 1997); Bruce J. Dickson, Democratization in China and Taiwan: The Adaptability of
ist Parties (Oxford: Clarendon, 1998); and Linda Chao and Ramon H. Myers, The First Chin
Democracy: Political Life in the Republic of China on Thaiwan (Baltimore: Johns Hopkins Univers
Press, 1998).

100. See Danny Unger, Building Social Capital in Thailand: Fibers, Finance, and Infras
(New York: Cambridge University Press, 1998).

1o1. See Alvin Y. So, Hong Kong’s Embattled Democracy: A Social Analysis (Baltimore: Joh
Hopkins University Press, 1999).

~ 102. James M. West and Dae-Kyu Yoon, “The Constitutional Court of the Republic of Korea:
ransforming the Jurisprudence of the Vortex?” 40 Am. J. of Comp. L. 73 (1992).

- 103. See, for example, Julia Kwong, The Political Economy of Corruption in China (Amoronk,
NY: Sharpe, 1998).

104. Transparency International’s Report for 2005, summarized in Economist, Oct. 22, 2005, p-
114; 2 more detailed account is available on Transparency’s website. Earlier, the Kurtzman Group’s
" bacity Index, 2004, summarized in Economist, Sept. 18, 2004, p- 106, and available at the Kurtzman
oup’s website, had similar rankings.

, 105. Jacob Schlesinger, Shadow Shoguns: The Rise and Fall of Japan'’s Post-war Political Machine
(New York: Simon and Schuster, 1997).

106. For studies of campaign contributions’ corrupting influence on American politics, see esp.
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dents may respond warmly to gifts. Bill Clinton opened the
House to donors, inviting the more generous to social affairs, phogy
and nights in the Lincoln bedroom. During George W. Bush’s rejgn
federal government awarded, without competitive bidding, a my];
lion dollar contract to Halliburton, Vice President Dick Cheney’s f
company, to help rebuild Iraq. Although the White House denjeq
favoritism or collusion, an e-mail from within the Pentagon indje,
that the terms of the contract had been cleared with Cheney. And ¢
one’s surprise, auditors soon found that Halliburton had ovcrcharg i

government by many millions of dollars.

Anita Baca interrupts: “If economic growth is your object, why ng
the People’s Republic of China? That country’s economic developmeng
been, like, awesome. No one in the Third World, including Singapore, g
comes close. In fact, when we talk about economic growth, Singapore
become so yesterday.”

“I agree about China’s growth, but the price has been too high. A
feminist, I favor abortion and birth control, but a police state and for
abortions offend me,” Strega replies. .

“A police state offends you?” Baca asks. “You who deny that hum
rights exist?”

The chair raps his gavel on the dais. “Please. Ms Minister is making ‘
presentation. We shall soon have an opportunity to discuss all the alte
tives. Please continue.”

“Please,” Baca continues, “just one more question: what about Ireland:
endured decades of poverty from its birth until the 1990s, when the s
called Whittaker Plan for economic development finally kicked in. By ¢
mid-1990s, Ireland’s per capita income was second only to Luxembourg’s
Europe, and Galway was the fastest-growing city in the European Unio
And all that time, through poverty and plenty, the Irish remained staune
constitutional democrats. They rejected coercive or, if you prefer, guids
capitalism.”

“One swallow does not a spring make, even if in Ireland that swallow
likely to be a gulp of whisky,” Strega replies.

Martin wags his finger at the minister. “Please continue your prese
tation.”

Herbert E. Alexander with Anthony Corrado, Financing the 1992 Election (Armonk, NY: M
Sharpe, 1995); Elizabeth Drew, The Corruption of American Politics: What Went Wrong and I
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[ thank the Chair. Of course, each of us would like complete personal
wedom for herself, but we know that can’t be. If political rights get far
ead of economic development, a coup is likely to turn the regime
choritarian. So let’s approach the problems from the other side. Al-
fhough individ.ual rights do not promote, and may even retard, pros-
perity, prosperity tends to promote individual rights. Robert J. Barro,
&r example, views political freedom as a luxury: “Rich places consume
ore democracy because this good is desirable for its own sake and even
¢though the increased political freedom may have a small adverse effect on
[economic] growth.”1%” We urgently need economic growth, and only a
solitical system run by economic experts not immediately answerable to
the electorate can make the hard, immediately unpopular decisions that

are required. While representative democrats worry about voters’ short-

term reactions and constitutionalists worry about legal niceties, econo-
mists cut to the heart of the matter: how to allocate resources most
efficiently. Thus they lay the foundations necessary for a kinder and
gentler political system.

As for political and personal freedoms, guided capitalism can imme-
diately provide some of those “goods.” Later, as we enjoy economic
growth, government can offer more. Historically, this has been more
than a vague hope. Capitalism, Gabriel Almond tells us, has historically
been “positively linked with democracy, shares its values and culture, and
facilitates its development.”% And recently, guided capitalism’s initial
opposition to both constitutionalism and democracy has eased in several
nations. After economic successes, Korea, Taiwan, and Thailand moved
toward democracy as well as constitutionalism. So did Hong Kong be-
fore its reabsorption into China. Even Soharto’s successors in Indonesia
have been acting more democratically; they have negotiated a form of
political autonomy for East Timor and accepted, albeit reluctantly, that
the opposition won the presidency in 1999. In turn, a different opposition
won the elections of in 2004.

What would the political system I propose look like? Let us look first
at the policies needed for growth: controls on wages, on prices, on the
movement of capital; tight regulation of banks and similar financial in-
stitutions; governmental ownership of some of the means of production;
restrictions on imports; and compulsory saving. We shall also need to
direct labor, possibly to require certain kinds of training and certainly to

107. Getting It Right: Market Choices in a Free Society (Cambridge, MA: MIT Press, 1997), p. IL.

(New York: Birch Lane, 1999); Thomas Byrne Edsall, Te New Politics of Inequality (New Yot Or contrary views about authoritarian economic advantages, see Remmer, “Democracy and Eco-

W. W. Norton, 1985); William Greider, Who Will Tell the People? The Betrayal of American Dem
racy (New York: Touchstone, 1993); Brooks Jackson, Honest Graft: Big Money and the Am
Political Process, rev. ed. (Washington, DC: Farragut, 1990); and the review article by Lars-Ef
Nelson, “Undemocratic Vistas,” N.Y. Rev. of Bks., Aug. 12, 1999, pp. 9—12.

nomic Crisis”; José¢ Maria Maravall, “The Myth of the Authoritarian Advantage,” and Barbara
Geddes, “Challenging the Conventional Wisdom,” both in Larry Diamond and Marc F. Plattner,
eds., Economic Reform and Democracy (Baltimore: Johns Hopkins University Press, 1995).

108. “Capitalism and Democracy,” 24 PS 467, 468 (1991).
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forbid strikes. The government may have to assign students tg eg
tional programs that best suit their talents and national needs, Peg
we shall need the equivalent of a peacetime draft to assure that labgy,
where the general interest requires it. All these and similar policieg jp
tably restrict choices, but they lay the economic foundation for ¢
political system.

Only a government run by economic experts could formulage
execute such a program. To facilitate that rule, our Colonels gh,
remain in power under the tutelage of professional economists. To g
fears of continued despotism that many citizens and foreign inyes
may share, the Colonels should make it clear that their regime is trq
tional, aimed toward the ultimate goal of a democratic and, perk;
constitutionalist state—but only after they have built a firm econg,
base. To show their seriousness about the regime’s eventual recon,
tion, the Colonels should legislate fair procedures in criminal and ¢
matters, establish truly independent courts, limit the police, and guar
tee rights to property and some degree of privacy.

As Strega sits down, both Minxin Wei and Jessica Jacobsohn leap to th
feet, shouting for recognition. The chair, however, stares at the ceiling 3
says sternly: “I remind my colleagues that we agreed to hold questions ug
after all of our presenters have addressed us. Besides, it is time for dinner.
us take ninety minutes and return to this hall at nine p.m. To encoura
attentive listening, I have directed the staff to keep the bar closed untils
have finished tonight’s session.” Grumbling, the members file out.

Precisely at nine, Colonel Martin announces, “Our next guest is Rhea
von Whaide, Singer Professor of Ethics and Public Policy at the Dev
School of Government of the Australian National University. He will tell
about the perfectionist state. Professor Whaide.”

A young man of thirty-five with long black hair that trails below
shoulders, Whaide strides rapidly to the podium.

As did Ms Strega, I begin by commenting on the title of my talk. Tl
term perfectionist is often one of derision, tossed about as if its prop
nents were Leibnizian optimists who believe the state can perfect hum
beings. But if neither religion nor mothers have yet been able to
so, surely the state cannot. Perfection, Muslims say, belongs only
Allah. Certainly, the state cannot impose on its people the sort of Jude
Christian-Islamic morality most of us have in mind. Law, standi
alone, a Jesuit scholar tells us, is a feeble moral instrument.'%® But

109. See Robert F. Drinan, “Will Religious Teachings and International Law End Capit
Punishment?” 29 8z Mary’ L. J. 957 (1998).
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suld not give up- As a Jewish jurist pointed out, “Government is the
stent, the omnipresent teacher. For good or ill, it teaches the whole
’_ ople by its example.”"1%In short, a perfect1on1st state does not refer to a
eopian form of government but to one in which government tries to
elp, because it should help, its citizens to improve the moral character of
1eir lives, realizing that the process of human moral improvement is
asymptotic. . . .
" Hadl participated in your debate, I would have sided with those who
roued for the existence of objective moral truths and the capacity of
uman beings to discover many of those truths. I do not, however, con-

rend that we can know all truths or that some of us can know much truth

1t all. Certainly many human beings are intellectually retarded or men-
y ill. Hobbes also recognized the futility of using reason with “glory

gcckers and religious fanatics. Russell Hardin would also exclude “skin
heads.”!!! I assume that means political fanatics. But what is left is the

yast majority of adults.

I do not claim that any of us can know truth perfectly. We can argue,
should argue, with one another; we can learn, should learn, from each
other; and we can improve, should improve, imperfect reasoning. And
" we need not, should not, avoid critical questions of morality, public or
 private, simply by saying either “We have fair procedures, so what they
produce must be good” or “I have my opinion; you have yours; and we

cannot judge between them.” Very often, we can judge. At its best that
decisional process is Socratic, but it should always be alembic, moving us
toward keener understanding. I admit that there may be occasions when
reason runs out, or when it is unclear which (or even whether) reasons

~ supporting one position are superior to those supporting a contrary posi-

tion. When this condition obtains, it is usually because there are many
human goods as well as many morally permissible ways of achieving
those goods. But to conclude that two opposing arguments are each
morally worthy of choice, we must first acknowledge the primacy of
reason—of judgment based on reason, not on self-interest, cultural bi-
ases, or class, familial, or partisan allegiance. We must fully utilize our
capacity to reason and rigorously test our conclusions against available
evidence, always realizing that our reason is human, not divine. Equally
important, we must realize that the variety of human goods and the
diversity of moral means to achieve those goods are themselves good: a
society without some forms of diversity would be dull indeed.

What distinguishes people like me—the “like me” includes Aristotle,

110. Justice Louis D. Brandeis dissenting in Olmstead v. United States, 277 U.S. 438, 485 (1928).
11w Liberalism, Constitutionalism, and Democracy (New York: New York University Press, 1999),

P51
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Aquinas, and Maimonides, as well as many moderns'?—from oy
is that we reject the notion that the state should act as if all valyee
forms of moral reasoning are either equally acceptable or equally yp,
able. Justice does not require law to be neutral between claims of,
contributes to or detracts from a morally worthy life. Indeed, it is iy
sible for the state always to be neutral. Even the claim that all vaJye,
equally acceptable is itself a powerful and consequential value ju
Ronald Dworkin has claimed that the notion of basic human eq 4
with its foundation of equal human dignity, commands governmengs*
[to] constrain liberty on the ground that one citizen’s conception g
good life of one group is nobler or superior to another’s.”*3 That agsen
is flatly wrong for at least two reasons. First, it leads to anarchy. Are W
say that a pedophile’s notion of the good life is as noble as that of a pg
who would defend his or her child against rape? True, we can insert
notion of harm to children. But how can a neutral state give no wej
to the harm to the pedophile who asserts—and deeply feels—a righy
full development of his personality denied by laws against adults’ hay
sex with children? The North American Man-Boy Lovers Associaty
among other groups, makes a claim to exactly that right. Governm
must make a moral judgment here, a judgment between the nobility
the competing conceptions of a good life entertained by practicing peg
philes, targeted children, and their parents.!** A public official’s assert
that enacting a statute or refusing to enact a statute merely reflects they
of the people does not remove moral judgment; it only shifts the lo
decision making—and typically does so in a cowardly way.
Second, criminalizing pedophiliac acts does not deny the equal di
nity of pedophiles. Indeed, a carefully crafted law should accompl

precisely the opposite result. The criminal law is one way, perha

12. See, for example, John Finnis, Natural Law and Natural Rights (New York: Oxford Univ
sity Press, 1980), and “Legal Enforcement of ‘Duties to Oneself”: Kant v. Neo-Kantians,” 87 Col
L. Rev. 433 (1987); Hadley Arkes, First Things: An Inquiry into the First Principles of Morals a
Justice (Princeton, NJ: Princeton University Press, 1986); George Sher, Beyond Neutrality: P
tionism and Politics (New York: Cambridge University Press, 1997); and Joseph Raz, 7he Mor
Freedom (Oxford: Clarendon, 1986). T. M. Scanlon’s argument in What We Owe to Each Oi
(Cambridge, MA: Harvard University Press, 1999) implies a universality of reason that, by defi
tion, transcends time and culture. See also Thomas Nagel, The Last Word (New York: O: dfo
University Press, 1997). [The gentle reader will note that, in many respects, Whaide’s argume
parallel those of Robert P. George: Making Men Moral: Civil Liberties and Public Morality (Oxfe
Clarendon, 1993); In Defense of Natural Law (Oxford: Clarendon, 1999); and 7he Clash of Orth
doxies: Law, Religion, and Morality in Crisis (Wilmington, DE: ISI Books, 2001). For Geor,
Whaide, and Mufti Ajami, “men” is a synecdoche, standing for human beings.]

113. Taking Rights Seriously (Cambridge, MA: Harvard University Press, 1977), p. 273.

114. Prof. Whaide adds: I do not discuss the interest of the targeted child, though I believeit

stronger than that of a loving parent, because it is quite possible that a small child has not
developed a coherent conception of a good life.
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+ the most effective way but certainly a permissible way, of instruct-
those with pedophiliac proclivities that acting on such desires is
115 Public policy should recognize that criminals possess intel-
ence as well as dignity and deserve respect as human beings who can
®  that certain actions are morally as well as legally wrong. A criminal
w that punishes pedophiles (or sociopaths or alcoholics or drug addicts)
ely for their mental states, over which they may have little or no
Sntrol, would violate equality and human dignity. A statute that pun-
<hed only deeds would not.

More positively put, a perfectionist believes that democratic or con-
rutionalist principles of autonomy, dignity, and equality allow govern-

ent to act upon a view, arrived at through careful reasoning, of what
constitutes morally acceptable ways of life. I insert an important caveat

here: precisely because government need not, should not, surrender to
sihilism when facing moral problems, so it need not, should not, deduce

i oral judgments merely from a country’s past or current opinions. And,
] again stress, because of the diversity both of human goods and morally
acceptable ways to attain those goods, the state should not try to impose a
single culture or lifestyle upon its people. Not only were the mullahs in
Jran, the Taliban in Afghanistan, and the Puritan divines in colonial
New England fanatics, they were ignorant, narrow-minded fanatics.
There is a wide range of morally good ways of life, but that width is not
infinite: some people deliberately choose bad ways of life.

Perfectionists do advocate government’s enforcing morality, but a

morality arrived at through reasoned judgment, not through fiat, divine

or otherwise. I also remind you that most liberals proclaim a fundamen-

tal moral precept that zhey want the state to enforce: it is wrong to harm

another human being except in self-defense or in defense of an innocent
third person. I agree with that claim, as far as it goes, though I cannot
forbear using against my opponents their own argument: that principle
has not been accepted by all societies nor by all members of all societies
that have officially accepted it. Thus, to defend this precept adherents
must either seek universalistic arguments for its validity or by saying
something like “Some people and some societies believe murder is mor-
ally permissible, others do not. Most people in our society believe that
murder is wrong, and so we will punish it. But we recognize that it is
morally permissible for those who disagree with us to murder, though
only within those jurisdictions that share their disagreement.” This as-
sertion leads to the conclusion that if Nazis thought it was moral to
exterminate Jews and Serbs deemed it moral to murder Muslims, then

115. See the argument of John Finnis: “Legal Enforcement of ‘Duties to Oneself”: Kant v. Neo-

tians.”
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the Holocaust and the “ethnic cleansing” in Kosovo were not jmm
however much we might find them personally revolting.!¢ Richgs
Posner is one of the few jurisprudes with the courage to make gyg
argument in public.1?’

sufficient warrant” for government to restrict his actions. “In the par
his conduct] which merely concerns himself, his independence i
right, absolute.”!8 Together these two precepts form John Stuart )
famous “harm principle.” And he made an equally famous exceptioy
it: The state may prevent a man from selling himselfinto slavery beegy
“by selling himself for a slave, he abdicates his liberty. . .. The princip]
freedom cannot require that he should be free not to be free.”119 By¢
logic that justifies the exception savages the principle, which must ;
allow the state to prevent a person from inflicting other harms to him
that destroy his freedom, addiction to drugs or alcohol being the m
obvious. Although Mill himself thought of this reasoning and rejected
the logic of his argument makes his rejection illogical. Slavery to cheg
cals is no less slavery than to another human being. At very least, ¢
exception and its justification throw open debate about what other
harms the state might legitimately prevent.

Even without Mill’s intellectual self-mutilation,'2° his analysis wou
not exhaust the moral reasons on which a state dedicated to the comm
welfare may legitimately act. All of us here value freedoms such as the

oo

116. For discussions of the extent to which the Holocaust was congruent with or aberrant fic
German culture, see Daniel Jonah Goldhagen, Hitlers Willing Executioners (New York: Alfred.
Knopf, 1996); Norman G. Finkelstein and Ruth Bettina Birn, 4 Nation on Trial: The Goldhag
Thesis and Historical Truth (New York: Holt, 1998); Peter Gay, My German Question (New Have
CT: Yale University Press, 1998); and Richard Breitman, Official Secrets: What the Nazis Plann
What the British and Americans Knew (New York: Hill and Wang, 1999). Less innocently th
Colonel Martin, many legal theorists would like to have it both ways: they proclaim the inevitab
relativity of most legal standards, but the absoluteness of principles they hold most dear. I do
object to the proposition that many if not most legal rules, and perhaps even legal principles as wel
can serve as moral imperatives only within particular cultures. What I do object to is the assertio
that legal principles are intrinsically so restricted.

117. “The Problematics of Moral and Legal Theory,” 11 Harv. L. Rev. 1637 (1998). He repeate
his conclusion in an exchange with Ronald Dworkin in N.Y. Rev. of Bks., Apr. 27, 2000, p. b
Linking his position to that of Richard Rorty, Posner writes, “[W]e simply believe that there isa
reliable external perspective from which to evaluate conflicting moralities.” I believe one can make
strong case that, at root, Dworkin does not disagree with Posner on this issue.

18. John Stuart Mill, On Liberty, ed. R. B. McCallum (original 1859; Oxford: Blackwell, 1948
p- 8 and chs. 4-5.

119. Ibid., p. 92.

120. Prof. Whaide also says: I put aside his heavy reliance on consequentialist reasonin|
Although any person who wishes to act ethically must consider the consequences of his or her acts
consequentialism offers a very shaky foundation for any ethical system.
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oression and religion; we also value the right to enjoy our own
tyles. But these are all instrumental rights, not ends in themselves.
operly used, they enable us to enjoy more basuf goods su'ch as a‘ﬁ.ﬂly
B life, which, in the modern world, can be lived only in a political
amunity. Improperly used, of course, these putative rights can be-
- me instruments of destruction. As Aristotle said, “[A]ny polis which is
A so called, and is not merely one in name, must devote itself to the
of encouraging goodness. . . . What constitutes a polis is an associa-
son of households and clans in a good life, for the sake of attaining a
rfect and self-sufficing existence. . . . The end and the purpose of a
olis is the good life, and the institutions of social life are means to that
.nd.”12! But a nation cannot nurture a good life for its citizens if its
urisprudence takes the line “Some people freely choose to destroy their
inds and bodies with drugs or rent their bodies for others’ sexual grati-
scation, while others don’t. Society cannot judge who is morally right
here. Therefore, as long as such transactions are voluntary, they are legal;
their morality is not a matter of public concern.”

1 do not say government must always or even should ever criminalize
such behavior. Many prudential considerations come into play, such as
the extent to which criminal penalties might discourage rehabilitation
or lead to official corruption. But a society that wants a good life for
its citizens cannot treat activities like prostitution or abuse of narcotics
merely as “alternative lifestyles.”

I agree that a group of people cannot long live together without a
“common sense of morality, but I do not ground my arguments on this

assertion. Of itself, social cohesion cannot be a compelling reason for
moral legislation. As we saw in Germany and Japan before and during
World War I1, social cohesion is not good in itself. (That there was much
less cohesion in those societies than the rest of the world then thought
doesn’t change the argument.) Social cohesion is an instrument that may
further goals that are beneficent or horrendous. Rather, I argue that if

~ society’s shared sense of morality is indifferent toward such matters as

drug abuse, pedophilia, and prostitution or offers only a feebly reasoned
moral defense of its opposition, it will destroy what you—and I—call a
civic culture. On the other hand, a civic culture that facilitates virtue not
only helps individual citizens form good moral character but also helps
society pursue values such as justice, mutual respect, and a sense of ob-
ligation not only toward members of this community but toward all
humanity.122

121. The Politics, trans. Ernest Barker (London: Oxford University Press, 1946), bk. 3, ch. 9, §9,

1280b. He added: “Tt is therefore for the sake of good actions, and not for the sake of social life, that
‘political associations must be considered to exist.”

122. See George, Making Men Moral, esp. pp. 71-82.
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_imost anything that pleases them.'?> As an Australian, I do not have
] " ormed judgment on that issue. But such rulings are intellectually
id, morally empty, and at war with the notion of establishing justice—
hich, in my ignorance, I had thought the Preamble to the American
ritutional text listed as one of the system’s basic goals.

' Citizens are moral beings. Both in protecting and in regulating what
deem to be civil liberties, the lodestar must be aiding citizens to live
i1y human—that is, moral—lives, to enable them to live in justice and
: ith themselves, their neighbors, and their community. No matter

sace Wit
much we might wish it otherwise, soulcraft is a necessary part of

Now, what specific institutional arrangements do I argue fop
haps a constitutional democracy, or a representative democracy,
hybrid cross-bred with consociationism. I concede, though I am "
about it, that what I urge might even be compatible with guided cqy
ism. But whatever the institutional arrangements, they would
enforce broad freedoms to speak and write as well as an obligatiop
public officials to listen to and engage in such discussions. Argumey
a context of mutual respect for persons holding positions with whje
disagree, are essential to making moral judgments in which we
sonably have confidence.?3

Once again, note that I did not say respect for the positions,
for the persons. My argument for free discussion goes beyond, they
certainly includes, reasons of prudence. For instance, I accept socig]
entists’ finding that people are more apt to be content with decisio,
whose making they played a role than with those, equally benef
imposed from above. What I also contend is that communicatig
general and speech in particular are essential to cooperation, and cog
ation with other men and women for morally worthy ends is itselfa g
one that a just state must promote.12*

I urge that you not create a political system that is morally
stipated. I am not arguing for a constitutional order that protects f
dom in general or specific freedoms as if they were ends in themse
and thus absolute or nearly so. They are merely instrumental gog
Neither do I argue for these freedoms because they are functional f
particular regime. I do not object to that reason; indeed, I might of
support it. But there is a better and deeper reason to protect freedom
help fulfill the basic purpose of the state, to enable citizens to live t
human lives. !

The political system I advocate looks on civil liberties as instrume
that, directed toward morally worthy goals, are necessary for a peop
living moral, fully human lives. And those ends allow restrictions
“rights” under some circumstances and under others forbid restrictio
on them. Conclusions of the U.S. Supreme Court holding that legi
tures cannot look at the content of speech in deciding whether to regul
it may be congruent with American constitutional law and reflect Ami
ican notions of individualism as including all persons’ right to be, do,

tecraft.

As Whaide leaves the podium, Colonel Martin speaks in a firm voice: “It
ow 2300 hours. We are in recess until tomorrow at 1000.”

,. See, for example. R. A V. v. St. Paul, 505 U.S. 377 (1992).

123. To this extent, Prof. Whaide agrees with Gutmann and Thompson’s claims for “delibe
tive democracy” in Democracy and Disagreement. 1 wish, however, that they had displayed grea
understanding of and respect for some of the reasoning with which they disagree, such as t
offered by those who oppose abortion. See Robert P. George, “Book Review: Law, Democracy,
Moral Disagreement,” 110 Harv. L. Rev. 1388 (1997).

124. See Lon Fuller, The Morality of Law (New Haven, CT: Yale University Press, 1964); 2
George, Making Men Moral, ch. 7.
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CHAPTER THREE s learn by doing, by participating in governing themselves under dem-
' - 1 princip.les.’:’ . ) '

y question, Zingaro repeats, “was whether the two are not versions
e basic regime.”

“We could see constitutional and representative democracy,” Pyknites
lies, “as falling along a single spectrum. But there is a point where the
= rences become critically important. We reach that divide when we allow
+ stitution not directly responsible to the people to invalidate substantive
licies the popularly elected legislature has enacted, when, that is, we have
ial review or a functional equivalent that goes beyond protecting open
litical processes.”

“Functional equivalent?”

Pyknites smiles. “I apologize for the jargon. Let me offer a few examples.
2 time in 1976, the Portuguese Council of the Revolution, controlled by

Just before ten, as the members of the caucus are milling about the mee e military, exercised constitutional review over the new legislature. De
room, Colonel Martin walks to the podium and raps his gavel three timy cto, so have the military in Turkey and some Latin American countries.
“We convene in exactly one minute and eighteen seconds. I suggest me urrently, Iran has the Council of Guardians, which protects the Islamic
bers take their seats.” nstitutional order. More consonant with theories of constitutionalism, the

As the minute hand of the clock touches 12, Martin raps his gavel agaj ench Conseil Constitutionel, though not formally a court, can declare

“So that our debate may have some semblance of order, questions should roposed legislation unconsFimtional.
“I agree with Mr. Pyknites about the differences between the two re-

first directed to Professor Deukalion and Mr. Pyknites. We should focus
' mes,” Deukalion adds, “but I wouldn’t count as constitutionalist a regime

their talks, then move to the other speakers. To facilitate discussion, let

make two exceptions: first, any of the speakers may respond to any questi at allowed the military or the clergy to exercise constitutional review over

to or answer by any other speaker; second, any member of the caucus may scted officials. I also disagree with his ranlfmg of constitutional and repre-

the views of any speaker on any relevant issue. I will give notice when I thi ntative democracy. If you had a democratic culture and a history of ethnic

we should move from one speaker to another. Any questions about p mony, the choice between the two might be a matter of taste. But Nus-

cedure? Hearing none, we move to substance. Mr. Zingaro?” lacks a democratic culture; you do not have a history of popular rule or
mited government or ethnic harmony. Thus, constitutional democracy of-

“I'm a poet and know little about politics, but I don’t see any ba
difference between constitutional and representative democracy. Can af syou a much better chance. It augments cultural checks with institutional
mitations. In Madison’s terms, it gives officials vested interests in restrict-

one name a representative democracy? Aren’t we really talking about of
system that offers a range of institutional arrangements, stretching from g each other, pitting power against power, ambition against ambition.
. . . 3 « » : 2 « ) .
simple Westminster model to the tangled webs of the United States?” But,” Zingaro persists, “why then aren’t there more representative
emocracies?”

Pyknites responds: “New Zealand is the paradigm case; and if we exclug ’

. . . . . . B 1 & > ” *

the limited constitutionalist checks of the European Union and the Conve I could simply rest my case on that observation, but Iwon't,” Deukalion
nswers. “One reason may be imitation of political success. Latin American

tion on Human Rights, we would include Britain, the Netherlands and, - .
ations have often followed the United States; Argentina’s constitutional

facto, Sweden, Denmark, and Finland.”
ent of 1853 even instructed interpreters to follow the U.S. Supreme

“Luxembourg, Andorra, Liechtenstein, Monaco, San Marino, and ¢ " ' .
Vatican City State,” Deukalion adds, “don’t have judicial review either, b -ourt’s constructions of its own text. The Australians, Canadians, Irish, and
orwegians also opted—the Japanese had no choice, though the Germans

you might not classify them as democracies.” : ¢ : !
Pyknites continues. “We shouldn’t seek representative democracy fort ad some latitude—to modify their parliamentary systems with entrenched

purpose of imitating anyone but because by relying on political culture - ;
protect substantive rights, representative democracy forces us to realize t e Europe followed the German model, which, as did the Italian, used

Alternative Political Systems
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The most perfect machinery of government will not keep us as a nation from
struction if there is not within us a soul. No abounding of material prosperity g
avail us if our spiritual senses atrophy GEORGE Gry

civic education is the most important function of free government. The

108



110 Creating a Constitutional Democracy Alternative Political Systems: The Debate I

formers in other nations, such as Belgium, Greece, and even Russia, chg
modify representative democracy with constitutionalist checks. They
a political culture that could limit power, just as you do, o, as in Belgy,
Canada, and South Africa, feared that ethnic minorities would believ;
the ethnic majority was abusing its power. I might also add the examp
the European Community’s using the American model of a Supreme
to mute nationalism and supervise a quasi-federal system.” :
Before Pyknites can comment, Federika Strega cuts in. “Please! Pojg
culture is a vast vat of viscous verbiage. Besides, neither constitutiong]"
representative democracy can zow provide us with a viable political syste
Neither can create sufficient prosperity to build allegiance to the regimy
least not in our lifetimes. Furthermore, we need ethnic peace unless we
to become like Yugoslavia after Tito. Unlike the Serbs, Croats, Bognia
and whomever, we don’t have a history of mutual murder; but neither d,
have a history of mutual love. We need a political system that can imp
peace until our various peoples can learn to live together as citizens of g
nation. And note I said ‘impose,” not negotiate.”
Colonel Martin taps his gavel. “Minister Pilsudski.”
“Professor Deukalion, Mr. Pyknites made a much stronger case for re
resentative democracy than you did for constitutional democracy. You b
tressed your argument for limiting the state, as well as the power of a
jority to control the state, with the example of South Africa. But as so
as our ethnic problems are, they are substantially different from thos
South Africa. The junta—and, to our shame, probably society as a wholg
discriminated against Gypsies, Muslims, Hispanic immigrants, blacks,
Sephardic Jews. My point is that these ethnic groups, taken together, a
minority. On the other hand, in South Africa, blacks are a large maje
ity. The white minority, who also controlled most of the nation’s materi
wealth, had good reason to fear revenge from a black majority. This fear w
exacerbated by the links that had existed before 1990 between the Afric
National Congress, the old Soviet Union, and various other commun
movements. The violent ways in which many ANC leaders, such as Winn

‘tes’ fear of black revenge that was one of the biggest issues in South
1 But here as there, sizable ethnic groups do not trust one another.
% why I stressed that if you’.re going to build up confidence in the
ical system, you will have to limit the stakes of conflict. Each of your
jic groups, except white Protestants, hQ.lS some memory of being op-
sed by one or more of the other groups either here or in the old country.
puknites speaks, and properly so, of the importance of a civic culture to
tem of free government.”
hat about a civic culture?” Pilsudski asks.
onstitutional democracy fosters a civic culture by allowing people to
e together knowing that they will often lose in political processes but
eir basic rights to life, liberty, and property will be respected. Govern-
twon't oppress the losers, and majorities will have wide, though not full,
m to rule.”
“But,” Pilsudski asks, “what about Mr. Pyknites’s point about constitu-
nalist checks’ undermining the norm of equal human dignity?”
“To say you need checks on popular government no more implies un-
ual dignity than a parliament’s ability to make laws that bind citizens
plies that legislators have greater dignity than ordinary citizens. Complex
cieties need complex governmental institutions staffed by people with
ecial skills in formulating and securing agreement about public policies.
evitably, those men and women will sometimes see things differently from
dinary citizens. Government by public opinion poll, electronic or other-
ise, is government without deliberation; and government without delibera-
on is government by momentary passion. I won't rehearse the usual argu-
ents for representative rather than direct democracy. Madison made the
ongest case in The Federalist.” 1 believe Mr. Pyknites agrees on this point.”
~ Pyknites nods his head.
“But there is much more,” Deukalion goes on. “To repeat my mantra,
pnstitutional democracy lowers the stakes of conflict and thus of politics.
onflicts among ethnic groups may be the most obvious, but you also have
cial and economic divisions. Although not as cleanly as in South Africa,
Mandela, dealt with foes within their own organization certainly did n ese tend to follow ethnic fault lines and so reinforce distrust among groups.
inspire confidence about peaceful coexistence. Here in Nusquam we whit Il those groups whom Minister Pilsudski mentioned as victims of discrimi-
don’t need to fear open elections, even though we also control most of t ation also tend to be the least well off. They will press for more generous
country’s wealth. It is the ethnic minorities who need to fear our bigotry:” are programs, for redistributions of wealth. All sides need to be reas-
Deukalion pauses for a few moments before responding. “Your questi red that the new political system will respect basic rights, whatever specific
is complex. Let me try, as economists would say, to disaggregate it. First, ¢ olicies take shape.
two presentations: Mr. Pyknites’s was neater than mine because he paint
an idealized picture of representative democracy, while I described constif
tional democracy warts and all. Next South Africa: Your situation is
viously different, but it is similar. You put your finger on that difference whe
you said your ethnic minorities had to fear the bigotry of the whites while

1. For a snapshot and analysis of public opinion shortly after the birth of constitutional democ-
a there, see James L. Gibson, Overcoming Apartheid: Can Truth Reconcile a Divided Nation? (New
ork: Russell Sage, 2004); and James L. Gibson and Amanda Gouws, Owercoming Intolerance in
outh Africa: Experiments in Democratic Persuasion (New York: Cambridge University Press, 2003).
2. Esp. Nos. 10 and 57.
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“More specific is the danger that representatives will sometimeg b
follow popular passion. “‘Wherever there is an interest and a POWer
wrong, Madison claimed, ‘wrong will generally be done, and not legg e
by a powerful and interested party than by a powerful and interested pg
In the American system, he added, ‘the real power lies in the majority
Community, and the invasion of private rights is chiefly to be apprehey oer editor wrote, ‘asking a group of average Americans about politics
not from acts of Government contrary to thf: sense of its constituents asking a group of stevedores to solve a problem in astrop}?ysicsjs
from acts in wbmh Government is the mere instrument of the major y entative democracy often operates undemocratically.”
ber of its constituents.® Mr. Pyknites says judges at times also succyg Wait,” Pyknites interrupts. “It’s not fair to generalize from the United
popular passions, and he’s right. But the example he cited of the Jap Tl’leir constitutionalist checks have brought about precisely what
American cases from World War II involved the Supreme Court’s syg or Deukalion says is constitutional democracy’s main beneﬁty The
ing legislation enacted by a popularly elected Congress and signed in ‘wered the stakes of politics to the point where it often seems ';o be Z
by a popularly elected president. I agree that constitutional courts cq al game. In a true representative democracy, people could see how Par-
always remain above partisan struggles. Nevertheless, constitutionalism ent was affecting their interests and how they could hold representatives
to insulate judges from such conflicts. It has not always been successful, | Bible.”
has been more successful than representative democracy has been in ing «] wasn't trying to get into that discussion,” Pilsudski continues. “I
ing elected officials from popular prejudices. ; ted to ask Professor Deukalion: How couid constitutionalism Have
“There is also a quite different danger,” Deukalion continues. sed American blacks? I thought constitutionalist checks check, not spur,
citizens have limited political knowledge and few serious political intex ernmental action.” ’ P
This situation allows representatives, out of the sight of most of their “Tn part, you're right,” Deukalion answers, “but constitutionalism is not
stituents, to form coalitions and bargain among themselves about p ely negative. Insofar as it recognizes that every human being possesses
policy, processes that should ignite the democratic criticism of consociaf and equal dignity, it implies that government must do mI())re than
ism: voters don’t have much voice in or even knowledge of what their re sively watch injustice and so has a positive dimension. Even negative
sentatives are doing. Douglass C. North, the Nobel laureate, argues, stitutionalists believe that government is obliged to k'eep orderg ro-
only could the voter never acquire the information to be vaguely infor t human life, safeguard private property, and enforce contracts.” P;n% Tn
about the myriad bills that affect his or her welfare, but there’s no way h incarnations constitutionalism helped American blacks. B i.nvalidat—
constituent (or even the legislator) could ever possess accurate model rsome of the most flagrantly discriminatory state statutes- t}z’e Supreme
weigh the consequences.* Adam Przeworski makes a complementary pi ourt played an educational role. By reminding Americans,of theirpbasic
representative democracy ‘generates outcomes that are predominan es, most critically that of equality before the law, the Court also educated
product of negotiations among leaders of political forces rather tha g izens. It seared the consciences of whites. A few weeks after Brown v
universal deliberative process.” The function of the electorate, he says, | rd of Education, hundreds of clergy of all denominations, in the South as.
ratify these outcomes or to confirm in office those who brought them abe as in the North, suddenly began preaching the gospel a;:cordin to Earl
“Moreover,” Deukalion adds, “coalitions do not always quickly disst arren: God Almighty had forbidden segregation through all eterr%ity The
and they may impose heavy costs on smaller groups. I cite only the Amer urt also increased awareness among Afro-Americans. Leaders as di-verse
example of the conservative Republican—southern Democratic alliance Eldridge Cleaver and Martin Luther King Jr. exploited this new con-
lousness. Racial discrimination, Cleaver said Brown taught him, was not
ely @morﬂ, it was also unconstitutional.® ‘Any law that uplifts human
tsonality is just,’ the Reverend King wrote in his ‘Letter from a Bir-

ee-quUAIters of a century strangled efforts to enact federal civil rights
ation that blacks desperately needed for protection against combined
nd private action denying them equal citizenship.”

t ot me follow up,” Pilsudski says. “T agree that few people are attentive
litics. ‘Given their obstinate lack of interest in the subject,’ an American

3. To Jefferson, Oct. 17, 1788, italics Madison’s; reprinted in Marvin Meyers, ed., The Mind:
Framer (Indianapolis: Bobbs-Merrill, 1973), pp. 206=7. In The Federalist No. s, Madison
“But what is government itself, but the greatest of all reflections on human nature? If men’
angels, no government would be necessary.”

4 Institutions, Institutional Change, and Economic Performance (New York: Cambridge Un
sity Press, 1990), p. 109.

5. Democracy and the Market: Political Consequences of Economic Reforms in Eastern Europ
Latin America (New York: Cambridge University Press, 1991), p. 13.

- 6. Andrew Ferguson of the Weekly Standard, quoted in Joan Didion, “Uncovered Washington,”
RE?J O_ka_y) JLID.C 24, 1999, P 78

7.See ;.sp. Sotirios A. Barber, Welfare and the Constitution (Princeton, NJ: Princeton University
SS 2003 S

8. Soul on Ice (New York: McGraw-Hill, 1968), pp. 3-4.
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mingham Jail.” “Thus it is that I can urge men to obey the 1954 decision,
Supreme Court, for it is morally right; and I can urge them to g;
segregation ordinances, for they are morally wrong.’ That realization gy
African-Americans to help themselves through the political as we]] 4
processes. Constitutionalism and democracy operated synergistically,
ating the civil rights movement. Congress, which had not enacted ap
rights legislation since 1877, birthed a spate of statutes protecting e his assumptions into reality. What those definitions yield—at very
minorities, women, and the handicapped.”™ . government by popular acquiescence, a thin form of consent, not

“An interesting interpretation,” Pilsudski remarks. “You have mog ~ment by the people’s active will expressed through their representa-

“Yes,” Deukalion says. “Most defenses of representative democra 1c g

sume that when the people are informed about political issues, thejr: ites replies: “I reject that argument.”
‘will aggregate into a common view.*® This assumption, however, ¢ course,” Strega cuts in, “all most people ever do is acquiesce—or
holds in the real world. When they’re well informed about most 5 . If government gives the people peace, order, and prosperity, most of
issues, ‘the people’ divide as often as they coalesce. On the other hand  will happily forgo voting and the other frills you two are debating.
of the time most of the people are not well informed. On many isgy - have families to clothe and feed and medical bills to pay. For them,
public policy there is no ‘voice of the people,” only multiple voices frg fics is a silly game that takes their money in taxes. Besides, when they do
few minorities. The policy choices that result are typically products of - politics seriously, voters consider only their short-term interests, as
gains among leaders, and very often ‘the people’ do not know what is§ s M. Buchanan has shown.'? They want low (or no) taxes along with
swapped for what. And the goods being swapped are often financial. sive spending for services they think they need.”

“Bargaining may often be functional, but its result can be a far cry You exaggerate Buchanan’s arguments,” Deukalion replies, “and even if
Mr. Pyknites’s ideal of the people’s governing themselves through re didn’t, Mr. Pyknites’s response is still valid. As much as I respect Bu-
sentatives who reflect their preferences. This system of government g nan, he makes an abstract rather than an empirical argument. Besides,
democratic criteria only if we define democracy as Joseph Schumpete e absolutely wrong to call due process of law a frill.”
the people choose their rulers in a free election, then retire until the The chair raps his gavel against the dais. “We’ve moved afield. Mr.
election.” | gnites has the floor and was trying to respond to Professor Deukalion.

“I disagree,” Pyknites says. “In a representative democracy, repre ise continue, sir.”
tatives are chosen by the people after full and free debate and remais ank you. I started to say that when people vote, they vote for a person
sponsible to the people through periodic reelections. The key word he /or a platform. Americans may look on candidates as solo performers
responsible. Representatives offer themselves up to the people’s judgm platforms as gimmicks. So be it. Still, they choose a candidate whose
Should we force people to be more politically attentive and knowled retion all voters with two digits in their IQ know will be wide, and they
than they wish to be? Isn't it enough that they can be as knowledgeabl 0 hold that person responsible at the next election. In Europe, Australia,
they wish to be and that the political system encourages them to be ada, India, and Japan, parties are much more disciplined and program-
litically attentive and knowledgeable? By raising the stakes of politics, tic; they tend to take clear positions that their candidates will support.
resentative democracy encourages the people to acquire and use polif lowledgeable voters experience some, but rather few, surprises, usually
knowledge.” . cause unforeseen problems arise. Nor does the concept ‘representation’

“How can the voice of the people be intelligible,” Deukalion respor that legislators are merely their constituents’ mouthpieces. The proper
“if the people have neither knowledge of nor concern for what’s happen
As North would later, Schumpeter contended that the people simply do

< cannot, act as Mr. Pyknites postulates.!! He makes several contrary-
- resumptions: the people usually have specific policy wishes, repre-
s will reflect those wishes, and, most significant, the will of a major-
of the voters or of elected officials, is the will of the people. As
eter pointed out, the people form ‘a mosaic that [the majority]
] ely fails to represent.” Mr. Pyknites uses definitions, not data, to

€S

10ns.

1. Joseph A. Schumpeter, Capitalism, Socialism. and Democracy, 3rd ed. (New York: Harper and
others, 1950), ch. 21, esp. p. 272. For an excellent study that claims Schumpeter’s early theory of
focracy was also elitist, see John Medearis, Schumpeter’s Two Theories of Democracy (Cambridge,
A: Harvard University Press, 200r1).

L. It is often difficult to judge exactly what Minister Strega has in mind, but here she is
obably referring to James M. Buchanan's Democracy in Deficit: The Political Legacy of Lord Keynes
" York: Academic Press, 1977), and The Economics of Politics (Lancing, UK: Institute of Eco-
mic Affairs, 1978).

9. Gerald N. Rosenberg, The Hollow Hope (Chicago: University of Chicago Press, 1991), 1
the whole point of the massive moral and psychological change the Supreme Court initiated.
10. Russell Hardin, Liberalism, Constitutionalism, and Democracy (New York: Oxford U
sity Press, 1999), p. 154, attacks this assumption. )
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¢ to retain their posts. Thus, they will do their best to serve voters’
s, Moreover, a lot of information is free. That’s what political cam-

- are all about.”

relationships between representative and represented are contested, jy,
one in his or her right mind expects members of a parliament to be ciph

“I'm familiar,” Deukalion responds, “with some of the literature 48
the proper role—or roles, as I prefer—of representatives.® I would negy counter,” Deukalion says, “is that parties and legislators are con-

legislators to habitually act as closely instructed agents. Indeed, I come o 4 about constituents’ interests only to the extent they deem it necessary
to Edmund Burke on this issue, though not in his view of the people - _ ection.’® Your argument about responsibility and the iterative nature
‘swinish multitude.” My concern is not discretion per se but misuse and 7: ‘ -ons concedes that point. Furthermore, political campaigns are all
of discretion while cloaking actions with hypocritical claims to be speg + puffing up one’s own image and tearing down opponents’. Truth is
with the voice of the people.” ' . rangentially related to what’s broadcast. And except on election day, a
“My concern lies there as well,” Pyknites says. “That’s why I favor rep ituency is a fiction. On all other days, every representative has several,
sentative democracy’s requiring legislators to stand for periodic reelectioy s several dozen, constituencies; these vary in awareness and resources
they have misused or abused their discretion, the voters can turn them thus in importance to political parties and individual representatives,
What you overlook is that voting is an iterative process. When issueg orincipal point holds: the interests of legislators and their parties often
important to voters, they can and will remember what their representag e from those of most of their constituents and much more often from
have done and hold them responsible at the next election. Retrospegy e of sizable minorities among voters. Robert R. Palmer, one of the great
voting is documented by scholars'* and feared by politicians. They hayg political historians, spoke of ‘the folly of identifying the deputies
keep looking over their shoulders.” h the deputizers.’6 Of necessity, politics is a profession. Pros run
“Some voters do factor officials’ earlier behavior into choices,” Dey . game. And they have interests as professionals. Remember Roberto
lion admits, “but many do not; and most of those who do, do so only on af hels’s comment that in Britain a Labour MP had more in common with
issues. Public attention span is notoriously short, and the lapse betw Sonservative MP than with members of the unions who elected him. In
parliamentary votes and elections is usually years, not weeks. Furthermog 19605 , Americans gained much less from reapportionment than expected
voter’s cost of obtaining accurate information about candidates is large, cause, rather than risk massive changes, leaders of the two parties often
the impact of a single vote is tiny. I repeat: the interests of legislators sor ed like risk-avoiding oligopolists: they carve up markets to manage com-
times have little to do with those of their constituents, and sometimes f itiveness. Professionals know how to manipulate rules—and news—to
two conflict. But it is from being popularly designated agents that legislat vance their own interests and conceal bargains from the mass of voters.”
get their legitimacy. As that linkage weakens, the justification for represen “You underestimate journalists and overestimate politicians. But more

tive over constitutional democracy weakens. It is inevitable that that link sically, are you arguing for more democracy?” Pyknites asks.
§ “I have a double argument,” Deukalion responds. “First, not only do

ost citizens typically care very little about politics, but just as typically,
gislators act first and foremost to advance their own careers, which often
iclude jobs with large corporations or labor unions after they leave electoral
ics. These interests, where such matters as campaign finance are con-
erned, may sharply conflict with their constituents’ interests.”

“We disagree,” Pyknites puts in, “on how frequently those conflicts occur
nd on how often journalists sniff them out and the electorate votes repre-

will fray.”
“Of course no two human beings can have identical interests in

things,” Pyknites asserts. “But elected representatives’ interests will be clo
to their constituents’ than those of appointed officials, because elected of
cials must stand for reelection. They individually and their parties coll

13. For empirical studies, see, infer alia, Warren E. Miller and Donald E. Stokes, “Constitue
Influence in Congress,” 57 Am. Pol. Sci. Rev. 45 (1963); John C. Wahlke, Heinz Eulau, Willi
Buchanan, and LeRoy C. Ferguson, The Legislative System: Explorations in Legislative Behav
(New York: Wiley, 1962). See also Roger H. Davidson and Walter J. Oleszek, Congress an
Members (Washington, DC: Congressional Quarterly Press, 1981); Clem Miller, Member '*f'
House, ed. John Baker (New York: Scribner’s, 1962); Charles L. Clapp, The Congressman: His Won
He Sees It (Washington, DC: Brookings Institution, 1963); Richard Fenno, Home Style: Ho
Members in Their Districts (Boston: Little, Brown, 1978); and John W. Kingdon, Congress
Voting Decisions, 3rd ed. (Ann Arbor: University of Michigan Press, 1989), esp. ch. 2. For dis
of the concept of “role,” see Wahlke et al., Legisiative System, and Walter F. Murphy and
Tanenhaus, The Study of Public Law (New York: Random House, 1972), pp. 140-44. 1

14. See, for example, Morris Fiorina, Retrospective Voting in American National Elections (N

Haven, CT: Yale University Press, 1981).

ntatives out.”

“Yes, but, as George W. Bush’s staff did, politicians can pay supposedly
idependent journalists to plug pet policies. My second argument is that
vhen legislators do faithfully respond to public opinion, it is frequently to
iscriminate. A majority is not ‘the people.” Representative democracy al-

15. See David R. Mayhew, Congress: The Electoral Connection (New Haven, CT: Yale University

1655, 1974).
16. The Age of Democratic Revolution (Princeton, NJ: Princeton University Press, 1959), I, 221.
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lows a party or coalition that controls Parliament to enact whatever pol
it wants, providing it does not interfere with free political processes, (]

aside the question of what will happen if those who dominate Parligy
decide to continue their domination by gerrymandering, selective dis§
chisement, or some other means of tilting the electoral scales becayge
like Robert Dahl and Michael Walzer, would allow judicial intervep
under such circumstances.'?) A. V. Dicey may have exaggerated whe
wrote that the British Parliament had authority ‘to make or unmake any
whatsoever, 18 but he was in good company: Benjamin Franklin noted
the British Parliament claimed ‘omnipotence without omniscience. ™ R
Dicey and Franklin came close to the truth for a pure representative deg
racy. And here I return to my earlier point: such a system entrusts civil lih
to political culture as perceived by a parliamentary majority, responsible;
to active, informed voters—in sum, to a minority, a minority whose inte
will often be deeply antagonistic to those of other minorities. Such a fay
risky in many political systems; in yours it would be perilous. For its g
constitutionalism, when alloyed with democracy, reinforces a civic cul
building up trust; it does not rely on culture alone or even on culture fortif
by campaigns and elections. It uses these, but as parts of a larger nety

of institutions and processes that increase the chances that other polit
actors—who, incidentally, also read newspapers and watch television—
have interests in perceiving and curbing each other’s abuses.”

“Yes,” Pyknites says, “legislative abuses should be curbed, indeed
vented. But I would let an informed public perform that function and
threat of that reaction—ignited by ambitious journalists and self-intere
members of the parliamentary opposition—stop abuses before they o
This sort of system will reinforce, and in the beginning help create, a des
cratic culture in which politicians operate at their peril. There is ano
aspect to this problem. The professor has alluded to the possibility of
tyranny of the majority open under representative democracy; but us
constitutional democracy tyranny of the minority is an equal possibility.
Hirschl makes a convincing argument that much of the support for const
tionalist checks comes from elites who fear democracy.?’ Constitutio
allows them to prevent the people from governing by preventing gov
ment’s taking positive action to protect both the people as a whole

sc minorities not included in the blocking alliance.?! Inaction, as Mr.
0 has reminded us, can be as damaging to civil liberties as action. As
® - Gregorian would instruct us, the prayer that opens every Mass asks
. eness for ‘what we have done and what we have failed to do.”

,)_. very representative system,” Deukalion replies, “interferes with a ma-
s ability to rule, as do proportional representation, bargaining among
¢ mentary leaders, a bill of rights, and a host of other institutional ar-
-ements. Constitutional democracy differs only in making it clear that
. actions fall beyond the pale of proper governance and in setting up
. itional structures to enforce those boundaries.”

The chair taps his gavel against the dais. “Both gentlemen have stated
ir arguments fully. Let us move on to Professor Smitskamp. The chair
onizes Ms Baca.”

“Before we move on, I must, like, share with you my deep disappoint-
nt at what both Mr. Pyknites and Professor Deukalion have said. They
ent the conventional view of how best to choose representatives, right?
d the Professor has contemptuously dismissed such modern devices as
_ cronic voting. Lenin would have thought this debate was cool. He wrote
t representative government is only a means to ‘decide every few years
member of the ruling class is to repress and oppress the people.”??
t Bernard Manin has shown that other methods than election are very
sible and very possibly more democratic.*> We should, you know, re-
mber that Aristotle thought elections produce not democracy but oligar-
2% Montesquieu and Rousseau agreed that selection ‘by lot is natural to
mocracy; as that by choice is to aristocracy.?® Elections are a substitute for
mocracy. At best they, like, produce an aristocracy of orators, at worst an
gopoly of rich, politically ambitious people.”

“Are you suggesting,” Pyknites asks, “we choose representatives by lot?”

“That would be fairer, and it’s actually practical. Let me show you how.

e Athenians, Romans, and Italian city-states chose some of their offi-

Is that way.?® Today, machines randomly choose winners of national lot-

fies. We could allow anyone who wanted to be a representative to pick up

et and have a drawing every few years. What you two call representa-

e See Robert A. Dahl’s 4 Preface to Democratic Theory (Chicago: University of Chicago Press,
), Pp- 131-32, and Democracy and Its Critics, chs. 4, 5, 11, 23.

22. State and Revolution (New York: International, 1932), p. 40.

23. Tbe.f.’rzmz;z)/es of Representative Government (New York: Cambridge University Press, 1997).
24. Politics, bk. 4, chs. 8—9, 1294a-b.

25. Montesquieu, The Spirit of the Laws, trans. Thomas Nugent (New York: Hafner, 1949), 2.2;
an-Jacques Rousseau, 7%e Social Contract, trans. Frederick Watkins (London: Nelson, 1953), 4.3,
otes Montesquieu and says, “T agree.”

: 26. For an excellent study of Athenian politic structures, see Mogens Herman Hansen, The

h ian Democracy in the Age of Demosthenes: Structure, Principles, and Ideology (Norman: Univer-
yof Oklahoma Press, 1999).

17. Robert A. Dahl, Demaocracy and Its Critics (New Haven, CT: Yale University Press, 198
191; Michael Walzer, “Philosophy and Democracy,” 9 Pol. Th. 379,397 (1981).

8. A. V. Dicey, Introduction fo the Study of the Law of the Constitution, 6th ed. (Lo
Macmillan, 1903), p- 38.

19. Franklin’s letter of Apr. 11, 1767, to Lord Kames; reprinted in Alpheus Thomas Mason,
Government in the Making, 3rd ed. (New York: Oxford University Press, 1965), pp- 9079

quotation is at p. L.
20. Towards Juritocracy: The Origins and Consequences of the New Constitutionalism

MA: Harvard University Press, 2004).

(Cambri



Alternative Political Systems: The Debate 121

120 Creating a Constitutional Democracy

requires them to, as in Australia. Worse, less than half of eligible voters
out for American off-year congressional elections, and only a bit more
» in most presidential elections. What makes that sort of choice demo-
> As for responsibility, if we used lottery, officials could be prosecuted
 malfeasance in office as they often were in Athens, and after leaving office
.y would have to live under the laws they had made, right?* But your
estion totally misses the whole point: representatives selected by lot would
the people in microcosm. Elected representatives really aren’t.”
“Four hundred people,” Deukalion intervenes, “can’t accurately mirror
ety million.”
“Maybe in a statistical sense, but lot offers a better chance of real repre-
atation. In America, both the Federalists and the Anti-Federalists under-
sod that election would mean that ‘notables’ would form the bulk of candi-
tes. Few people who work for wages, professionals such as schoolteachers
d doctors, or stay-at-home mothers who aren’t wealthy can take the time
F to campaign or even to raise the money needed. Madison and the other
ederalists thought that having an elite govern would be a good thing. 7%e
deralist Nos. 10 and 57 reek of elitism, of the superiority of the elected over
e electors. The elected will supposedly be the ‘men who possess most
isdom to discern, and most virtue to pursue’ the common good.3* Many
thers, perhaps Madison himself, saw that the rich, the leisured, and, of
urse, the professional politicians would run government for themselves
at in the people’s name. One Anti-Federalist protested that ‘[i]t is deceiv-
g the people to tell them they are electors, and can chuse legislators, if they
innot in the nature of things, chuse men among themselves, and genuinely
ke themselves.”! And that’s, like, the crux of the matter: representatives
osen by lot are ‘genuinely like’ their people. If we have elections, represen-
atives will soon become professionals. If our system develops as it has in the
nited States, they’ll be mostly toadies—ward heelersis the term, I believe—
vh ’suck a.round the edges of power until their turn to run comes around, or
ey'll be rich lawyers who can take time off from their practice and even

tive and constitutional democracies are not democracies at all, but gfj
chies. The oligarchs rotate in office, but they're still oligarchs. Lenin yy
far wrong.”

“The concept of representation,” Pyknites says, “has changed since A
totle and even since Montesquieu. We now also have the equally po 4
concept of consent of the governed.”

“Consent? Then why can’t the people consent to choose representag
by lot rather than election? ‘Government by consent’ doesn’t mean goye
ment by election. It doesn’t even necessarily mean democratic governm
The people can consent to all sorts of arrangements, right??” In many cg
tries, the military depend on enlistments, not a draft. In neither cage
young men enter an organization that has a hint of democracy about it

)

very little constitutionalism.”
“Two responses,” Pyknites counters. “First, your idea of consent is

limited. You rely on Manin, so let me quote him:

However lot is interpreted . . . it cannot possibly be perceived as an expres~
sion of consent. . . . Under such an arrangement, the power of those selected
for office at a particular time would be ultimately founded on the consent of
the governed. But in this case, legitimacy by consent would only be indirect:
the legitimacy of any particular outcome would derive exclusively from the:
consent to the procedure of selection. . . . Under an elective system, by
contrast, the consent of the people is constantly reiterated.?® )

Second, consent is now also tied to the notion of official responsibility to
people. Choosing representatives by lot means those so selected don’t
face the people again.

“No, Manin is, you know, wrong on this particular point. In almost
truly democratic elections, the number of people who vote against a ca
date or party is huge. And you commit the fallacy that Schumpeter ides
fied: you conflate a majority with the people as awhole. What happensw
a candidate or a party wins only a plurality? In the United States, Abrak
Lincoln in 1860 and Woodrow Wilson in 1912 won only a plurality of
popular vote, as did Bill Clinton in 1992 and 1996. The Republicans denl
the legitimacy of Clinton’s claim to office, but they were very quiet ab
George W. Bush’s actually losing the popular vote in 2000. Moreover,
and Manin are assuming that all citizens vote. They don't, even where

29. Madison listed this requirement as a check on elected legislators ( 7%e Federalist, No. 57). In
ply to his own question of what would keep the legislature—in context, the House of Representa-
es—from discriminating in favor of the interests it represents, he wrote: “the genius of the whole
; the nature of just and constitutional laws; and, above all, the vigilant and manly spirit which
tuates the American people—a spirit which nourishes freedom and in return is nourished byit.”

- 30. T/)z Federalist, No. 57. As would be expected, Hamilton foresaw (and approved of) ev;en
frater dffferences between electors and elected than did Madison. See The Federalist, No. 35. And
adison’s own elitism was an integral part of his political outlook. See the analysis in Richard K.
ews, If Men Were Angels: James Madison and the Heartless Empire of Reason (Lawrence: Uni—.

27. Some scholars would doubt that human beings can in any morally meaningful way ¢
sent” to be subjects of a totalitarian system. See Walter F. Murphy, “Consent and Constitut
Change,” in James O'Reilly, ed., Human Rights and Constitutional Law: Essays in Honour

Walsh (Dublin: Round Hall, 1992); and below, Chapter Fifteen. Scholarly as well as partisan lif ssity Press of Kansas, 1995).
ture on consent is somewhat confused. Russell Hardin summed it up best: “Perhaps there is N0’ 3t Letters from The Federal Farmer, No. 7, reprinted in Herbert Storing, ed., The Complete

of the political vocabulary that is more subject to the distortions of hortatory and self-boos r.‘FedEm/ist (Chicago: University of Chicago Press, 1981), 2:266. (The identity of the author is
rhetoric than the vocabulary of consent.” Liberalism, Constitutionalism, and Democracy, p- 42+ disputed, though at one time most scholars believed him to be Richard Henry Lee. See ibid

28. P. 8s. 25-16.)
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gain clients through the publicity they get. If our system develops ip
European way, we'll get mostly the first sort. In either case, we'll get prof
sionals who are not like us.”

“I'm not a proponent of representative democracy,” Deukalion says, 4
you paint too bleak a picture. Furthermore, representation is a multiflayg,
word. You're using that word to mean ‘chosen from. That connotag

the British and the French tried to rig their electoral systems so that
fmembers of elites could compete for office. And only a few years ago, a

* 4 scholar described electoral politics as ‘the most protected industry in
ed
34

United States. o
&wmt I want to know,” Pyknites puts in, “is exactly what Ms Baca

proposing: Is she suggesting direct democracy or a different scheme of

is legitimate and is reflected in consociationalism. But today represen e tation?”
tion more often means ‘chosen by.32 That’s how Mr. Pyknites and I '« want to share with you a different representational system, one that,
using the term.” : de not perfect, is better than yours.>® We could establish a system of

esentation by lot augmented by electronic referenda. We could divide
« country into legislative districts, each entitled to multiple members_to
1o proportional representation. Each representative after the first parlia-
ont would serve for six years; members of the first parliament would, as did
e first American senators, divide into groups—again chosen by lot—to
arve, two, four and six years so that a new selection would take place every
vo vears, so we would have, you know, both experience and new ideas.”
. “Fascinating,” Gregorian says, with only a trace of irony.
“Actually, it’s cool. Each citizen over twenty-five who wished to take part
1 the lottery could obtain a free ticket. Winners would be chosen as in
ational lotteries now. There would be no campaigns, no need for candidates
o mortgage their integrity to pay for television and travel.”

“May the chair inquire how electronic referenda enter in?”
- “When issues come up in Parliament,” Baca explains, “they would be
osted on the Internet for one week, along with summaries of the arguments
orand against. At the end of that time, every citizen in each district could,
ou know, instruct his or her representatives how to vote. The delegates from
each district would then vote according to the proportion of their constitu-
nts’ wishes: If there were five delegates from a district and the constituency
divided 60— 40, three delegates would vote for the proposal and two against.”
“What would be the point of choosing representatives, by lot or other-
wise?”
“There will be much work to do within Parliament, such as formulating
issues, agreeing on exact language for legislation, and drawing up arguments
for and against—full-time work. But what we would ensure is that repre-
sentatives closely represent their constituents. To the extent that Professor

“You can’t escape through semantics,” Baca continues. “Each of you
like, wants an oligarchy; you only disagree about what kind of oligarg]
Constitutionalists, at least, are honest about wanting a judicial oligarchy
curb the people’s power. Mr. Pyknites’s oligarchic representation denieg
important aspect of the democratic equality it purports to promote by settj
up a barrier to free entry into politics. The paper we read in our first
said that, in a democracy, not only was voting a right but so was running
office. But for most of us, representative democracy makes a mockery of th
second right. To have a fighting chance of electoral success, a candidate my
be rich, have access to lots of money, or have patrons in power—or possib
all three. This way your system denies most citizens a fair opportunity
political office. That sort of equality was dear to Athenians, and it should]
dear to us if aspire to be democratic. If we endorse what Peter Singer, hard
a religious sectarian, calls ‘the principle of equal consideration of interests,
we would give equal weight to the interest of each person affected by
decision. And we all have an interest in governing as well as in being go
erned, right? Your system of representation privileges the interest in goven
ing held by those who are, like, rich and/or have rich and powerful friends

“This is sophistic,” Strega says. “Elites govern. Period! The only que
tion is which elite. Look around. We’re not average men and women. We]
all talented, educated people who have made something of our advantage
As a graduate student, Ms Baca, you are a member of an intellectual elite. /
a leader of the students’ revolt, you're a member of a political elite. And yo
weren't chosen for either role by lot but because of your talent. Still, you
us to choose representatives by lot as if we were a pack of Greeks livin
twenty-three hundred plus years ago?”

“This isn’t about me or even all of us here. It’s about our country.
Pyknites wants to change the classic notion of citizenship. Aristotle de
scribed a citizen as one who alternately governs and is governed. Electio
fixes it so only a few can govern. And this is no accident. Manin describe

34. Adam Przeworski, Democracy and the Market: Political and Economic Reforms in Eastern
Europe and Latin America (New York: Cambridge University Press, 1991), p. 91.

35 Before gentle readers dismiss Baca’s suggestion as silly, they might note that Akhil Reed
Amar has concluded: “Enormous logistical, political, and psychological questions surrounding
lottery voting remain to be explored. . . . But like the microeconomist’s model of an economy
Without transaction costs, or the philosopher’s model of the perfectly just republic, the lottery model
Cnalso serve as a potent heuristic device.” “Note: Choosing Representatives by Lottery Voting,” 93

Yale L. | 1283, 1308 (1984).

32. See Murphy and Tanenhaus, Study of Public Law, pp. 37—38 and ch. 3.
33 Practical Ethics, 2nd ed. (New York: Cambridge University Press, 1997), p. 21. This princip!
makes, as Singer admits, a minimal claim. “What the principle really amounts to is this: an interes
is an interest, whoever’s interest it may be.”
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Deukalion and Mr. Pyknites are right, their arguments, like, prove thg

hould abolish the traditional system of representation > - gOOd- But you mentioned the riots in India, not only against Sikhs
should abolish the traditiona ;

: . ) also against Christians. The government did a poor job of protect-

“If T may steal from another poet,” Zingaro chimes in: “Though thj both. And in 1999 Chief Minister Keshunhai Patel of the Hindu na-
madness, yet there is a method in ‘¢’ T was an insider as far as prison ' lists, the Bharatiya Janata Party, who then controlled the government,
concerned, but otherwise I have been an outsider in this society. As I seg 1. accusations against missionaries that increased the probability of such
elections pose a conflict between freedom and equality. The costs of ¢ 37

paigning give great advantages to the rich and famous. And then the “yes,” Smitskamp says. “Consociationism gives strongest protection to
prejudice.® If people can vote for whomever they wish, a majority of yg

: ev : ups in the ruling coalition, and Indian Christians are too small a minority
may oppose candidates whose race, ethnicity, gender, physiognomy;, or g 4 ave their own party. I should add that the Bharatiya Janata Party’s as-
graphical origin they don't like. So it’s probable that successful candig; sion that India is a Hindu state reverses the historic secular policies of
will not include any of those who run afoul of the majority’s prejudices, tandas Gandhi, Jawaharlal Nehru, and the Congress Party and threat-
though those excluded may be the best qualified by all the objectively re < not only to unravel the whole fabric of India’s consociationism but ulti-
vant criteria such as intelligence, integrity, and energy. Thus, as a memb ately to encourage interethnic violence.”*®
a despised minority, I can’t dismiss choice by lot as foolish, though I cong

“Professor Jessica Jacobsohn?”
it would be difficult to persuade our citizens to accept.” . ] share Father Gregorian’s concern. I'm also worried about minorities
“Interesting,” the chair says. “Ms Baca has given us an intellect

Jong minorities where those groups have some autonomy. Specifically, I'm
» E . . . .
banquet. inking of women among indigenous peoples in Canada and of Muslim
“A Barmecidal feast, you mean,” Strega injects.

' omen everywhere. The most terrible offense is mutilating women. To call
The chair ignores the minister. “Ms Baca has offered an interesting idk

rocess ‘female circumcision’ is like saying Lorena Bobbitt performed
We shall need time to digest it. Perhaps we can take up her suggestion wh;

is on her husband.?® How can consociationism ensure that minorities
we talk in a few days about electoral systems. Let us turn, for the time be nong minorities have basic rights and still give groups a real measure of
to Professor Smitskamp. The Mufti has the floor.”

ntrol over public policies that directly touch on their traditions?”
“I agree with the Chair, peace be upon him, and also, as member “Again,” Smitskamp answers, “I mentioned both in my presentation.”*
another despised minority, share some of Mr. Zingaro’s concern, peace The mufti interrupts: T must have said it before, but the Qur’an speaks of
upon him as well. But I need to think about what Ms Baca, for whose

and women as equal, and genital mutilation of women is not among
we all pray, has proposed. Now, let me ask Professor Smitskamp, may Al s precepts. It’s tribal, not religious, a cruel, crude custom of many
give him peace: if all democratic systems have heavy elements of consod oups within and outside of the Muslim world, especially in Africa. Evenin
tionism, how does it help to talk about it as a separate genre?”

dia, some Borahs—certainly not Muslims—mutilate women.*!
“Speaking separately of consociationism reminds us of the many peace
ways of coping with ethnic divisions.”
“All right. Then which democratic system does consociationism bef
fit?” Ajami asks.
“Both equally well.” :
“P'm less sure,” Pyknites injects. “Professor Smitskamp has mention
the problem that cartels of elites pose for democratic values.”
“But,” Deukalion counters, “Mr. Pyknites admits that representati
democracies have such cartels; he just doesn’t call them cartels.” ‘
The chair interrupts. “We've crossed that terrain. Something new, £
ther Gregorian?”
“You spoke, Professor, about consociationism’s record on civil libertl

37. See Celia W. Dugger’s articles in the N.Y. Times, Feb. 19 and Mar. 19 and 23, 1999.

38. For general analyses of the policies of the BJP Party, see Thomas Blom Hansen and
i ophe)]affrelot, The BJP and the Compulsion of Politics in India (New York: Oxford University
(€55, 2000).

39. Without realizing it, Jacobsohn is quoting a remark by Steven Pinker, How the Mind Works
New York: W. W. Norton, 1997), p. 447.

40. For more complete critiques of consociationism, see Hans Daalder, “The Consociational
Jemocracy Theme,” 26 World Pols. 604 (1974), and Donald L. Horowitz’s two articles “Constitu-
- Design: An Oxymoron?” and “Provisional Pessimism: A Reply to Van Parijs,” both in Ian
hapiro ;?nd Stephen Macedo, eds., Designing Democratic Institutions, Nomos 42 (New York: New
ork [.quversity Press, 2000). For analyses of the more specific problem of the group rights of
linorities and individual rights in constitutional and representative democracies, see D. L. Sheth
i Gurpre;:t Mabhajan, eds., Minority Identities and the Nation-State (New York: Oxford University
1655, 2000).

41. The mufti’s unacknowledged source is Chiranjivi J. Nirmal’s concluding essay, “Setting an
g nda,” in a book he edited: Human Rights in India: Historical, Social, and Political Perspectives

36. Zingaro is following Bernard Manin, The Principles of Representative Government
York: Oxford University Press, 2000).

York: Cambridge University Press, 1997), ch. 4, esp. pp. 136=38.
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 pack to 2 volk’s lost empire.** Its spirit is pragmatic, not euphoric. Its
e is pacific, not belligerent. It tries to build society on a rational, com-
:2] model rather than a military one. As such, it respects the rule (,)f law;
or in any form is taboo. Is that response adequate?” ,
es, thank you,” the chair replies. “Mufti?”
“A questions still gnaws at my ignorant mind: How does the system she
scates differ from the one from which we were so recently rescued?”
Strega sighs. “That answer is also obvious. First, the members of our
ta were COTTupt; whatever their early ideals, those men quickly yearned
for more power and more money. Guided capitalism is less likely than
t regimes to be corrupt, because public servants must meet clear stan-
ds. It is, of course, possible that we could see venal arrangements between
- ials and firms such as those that developed under Soharto in Indonesia
however, we are careful, we can establish a regime like Singapore’s Wherf;
uption is about as low as it gets in any governmental system. Seco,nd the
rpose of public policies will be to improve the economic status of, the
ntry as 2 whole, with benefits spread as widely across the citizenry as
ompatible with economic efficiency. Third, although the new regime
| not immediately institute full democratic and constitutionalist arrange-
ats, its lea_der.s will pledge to move in those directions as soon as the econ-
»fis functioning smoothly. Indeed, as gestures of good faith, they might
Il initiate some of those arrangements rather promptly. They might, for
stance, diss'olve the secret police and Special Forces and end govcrnme,ntal
ntrol of Prlvate associations. On the other hand, they might continue the
1 on strikes and even draft workers for particular segments of the econ-
ny, an.d negotiations between labor and management would be supervised
ubl.lc (.)fﬁc%als who have the twin objectives of economic efficiency and
: d}str1but10n of wealth. I look forward to immediate publication of
U .atlons to which all citizens would be subject, fairly administered b
blic officials, with cases to be tried before impartial judges.” g
Colonel Martin nods toward the center of the hall. “Father Gregorian
¢ floor is yours.” i ,

“Min
inister, I sensed that your system would place economic growth above

“If you were in our shoes, how would you handle that problem?” J
sohn asks.

Smitskamp hesitates. “Were the choice mine, I would try to perg
Parliament to mandate fair employment opportunities and equal treaty
in matters like ownership of group property, divorce settlements, and
tody of children. Within that framework, I would give groups a veto ¢
most policies directly affecting their customs, but not including gg
mutilation.”

“But,” Jacobsohn persists, “are we likely to get such civil rights legisl
from a legislature that has consociational checks built into it?”

“It would be difficult,” Smitskamp admits.

“The problem that granting semiautonomy o sOme groups raise
women’s equality has been duly noted,” the chair says. “T don’t knowy
more we can say. Let us move on. Mr. Pyknites?’

“P’ll have more to say when we discuss specifics like electoral systems
T must note a general point here: consociationism tends to institution:
ethnic divisions—unhealthy for representative democracy and, I woulg
sume, for constitutional democracy as well.#2 We need political arras
ments that dull, not sharpen, ethnic divisions.” :

“] Jon’t hear,” the chair says, “any great move toward adopting a full-s
consociationist system.” The colonel looks around the room. “No one
asks to be recognized, so L assume that Professor Smitskamp’s presentati
clear. T would add that it has also been very helpful to me. As an igno
soldier, I had never thought about such matters. I seem to recall fron
youth a biblical saying to the effect that he who adds to knowledge ad
sorrow. Let us take a fifteen-minute break for coffee and then que

Deputy Minister Strega.”

.

As the members take their seats, the chair begins: “Ms Minister, how
your system of guided capitalism differ from fascism, which we agreg
exclude?”

«There are several obvious differences. First, guided capitalism
needs nor wants a charismatic fiihrer, duce, or caudillo in command. No
nor less than any other political system, it may require a charismatic lead
initiate it, but operating it requires quiet, efficient economic experts
demagogues. There, in Chalmers Johnson’s famous phrase, politicianss
but bureaucrats rule.* Second, the only ideology guided capitalis
claims is that it is better to be rich than to be poor. Third, guided capité
does not imply ethnic or racial superiority, focus on territory irredent

“If you would add peace to prosperity, you would be correct. Without
! esFlc peace, we cannot have prosperity; without prosperity, we cannot
either political stability or freedom. Our people will not ac’cept a gov-
n f:nt:?l system that leaves them mired in poverty. Without prospegrity
mstitutionalism and democracy are doomed, while prosperity often begeté

»
42. For a fuller critique of consociationism, see Horowitz, “Constitutional Design.”
43. Quoted in Steve Chan, “Democratic Inauguration and Transition in East Asia,” inJa
Hollifield and Calvin Jillson, eds., Pathways to Democracy: The Political Economy of De
Transitions (New York: Routledge, 2000), p. 185.

44. See Aristotle Kallis, Fasci. g jonism i
; .Routledge) .y is, Fascist Ideology: Expansionism in Italy and Germany, 1922—1945 (New
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“Many political scientists disagree,” Gregorian goes on, “and do gq
hard data.”

“Then let me also cite a political scientist, Russell Hardin,” Strega;
rupts. “He attributes much of the American political system’s succesg
fact that when that constitutional order began in 1788, the country .
ready so ‘firmly coordinated on most of what matters. .. that politics [
mainly deal with the chaff at the margins.* And ‘what matters has beg
economic arrangements that have fostered prosperity.” :

“Thank you. As I was saying, Juan Linz and Alfred Stepan say
putting prosperity before stable democracy—they seem to mean co
tional democracy—turns upside down ‘the legitimacy pyramid,' ify
forgive the literary barbarism. They cite public opinion polls from §
after 1975, Argentina after 1983, and Eastern and Central Europe after
to show that people do differentiate governmental from economic sysg
Although respondents tended to be dissatisfied with their economic lo
also tended to support their hyphenated democratic regimes. If you wa
concrete example of the problems of putting economic before politica
form, look at the Russians. Those people teeter on the brink of eco
and political disaster.” :

“P've read Linz and Stepan. Once they get off their pet hobbyhorseo
superiority of parliamentary over presidential systems, they make plaus
arguments. But their data cover a short time span, and later surveys
ported by the Economist show unhappiness with democracy in much of L
America.¥’ Support for any political system that replaces a harshly opy
sive regime is likely to have a certain stickiness, thickened by the uncer
ties of another shift in regime. But we can’t count on that support’s endu
for many years. ‘Giving up wealth and income for other values is one thi
the face of a common and hated oppressor,” Douglass North says, ‘bu
value of the trade-off changes as the oppressor disappears.’*® Let’s seew
happens in Eastern Europe during the next few decades. As for Russ
quarter-century of Stalinist terror, followed by an even longer periot
corrupt authoritarianism, doomed that country to economic, political,
social disasters. Besides, the Russians went about reform in a predict
backward fashion. First they tried political liberalization; then, with
cipline shattered, they attempted economic reform. Mikhail Gorbach
advisers conceded they had made ‘a horrible mistake.** They produd

+hat couldn’t govern and an economy run by gangsters. You must re-
ter that, under Moses, the ancient Israelites’ transition from slavery to
.ndence required a generation to die off. The Russians will have to
" the same fate, but probably for two generations. But we don't need to
. such chaos. We can enjoy decent, efficient government if we opt for
od capitalism.”

Ryt if Linz and Stepan are right . . .” Gregorian begins.

¢ issue is not which group of closet scholars is right. We have a weak
oy, We need a strong state to compensate.”

would like,” the mufti says, “to inquire into what seems to me to be
ticit in the Minister’s presentation: a high level of economic develop-
et will tow 2 democratic and/or constitutionalist regime in its wake. I first
ountered this reasoning as justifying America’s giving China ‘most fa-
ed nation’ status in trade despite that country’s systematic violations of
nan rights. That argument was not persuasive in the Sino-American
: it is less so in ours.”

“My dear sir,” Strega interrupts, “you are not an economist but a theolo-
n. Had you studied economics, you would know that long ago Frederick
ek, Milton Friedman, and Joseph Schumpeter° linked individual lib-
ty to the development of capitalism.”

“But I am still troubled,” Ajami replies. “My research assistant has pro-
Jed me with an article by Thomas Carothers, who says that of the hundred
5o supposedly transitional regimes, only about twenty have moved toward
ruly open society.®! That pattern does not encourage me to link economic
velopment with free government. And the history of Weimar Germany
ightens me. Although it had endured grievous economic problems from
20 to 1930, it was the most technologically and culturally advanced Euro-
society. Yet when the Nazis came to power, the overwhelming majority
those Germans accepted brutish racist rule not only as fully legitimate for
en selves but as one that should murderously conquer the rest of Europe.
iven this history, why should we believe guided capitalism will follow a
irtuous cycle’ and produce civil government?”>2

| "You misunderstand me. I am not promising utopia. I repeat: neither
olitics nor economics offers guarantees. I do not claim that some sort of
emocratic regime will follow as night the day from economic development,

.50..Hayek, The Constitution of Liberty (London: Routledge and Kegan Paul, 1960); Friedman,
ttflzsm and Freedom (Chicago: University of Chicago Press, 1962); and Schumpeter, Capizalism
acialism, and Democracy. ’
- 5L “The End of the Transition Paradigm,” 13 /. of Democ. 5 (2002).

,‘ 52. Lucian Pye recites some of these arguments: “Democracy and Its Enemies,” in James F.
o e.ld and Calvin Jillson, eds., Pathways to Democracy: The Political Economy of Democratic
o (New York: Routledge, 2000); see also, in the same volume, the chapters by Cal Clark,
Modernization, Democracy, and the Developmental State in Asia: A Virtuous Cycle or Unravel-
g Strands?” and Steve Chan, “Democratic Inauguration and Transition in East Asia.”

45. Liberalism, Constitutionalism, and Democracy, p. 30.

46. Juan J. Linz and Alfred Stepan, Problems of Democratic Transition and Consolidation
timore: Johns Hopkins University Press, 1996), pp. 129, 195, 222723, 225730, and ch. 21.

47. “Democracy’s Low-Level Equilibrium,” Aug. 4, 2004, pp. 35-36.

48. North, Institutions, Institutional Change, and Economic Performance, p. 90.

49. Samuel P. Huntington, “What Cost Freedom: Democracy and/or Economic Reform:
Harv. Int'l Revw. 8, 12 (1992—93), reports his conversations in 1989 with Gorbachev’s aides.
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~olonel Martin seems to blush. “Let us move ahead,” he says. “Minister

dski?”

You quote, among others, Douglass North. But wasn’t the whole thesis

is book that the political system determines the institutional framework

in which economics operate?® If he is correct—and it is worth noting

Josef Stalin made a similar argument in 1950%*—you are focusing on the

g problem. Doesn't political reform have to come first?”

at do you think I've been talking about?” Strega exclaims. “I want

political body established to create political institutions, to set up a

tical system that will allow guided capitalism to function so it can bring
ople material happiness. After we do our political work, economists

do their work of bringing prosperity; then the next round of politicians

if they want, change the political and economic systems.”

“Yes, Dr. Kanuri?”

] would ask the Deputy Minister if she has read the book by Bruno S.

and Alois Stutzer on happiness, economic advancement, and rights of

tical participation.”

“T have not.”

only that without economic development we are apt sOOn to revert g
other junta-ish system. If we must bet—and we do—I'd put my mg
on Hayek and Friedman rather than on a few ignorant political scieng
Guided capitalism offers our best chance, because it offers the discipline
other more or less democratic regimes cannot. Democratic governmen
ways panders to what voters believe are their immediate interests; long-
interests demand too much sacrifice for such political arrangements.”

“I agree,” Pyknites puts in, “that we need a strong government, ap
not absolutely essential, prosperity increases the odds for stability. I disg
with the Minister’s solution. Representative democracy can produce g
ernment as strong as we need and do so without damaging the peg
freedoms and their right to change their political system.” 1

“Plato,” Strega replies, “said that democracy was a ‘charming for
government. I want a political system that will not charm us but brig

prosperity so some day we can be truly free.”

“Let’s go back to Linz and Stepan,” Minxin Wei, the banker, cug
“Since their book came out in 1995, of Eastern and Central European ¢g
tries outside the old Soviet Union only Romania has seriously flirted:
authoritarianism. Equally important for us, although most of these ¢
tries have made economic progress, only the Czech Republic and Hun
have made dramatic strides.” )

“ repeat,” Strega says, “we have only data from the short run; and
ond, even if those countries can remain poor and not revert to oppres
government does not mean we can.” .

“Yes,” Wei concedes, “but Linz and Stepan offer a more general a
ment: democracy can cope with economic adversity better than author
jan systems, because the latter’s legitimacy depends on economic su
When bad times come, those regimes have only shallow reservoirs of lej
macy. On the other hand, democratic governments of either form ca
own legitimacy. Moreover, the fact that elections are regularly immi
opens the possibility that a new government can peacefully correct cut
failures.”

“Plausible,” Strega concedes, “but our revolution was more about
nomics than politics. The junta stirred up people’s hopes that their
would get better, that they could live, if not like Germans or Swedes, at
like Spaniards. When those hopes collapsed, the people began to resisf
can’t let that frustration continue to fester.”

“T'he causes of our revolt are more complex than you assert,” Wei$
“Economic deprivation made people restless, but political oppression-
knowledge that others had thrown off similar oppression—made them
to rise up. We had almost had our own Tiananmen Square, but our &
forces had the courage and decency that Chinese officers lacked.”

Institutions, Institutional Change, and Economic Performance.

5 ‘Concerning Marxism in Linguistics” (1950), in Josef Stalin, Marxism and Linguistics(New
- [nternational, 1950), esp. p. 50, where he wrote that although the “superstructure” of a society
s product of the economic base—orthodox Marxism—"“this does not mean that it merely reflects
se, that it is passive, neutral, indifferent to the fate of its base, to the fate of the classes, to the
cter of the system. On the contrary, no sooner does it arise than it becomes an excee)dingly
e force, actively assisting its base to take shape, to consolidate itself, and doing everything it can
Ip the new system.” For analysis of this essay, which turned Marxism on its head, see Vernon V.
iturian, “The Contemporary Doctrine of the Soviet State and Its Philosophical Foundation »
m Pol. Sci. Rew. 1031 (1954). ’
55. Happiness and Economics (Princeton, NJ: Princeton University Press, 2002). There is a
ing body of literature on possible connections between money and what people call happiness

or example, Richard A. Easterlin, “The Economics of Happiness,” Daedalus, Spring 2004.
ays at p. 31: “To judge from survey responses, most people certainly think [there is a connec—’
although there is a limit.” When asked how much more money is needed to make them happy,

2 abou.t 20 percent. But health seems more important than income. Although income tend;
lcrease with age, happiness does not, perhaps because problems with health also increase
re and death of spouse also decrease happiness markedly. Easterlin concludes: “Most peo le.
dincrease their happiness by devoting less time to making money and more time to nonpecuii—
such as family life and health” (p. 33). See also Easterlin, “Does Economic Growth
e the Human Lot?” in Paul David and Melvin Reder, eds., Nations and Economic Growth:
in Honor of Moses Abramovitz (New York: Academic Press, 1974), and “Will Raising th(;
mes ofAll.Increase the Happiness of All?” 27 /. of Econ. Behav. and Org. 35 (1995). In these
acsiterhn argues thata chaflge in re.lativc income is more important that the size of income.

f e ades .earher, W. G. Runciman arrived at a rather similar conclusion: Relative Deprivation
3 .1 Justice: A Study of Attitudes to Social Inequality in Twentieth-century England (Berkeley:
el ty of California Press, 1966). Using some of the same data as Easterlin, Robert H. Fran}I:
ot to Buy Happl.nes's," Dacedalus, Spring 2004, pp. 69ff., suggests that happiness does not,

with absolute gains in income but with how people spend their money.
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s raise moral problems. Minister Strega has made negative remarks
¢ our interest in morality, but her efforts to reform our medical system
, not solely aimed at quieting public unrest. I believe she recognized that

morally wrong that infants were dying from lack of medical care, that
dren and adults were going without treatment, and she tried to right
moral wrongs. Ms Strega is a better person than she would like us to

“Allow me to give a quick summary that does not do justice to the
richness. These two economists use data from interviews of six thoy
respondents in all twenty-six Swiss cantons, ranked according to the g
of direct democracy they allow. Frey and Stutzer found that even with,
factors as age, sex, and income controlled, small increases in political 4
generally produced much greater increases in what respondents said
their level of happiness than did comparable amounts of money. In co .
more income did not produce statistically significant increases in subje Possibly, Pastor,” Strega says. “But you and I are the only two who
evaluations of happiness except among respondents at the upper leye eve it.”

' « doubt that, Ms Minister, but regarding Professor Whaide’s larger
sage: we are all moved by moral considerations to advocate or oppose
pubhc policies. We deceive others when we conceal that motivation.

, we deceive ourselves. Our new pohtlcal system should encourage
n dlscussmn of moral judgments, try to convince us to convince others we
ht, and encourage others to try to persuade us of our being wrong.”

w,” Strega asks, “would the Pastor handle a situation in which, for
plc, after full and fair debate the leglslature forbade medical treatment
infants with spina bifida, beyond coping with any pain they might have?”
“ don’t know, I honestly don’t.”

“Fair enough. Then let me ask the question of our Jesuit. How would he
,:; ?”

“Twould fight such legislation. If we were facing a crisis in which disease
re rampant and medical facilities overwhelmed, I might merely weep.
age is sometimes a harsh fact of life. During battle, it is certainly moral for
ctors to give priority to the wounded who have the best chances of sur-
al. But as poor as we are, we are not at that stage.’

“We most certainly are at that point,” Strega says tartly, “and so is every
her nation in the world. Even the United States can't support research
the extent needed to develop cures for AIDS, coronary disease, cancer,
iltiple sclerosis, and strokes, to mention only the most obvious illnesses.
tead, the American Congress throws enough money at each to placate
werful lobbies but not enough to find a cure for any one of these diseases.
id you still haven’t answered my question.”

“Ididn’t because, like the Pastor, I don’t know what I would do. I hope I
d try to persuade medical personnel to disobey the law.”

“Even though treating ten infants with spina bifida might mean that a
idred children with other diseases would die because scarce resources
nt to the first group?” Strega asks.

“Again, if we were facing a crisis . . .” Gregorian begins.

“But every nation faces a continuous medical crisis,” Strega cuts in.
housands of infants and adults die daily from dlseases for which ade-
tely funded research could soon discover cures. As long as resources
€ scarce, every allocative choice we make has negative as well as positive

”

income.”

“So?”

“So these data support Linz and Stepan and indicate that people
value political freedom and are willing to sacrifice some economic advany
for political rights.”

“To some extent your information is relevant,” Strega admits, “but|
relevant for how long? I wouldn't extrapolate from the views of middle
Swiss, who're rich by our standards, to those of our poor citizens.” =

Minxin Wei speaks: “I have another question. Both you and Profe
Deukalion talk about the serious problems money presents for represents
democracy, whether through campaign contributions or through less sy
bribery. How would your system cope with these problems? Surely!
reaucrats would be targets for special interests, including bankers like m

“Of course, but that danger lurks in any political system. It is less
under guided capitalism. First, civil servants needn’t run for election an
don’t need big campaign chests. Second, because the salaries of civil sen
are matters of public knowledge, conspicuous consumption would be
vious. Third, once the bureaucracy is established, an esprit de corps build
and officials will want their colleagues’ respect, just as soldiers do. Napol
after all, claimed he could keep an army together with a few pieces of ribl
Last, I remind you that Singapore’s government is among the cleanesti
world.

“Anything further?” Colonel Martin asks. “Very well, then, we tu
Professor Whaide.

Pyknites speaks first: “Professor, what you preach is essentially Cat
moral philosophy, modernized Thomism. Won’t your ‘perfectionist ‘;
quickly become a confessional state and exacerbate existing distrust an
our Protestants, Jews, Muslims, agnostics, and atheists?”

“Why should it?” Pastor Gliickmann interrupts. “Without rehas
our earlier debate, there is a core of morality that all people of goo
accept. Professor Whaide urges us to construct a political system Wk
public policies frankly confront moral considerations. As a Lutheran,
not find his approach sectarian, though our answers to particular quest
might differ. He advocates our confronting the fact that important pL
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consequences. To weigh each option on a moral scale invites paralysig
sult that has only negative consequences. We should weigh our options,
utilitarian scale: which choice yields the greatest good for the greatest py
ber of people? That scale is not as finely calibrated as we'd like; but by
as our prime criterion for politics the arrangements that are likely to prog
the greatest prosperity, we allow citizens to make the choices they wang
me, that’s freedom, that’s respecting what you clerics call human dignig
“We had been straying off target,” the chair intervenes, “but the Min;
has brought us back: the extent to which our new political system shg
push government to confront moral problems, debate moral alterng
and make morally justifiable choices.” A
“If prosperity and good health would necessarily follow from sacrify
- mmediate freedom and risking that freedom over the long haul,” Prof :
Jacobsohn says, “I'd join Ms Strega, but that just isn’t so. For the momen
like to question Professor Whaide. Sir, I both sympathize with and w
about your suggestions. Let’s take abortion. I infer you're opposed.”
“That inference would not be unjustified.” :
“Yes. And I assume you have strong arguments to SUpport your s
feelings?”
“That’s a fair assumption.” _
“T believe it,” Jacobsohn says. “But I, too, have strong moral argum
that 2 woman should have control over her own body.”
“Even to the point of killing the human life she bears?” Whaide ask
“Yes,” Jacobsohn admits. “And I know the response: If a woman
control over her body, why doesn’t a man have control over his? If a wol
can kill her fetus, why can’t she kill other people, too? I answer that
viable outside the womb, a fetus is only potentially human—which me
incidentally, that I think late-term abortion is tantamount to homicide.
“That concession aside,” Gregorian interrupts, “why doesn't the fa
have an equal right to order an abortion before the fetus is viable?”
“Because the father’s connection to the fetus is too distant. To 1
nautical trope, he’s present at the keel laying but not during the bt
ing. . . . Never mind; we can endlessly debate the morality of abor
without changing each other’s minds. T ask Professor Whaide a more ge
question: how would a perfectionist state resolve the sort of conflict you
I have?”
“Mr. Chairman,” Pyknites puts in, “that’s an excellent way of focu
discussion. Let’s compare how different regimes have coped with this @
culty. A deliberative version of representative democracy provides the
solution: After full and fair debate, we settle the issue by judging the
not only of the conflicting interests but also of the moral argument
compromise, which we can revise as we gain additional information oOF

dom, would become binding public policy, perhaps something along

man pattern, in which, to be eligible for a legal abortion, a woman twelve
s or less pregnant agrees to counseling at a special center.”® There she is
ed of differing views about when human life begins and about alter-
s to terminating pregnancy; only after presentation of a certificate that
‘has attended such counseling may she lawfully choose to abort the fetus.”
hy,” Jacobsohn asks, “is that solution peculiar to representative
M0 acy?”

«Sych solutions are not ‘peculiar’ to representative democracy,” Pyknites
Jits, “but issues are more likely to be handled in this way in that sys-
Problems can be settled by men and women who can adjust, negotiate
und legal rules, or even create new legal rules. Representative democracy;
lalter Bagehot said, is ‘government by discussion.” In contrast, consti:
:onal democracies tend to announce moral principles and produce either-
Jecisions on such terrible issues. American and Canadian judges have
me close to holding that a woman has a right to demand an abortion, and
Jand tries to block all abortions, except to save the life of the motherf”58
“It’s peculiar,” Jacobsohn muses out loud, “that Mr. Pyknites uses Ger-
ny as a model of the way representative democracy would handle abor-
n. He must have forgotten that Germany is a constitutional democracy.
. must also have forgotten that the German Parliament at first passed
ery permissive abortion statute, but the Constitutional Court struck it
wn as not respecting human life and dignity and kept in force the old
iabortion law until Parliament enacted the statute that Mr. Pyknites
mires, a statute incidentally whose validity the Constitutional Court has
tained.”> What Mr. Pyknites has actually provided is an instance of con-

6. Prior to 2000, the German Catholic bishops operated about 270 such counseling centers
hope-d to dissuade women considering abortions. Consonant with the law, however, these like‘
unseling centers, issued certificates to all women who attended, stating that they h73d ﬁlh’:l]_led
 part of the statute’s requirement. In September 1999, the pope sent the German bishops a
P worded letter demanding that they stop such activities. Reluctantly, the bishops ordered
I centers to stop issuing certificates “in the course of the year 2000.” See Alessandra Stanle
Lectures German Bishops on Abortion,” N.Y. Times, Nov. 21, 1999; Roger Cohen “Germaz’;
10ps to Halt Abortion Certificates,” N.Y. Times, Nov. 24, 1999. ’
57. Walter Bagehot, The English Constitution, 2nd ed. (original 1872; Garden City, NY: Double-
‘n.d.), p- 59 Actually, Bagehot said all first-rate states must have government “l;y di;cussion 7
the was also claiming that the only serious choice was between presidential and parﬁamenta;y
imes.
38. The basic U.S. case, of course, is Roe v. Wade, 410 U.S. 113 (1973). For Canada compare
- taler.v. the Queen, [1975] 20 C.C.C. (2nd) 449, decided before the adoption of the ’Canadian
arter of Rxght.s and Freedoms and its entrenchment of judicial review, which sustained provisions
he federal criminal code that regulated but did not forbid abortions, with Morgentaler v. the
o [1988]1S.C.R. 30, which invalidated those same provisions after adoption of the charter- For
. ory of the cases, see F. L. Morton, Morgentaler v. Borowski: Abortion, the Charter, and the Cf;urt
onto: McClelland and Stewart, 1992). ’ &
9-:‘0; the permissive law, see Abortion Case, 39 BVerfGE 1 (1975), trans. and reprinted in part
t F. Murphy and Joseph Tanenhaus, eds., Comparative Constitutional Law (New York: St.
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er, ruled that (1) Article 40.3.3° recognized a mother’s right to travel
to obtain an abortion when continuing a pregnancy threatened her
1 d (2) a real danger of suicide constituted a constitutionally cognizable
o the mother’s life. Thereafter, following much debate, the Dail
d new amendments to the constitutional text. The first would have
,j, sted risks to the mother’s health—as contrasted to her life—and
< of suicide as allowing abortions. After a bitter parliamentary and
battle, this proposal was defeated at referendum by a vote of almost
5 one. Two other amendments were adopted and added to 40.3.3°. They
. close to entrenching the holdings of the X Case and of the Court of
an Rights:

'his subsection shall not limit freedom to travel between the State and
nother State.

's subsection shall not limit freedom to obtain or make available, in the
State, subject to such conditions as may be laid down by law, information

elating to services lawfully available in another state.

stitutionalism and democracy’s acting synergistically to bring about ;
he considers laudatory.” . .

“Perhaps,” Pyknites concedes, “but three other constitutional dg
racies, Canada, Ireland, and the United States, made a mess of the prg
which could have been far better, if not perfectly, solved by a delibe
representative democracy.” |

“Well,” Jacobsohn replies, “let’s look more closely at how Ireland
dled abortion—quite differently from the way you belielve.f’0 In 1983, thy
largest parties—disciplined, as you would expect, since it was the Irish
Charles Stewart Parnell who, in the 1880s, taught the English aboy
power of disciplined parties®' —agreed that an amendment to the cop
tional text was needed to prevent an American-style solution. The
approved a compromise measure and, as required, submitted i'F to a ref
dum. It was subjected to vigorous discussion and won handily, becg
Article 40.3.3:

The State acknowledges the right to life of the unborn and, with due rega
to the equal right of the life of the mother, guarantees in its laws to respeg

ize for speaking at such length,” bsoh ludes. “But
and, as far as practicable, by its laws to defend and vindicate that right. 1 apologize P B i sun [ Jawbem muden D9

critical to understand that neither Ireland nor Germany followed a
d moral or legal course. Rather, these constitutional democracies acted
ugh thoughtful deliberations in which judges were helpful participants.
hermore, those processes produced compromises far more respectful of
ppeting moral arguments than did the British Parliament in 1967, when it
right, in 1992 the European Court of Human Rights at Strasbourg i free of most constitutionalist restraints. The Unit.ed Kingdom I:ejected
preted the European Convention on Human Rights to permit such age "ents t}'mt a fetus should have a Iegally protected right to hfe. agamst the
to operate, a conclusion the European Court of Justice had earlier indi 1b ed wishes of the mother and the judgment ?f 'E.WO'PhYSICIHHS- Asa
was also required by the Treaties of Rome.¢2 inist, I mostly approve of thf: oufEGmE, but I can't cite it as a product of
“During 1992 several other events took place. First, as a conditio x _ d‘efnocratm'dehberanon. ot ) )

signing the Treaty of Maastrict, Ireland obtained a pr9t0c01 exempt ‘The British solution soupds good to me, Stregz% comments, much
from any law of the European Union that allowed abortions. S.e_cond, t)}’lan that wonderful Irish compromise recognizing a right to travel
famous X Case,® a young, unmarried woman said she was su'1c1dal be, oad!

of her pregnancy and was going to England to have an abortion. :
ernment obtained an injunction against her leaving. The Supreme €

These words are less than clear, but they recognize that the mother neei
continue a pregnancy that threatens her life. The controversies since
concerned the right of organizations to refer women to places ou'Fside
country for abortions. Although Irish courts initially ruled against s

“More wonderful than you imagine. Ulster is contiguous to the Re-
lic, and no part of the country is farther from the border than a few hours’
e—considerably less for most of the population. And, you of course
Martin’s, 1977), pp- 422ff.,, and Donald P. Kommers, The Constitutional Jurisprudence of the.

Republic of Germany, 2nd ed. (Durham, NC: Duke University Press, 1997), pp- 336ffz For
law, see Abortion Case 11, 88 BVerfGE 203 (1993), reprinted in Kommers, Constitutional,

dence, pp. 349ft. o . )
60. For a brief summary of these events, see Report of the Constitution Review Group (L

Stationery Office, 1996), pp- 27379- v
61. See Connor Cruise O’Brien, Parnell and His Party, 1880—90 (Oxford: Clarendon, 93

6: The Abortion Act of 1967, sec. 1 (1), provides that abortions are lawful if two physicians in
L faith believe

(a) that the continuance of the pregnancy would involve risk to the life of the pregnant
woman, or of injury to the physical or mental health of the pregnant woman, or any
~ exsting children of her family, greater than if the pregnancy were terminated; or

(b) that there is a substantial risk if the child were born it would suffer from such physical or

chs. 4, 8. mental abnormalities as to be seriously handicapped.

62. Open Door and Dublin Well Woman v. Treland, 64/1991/316/387-388 (1992). Seev '.‘

ECHR reports (1991) ECR.
63. Attorney General v. X, [1992] 1 LR. 1.

£ction 2 allows the examining physicians to consider “the pregnant woman’s actual or reason-
toreseeable environment” when judging potential injury to herself and/or her other children.
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the gun industry. Public opinion polls consistently show that a huge
ity of voters favor stringent gun controls.”®’

« Our disagreement is about who governs. My basic argument for repre-
Jtive democracy is that a shift in public sentiment can shift parliamen-
majorities, and you can easily have a new statute that better serves
-ent moral evaluations.” ’

recall,” the chair intervenes, “that Professor Jacobsohn had put a ques-
to Professor Whaide. Mr. Pyknites’s spirited intervention has undoubt-
_ siven the Professor time to gather his thoughts.”

“Thank you,” Whaide says. “Mr. Pyknites adumbrates what could be a
'd moral algorithm when he speaks of how deliberative democracies
1d handle problems like abortion.”

ith Professor Whaide’s permission,” Deukalion breaks in, “I must
n point out that Mr. Pyknites spoke of how a representative democracy
Jd handle problems like abortion; he did not tell us how any representa-
» democracy did handle such problems. He also ignored what other con-
ational democracies, such as France, Italy, and Spain, have done.®® That’s
agood argument.”

“T think the professor knows,” Pyknites interrupts, “that I was referring
. prescntative democracies that are also deliberative democracies.”
“Please, explain to a dumb professional soldier the distinction,” the chair

remember, the Irish do not need passports to travel to the United Kingg
the British like to pretend that Ireland never left the Commonwealth ™
“T confess that the situation is better than I thought,” Pyknites says ¢
amending a constitutional text is cumbersome. In a representative dey
racy, you need only a shift in public sentiment and . . J
“As on gun control in the United States?” Jacobsohn asks.
“That constitutional democracy,” Pyknites answers, “allows enthyg;
to quote only half of the relevant clause in an eighteenth-century co X
tional text, adopted when muskets and pistols were single-shot wegg
needed for defense against wild beasts and hostile Indians, and transfe
half-truth to automatic weapons with armor-piercing ammunition.” )
“You left out several facts,” Deukalion interrupts. “First, the U.§
preme Court has interpreted the Second Amendment exactly as you do,
to guarantee states the authority to maintain militias, not individuals’ ;
to own guns.® Second, the gun lobby falsifies history. Most Americag
the late eighteenth century did not own guns, and states limited who «
join the militia.% Third, you do not mention that gun manufacturers ang
National Rifle Association offer tons of money to legislators to help them
reelected if they support an open market in deadly weapons. These s
worthies also threaten to spend larger sums to defeat representatives
oppose allowing anyone with enough cash to buy an assault rifle. Legis
interests in funding their next campaign takes precedence over the sa
their constituents—and their children.”
“And you,” Pyknites responds, “omit at least one important fact:
segments of the American public love guns in a way that strikes outsiders
dangerous worship of phallic symbols. Those people encourage legisla
to keep open their own access and their children’s access to deadly weap
If arms manufacturers and their front, the National Rifle Association, a
effect bribing legislators, they’re wasting money. Most legislators whe
pose strict gun controls are merely following their constituents’ wishes:
“Views the NRA represents?” Deukalion replies. “If so, you've made
point about representative democracy. But most Americans are more i
ligent than you believe, though I agree that many leaders of the NRA§

mean a representative democracy in which decision markers look at
side of a problem and protect as best they can the moral and economic
erests of all parties.”

“Of course,” Deukalion says, “all of us here want that kind of delibera-
, but even long-established democratic systems seldom get it. And the
sblem goes beyond elected officials who're looking over their shoulders to
at a majority of their constituents want. When discussing abortion, Amy
tmann and Dennis Thompson, two eloquent and talented proponents of
liberative democracy, do not offer the sort of deliberative example they
jocate for others. They convincingly argue that decision makers should
k at every side of a problem and protect as best they can the moral
rests of all parties. Yet they evince small understanding of arguments for

65. See, inter alia, United States v. Cruikshank, 92 U.S. 542 (1876); Presser v. Illinois, 16 U
(1886); and United States v. Miller, 307 U.S. 174 (1939)- X

66. Sanford V. Levinson opened the scholarly debate with an article suggesting that thel
ical context of the Second Amendment raised serious constitutional problems for gun €
legislation. “The Embarrassing Second Amendment,” 99 Yale L. J. 637 (1989). For response
argue the contrary, see esp. Saul Cornell, “Commonplace or Anachronism: The Standard )
the Second Amendment, and the Problem of History in Contemporary Constitutional Thee
Con'l Comm. 221 (1999); Michael A. Bellesiles, “Suicide Pact: New Readings of the Second Ar
ment,” 16 Cor’l Comm. 247 (1999); Don Higgenbotham, “The Second Amendment in Fist
Context,” 16 Con’l Comm. 263 (1999); and Robert E. Shalhope, “To Keep and Bear Arms in the
Republic,” 16 Con’l Comm. 269 (1999)-

67. According to Tom W. Smith, director of the General Social Survey of the National Opin-
Research Center at the University of Chicago, three annual pollings of national samples showed
even before the tragic shootings in Littleton, Colorado, in 1999, “majorities of up to go percent
‘iﬂ [regulatory] measures except those that call for the outright outlawing of guns or restricting
‘ Only”to police officers and other authorized persons.” Smith, “Gun Control Support Nearly
Wersal,” Albuguerque Journal, July 18, 1999 (reprinted from Washington Post). The full report
results of the survey by the National Opinion Research Center can be found online at
¥norc.uchicago.edu/online/gunrpt.pdf.

. See Mary Ann Glendon, Abortion and Divorce in Western Law: American Failure, Eurgpean
dllenges (Cambridge, MA: Harvard University Press, 1987).
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the fetus’s right to life and ignore respected scholars who malke such arg
ments—though they concede that these unexplored arguments are s
enough to deadlock the debate about abortion, at least for now.”®?
“Professor Whaide, would you continue?” the chair asks.
“Yes. T don’t expect my reasoning always to triumph. Reason has limj
but David Hume was self-contradictory. If reason is a slave to the passig
why did he spill so much ink trying to reason with his readers? A p
temper tantrum would have been more logically consistent with his ¢ X
Fven an appeal to self-interest is an appeal to an important form of reas
cost-benefit analysis. Reason isn't always a slave to passion, only sometin
True, debate can be phlogistonic rather than intellectually persuasive. By
the brightest among us may be unable to convince others of anything beyg
our own sincerity. dor’t think the German and Irish solutions to abort
are ideal, but they're better than the American and Canadian.”
“Let’s move on,” the chair says. “Minister Pilsudski?”
“Professor Whaide, are you familiar with Arthur Miller’s play T%e G
cible?” |
“The one about witch trials in Puritan New England, literary surroga
for congressional investigations during the McCarthy era? Yes, of cous
T've seen it performed on the stage and in cinema. I also assign it in
graduate seminar.”
“Then you know what I'm going to ask?”
“Yes. Uniformity is not among perfectionism’s goals. Citizens as wel
officials should confront and decide moral issues on moral grounds. As
Pastor said, every society tries to solve moral problems. A decision forak
tion on demand offers a solution. That this solution does not confront
moral issues or even competing interests does not make it any less a solut
Perfectionism encourages a sense of social and moral responsibility; it pus
citizens and public officials to confront the moral problems that publicp
cies raise. Solutions will be less imperfect if political actors candidly ad
they must make moral choices, truly listen to moral arguments on all si
openly debate on moral terms, honestly make their decisions on what |
judge are the most compelling moral principles, publicly justify their d
sions on those grounds, and yet realize that agreement and self-satisfa
with that agreement do not mean they have reached the perfect solution.
not doubt that many public officials are willing so to act. What I do dou
that many officials will so act unless the political system rewards then

doing so.”

s .
: “ﬁ::; zz?;;lf;/”ocatmg, Pastor Glickmann asks, “Mr. Pyknites’s delibera-
«partly,” Whaide admits. “What is missing in Gutmann and Thompson
_well as in Mr. Pyknites’s remarks is an affirmation that objective moral
inciples exist and that we can often approximate them, not merely com-
omise moral concerns through mutual sensitivity.”

. «You are asking for a great deal,” Strega asserts. “What sort of institu-
.l arrangements would reward public officials for frankly confrontin
oral problems?” i
“As a philosopher,” Whaide replies, “I'm out of my jurisdiction when I
.nder advice abogt p9litical processes and institutions. With that caveat, I'd
,commend one 1n§t1mtion and one process. Institutionally—I assum’e a
cessful Fon§t1mtlonal text quickly becomes a nest of institutions—any
hasic constitutional document should contain normative language that un-
q 'vocally states a commitment to infusing public policy with certain val-
s’ Sensing a reaction from Strega, Whaide bows to her and adds, “Beg-
ng the Minister’s indulgence.” He continues: “As part of the prc;cess of
ic cduca}ti.on—which should include debate about and adoption of specific
ublic pohc1es—.peop.le. can learn that these are not empty words but con-
ots around which civil society is organized.”

“Lots of luck,” Ion Zingaro says. “We can’t persuade most citizens
at Gypsies are their political and moral equals. According to the Econo-
ist, we're ‘at the bottom of every socio-economic indicator: the poorest, the
ost unemployed, the least educated, the shortest-lived, the most wel%are—
pendent, the most imprisoned, and yes, the most segregated.’””

r“ﬁ\ll the' more reason. to etch normative language into a constitutional
Whaide replies.
“I‘:m concerned. a.bout education, the old-fashioned three R’s,” Strega

5. I.fcar that religion would become the fourth R in public schools. Your
esnon§ require the state to inject religion into curricula.” ‘

7‘ Morality, yes; religion, no. There’s no defensible reason why children
d be taught that murder, rape, and theft are matters of taste.”

V“You tgke easy cases,” Strega notes. “And even they may not be easy, as

.Pyl.(mtes showed with inquisitors and Comanches. But what ab;)ut
sive issues such as sex between consenting gay adults? How do we teach
out that in public schools? If we do it in a nonjudgmental way, we raise
al and religious issues no less than if we teach that it is goo,d or bad
" Fabout.a right of the terminally ill to end their suffering? These sorts of
tlons raise moral issues about which religious leaders bitterly disagree
hat about religion itself? Is it better than atheism or agnosticism? Or.

69. See Robert P. George, “Iaw, Democracy, and Moral Disagreement,” 10 Harv. L. Re
(1997), who makes similar points. Tor an even more searing critique of the one-sidedness 0
imann and Thompson's argument—and from a judge who boasts of his moral relativism

ard A. Posner, “The Problematics of Moral and Legal Theory,” ux Harv. L. Rew. 1637, 16774 0. “Europe’s Spectral Nation,” May 2. 2001, p. 29
) . , P- 29
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should we teach that some kinds of religion are better or that one
very best?”71
“Teaching morality without teaching religion is difficult,” Whajq
mits, “but not impossible. At varying ages and grades, one could teach
moral principles. As students mature, one could present the alternatiye
the arguments for each. The greatest difficulty is to prevent such instry
from descending either to the lowest common denominator, to the ty
liberal ‘you have your preference, I have mine, and we can't judge begy
them’ or the frequent fundamentalist response, “The Bible (or the Qy
gives the right answer, so we don’t have to think about the problem. I
we can teach general moral principles and, while letting the children,
their own specific conclusions, expect them to be logical in their reas
and insist that they know they are making choices that have serious g
quences for themselves and others.” tyears.” But for the state to impose a uniform curriculum for religion—
“Where will you find,” Strega asks, “pedagogic paragons who won Jorals—seems to me a giant step toward totalitarianism. My suggestions
such instruction for indoctrination of their own sectarian beliefs or arding moral education would by no means exclude a parental right to put
in religion® And when educators talk about consequences, they must . dren in other academically qualified classes or even schools to obtain
the next world. Someone earlier cited Hobbes’s saying that the sover native forms of moral education.”
must be the head of the church, for the power to threaten a man with e short answer,” Strega snaps, “is that your ideas can work only in a
pales beside the power to condemn him to hell for all eternity. Do youws Jfessional state.”
national church?” ' at’s not true,” Pastor Gliickmann says.
“You know the answer to that.” “Good people,” Colonel Martin intervenes, “we have explored this issue
“I know you’ll deny you do and believe your denial is true; but your: ut as much as we fruitfully can. Once again, these debates have educated,
would set us down that road. Let me shift a bit. What about relig d humbled, me. I had always thought of ‘politics’ as combining petty
schools?” bery and gossip to help friends and punish enemies. Until now, I had not
“What about them?” Whaide asks. ized how thoroughly politics is enmeshed with morality. I now have a
“Would you allow them no matter what they teach?” mpse of its grander designs, which makes me recall that I once read that
“Of course. Only a totalitarian would not.” istotle referred to politics as the ‘master art.”* Finally I understand what
“Two things,” Strega muses. “First, after a dozen years of religiou meant. I also realize that, in many ways, I favor a perfectionist state.
doctrination, would children really have a free choice about whethe thaps all military men who take their profession seriously do. We live
choose religion over atheism? Second, aren’t you logically bound to ou der a code of honor that sharply distinguishes between right and wrong.
religious schools, or even religions, whose teachings contradicted yo 1 the other hand, I wonder how many civilians share our clear notions. I
damental principles?””? . o wonder how unclouded my own notions would be if the soldier’s roles
“The family is usually in a much better position than a bureaucra ite not so narrowly defined. As did all of my brother officers, I had great
know what’s in a child’s interests. Although some families are dysfuncti iculty in opposing the junta. The word mutiny stirs like fiery bile in a
they typically provide a warmer, healthier setting for children than doj ofessional soldier’s belly; obeying orders comes easily. We confronted a
lic institutions. Basically, I reject the idea that the state, on such an oral dilemma: obeying orders meant killing unarmed women; we would
ve behaved as despicably as did Chinese officers in Tiananmen Square.
.heeding our consciences meant mutinying. Some chose to obey, others
disobey, still others to avoid choice. All of us had heavy hearts.”

ant matter as the relationship of people to their Creator, can legiti-
1 impose 2 ‘curriculum.” You're suggesting that the state force children
e of God.”

deed! But you would coerce adults as well as children into accepting
ersion of morality by having the state incorporate those moral con-
cinto its ordinary laws. You would force citizens to be free of all practices
ink enslave them, differently from but no less totally than addiction to
otics?”

It's not the same. First, religion isn’t slavery. Second, religious commit-
< do not always last a lifetime. Every day, adults modify or even reject
parents’ religious views. I agree that groups like the Amish pose special
plems; and I share the misgivings of Justice William O. Douglas about
parents to deny their children further free public education after

71. For an effort to cope with these sorts of issues and maintain strict doctrinal purity, seeJ¢
Cardinal Ratzinger (later Pope Benedict XVI), Truth and Tolerance: Christian Belief and |
Religions, trans. Henry Taylor (San Francisco: Ignatius, 2004). )

72. Strega’s argument parallels that of James G. Dwyer, Religious Schools . Children’s R
(Ithaca, N'Y: Cornell University Press, 1998). See also the review by Stephen G. Giles, “Chris
Leave Your Kids Alone!” 16 Con’l Comm. 149 (1999).

. Di.scussed, in part, in Wisconsin v. Yoder, 406 U.S. 205 (1972).
74 Nicomachean Ethics, bk. 1, ch. 2, 1094b.
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~ oractices some officials or even a majority of voters deem wrong.
| ported by reasoned arguments, ‘moral offensiveness’ is not sufficient
, for governmental regulation. A perfectionist state, true to its prin-
must move along the lines Mr. Pyknites claims for deliberative de-
, subject to the sorts of norms that Professor Deukalion includes in
stutional democracy. It rests on the belief that the roots, though notall
ifestations, of morality are real and universal, not differentiated artifacts
ious societies; it rests on the belief that we can reason together on all
issues and resolve most of them. Government should not be restricted
egotiating around moral problems.”
11 may, Mr. Chairman,” Wei puts in, “this debate is fascinating, but
ldn’t these questions be addressed to whatever legislature and/or judi-
this caucus proposes? We are now discussing prudence, and, although
fus favor that virtue—and many of us are full of it—there is no way we
require others to be wise.”
Maybe not,” Deukalion cuts in, “but we can establish processes that will
e public officials to think and to give reasons for their decisions.”
is debate has made us all much wiser,” Martin says. “Let us move
ad. Do we need further discussion? If not, let us decide on a basic gov-
mental system. We face three choices: guided capitalism, representative
jocracy, or constitutional democracy. When we map institutions and
cesses under any one of those, we can insert such increments of consocia-
jsm and perfectionism as we wish.”
“Question! Question!” several members call out.
“Very well'," Colonel Martin says, “let us vote. Let us do so in reverse
er of our discussions: first on guided capitalism, next representative de-
eracy, then constitutional democracy.”
“Tobject,” Strega says. “We face three choices. In such situations, the first
on voted on is very likely to lose, as Condorcet demonstrated in 1793.77
tead, we should use written ballots with each of us ranking our choices. If
proposal gains an absolute majority as first choice, we can then count
ond choices.”
: agree,” Pyknites puts in. “But I offer a slightly different suggestion.
(s use the system the Estonian constitutional assembly employed: vote
arately on each option, counting only positive votes. After the first ballot,
drop the pro”posal with the fewest votes, then vote again, this time on the
ing two.”’8
: Very well, the Chair will treat it as an alternative motion. Do we have a
ond for either proposal?”

“What caused you to make the choice you did?” the Jesuit asks,
“We humans are enormously complex beings, with vast talents f,
deception. None of us can ever be absolutely sure why he or she
particular decision, at least one of serious import; but I remembered
De Gaulle’s describing his choice in June 1940 as between honor and g
pline. I believe—I hope—1I chose honor, as he did.”
“Is there a point to this reminiscing?” Strega asks. :
“Forgive my rambling. I was trying to say that while my own prefere
are clear, I am deeply concerned about dividing our people. Would
demands of a perfectionist state shred our society? Should we not o
perfectionist policies to areas in which there is widespread agreement?
I fear we will again find ourselves resorting to force on a large scale.”
“The chair is saying,” Pyknites notes, “that compromises are es
here. When morality is involved, it is usually better that government d
than more, to operate pragmatically rather than in a tightly principle“
ion. That way we are likely to increase rather than decrease freedom.”%
“But,” Whaide answers, “all public policy, even a policy of inag
curtails some people’s freedom. I recall a dissenting opinion by Oliver\
dell Holmes dismissing as a ‘shibboleth’ the notion that a citizen is freet
what he likes as long as he doesn't interfere with the similar right of ofl
That liberty, Holmes said, ‘is interfered with by school laws, by the
Office, by every state or municipal institution which takes [a citizen’s] mg
for purposes thought desirable, whether he likes it or not.”¢ We enjoyal
amount of freedom because our neighbors do 7oz have unlimited freed
which is to say, everyone’s freedom must be limited if we are to live toge
Laws setting minimum wages and maximum hours, regulating sale of:
holic beverages, banning slavery, and criminalizing traffic in addictive
as well as child pornography all directly attack moral problems by restri
some people’s freedom. Pedophiles look on laws against adults’ havin
with children as oppressive, and racists view laws against discriminatic
crushing society’s values.
“To repeat myself, every important governmental policy at least indif
involves morality. If you merely want to increase freedom, repeal laws ag
parents’ selling their children or factory owners’ buying slaves or hi
goons to break strikers’ skulls. You won't do those things, because freed
not your principal goal. It is a means—a cherished means, but still 0
means—to your government’s principal goal: helping its people live
lives. Because I doubt we shall ever have unanimous agreement on}
constitutes the good life, a perfectionist state should not try willy-nik

r - FI(;r adiscussion, see Walter F. Murphy, Elements of Judicial Strategy (Chicago: University of
C .' ress,.1964), pp- 85—87 and literature cited.
78. See Rein Taagepera, “Estonia’s Constitutional Assembly, 1991-1992,” 25 JBS 211, 223 (1994).

75. Some of what Martin and Pyknites say here reflects Joseph Raz, The Morality of Fi

(Oxford: Clarendon, 1986), esp. p. 429
76. Lochner v. New York, 198 U.S. 45, dis. op. (1905). Lochner was subsequently ove
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CHAPTER FOUR

The Possibility
of Constitutional Democracy

“T second Mr. Pyknites’s proposal,” Gregorian says.

“T second Minister Strega’s proposal,” Zingaro volunteers.

“T et us have a show of hands on Ms Strega’s proposal,” the chair agk
looks around the room. “I count eight for. Those opposed?” He pa
count twelve opposed, with four apparently not voting. The Minister’s
tion fails. All those in favor of Mr. Pyknites’s motion? I count sixteey
eight opposed. That motion is adopted.” ‘

Colonel Martin continues, “If there is no further procedural motig
shall vote on each of the substantive proposals, counting only affir
votes.”

After the first balloting, the tally is constitutional democracy, 125
sentative democracy, 10; guided capitalism, 2. “This count means
proceed to choose between constitutional and representative demogs
Martin says. That count is 12— in favor of constitutional democracy
one abstention. “For the record,” the chair notes, “if we had been t
would have voted for constitutional democracy.”

“Still, it was a very, very close vote,” Pyknites says. “We should
fact in mind during further decisions.”

“Mr. Chairman,” Minxin Wei says, “may I make a practical propos
keeping with our earlier decision to look on all decisions as tentative us
have completed our work, I propose that we reaffirm that policy by agr
that we shall reexamine this decision after we have discussed whether,
constitutional democracy is a viable option for us.”

“Do I hear a second?” the chair asks.

“Second,” Pyknites says. .

“Very well. This proposal is fully in keeping with the spirit in whi
agree to proceed. All in favor? . . . I count twenty-one votes. The m
carries.” Martin taps his gavel on the rostrum. “We are in recess until ¢
row morning at 0930.”

- now to consider what is the best constitution and the best way of life for the
"ty of states and men. In doing so we shall not employ a standard of excellence
o the reach of ordinary men ... or the standard of a constitution which attains an
| height. We shall only be concerned with the sort of life which most men are able
- and the sort of constitution which it is possible for most states to enjoy.

ARISTOTLE

following morning Colonel Martin gavels the caucus back into session.
night, we decided that we would try to create a constitutional de-
, if such a regime is feasible. We now address that issue. We have
soard three scholars who can help us. I have asked them to focus on
they would consider ‘internal’ preconditions. We, of course, are free to
tion them about foreign affairs. Our first speaker is Professor Claude
ehler of the University of Toronto.”

t the podium, Sprachfehler smiles sheepishly. “I apologize, but I get
nervous before strange audiences; therefore, I want to read my paper
r than summarize it.”

inister Strega starts to speak, but the chair cuts her off. “We under-
|, The stewards will serve espresso around the room.” The members of
aucus brace themselves.

Some Internal Preconditions for Constitutional Democracy

e most obvious constitutional democracy precondition is military and
onomic strength sufficient, either alone or in alliance with others, to
ithstand foreign aggression. However, this condition was excluded
om discussion. A second obvious candidate would be a political cul-
e receptive to constitutional democracy ideals. Later today, that is-
ie will be focused on by Professor Francesca Vaccarino; it is not ad-
essed directly here, though it will be touched on. A third candidate is a
rosperity-producing economy. That, too, was excluded, because it will
yzed by Professor John Maynard. In addition to these three, the
lowing internal conditions are most likely to be constitutional democ-
Cy preconditions:

147
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Civilian Leadership

.. Absence of adamant opposition to constitutional democracy from
the armed forces. '

». Presence of a sufficient number of citizens with constitutional
democracy commitments to form a critical mass possessing the
skills (a) to operate such a government and (b) persuade other
citizens to accept constitutional democracy principles and its
specific rules.

3. Open and reasonable communications efficiency within the geng
population and between government and the people.

. A high literacy level.

5. Sufficient economic, ethnic, religious, and cultural homogeneity;
a deep and widely felt toleration so that people can cooperate wi
each other.

Constitutional democracy will not appear by magic. As has been said b

Philippe Schmitter, it must be chosen by “real live political actors.”™ Ir}lf
' short, leaders matter. Although they need not form an aristocracy based
on family, wealth, or ethnicity, they must be an elite of considerable
talent and probably education as well. A polity is doomed if that elite is so
* ¢kill- and resource-deficient as not to be able to persuade others of con-
stitutional democracy’s desirability and later to move them to internalize
needed system values. It is impossible in the abstract to accurately speak
about the minimal size of this elite, but they must include leaders with
litical and economic expertise who can reach other elites as well as
broad segments of the public. Below higher-echelon leaders, there must
be a trained civil service as well as a judges corps either acc,ustomed to
working or ready to learn how to work within constitutional democracy.

India and Ireland were fortunate in these respects: trained civil ser—.
vant cadres, experienced politicians, and seasoned attorneys were ready
to run the new governments. Black Africa was unfortunate. Neither the
British nor the French had trained many native civil servants or helped
many locals gain experience in leadership positions—except as guer-

rilla band commanders.® The Belgians treated the Congolese even more
shabbily. “No colony had ever faced independence so ill-prepared,” a UN

official said. “No Congolese had ever taken part in the business ’of gov-

ernment or public administration at any important level. Only seventeen

out of a population of 13.5 million had university degrees. There was not

one Congolese officer in the Force Publique, which was to become the

Armée Nationale Congolaise.””

The presence of all these candidates, as well as others suchasala
educated, and politically active middle class, would enormously incx
chances of constitutional democracy’s success. However, if the quest
refers to preconditions, each candidate should be looked at.

Military Neutrality

For any political system, at least passive acceptance by the armed fore
an absolute precondition. If those who virtually monopolize viole
instruments are ready to turn their weapons against a regime, that reg
will either conform to military demands or become a civil war vict
The roll could be called of constitutional democracy fetuses aborte
military coups in Asia, Africa, and Latin America. ‘

Although positive military support is always useful and someti
as in the Portugal constitutional democracy transition? as well as in
own, may be essential, that aid need not be necessary. Neutrality &
be sufficient. However, one of the most important polity mainten
statecraft tasks is to persuade the armed forces to adopt the eth
Anglo-American military professionals and abstain from further p
cal intervention.? Once in power, civilian leaders must lessen mt
hostility or continue military support.*

Communications and Literacy

] terstrata political communications are preconditions. Language com-
‘monality and widespread literacy seem essential. If only Urdu is spoken
by one group and only Chinese by another, the two have little hope of
communicating complex ideas and cooperating politically. Nevertheless

itis shown by India and Italy that constitutional democracy can functior;

; v 'And du'ring the final st.ages of World War II, professional soldiers, not civilians, attempted

sassinate H1.tler and the military negotiated surrender to the Allies.

4 §ee the discussion in Chapter Eleven.

5 eI‘;ltcres'c SySt.CI'I‘lS and the Consolidation of Democracies,” in Gary Marks and Larry Dia-
P eds., Reexamzmng Democracy (Los Angeles: Sage, 1992), 158—59. See also Nancy Bermeo
» acy in Europe,” 123 Daedalus 159 (1994). 7
i ' ;Zé‘tl'. ZIVPO Oko”t}}—Ogendo, “Constitutions With Constitutionalism: Reflections on an

: ical Paradox,” in Douglas Greenberg, Stanley N. Katz, Melanie Beth Oliviero, and

C- W heatlc eas onstitutionalism and Democrac 7 7 wn the Contemporar
1 Yy vy Cons. /: D - T [ 3

: ’ Y. ansformations the Cont.

1 { York: CXfOId UﬂlvelSiU F Iess, 1993) f g

Brian Urquhart, “The Tragedy of Lumumba,” N.Y. Rew. of Bks., Oct. 4, 2001, p. 4

L The shah of Iran, hardly a constitutional monarch, remained in power as long as ther
and secret police remained loyal and were willing to shoot down the mullahs’ rioters. O
military’s support faded away, the shah was doomed, as was the Old Communists’ coup.
Mikhail Gorbachev in 1991. See, generally, Said Amir Arjomand, The Turban for the Crod
TIslamic Revolution in Iran (New York: Oxford University Press, 1988), esp. chs. 5=8. )

». Factions within the Portuguese military played several rather complex roles in en
dictatorship. See Nancy G. Bermeo, The Revolution within the Revolution (Princeton, NJ: Pri
University Press, 1986).

3. Samuel Huntington, The Soldier and the State (Cambridge, MA: Harvard Unive
1957), saw the Prussian army as representing the paragon of military neutrality in politic
World War I and during the Weimar Republic, however, the German army was a frequentp
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in a nation beset by a babel of tongues. India has about seventy differe
languages. And as is often true, language is linked to ethnic identity 4
pride,® while hostility is provoked by certain “foreign” tongues. A o
plicated and not very happy compromise was worked out by the constj
tional text framers under which Hindi became the official language, w;
English allowed for fifteen years (later extended). In addition, ejh
Hindi or one of ten (later fourteen) regional languages could be es al
lished as official by state legislatures.” '
A similar though less serious problem was suffered by Italy. In 18
the Tuscany dialect, a modern version of Dante’s language, was che
tened by the national government as “Italian.” It was the mother tong
of those who lived around Florence and Siena and was spoken and re
as a first or second language in the North as well as among the bet
educated throughout the peninsula. However, it was unintelligible
most people in the South and many in the North. Each region had
own language; some, like Romanesco,'® have a revered literature. D
spite government efforts, “Ttalian” remained a foreign tongue to ma
millions of citizens until almost three decades after World War II. P
ple from different areas, such as the Abruzzi, Bologna, Naples, Sici

and Venice, were unable to understand each other, much less Alto Adi
German or Val D’Aosta French. A high degree of language unificati

was finally, though still incompletely, brought about by television.

Yet India and Italy became constitutional democracies in sPite

language diversity'! and widespread illiteracy. Thus we should be caref
not to overweight either factor. Even so-called developed countries f

short of “functional” universal adult literacy. About 21 percent of Amet

can adults cannot read English; in Britain, with a far smaller immigr:

population, the rate is slightly higher.!? Illiteracy can be partially con
pensated for by television and radio. If we can generalize from studies.

8. See, for example, Sumathi Ramaswamy, Passions of the Tongue: Language and Devotion

Tamil India, 18911970 (Berkeley: University of California Press, 1997)-

9. See the Indian constitutional text, Articles 3
sion in H. M. Seervai, Constitutional Law of India, 3rd ed. (Bombay: Tripathi, 1984), 2:23. £
of South Africa’s constitutional charter recognizes eleven o
ernment to “elevate the status and advance the use of” other indi

43—51 and the Eighth Schedule; and the disc

fficial languages and instructs the "
genous languages as well as
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the U.S. electorate, it is probable that citizens glean more politically

relevant information from these two media than from newspapers and

magazines. Even in a nation where such appliances are rare, literacy low,

~and communication between center and periphery poor, sufficient com-

munications may be operative for constitutional democracy’s purposes.
* Care must be taken here, as is warned by Robert A. Dahl,®3 not to think
 exclusively in terms of Western models. It should be remembered that

well into the twentieth century in the United Kingdom and the United

~ States most political debates were carried on through public speeches. A

eat deal of communication can be sustained by less developed societies

~ within face-to-face communities. And literate delegates can be chosen

by each community as representatives to other political arenas. Thus an

~ attenuated democracy form could immediately function even with small
 literacy and poor communications. Under such circumstances, constitu-

tionalism would probably be damaged more than democracy, for basic
rights would be unlikely to be understood by illiterates, and the likeli-

" hood would be that many rights violations would go undetected. Nev-

ertheless, a form of constitutionalism, if not a robust form, might func-
tion passably well.

Peaceful Pluralism

“Nonviolent factionalism” is essential. Respect for human rights is re-
quired by constitutionalism. Negotiating and compromising—promise
making and keeping—are required by democracy. Thus an essential ques-
tion for constitutional democracy is how much factionalism can be toler-
ated. The question might be turned around: Can a free people exist
without a high degree of factionalism? “Turbulence and contention,” it
was observed by Madison in Te Federalist No. 10, have been the herit,age
of Fepublics: “Libertyis to faction, what air is to fire.” No matter how fully
citizens agree about basic principles, they will inevitably divide along
politically relevant lines.

Neither is the significance of economic differences denied,'* but an-
other problem is the focus here. The world over, Samuel P. Huntington

13. Democrzz—ry and Its Critics(New Haven, CT: Yale University Press, 1989).
14. For studies of property as a continuing raw sore in American politics, see esp. John Brigham

“promote and ensure respect for languages,” including German, Greek, Gujarati, Hindi,

tuguese, Tamil, Telugu, Urdu, Arabic, Hebrew, Sanskrit, and other languages “used for relig] Property and the Politics of Entitlement (Philadelphia: Temple University Press, 1990); Richard

Epstein, Takings: Private Property and the Power of Eminent Domain (Cambridge, MA: Harvard
3 mvetr)suy Press, 1985), and Forb.iddeﬁ Grounds: The Case against Employment Discrimination Laws
) am| rldgfe, MA: Harvard University Press, 1992); Richard K. Matthews, If Men Were Angels:
E:; s Madison and the Heartless Empire of Reason (Lawrence: University Press of Kansas, 1995) fsp:
o f4f—el5';S'f;pin‘z,n R. Munzer,A Theory of Property (New York: Cambridge University Press, 1;90);
ofChi; ; Osl;};efsrzfate frop;rg/ and z“ilze 'Lzmm afAmer{mn' Constitutionalism (Chicago: Univer-
: niVersity .- Chicag,o 12?:5 8,7 2119180) .ernar Slegan, Economic Liberties and the Constitution (Chicago:

purposes.”
10. Many northern Ttalians refer t
grossness. More correctly, though not according to common usage, Romanac

o the Roman dialect as Romanaccio; -accio is a suffix deno
cio refers only t0

vulgar slang used in Rome.
1. Another example is offered by Canada. Despite latter-day government efforts to 1¢sp

Quebec’s language and traditions, Canadians for generations maintained constitutional democt
while using English as the dominant language and letting the Quebegois fend as best they coult
12. See “Does Class Size Matter?” Economist, July 31,1999, p- 48.
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claims, the most volatile problems of domestic politics are now bej
generated by tribal hostility.” A generation ago, it was thought by K,
Deutsch that as the world was shrunk by technology and social and eg
nomic mobility increased, differences between groups would decreasg
He was only partially correct. Many of us have become more acygg
aware that humanity shares a common fate, but many people have |
come more pugnaciously aware of membership in a particular tribe. §
membership is often a, if not the, principal source of identity and pric
with some neighbors perceived as both threatening and morally infer
Tribes distinguish themselves by culture, religion, language, race,
tional origin, or all of these. The word ethnicis used here as shorthand
these markers of social and political difference.

Americans boast that their nation has been enriched by divers
Nevertheless, discrimination against immigrants from “alien” cul
whether Catholic, Jewish, Asian, African, or Hispanic, has not by
stopped by repeated self-congratulations.!” Still, American difficul
are paled by those of many other countries. Not only have Burun
Israel, Lebanon, Northern Ireland, Pakistan, Rwanda, South Africa,
Lanka, the Sudan, and the crumbs of Yugoslavia been ravaged bye h
violence but also places as disparate in history and culture as Bulgai
India, Iran, Iraq, Kenya, Nigeria, and Romania. Nor have these pre
lems yet been resolved by Australia, Canada, China, Germany, Ing
nesia, Japan, Malaysia, the Philippines, Spain, Turkey, or the Uni
Kingdom.

It is tautological to say that as long as groups war with each othert
cannot live together in peace. It is impossible for constitutional dem
racy to survive among peoples whose mutual hatred boils into genod
rage. But itis not implied that everybody must love everyone else. On
contrary, constitutional democracy might be begun where ethnic
sions are rife and even occasional marauder bands assault other gt

members.'® That conflict can be reduced by the new government’s prose-
cuting “hate crime” perpetrators. A sense of security and limits on per-
missible behavior can be built.

At times, .martial rule may be necessary for order preservation and
rights protection. For centuries, this tactic has been used by the British
for control over Ireland. Because of violence among India’s ethnically
 fractured population, “a stunning array of legislation” gives the military
control over large areas of unruly provinces. Between 1951 and 1970, the
army was called on more than 450 times to quell domestic violence ,and
 in the eighteen months between June 1979 and December 1980 an(;ther
64 times.2’ During the last several decades, I have lost count. ,
Consociationism can be congruent with constitutional democracy.
" Federalism can provide additional ethnic autonomy and can mix with
consociationism and constitutionalism. Examples abound. Swiss federal
- arrangements were made easier by the then rather clean ethnic-group
gcographic distribution. Similarly, in Canada federalism was attractive
because of the concentration of one of the two conflicting European
cultures in a single province. India’s initial choice was also driven by
the country’s myriad divisions. More or less along language lines,?! the
states of Andhra, Masarashtra, Gujarat, Harvana, and Punjab were later
carved out. In 1978, analogous problems were faced by Spain’s constitu-
tional text framers in confronting Basque and Catalan separatism, but
the Spanish opted for “autonomous communities” rather than fo;mal
- federalism.?? According to Article 2 of the constitutional text:

18 See, for instance, Saul Newman, Ethnoregional Conflict in Democracies: Mostl)

Jlets (Westport, CT: Greenwood, 1996). 4 Gl ey St g

9. Steph.en P. Cohen, “The Military and Indian Democracy,” in Atul Kholi, gen. ed., India’s

ocracy (Princeton, NJ: Princeton University Press, 1988), p. 128. ’

20. Ibid., p. 124.

- a1. Due tIo igvasionsf, migrations, and shifting boundaries, no Indian state is linguistically

mogenous. In i

ﬁt Ianguage.ssam, or example, only about 6o percent of the population speak Assamese as

22. ArthICS. 14358 laid out.the specific powers and duties of such communities. For analyses

\ drea Bonime-Blanc, Spains Transition to Democracy (Boulder: Westview, 1987); Michael W,

es a.n.d 'gho‘m'is D. Lancaster, “Political Transition, Social Development, and Legal Mobi-

-‘4 ainChpam, .83 An?. Pol. Sci. Rev. 817 (1989); José Maria Maravall and Julidn Santamaria

- ange in Spain and Prospects for Democracy,” in Guillermo O’Donnell, Philippe C’

;‘v tter, ‘and Laurence. Wh1tc.:head, eds., Transitions from Authoritarian Rule: Southern Europe

(t)re.. ]o]ims Hc{)pkms gmversity Press, 1986); and Peter McDonough, Samuel H. Barnes

onio Lopez Pina, “ i iti i in,” . ’

. pez Pina, “The Growth of Democratic Legitimacy in Spain,” 80 Am. Pol. Sci.

Alec St i ituti

: Smte-Oge Swe.et be.hevcs that consjﬂtu.tlonal usage has changed Spain pretty much into a
E ) ag}erzmg with Judges: Constitutional Politics in Eurgpe (New York: Oxford University

$,2000), p. 64; here Stone Sweet follows Robert A; " ion i in,” )

S R s oy obert Agranoff, “Federal Evolution in Spain,” 17 In¢7

15. See esp. Samuel P. Huntington, The Clash of Civilizations and the Remaking of World G
(New York: Simon and Schuster, 1996); Donald L. Horowitz, Ethnic Groups in Conflict (Berks
University of California Press, 1985); Robert A. Goldwin, Art Kaufman, and William A. Schi
eds., Forging Unity Out of Diwersity: The Approaches of Eight Nations (Washington, DC: Amet
Enterprise Institute, 1989); Milton J. Esman, Ethnic Conflict in the Western World (Ithaca,
Cornell University Press, 1977); Michael Ignatieff, The Warriors Honor: Ethnic War and I
Conscience (New York: Henry Holt, 1998); Dennis L. Thompson and Dov Ronen, eds.,
Politics, and Development (Boulder: Lynne Rienner, 1986); Barry R. Chiswick, ed., Immi
Language, and Ethnicity: Canada and the United States (Washington, DC: American Entef
Institute Press, 1992); and Laura Silber and Allan Little, Yugoslavia: Death of a Nation, rev. ed.|
York: Penguin, 1997).

16. Nationalism and Its Alternatives (New York: Alfred A. Knopf, 1969). |

17. See Rogers M. Smith, Civic Ideals: Conflicting Visions of Citizenship in U.S. History!
Haven, CT: Yale University Press, 1998). !
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The Constitution is based on the indissoluble unity of the Spanish

tion, the common and indivisible homeland of all Spaniards, and recqg
nizes and guarantees the right to autonomy of the nationalities gnq
regions which make it up and the solidarity among them.

Where ethnic groups are mingled together and not apt to respect each
her’s rights, population exchanges might be possible. Attendant hard-
ships might make this policy unattractive, though far less so than the
Christian-Muslim slaughter in Yugoslavia. And if exchanges were nego-
sated so that no one became stateless, some harm could be averted. Other
olutions include persuading smaller groups to accept a large degree of
lture assimilation. However, because persuasion often involves coer-
cion, it may pose serious normative problems. Forced culture homogeni-
sation, such as English attempts to eradicate Catholicism from Ireland or
more recent Bulgarian efforts to Slavicize ethnic Turks and make them
enounce Islam,? violate constitutional democracy principles.

More tangled normative problems are posed by less intrusive assimi-
Jation methods, such as the “melting pot”: immigrant groups are pushed
to adopt dominant values, customs, and language—to become ingre-
dients in a cultural stew. Leaving aside the question of the extent to
which this model fits U.S. experience,?® the degree to which this strategy
would result in minority coercion is problematic, for informal govern-
ment pressures are often powerful. In the nineteenth century, for exam-
ple, it was perceived by American Catholic bishops that “neutral” public
schools were educating students not merely to become good citizens but
good Protestant citizens.” To protect against this religion indoctrina-
tion, parochial schools were established by the bishops. A century later,
similar charges of imperialism were voiced by blacks, women, and gays.
In response, many universities adopted Afro-American, Women’s, and
Queer studies programs to explain and advance values different from
those of the dominant culture.

The adjective fangled was carefully chosen for the problems culture
poses for constitutional democracy. Three vectors intersect: First, eth-

A more radical solution is offered by secession.?* Splitting a coyy
into several independent nations, each with its own ethnic identi
likely to be effective where antagonistic ethnic groups live in Sep
areas, as in the old Czech and Slovak Republic. Ethnic divisions may:
follow geographic lines, and even when they do, a majority may be 9
ing to pay heavily in blood for national unity, as was learned by Basqy
Tbo, Kurds, and Sikhs and perhaps will be learned by Quebegois. In:
United States, unity was eventually bought at a gory cost; the price g
degree of unity for the other countries remain to be seen.

The least evil outcome might be for minorities to be pacified w
guarantees of rights protection. However, if that guarantee could
trusted and kept, secession would not be needed. We see a tragic A N
can example, though it concerned regional rather than ethnic groups.
the eve of the Civil War, Congress, by the required two-thirds vote
both houses, proposed an amendment to the constitutional text
would have formally and forever transferred all power over slavery witk
the states to the states themselves.2* Although the Supreme Court}
ruled that a presidential signature on a proposed constitutional amen
ment was unnecessary,2® James Buchanan signed the resolution. Later
his inaugural address Abraham Lincoln said he supported the amen
ment’s purpose that “the federal government, shall never interfere w
the domestic institutions of the states, including that of persons hele
service,”? a policy he believed was already constitutional law. Nev
theless, the amendment, which ironically would have become the T
teenth, failed to convince Southern leaders that their interests were §
safe within the Union.

27. Article 11 (4) of the Bulgarian constitutional text that came into force after the revolution
u political parties founded on ethnic or religious lines, and Article 44 (2) prohibits organizations
it call into question the nation’s territorial integrity or foment ethnic or religious hatred. In April
92 six judges of the Constitutional Court held that these provisions outlawed the Movement for
ights and Freedom, a party with 99 percent Turkish membership—and incidentally had the third
st number of deputies in Parliament. The constitutional text, however, requires that seven of
X twel.ve judges must agree on such a decision. Five of the twelve disagreed with the majority; the
. judge was ill and did not participate. For details, see “Turkish Party in Bulgaria Allowed to
ontinue,” 1 East. Eur'n Con’l Rev. 11 (Summer 1992).

28. See the challenge by Nathan Glazer and Daniel Patrick Moynihan, Beyond the Melting Pot:

h Neg;agx,lPuerta Ricans, Jews, Italians, and Irish of New York City (Cambridge: MIT Press, 1963)
sed below. ’

23. For most Americans, the word secession causes an involuntary reflex of revulsion, linked:
is in their history not only to harsh civil war but also to desperate efforts to maintain slavery.
the breakup of the Soviet Union demonstrated, secession may be a move toward peace and freeds
For a dispassionate study of the problem of constitutional failure and the breakdown of the co
tional order, see esp. Mark E. Brandon, Free in the World: American Slavery and Constituti
Failure (Princeton, NJ: Princeton University Press, 1998).

24. Section 1 of the proposed amendment read:

No amendment shall be made to the Constitution which will authorize or give to Congres
power to abolish or interfere, within any State, with the domestic institutions thereof, incluc

29. For a fascinating study showing that the bishops’ perception 1
was essentiall
that of persons held to labor or service by the laws of the said State. masien ol Mol T

ough incomplete, see Richard D. Mosier, Making the American Mind: Social and Moral Ideas in
uffey Rmders (New York: Columbia University Press, 1947); and John T. McGreevy Catholicism
\ ddmerican Freedom: A History (New York: W. W. Norton, 2003), esp. introduction and ch. 1. See
ore generally, Jay P. Dolan, The American Catholic Experience: A History from Colonial Times to tb;
esent (New York: Doubleday, 1985), ch. 1o.

25. Hollingsworth v. Virginia, 3 Dall. 378 (1798). f
26. The Collected Works of Abraham Lincoln, ed. Roy P. Basler (New Brunswick, NJ: Rutg
University Press, 1953), 4:262. The best discussion of the Corwin amendment and, in the Ameri
context, the general problems of cohesion versus secession is Brandon, Free in the World.



wrote about the importance of transitional political agreements between authoritarian leaders
dissident groups. His reasoning applies equally well to disputes among ethnic groups.

A. Knopf, 1951).
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ommitment or peaceful separation acceptance among the population. It
« not contended that constitutional democracy success chances would
¢ be enhanced by the presence of many other candidates.

nic groups are apt to view their own heritage as the best and they
to proselytize, perhaps without being aware of it. Second, a domj
group is likely to exert strong, if informal, conformity press
other citizens. This interference may be subconscious through ingjg
on specific customs and linguistic forms as “correct” or more djp
through job control and university admission. Third—and here’s the
denying dominant group members the right to proselytize or infly
public policy is no less a violation of constitutional democracy thang
ing those rights to smaller ethnic groups.

Where ethnic loathing is present, solutions are likely to be found,
all, only in government-brokered armistices, and political instity
design would be of great significance in securing peace. Consociati
ism could help. The objective would be political pluralism organ
along the lines of what Nathan Glazer and Daniel Patrick Moynih;
a “smorgasbord,”° which, rather than trying to blend citizens in
single culture stew, recognizes a variety of culture options, all sharj
commitment to constitutional democracy.

Further, mutual consent to secede, federalize, regionalize, assimil
or coexist might come affer rather than before establishment of cons i
tional democracy. Securing such a settlement—and then creating cor
tions it would benefit most factions to continue—would be the prin
statecraft task.3! In that process, simultaneously missionary and paste
allowing citizen participation would promote interest clarification
" each other and, hopefully, peaceful negotiations.

It is directly argued by many pluralism theorists that chances
stability greatly increase when economic and ethnic lines crosscut ra
than parallel.32 If ethnic group members are scattered across all econo
classes, economic policies are less likely to impact different ethnic gro
unequally. Moreover, mutual trust might be helped by goal clarificat
and interest bargaining, as well as by promise making and keeping. If
education of current and future generations in constitutional democt
principles would be easier. If, however, hostility remained high and tr
low, secession might be the only peaceful alternative.

A summary: It is argued that successful constitutional democs
establishment is dependent on only three of the five candidates ex
ined: military neutrality; an energetic, determined, and skilled p
constitutional democracy leadership cadre; and a peaceful plural

Demos Pyknites gains recognition. “I ask the Chair’s indulgence, but
sor Sprachfehler’s first ‘condition” or ‘precondition’ identifies the
+ ¢ hundred-pound gorilla that has been sitting among us: the intentions
he Chair and the Chair’s military colleagues.”

4 thought,” the chair interrupts, “that we had been clear about our
ntion to step aside as soon as this body and the people can constitute and
_rationalize 2 new political system.”

“\We have heard that, yes. But—no disrespect intended—we can’t help
adering what, if any, strings are attached. Will you, for instance, insist on
nesty or issue such a proclamation yourselves? Will you demand guar-
ees of the military’s autonomy from regular political processes, say, in
ntrol over your budget and promotion of officers?”

4] can speak for myself and I hope for my brother officers as well. Em-
atically no to all of your questions. I understand your concern, but remem-
- that the atrocities that sickened us all were committed by the so-called
pecial Guards and the secret police—euphemisms for thugs with licenses
om the government. All of us who rebelled against the junta are colonels.
one of us was ever in a policy-making position within the government, and
us none of us needs amnesty. As I've said, the decision to disobey the junta
as difficult for all of us, because we were and still are professional soldiers.
at that decision was basically a moral one; we could no longer stomach a
gime that had become so perverted and corrupt. The past few weeks are as
ose as any of us have ever come to exercising political power; and as reason-
intelligent and devoutly patriotic men, we want our country to be gov-
med under a fair and efficient political system, not to govern. I cannot
romise that if this new government becomes oppressive and corrupt like the

ld regime, we shall only sit in our barracks and drink; but I can promise that

e are not seeking special benefits for ourselves or our profession.

- “Let me speak more generally about the officer corps as a whole. We

onels will soon die or retire, and others will take our places. Therefore,

lis caucus must think hard about how to address the military as a whole. It

sessential that you or the new government establish relationships between
e regime and the military like those existing in Britain and the United

ates. You must devise institutions that make military officers believe that
onstitutional democracy or whatever other regime you bring into being

espects them and is worthy of their respect.”

“I hope you understand,” Pyknites says, “that it was necessary to get this

latter out in the open. I thank you, as I believe we all do, for your response.”

At that point, the caucus gives a standing ovation.

30. Beyond the Melting Pot.
3. Giuseppe Di Palma, 7o Craft Democracies (Berkeley: University of California Press, 19

32. David B. Truman offered the classic argument: e Governmental Process (New York: All
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The chair taps his gavel. “Thank you. Now, Ion Zingaro has a questjc
“Tt is for Professor Sprachfehler. Are you familiar with our eth
diversity?” '
“In general, yes.”
“Then you know we are a conglomeration of Protestants, Jews, Cag
lics, Muslims, each uneasy in the company of the others as well as of
approximately one-sixth of us who say they are agnostic or atheist. In a¢
tion, we have a black community, about sixty thousand Gypsies, a 4
twice as many people of Chinese origin, and a large number of Ca e
immigrants from Asia and Latin America. There is long-standing frief
between Catholics and Protestants as well as among Protestant sects. Cag
lics whose families have been here for generations don’t trust their im;
grant coreligionists. Many Jews are Sephardic refugees from Iran, Iraq;;
North Africa. Their culture does not sit well with Jews who come fx
families that have been here for a couple of centuries. And hostility e
between all Jews and Muslims. And, of course, everybody hates Gypsies
“What's your question?”
“That’s background for my question. You speak of democratic proces
as generating trust among hostile groups, but 'm certain that most of
people, Christians, Jews, or Muslims, would vote out of office any ps
whose leaders sat down and negotiated with Gypsies. And I suspect ¢
Christians and Jews would be very leery of parties that contained la
numbers of Muslims, as Muslims would be of parties that advanced
interest of Jews.”
“Perhaps you're right,” Sprachfehler says. “Majority hostility can ere
smaller group unity; if mixed with ethnic hatred, civil war may be produg
If that’s the case, either country division or 2 regional autonomy form she
be seriously considered. One of your first leadership tasks is public pol
creation that discourages violence. Your people need not love one anot
only be willing to live together in peace. You must convince group leader
their long-term interest in living together in harmony, then help them ¢
vince their own people. Separation is the only peaceful alternative.”
“Radically decentralized federalism and secession,” Jessica Jacobs
breaks in, “create problems for minorities within minorities, as ['ve m
tioned. Muslims are not apt to treat Christians, Jews, or Gypsies any b
than those groups have treated Muslims.® And if Muslims install She
rules, I, for one, won't tolerate ‘local autonomy.””
“I agree. If local autonomy is adopted, it must have a universal
floor under it.” :

Anita Baca intervenes: “Professor, I must share my horror at forcibly
- populations. It, like, totally shocks me. I've read about what the
lgarians did to Turks after World War I and again in the 1980s and what
i CchhS_ did to :che Sudeten Germans after World War I1.34 And the
b5 ethnic cleansing in Bosnia and Kosovo sickened all civilized people.
 did the Kosovars’ revenge. Human beings aren't trees that can be trans-
ted, right?”

“Right; but, please, forced population transfer was called a ‘lesser evil'—
cer than leaving people to be murdered in a Bosnia- or Kosovo- or
wanda-style civil war. My message is simple: if national unity is to be kept

Linimum of mutual trust must be felt. If that trust isn't felt at the begin—’
ing, it must be created, the nation dismembered, dissidents jailed, or a civil
ar fought.”

Pastor Gliickman speaks up: “To hold a country together, martial law
ay sometimes be necessary, and that raises additional difficulties. You cite
ritish policy in Ireland, which brought terror and civil war. India’s experi-

e doesn’t encourage me. Martial law undercuts respect for constitutional
emocracy and also encourages military officers both to ignore equality
fore the law and to think they can govern more wisely than civilians.”
“Agreed,” Sprachfehler responds. “Martial law is at best a short;term
alliative. Other less radical means exist. In the American South after the
chool Segregation Cases, martial law was not invoked by Dwight Eisen-
ower and John F. Kennedy, but troops were sent into Alabama, Arkansas
d Mississippi to protect blacks’ rights. Eventually, racial equality was ac—,
pted by most white Southerners, though it is still bitterly resented by some
fthem. Constitutional democracy was helped by military force. It’s prudent
b 'worried. There is no short-run cure for ethnic hostility. Life hasn’t been
sy in any multiethnic society; it will be especially difficult for you, because
most none of your people have lived together as citizens with me,rnbers of
ther groups. But the situation is not hopeless.”

'Véclav Pilsudski, the minister of justice, speaks: “I'd like to shift the

opic. What's your assessment of our chances of our having a critical mass of
“servar:ts, including judges, to make constitutional democracy work?”

: Well,” Professor Sprachfehler says, “you face an Eastern Europe situa-

on more than an Africa situation. You have a trained administrative cadre

educated judges, though it is not clear how many of them have a consti-

tional de.rnocracy commitment. However, most administrators and judges

Ve experiential learning capabilities as well as future anticipation abilities
| fli-interest may tell them their careers are dependent on becoming gooci
33. For an account of the mutual hatreds existing on the cusp of World War 11 w{, R e stemcn . Silenever, though the special knOWICdge ft‘qUier

various peoples of Yugoslavia, including those generated by Muslims’ rule over Christians and
in Bosnia, see Rebecca West, Black Lamb and Grey Falcon: A Journey through Yugoslavia (Ne

34. See Alfred-Maurice d v . . .
Pengrin, 1946}, PP 20535 aurice de Zayas, A Terrible Revenge: The Ethnic Cleansing of the East European

tmans, 1944~1950 (New York: St. Martin’s, 1986).
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China under Mao, or Kenya under Daniel Arap Moi. All endured de-
ades of poverty. A constitutional democracy could remain consistent
with its own ethic, fail to create more prosperity, and still be viable when
economic causes were not among the basic forces behind the change or
+he level of income was such that people were willing to endure some
financial privation for the sake of political goods.

Since World War II, it is clear that the chances of some form of
democratic regime’s surviving are heavily reinforced by that govern-
‘ment’s producing a real measure of prosperity. Although others have
reached similar conclusions,*® Adam Przeworski and Fernando Limongi
have given the most succinct statement of the complex relations here:
“The emergence of democracy is not a by-product of economic develop-
ment. Democracy is or is not established by political actors pursuing
their goals, and it can be initiated at any level of development. Only once
it is established do economic restraints play a role: the chances for the
survival of democracy are greater when the country is richer.”¥” They go
on to say that current wealth is far less important than whether income
is rising or falling. Thus democracy has a better chance of surviving
in poorer countries where economic conditions are improving than in
richer countries where income is falling.

Yesterday, you debated whether economic conditions were at the root
of the junta’s overthrow. If the majority is correct, you can have a wide
degree of constitutional freedom and democratic control over public
policy. But that correctness would not mean that improving the eco-
nomic status of your citizens will not affect the lifespan of your new
polity.

My message, I said, is not simple, but it should be clear: although
economic change is not a precondition for the birth of a constitutional
democracy, it is very likely to be a poszquisite for its long-term sur-
vival. Some authoritarian regimes have been quite adept at promoting
economic development—Lee’s Singapore and Pinochet’s Chile come
quickly to mind—but most others have not. And, most decidedly, the
‘argument that economic development yields political freedom is false.
Still, if T disagree with Minister Strega on the necessity of economic
reform’s preceding political reform, I agree with her that you will need

for governing was vastly underestimated by Lenin in State and Revolugiy,
is possible to carry on many government operations with noncareer offig;
Eamon DeValera was a high school teacher, Viclav Havel a playwrighg,
Ronald Reagan an actor in B-movies before becoming effective governy
leaders. The U.K. and U.S. practice of choosing amateurs as judges, legi
tors, and administrator chiefs may not be ideal for a modern political syst
but government efficiency and citizen freedom are often in tension. Ing
your road will be rocky, but your chances seem good to me.”

As Professor Sprachfehler finishes, Professor John Milton Maynard,
economist from the Harvard Business School, enters the room. He is w
ing tennis clothes and carrying a Durbin racket. Without waiting for
introduction, he places his racket on the podium and begins. :

Economic Preconditions

I had the pleasure of sitting in on your debates the last few days. T
made my assignment easier. You've covered much of the ground T
planned to go over, so my message can be short, though not simple.

A change in political systems does not depend on the efficiencyo
existing economy; indeed, the relationship may be inverse. It is the e
nomically dissatisfied who are apt to demand political change; the py
perous seldom do. Thus, one cannot say that a certain level of inco
precondition, in a strict sense of that term, at the beginning of anykin
political regime. But one can say that a marked—TI like that wor
seems definite but in fact is vague—improvement in general econoi
conditions is critical to a regime’s survival. I also like the word crifi
Many patients in critical condition die, while many others live. Thus
word coveys a sobering message while leaving open a handy exit if th
improve.

“Cute, but what's the point?” Strega asks.

Thank you. My point is that some new regimes have survived ¢
the long haul despite failing to make dramatic economic improveme
Yesterday, someone cited two constitutional democracies, India®
Ireland. Ireland has made sizable economic strides only in the pastfif
years, and India, though it still suffers from widespread poverty;
made great progress only in the past decade. If you want to includeo
kinds of regimes, you might look at Spain during most of Franco’s ¢

36. See, for example, the essays by William Glade, “On Markets and Democracy”; Cal Clark,
odernization, Democracy, and the Developmental State in East Asia: A Virtuous Cycle or
raveling Strands?” Steve Chan, “Democratic Inauguration and Transition in East Asia”; Jo-
hS. Berliner, “The Longest’ Transition”; Jeffrey Herbst, “Understanding Ambiguity during
o ratization in Africa”; and Peter M. Lewis, “A Virtuous Circle? Democratization and Eco-
ni Re.form in Africa”—all in James F. Hollifield and Calvin Jillson, eds., Pathways to Democracy:
Political Economy of Democratic Transitions (New York: Routledge, 2000).

37. Adam Przeworski and Fernando Limongi, “Modernization: Theories and Facts,” 49 World
1155177 (1997).

35. For studies of India’s political economy, see esp. Lloyd I. Rudolph and Susanne Hc
Rudolph, In Pursuit of Lakshmi: The Political Economy of the Indian State (Chicago: Univers
Chicago Press, 1987), and Pranab Bardhan, The Political Economy of Development of India |
York: Oxford University Press, 1999).
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much—and intelligent—governmental regulation of the economy
to advance and protect your economy.

I stress the last point. Foreign investors will be swarming around
like buzzards, ready to pick your bones. Bankers, yours and forei
be anxious to make speculative loans, hoping the World Bank op
International Monetary Fund will bail them out if projects fail. Map
my colleagues have preached the virtues of classical economic theory:
its public-policy child, laissez-faire. They disregard the generatiop
suffering that combination has caused. Entrepreneurs are out to g
money; it’s what they do. If in the process they wreck lives, they sog
their consciences by claiming they have also created wealth for yet
people. Foreign entrepreneurs have no reason to care what carnage
leave behind in somebody else’s country. If you let robber barons
freely about your house, they will pillage.

T've said enough. When I advised governments in Russia and Eag;
Europe, 1 always stressed the necessity of privatization—a painful ’
cess, but like taking adhesive tape off a hairy part of the body, it is |
painfully done when done swiftly. Because your economy was a; d
mains mostly private, you do not face such problems. Let’s moy
discussion.

sously with or soon after establishment of democracy. Constitutionalism
. additional barriers by morphing property rights into constitutional
hts, thus preventing, as in India, some important phases of reform.”
‘«pardon me,” Jacobsohn interrupts, “but didn't Elster qualify his claims?
< he as dogmatic as you make him out to be?”

“«Of course. That’s why I can cite him and still argue as I do. Authoritar-
egimes may seemm to have an easier time generating economic develop-
ot than hybrid democracies, but their record is poor, and they carry a risk
high—and permanent—damage to this caucus’s goals.”

The chair turns to Maynard. “Professor, we thank you for your time and
~ments. We shall certainly give them due weight . . . Let us take a fifteen-
ute recess, fifteen minutes not sixteen, and take up the issue of political

he next speaker, Professor Francesca Vaccarino of the University of Rome
fourteen minutes late, meticulously dressed in a dove gray silk suit.’
e ignores Colonel Martin’s displeased glare, puts on a pair of black horn-
nmed glasses, picks up a sheaf of handwritten notes, and begins.

Political Culture

] constructed my paper without the opportunity to read the words of my
colleagues, so there is—how does one say?—overlap. I shall attempt not
to repeat them. I must also apologize that my English is awkward. Alas,
my message is also complex. Political culture is very important to any
regime. In facts, there must be what Harry H. Eckstein referred to as
“congruence” between a political culture and any viable political sys-
tem.> Dungue, we can say that a political culture congruent with consti-
tutional democracy is a condition for the survival of such a regime.

But the problem is not simple. I stress you two causes. First, no par-
ticular political culture is uniquely necessary. Every constitutional de-
mocracy that has endured across several decades is multicultural. Even
the United Kingdom has historically included Scots, Welsh, and Irish
ongside Anglo-Saxons; more recently, of course, Pakistani, Indians
Arabs, and West Indian blacks form sizable minorities. Nevertheless’
some political cultures are incompatible with constitutional democracy.,
There may be, as in Israel among Jewish groups, “resentment, and even
loathing and lasting hatreds,” but those people must be willing to live

“Professor,” Minister Strega asks, “if, in fact, economic anger
brought about the junta’s downfall, how would your conclusion change

«Then I would think that some economic reform, though still n
condition for the beginning of constitutional democracy, would be 1
urgently needed. Because most economic reforms cause a great deal of sl
term suffering, constitutional democracy, like representative democracy
huge difficulty carrying out radical reform. Policies whose pain is sharp
bring harsh punishment at the polls. According to Jon Elster’s theory
democracy, (1) basic economic reform—he was concerned mainly with p
tization but his reasoning applies more generally—presupposes reforr
prices, for labor as well as goods; (2) reform of prices must reflect the m
again for labor as well as goods; (3) democratically responsive governt
cannot survive price reforms that either keep the worst-off poor or theb
off rich; but (4) a basic economic reform to a true market economy
produce enormous disparities in wealth and cause high unemploymel
inflation or both.38 Hence this sort of economic reform cannot occur st

..Harry H..Eckstein, “A Theory of Stable Democracy,” in his Regarding Politics (Berkeley:
g of Ca..hfornia Press, 1992); “Russia and the Conditions of Democracy,” in Harry H
; u}x), Fre;lcrfc]. Fle‘ron]r., Erik P. Hoffmann, and William M. Reisinger, Can Democracy Take
E ost-Soviet Russia? (Lanham, MD: Rowman and Littlefield, 1998); and Harry H. Eckstein
1 Ro‘bcrt. Gurr, Patterns of Authority (New York: Wiley, 1975).

40. Avishai Margalit, “Israel: Why Barak Won,” N.Y. Rev. of Bks., Aug. 12, 1999, p. 47; and

38. Jon Elster, “The Necessity and Impossibility of Simultaneous Economic and P
Reform,” in Douglas Greenberg, Stanley N. Katz, Melanie Beth Oliviero, and Steven C. Wh
eds., Constitutionalism and Democracy: Transformations in the Contemporary World (New York
ford University Press, 1993); see also J. C. Sharman and Roger E. Kanet, “International Influes
Democratization in Postcommunist Europe,” in James F. Hollifield and Calvin Jillson, eds,
ways to Demaocracy: The Political Economy of Democratic Transitions (New York: Routledge, 20
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lic, mostly Christian Democrats, more plausibly told the same, a5
and their American sponsors frightened the Vatican with the spect
communism. »

Your country possesses these three religions and Protestants,
lims, Jews, and Gypsies as well. Dunque, you must—how does one sg
keep many balls in the air. You must have concern about what is aeq
able to each of these groups, while always fastidious not to offen
majority, if, in fact, a majority exists on religiously tinctured issues, ¢
stitutional democracy, emphasizing human dignity, does not of ;
conflict with the basic theology of any of those religions. Ecco, the
cipal problem I vision is constitutional democracy’s stress on rights
freedom as the goal of the state. According to me, that will not alk
cide well with strict adherents to any of these religions. They are a
view freedom as a means, usually desirable but one that can lead tc
Fortunately, such problems are likely to complicate governing a consf
tional democracy rather than veto its establishment.

Now I speak about authority. But we cannot yet depart religion.
about deities influence our wisza of authority in general. For a politica
tem to be stable, it must enjoy a great deal of “harmonic convergen
between official concepts of authority and citizens’ experiences in ¢
families, schools, posts of labor, and churches. If those institutions
dictatorial, it will be difficult for the values of constitutional democ
to thrive in the public square, as Weimar Germany illustrates. A de
cratic constitutional order sat on top of an authoritarian social order
Thomas Mann allegedly said, Weimar was a republic without republi

Ecco, most people in Western societies find themselves in the
where the sources, nature, and scope of political authority are
complex. Americans and Europeans tend to think of popular electig
the sole source of legitimate authority, but that vista is limited. We
recall ourselves Mis Baca’s word about the historic use of the lotteria.
also, for some groups, benediction by religious personages donates e
macy. For centuries, the central argument of political theory in E
centered on the “two swords,” with the Church insisting on its discre
to bestow the secular sword. And clergy dominated coronation
monies of monarchs for even more centuries. In Islam, Allah is
ultimate sovereign, not the people. During much of Muslim history
khalif was His representative and supposedly ruled with the approb
of the ulama,*” the wise holy men. In fact, the khalif often ruled sol¢
still claimed delegation from Allah.

For other peoples, tradition may be critical. An American Central
neelligence Agency official who fought in the Vietnamese highlands
bived at 2 Montagnard village soon after the Vietcong had made a
isitation. They had raped many women and stolen food, then had taken
| capo into the piazza and, at a blow, expelled his brains into the dirt to
nCOUTage the people to provide the VC with food and information.
Thus the CIA official had no difficulty to persuade the villagers to ac-
ot American weapons to defend themselves against another visitation.
en he made a grand mistake: he told they needed a new capo and
should make an election. Angry villagers explained that the American
had insulted the village’s customs. Their capo was always the oldest male
fom a certain family. The American lost the villagers’ support.
History may become tradition and together produce conditions that
ke constitutional democracy more or less possible. I cite you the Mez-
gogiorno, the south of Italia. For centuries, the people there knew only
pppressive rule by foreigners; government became, and to much extent
emains, the enemy. Other relationships there paralleled those with gov-
ernment. People of similar economic status did not cooperate for mutual
advantage; rather, a padrone—you say godfatherP—donated favors and
exacted obedience in return. Relationships between rulers and ruled in
political and private life were hierarchical, often enforced by violence
outside the control of the state. For the mezzogiorni, constitutional de-
mocracy, with its cooperation, bargaining, shared trust, and mutual rec-
gnition of inalienable rights, does not resonate with real life. Histori-
cally, they had not known the myriad private institutions that in much of
the Western world had mediated between state and citizen—or in this
case state and denizen. There was only the Church, whose interests,
above the level of the parish priest, were seldom those of the people; and
then there were the Camora or the Mafia, whose interests were only in
power through terror and extortion.
I pray you, let me make an intervention to my own presentation. I
less disturbed about the usual indicia of political culture than I am
E b01.1t the facts that you lack mediating institutions. What labor unions
the junta allowed you were farces. Your churches could not have auxil-
as‘sociations like they have in free countries; manufacturers have no
organizations . . . [ could go on but you understand. You may certainly
ate a constitutional democracy, but I doubt if you can long continue
it, without secondary associations.*® They aggregate and present inter-

: 48. Vaccarino is borrowing from R ; < Cion sy
45. The phrase is Maureen Dowd's: “ iberties: Truth or Dare,” N.Y. Times, Aug. 12,19 98 Vodern Italy (Princeton, I\gU Przncce)foeritI?Ag::;;:ymlsﬁikfoggetzgagSHZ;ZIEZ‘UZZ;Z?{]I;”
46. See esp. Eckstein, “Theory of Stable Democracy.” v apse and Revival of American Community (New York: Simc’m and )Schuster 2000) éven th.ou }f
47. The professoressa had probably read Muhammad Qasim Zaman, The Ulama in Cont Italian, she has not read Filippo Sabetti, The Search for Good Gofyernmg)nt' Um.{erxtandin tg/]e

rary Islam (Princeton, NJ: Princeton University Press, 2002). ox of Italian Democracy (Montreal: McGill: Queen’s University Press, 200'0), who takes isue
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ests to government and give people a sense of belonging, of coope
with and trust in one another; they also provide training for dem, s
leadership.
Limits on power are also important. The West reveres limiteg
ernment, but it was not always so, nor is it now universally so. Of
religious norms enter as limits and demands on political authoris
and two. Sometimes natural law, revelation, or ecclesiastical dg
restrain civil authority; sometimes they require governmental -
for example, to punish sinners. More positively, religion may re
divinely ordained social policies. According to me, it is no acciden
many Orthodox Jews in Israel are angry at their Supreme Coy
ruling that the country has the—you say “rudiments”?—of a seculay
stitutional text.%? For the ultra-Orthodox, the Halakhah is #be coy
tional text. And for many Muslims the Qur’an offers the only true ¥
tutional document.
Dungue, it is probable that your people, inexperienced with ¢
constitutionalism or democracy and devoted to their religious preg
will have difficulties with the regime you propose. Still, I vision
as an obstacle, not an insurmountable absolute barrier. This compl
underlines—that word is proper?—the necessity of skilled leadershi
My paper also speaks about attitudes regarding humanity. You
already discussed the essence of my message: to the extent people |
vista of humanity as one family, all entitled to equal respect, they wil
make perfect citizens of a constitutional democracy. According te
however, constitutional democracy does not require perfect citizet
can survive if its people have a certain amount—one cannot say &
how much—of mutual respect and trust. If groups cannot live togetk
peace, constitutional democracy is doomed. T am also in accord
Professor Sprachfehler that the political system you stabilize ca
much to augment, even create, peace among your citizens. Like
fessor Maynard, 1 accept your judgment that your people can, a

itiation, live together without violence. Officials will possess an oppor-
1 ity to persuade them that long-lived fiducia is in their interests.

Ecco, 1 am also in accord with Professor Maynard that the economic

stem does not determine the political system. The fact that your econ-
4 yis performing poorly can function to your advantage, 1f you can add
-n small amounts of prosperity to your people. For the long run, the
egime’s chances of survival increase as prosperity increases.
" In sum, my paper tells that although some forms of culture might
_ake constitutional democracy impossible, your culture does not present
<uch impediments. Let me risk offending by reiterating that you still
ust be carefully attentive to your people’s differing cultures. That over-
sed word multicultural translates for you as “much difficult labor.”

“Professoressa,” Ajami comments, “although I have serious reservations
at some aspects of constitutional democracy, I care about a civic culture.
e than a century ago, Herbert Spencer and William Graham Sumner
J that stateways can’t change folkways. Were they not correct? The real
s of society is its culture; it shapes both politics and economics: ‘culture
kes all the difference.”® Politics reflects, it does not create, a social order. It
ns me, but no Islamic country is a democracy of any species. Nor have all
ples of other beliefs made democracy work. The littered trails of failed
in Latin America and Africa so attest. In the first, mixtures of author-
ian forms of Roman Catholicism and Spanish heritage stress obedience
d honor while denigrating liberty and compromise, thus dooming consti-
jonal democracy. And nothing in the lives of most Sub-Saharan Africans
es constitutional democracy intelligible, much less desirable.”

an intervention to an intervention is permitted,” Vaccarino inter-
ts, “politics is sometimes the dependent variable, sometimes the inde-
dent variable; sometime it acts, sometimes it is acted upon, sometimes it
cts. Regard the mode in which constitutional democracy influenced the
ttolic Church during Vatican I1.”

‘T do not understand,” Colonel Martin interrupts.

“Perhaps I can explain,” Atilla Gregorian offers. “Until after World

ar 11, papal attitudes toward democratic and constitutionalist theories

e negative, despite the affinity between positive constitutionalism and
it.cachings of encyclicals such as Rerum Novarum and Quadragesimo Anno.

uring that period, Rome went so far as to command that the Jesuits silence

1 Courtney Murray because he was preaching the constitutionalist doc-

ne of separation of church and state. Moreover, despite Thomistic empha-

on ‘subsidiarity,” that is, allowing insofar as possible decisions to be made

with Putnam’s analysis regarding Italy. Ariel C. Armony, The Dubious Link: Civic Engagemen
Democratization (Stanford, CA: Stanford University Press, 2004), disagrees more fundam
with Putnam. He points out that citizens’ participation in many “civic” organizations, sucht
White Citizens Council in the United States and pro-Nazi and procommunist groups in W
Germany, can undermine both constitutionalism and democracy.

49. Bergman v. Mlinister of Finance, 23 (I) PD. 693, trans. in 4 Israel L. Rev. 559 (1969); €
Mizrahi Bank v. Migdal Cooperative Village, [1995] 49 (iv) PD. 221, trans. and excerptedin3
L. Rev. 764 (1997). For analyses, see esp. Martin Edelman, “The New Israeli Constitu'
Middle Eastern Studies 1 (2000); Aharon Barak, “The Constitutionalization of the Israeli
System as a Result of the Basic Laws and Its Effect on Procedural and Substantive Criminal L
Israel L. Rew. 3 (1997); Gad Barzilai et al., “Supreme Courts and Public Opinion: General Para
and the Israeli Case,” Law and Courts, Winter 1994, p. 3; and Menachem Hofnung, Der
Law, and National Security in Israel (Dartmouth, UK: Aldershot,1996). '

50. David S. Landes, Te Wealth and Poverty of Nations: Why Some Are So Rich and Some So Poor
ew York: W. W. Norton, 1998), p. 516.
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at the lowest level so as to accommodate local differences, the Vatjcgy
(and is) still trying to run the Church as a monarchy operating thrg ]
centralized bureaucracy. Some change came at the Second Vatican Qe
There, pastoral bishops who had been living in constitutional demogg
and wanted a voice in running the Church phrased their arguments j
guage parallel to those of theorists of their secular regimes. At home,
who knew bishops were often as deaf to them as the Vatican was to big
used similar arguments for participating in governing their dioceses,
laity, who found their pastors deaf to their concerns, wanted parish col
so they, too, could share governance. Professional theologians arg by
world also deployed the language of constitutionalism in their que
due process when brought up before Rome or local bishops on charg
doctrinal error. Much of the turmoil within the Church during the 1
pitted arguments for constitutional democracy against those for abs
monarchy.

“Although changes were not as full or as lasting as the majority of]
ops, priests, and laity wanted, changes were real. Since 1966, every few:
synods of bishops from around the world meet in Rome to advise the
most pastoral bishops call diocesan synods in order to consult with:
priests; and most parishes have councils of laity to advise pastors. More
ecclesiastical courts as well as the Holy Office itself have refined proceg
to bring their practices somewhat more in line with constitutional der
racy’s norms of due process. And constitutional democracy triumphed:
in 1979 Pope John Paul IT in New York City publicly preached the doc
of John Courtney Murray.

“Spillovers from democracy and constitutionalism were not
causes of these changes, but those forces have significantly increased inf
‘nstitutional tensions in at least two important respects: (r) by buttressin
reformers’ cause with successful secular arguments and (2) by providi
widely understood and respected vocabulary to express normative con
To combat most reforms, opponents were forced to rely on ideas
tices that human experience had discredited. In moving toward cons
tional democracy, my church has been late rather than unique. Nath:
Hatch attributes much of the democratization of American Protestan
the political ideals of the Declaration of Independence.”!

“Many social theorists,” Vaccarino says, “say groups like the chure
primary organizations and government is secondary. Allora, the stor
Padre has told shows that a supposedly secondary association, the sta
changed a primary association.”

s1. The Democratization of American Christianity (New Haven, CT: Yale University Press,
pp. 9~ I am indebted to Stephen Macedo, Diversity and Distrust: Civic Education in @
cultural Democracy (Cambridge, MA: Harvard University Press, 2000), p. 55, for pointing 0

similarity.

{

“Of new, I say Sumner was wrong, though not completely so. According

i
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Aiami persists: “Your examples are Japan and Germany and to a lesser
.t the Catholic Church. But we are not the Allies after World War IT;
or are we a collection of bishops. Nor are we thugs who would ram the
s olitical system down the throats of an unwilling—and unprepared—
e, It took centuries for constitutional democracy to germinate in Brit-
* d the United States, and it hasn't fully blossomed there yet. And recent
.« are undoing the reforms of Vatican II because the Church was not
ared for many of those changes. For our part, we must begin slowly . . . a
e democracy . . . alittle constitutionalism . . . a little authoritarianism . . .
a little more of the first two and less of the third. For decades we will
e to lead, sometimes push, our people, to help build a culture that will
ble them to accept constitutional democracy. We must force our people
be free, but force them very slowly and very gently.”
“Va bene, you make a large thesis. We are in accord about the prudence of
dual change. Even sainted geniuses cannot stabilize constitutional de-
cracy at a blow. The United States has not done so after more than two
turies. You confront long and difficult labor.”
“Jtis good that you retreat.”
“Do not mistake clarification for retreat. Your thesis possesses three
ts: the first is correct, but the second is wrong and wars with the third.
first is that a specific culture is necessary. I spoke of a range of cultures
| 2 certain level of awareness of the world existing outside of oneself,
ily, and vicinage, and also a willingness, as Professor Sprachfehler said, to
in peace with people outside one’s own tribe. A/lora, I have no wvista of a
itutional democracy’s stabilizing soon in villages whose people possess
understanding of the outside world, or constitutional democracy’s having
n possible in societies like those of the nineteenth-century Comanches,
ere outsiders were things to loot, rape, torture, and kill. Because you do
find yourselves in either kind of situation, this part of your argument has
th but not relevance.

“Dungue, the second part of your thesis,” Vaccarino continues, “is that

ays cannot change folkways. I grant you the changes in the Cattolic
urch have only been partial, but do not the conversions of Germany and
in refute Sumner?”

Pyknites cuts in: “I'm not sure. In the 1920s, each had experienced a

od of democracy if not constitutionalism. And some of those leaders

e still alive in the later 1940s to help fashion new constitutional orders.”

ne, Montesquieu was correct when he said that the state ‘cannot change
h_g'lon, manners, and customs in an instant.” Those ultimate three words
critical. A/lora, you told about Germany and Japan. A few leaders, even
at ones like Konrad Adenauer, do not of themselves alone constitute a

ure, though they may redirect one. By definition, culture’s norms must be
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widespread among a population. So I give to you another example: Indjy rself 5 He continues: “The [traditional] Indian self, by definition, lacks
tradits)ns ncluded little about either democracy or constitutionalism, ive awareness of itself. . .. The self as a homogenous, independent

duism never possessed a tendency tovyard equa’lity. Women were little by
than property, to be burned after their own‘crs dsaths, an’d the caste syg
denied equal dignity. When the concept const1tu't1c?na1 madf: its fag
political discourse, it was in the narrow sense of existing col.om‘al proces
and institutions—what Professor Deukalion termed constitutionism, no ’
stitutionalism. 1 quote you Professor Tapan Raychaudhuri, who has told
it is an error to believe either the broader or truncated concept of const
tionalism ‘was zhe or even a central theme in the national.lst discourse.’s2
Mohandas Gandhi’s mass politics, with his fervor forlv.ﬂlage.aut‘()nom
fear of industrialization and the state, possessed a po.htlcal vista ‘out of
with constitutional democracy.’** Most important, did the hundreds o'f'
lions of poor peasants who heard Gandhi’s orations hear them as promise
finish their economic misery or to confer the blessings of constitutiona |
mocracy? In India, Sunil Khilnani says, ‘der_nocraC}.f was constructed aga
the grain, both of a society founded on the 1r_16<.11.1ahty of tbe caste order,
of an imperial and authoritarian state. If the initial conditions were u

v capable of moral choice, discrimination and reflexiveness is a Judeo-
ian conception wholly inapplicable to the Indian psychological real-
According to me, this ‘reality’ offered rocky ground in which to plant a
- based on individual dignity and autonomy.
et constitutional democracy has survived for more than fifty years.
increasing numbers of Indians have become more individualistic, even
erialistic. Exact allocation of credit is impossible among factors such as
itutional democracy, economic development, moral progress, or moral
~intion. But according to me, the political system must take some re-
nsibility. India’s leaders have used democracy to build the state, very
rent from the European model of using the state to build democracy.>”
Sstitutional democracy thus preceded two of its supposed preconditions: a
otive culture and a state.”
need to think about it before trying to rebut you.”
“Ms, I have fear that I appear ungracious in adjoining that the second
tof your thesis not only is wrong but also contradicts the third part. The
democracy has had to exist in circumstances tha.t conventu.m.al political th tells you have need to prc')ceed slswly, as the government cl:anges the
ries identify as being equally unpropitious: arr.ndst poor, illiterate ar}d s ——ey.(a'ctly what you prev.lousl}:’ said stateways coulid not do. )
geringly diverse citizenry. Not only has it survived, it has succeeded in er “If a visitor may be permitted,” Professor Deuk.ahon interrupts, “we
gizing Indian society in unprecedented ways o ' ‘ ] ht think in more general terms stl?out state and society. Neither is mono-
“Senta, India possessed countervailing assets, 1nc11'1d1ng a §maﬂ but ¢ ic. Evsry socxet}./ hss many divisions. Sex, age, and hsalth push people
ically active, Westernized middle class, a corps of trained civil servan ) jalue different distributions of goods dlﬁ'erently.. Madlson Flauned that
eloquent, determined prophets, Gandhi and Nehru, maestros of the pol perty was the greatest cause of factlc.)n, but religion certainly ranks'at
arts. Not least important, in 1949, the leaders of the Cf)ngress P‘a.rty had ear the top. E\{en if everyone is nominally of the saIme grong, the’ex1s—
vista, patience, and skill to utilize these assets to vanquish opposition, i ce of Ofth(.)dOX_lCS. and hesesws—and thus of sects, ‘little enders’ and
and indifference.’’ You should take much comfort from that example. | renders —is pract1c21.lIy_ universal. We can say r.nuc.h the same about the
“Perhaps.” o .N? state is monoh’thm. _Even woul_d—b? totalitarian states such as Sta-
“More exists. There was no fit at all between consntutlo'nal derno Sqwet Union, Mal_o S Chma., and Hltler s Germany were run by Psople
notions of individualism and historic Indian ideals. According to Pro : ose ideas ar'ld ambitions conflicted with each ther. At times ths ability of
T. G. Vaidyanathan, TIndia’s dominant principle celebrates the abroga . ators to dictate was complete, but those periods were short lived. The
not the very extinction of personality, whereas the We_stern concept cks that soon appeared.ma.y have been smjall, but they. were real. And, (?f
mantic lovejoyfully celebrates the extension of personahty and often per rse, found‘ers of c0.r1_st1tut1ona.l democracses tr.y to divide power, to pit
ition against ambition and interest against interest. In a struggle to
uence public policy and popular behavior, different portions of the state—

- G e : i » in Douglas Greenberg, Stanley N. 1 . : : 5 .
s2. “Constirutionalism: The Indian Experience,” 'n -8 : : ly different public officials—try to induce different social groups to sup-

Melanie Beth Oliviero, and Steven C. Wheatley, eds., Cons{itun:onali:m and Demp[o;: ag K

mations in the Contemporary World (New York: Oxford University Press, 1923)~ ; roTIg 5 ﬁ" A ) o . ‘ )
i Raychaudhuri uses constitutionalism in the narrow sense of “constitutionis 6. "Authority and Identity in India,” 118 Daedalus 147—48 (1989). See also Ashis Nandy, “The

provocative essay, 1Ny tical Culture of the Indian State,” 118 Daedalus 1 (1989).

57. Maya Chadda, Building Democracy in South Asia: India, Nepal, Pakistan (Boulder: Lynne

2000), p. 143. See also Gary Jeffrey Jacobsohn, The Wheel of Law. India’s Secularism in

tonal Context (Princeton, NJ: Princeton University Press, 2003).

e k F S d Giroux, 1998), pp- 910
 The Idea of India (New York: Farrar, Straus, and {s1r0ux, » PP- . 3

i: Granville ﬁustin, The Indian Constitution: Cornerstone of @ Natzo;? (Oxford: Oxford Ut

sity Press, 1966), remains among the very best works on the modern Indian founding.
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port their policies. Joel Migdal has said that modern societies are ,

‘becoming’ and states ‘continually morph.’ The relationship between h
is typically symbiotic.’® The state may be the most important collectj
instruments of social change, but neither is it the only such collection,

it, itself, impermeable to changing forces from within society.
“Competitions for power among public officials often change

stitutional competencies, if not the basic structure, of the state’s instity
and as they struggle, those officials try to enlist various social groy
giving them at least some of what they want, thereby perhaps frusty
other groups. And as social groups compete against each other, they, i

try to enlist state institutions on their side. Insofar as they are success:
may change both the state and the society. In sum, Professor Vaces

can change the other.”

“My dear professors,” Federika Strega cuts in, “your ideas of pol

culture are slippery.”

“Forse,” Vaccarino says. “But you attended the law faculty of the Un
sity of Chicago. And according to me, no lawyer should criticize othy

slippery concepts.”

The members chuckle as Strega says, “Touché, touché. But tel

something about society and political culture that directly bears on o
You say political culture is not ‘determining’ but still important;
ernment can change society but not too fast or too much. What

of political culture are preconditions for constitutional democracy?

have them?”
“Giusto, equitable questions. First, no particular culture can beap

dition, because no constitutional democracy has a single culture.

some sophistication, accept the necessity of government, believe they

rights that neither government nor other citizens can violate, recogniz
fellow citizens possess the same rights, and be willing to utilize only pe
means to settle disputations. These are important conditions, and the

can cultivate them among its citizens.”

“Then we face a great difficulty,” Professor Jacobsohn intervenes

pression has made government a dirty word. Our people believe #

rights, but I doubt they believe that those who disagree with them do..

peaceful means, they suffered much violence from government and
their lives saved by violence against government.”

“You do face great difficulty, but you are not without hope. Your f

§8. State in Society: Studying How States and Societies Transform and Constitute On
(New York: Cambridge University Press, 2001), pp. 23, 50, 59-

right: the question is not whether the state can change society or societ
change the state; rather it is how much and under what circumstance

D,

1 have told, some cultural elements are essential: most people must

¢ s
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Joned the old regime. Therefore, a large portion of them probably
s what Catholic moral theology calls ‘a right disposition’ toward con-
onal democracy. They have learned much from other nations; they can
, more, and you can instruct them. According to me, a people do not
B profound quantities of these cultural ‘traits’ at the initiation, but they
1 quickl}’ make roots if constitutional democracy is to survive.”

aife must instruct them? We Znow those traits, but do we infernalize
12" Strega asks.

“Eeco, the answer lies in your hearts. I mention a related difficulty, a
tdent culture’—that is, an orientation toward politics that often develops
e fighting against an oppressive regime. Paul Wilson has said the capi of
Czech and Slovak Republic suffered such a malady. I quote you him:
se leaders believed in political solidarity; a community could be created
hich people of vastly differing political views and backgrounds could
s their differences and work together on a project that had a higher
ning and deep principles than “mere” politics.” But maintaining a consti-
onal democracy involves much ‘mere politics,” because people who are in
ord on fundaments may yet disagree about who should obtain what from
political system.

‘A ‘belief that compromise means surrender’ may exist as a natural reac-
| against the sordid moral compromises that existence under the old
me required. Wilson told that the Czechs’ experience had deprived them
he skills—and desire—to practice the give-and-take necessary to build-
consensus.’® Ecco, times do occur when one cannot compromise; but in
:tut'i’onal democracy, it is usually obligatory to try negotiation and com-
nise.

‘Do you think a good Muslim can be a good citizen of a constitutional
nocracy?” Ajami asks.

Vaccarino smiles. “You nicely rephrase Aristotle’s famous question. I am
a specialist about things Islamic. Do you still want my opinion?”

“Yes,” Strega cuts in. “And it’s interesting that the first professor who
sses to not being the world’s greatest expert on everything is a woman
teshing.” ‘
Allora, first, Carl ]. Friedrich, the great explainer of constitutionalism
'_.s; that constitutionalism’s values were rooted in Christian beliefs 0
lying that it could flourish only in a society that adhered to the Christia’n
haps Judeo-Christian, tradition. On this point he was Wrong—according,
e an.d according to the evidence. I cite you India and Japan: both are
Stitutional democracies, neither is in the Christian or Jewish tradition.

en for Islam: my paper makes bibliographic citations the Mufti will

i

D

9- “The End of the Velvet Revolution,” N.Y. Rev. of Bks, Aug. 13, 1992, pp. 574F.

b Transcendent Justice: The Religious Dimension of Constitutionalism (Durham, NC: Duke
ersity Press, 1964), esp. p. 17. T
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not need but his colleagues might find utile.6? We have need of two di
tions: between the words of the Qur'an and historic practice and ,
differing interpretations of that text. According to many writers, the
itself does not preclude constitutional democracy. In facts, L. Carl B
points out, Islam has been much freer than Christianity in feligiou

‘Political theorizing.%? Nevertheless, as the Mufti has told, no Islamic
acy exists. Moreover, few Muslim countries have made serious ef-
s 10 stabilize constitutional democracy, and none has long retained it
 Turkey, a militantly secular state, has made some brave attempts, but its‘
Jry is pitted by episodes of martial law and frequent violations of ’human
ts under civilian or military rule. Pakistan calls itself an ‘Islamic republic’
has proclaimed the perhaps incompatible ideals of constitutional de-
racy and an Islamic state. It, too, has endured much life under militar
.« even under civilian government its connections to democracy or consti}—,
onalism have been tenuous. Malaysia has made feeble democratic efforts
has stabilized a form of authoritarian consociationalism, which mani-
some democratic trappings that might cede future fruit. Other Islamic
ons range from Jordan and Egypt, which offer some democratic pro-
s, to Syria, which remains a brutal dictatorship. Ergo, practice dofates
all encouragement.”
“You are preaching my message,” Ajami says. “Please continue.”
“Giusto, traditional interpretations of the Qur’an, most importantl
Islamic law, the Shari’a, donate no more. According to me Abdullal};
ned An-Naim is correct: the Shari’a, as now Comprehended, is incom-
ible with constitutional democracy. Women cannot be equ,al to men;
Iievers cannot be equal to believers; it is a capital offense to persuade a:
slim to convert to another religion, for the converter as well as the con-
ed; and the Shari’a’s harsh criminal processes run contrary to Western
jons of legal protections. But, I stress you, the Shari’a is an encrustation
Islam, vulnerable to surgery.”
‘Tagree,” Ajami notes, “and I apologize for enticing you to say it. But my

61. For general discussions, mostly of Arab versions of Islam, see Fouad Ajami, T},
Palace of the Arabs: A Generation’s Odyssey (New York: Pantheon, 1998); Raymond William |
Islam without Fear: Egypt and the New Islamists (Cambridge, MA: Harvard University Pre l
James A. Bill and Robert Springborn, Politics of the Middle East, 3td ed. (New York: Harp
1990); L. Carl Brown, Religion and the State: The Muslim Approach to Politics New York: Co
University Press, 2000); Dale F. Eickelman and James Piscatori, Muslim Politics (Prin ]
Princeton University Press, 1996); Noah Feldman, After Jihad: America and the Struggle fi 4
Democracy (New York: Farrar, Straus and Giroux, 2003); Gilles Kepel, Muslim Extremism in.
The Prophet and the Pharaoh (Berkeley: University of California Press, 1995), and The War f \
Minds: Islam and the West (Cambridge, MA: Harvard University Press, 2004); Bruce B. L L
Shattering the Myth: Islam beyond Violence (Princeton, NJ: Princeton University Press, ;993);
W. Hefner, ed., Remaking Muslim Politics: Pluralism, Contestation, and Democratization (Prir
NJ: Princeton University Press, 2005); Ann Elizabeth Mayer, Islam and Human Rights: i
and Politics (Boulder: Westview, 1991), esp. chs. 9-10; Daniel E. Price, Islamic Political C;
Democracy, and Human Rights (Westport, CT: Praeger, 1999); Olivier Roy, The Failure of p

Islam (Cambridge, MA: Harvard University Press, 1994), and Globalized Islam: The Search for
Ummah (New York: Columbia University Press, 2004); Edward Said’s now classic O
(London: Routledge and Kegan Paul, 1978); and Anthony Shadid, The Legacy of the Prophe
Democrats, and the New Politics of Islam (Boulder: Westview, 2002). For essays on legal pro
internal to Muslim communities, see Robert Gleave, ed., Islamic Law: Theory and Practice
York: Tauis, 1997); and for essays on Islam and war, especially holy war, see Harfiyah Abdel H
et al., eds., The Crescent and the Cross: Muslim Approaches to War and Peace (New York: St. M
1998); and Gilles Kepel, Jibad: The Trail of Political Islam (Cambridge, MA: Harvard Uni
Press, 2002). For studies of the condition of women in Islamic nations, see Miriam Cooke, |
Claim Islam: Creating Islamic Feminism through Literature (New York: Routledge, 2000 );
Esfandiari, Reconstructed Lives: Women and Tran’s Islamic Revolution (Baltimore: Johns !
University Press, 1997); Elizabeth Warnock Fernea, In Search of Islamic Feminism (New
Doubleday, 1998); Deniz Kandiyoti, ed., Women, Islam, and the State (Philadelphia: Temple U
sity Press, 1991); Fauziya Kassindja and Layli Miller Bashir, Do They Hear You When You Ci

Moreover, they focus on what many scholars call representative democracy rather than consti-
3 democracy. For more general analyses of these problems, see Khaled Abou Fadl, Islam ld
e ) L s : ' : [ 'lmge of Democracy, ed. Joshua Cohen and Deborah Chasman (Pri N iy o
ork: Delacorte, 1998); Saba Mahmood, Politics of Piety: The Islamic Revival and the Femi. it wersity Press, 2004). Shadid, Legacy of the Prophet, anal = inceton, NJ: l?'nnceton
(Princeton, NJ: Princeton University Press, 2004); and Khalida Messaoudi with Elisabeth 2 more “mature” incamati’on that would ffrth’ a?, yues Shorts o transform Islamic politics
Unbowed: An Algerian Woman Confronts Islamic Fundamentalism, trans. Anne C. Vilna | Snance. er both a civil society and less authoritarian
delphia: University of Pennsylvania Press, 1998). B contrary. Eli . o
Abdullahi Ahmed An-Naim, Toward an Islamic Reformation: Civil Liberties, Human i on Institute for);\]eilreéz(:;ZEZ;,DI;;ZO)”:;{;;{SE&tlif]];lﬂm[_ Cultwfe (V'Vashingt(?n., DC: Wash-

and Islamic Law (Syracuse, NY: Syracuse University Press, 1990), argues that the Shaxi’au he Arab world—which are the ’poh'tié 4 ditionsa ftl ell'e is not}-nng in the political trgditiom
Prophet’s more specific commands, designed to allow the then small sect to survive in & ed intelligible, the organizing ideas o fCOnstitutionaT Zam_Whlch. might make familiar, or
environment, at the expense of the Qur'an’s more general principles, which support hut ch. 6). Bernard Lewis, The Political Language of Il afEC;C_Prese-ntat%ve gf)vernmer}t" (p- 5; see
Thus, according to him, it is the Shari’a’s misinterpretation of Islam that makes it confi ) is almost equally pessimistic about tﬁe cghancj amf 1cago; Unlyersrcy of Chicago Press,
constitutional democracy, not the Prophet’s message itself. Farid Esack, Qur'an Liberah nic country. Speaking of Islam in South and So t(: ; jfr.lstltunc.mahsm or deTocracy in an
Pluralism (Chichester, UK: Oneworld, 1997), a member of South Africa’s Truth Com B8 C.lrural Dimensions of Autharit (Cambu'd f:’cls;/I ;1.3, Lucian W..Pye,' Asian Power and
founder of the political-religious movement Call to Islam, attacks much traditional interp! t B 2 peculiar way Muslim ideals O}f)' : ri dge, . : Harvard U.mversn'y Press, 1985), p.

the Qur'an as a rationalization for oppressive governments. John L. Esposito and John O. Vo fattractive.” See also ch. 1. For 2 useful 5 nzer - faﬁt lf)r ity find martial law and military rule

and Democracy (New York: Oxford University Press, 1996), are rather optimistic about & 0ud Kazemzadeh, “Teaching the Politics of {:1‘: ol tFe 1Ctlel'afl11'€ on Is’l’am and democracy, see
sibility of an Islamic democracy. Quite appropriately, they point out that democracy is @ =" h, Lilam in America (New York: Columbia Uni mie ulr; amentalism, 31_P S 52 (1998). Jane I.

concept and analysts should therefore not believe that Western models have exclusive ¢k arities of Tslam in the United States versity Press, 1999), examines the growth and

democratic legitimacy. On the other hand, their case studies fail to unearth a single Islamice 62 Religion and State. ;
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ts until Islamists thoroughly revise the Shari’a. And that revision i I
L leheaftedl}’ support.” e
Anita Bacainterrupts. “I totally admire your views; they’re awesome. But
en't you liberals a tiny minority? Isn't it critical that, in Islam Aﬂ;lh is
vereign, N0t the people? In Islam, there can be no separation of c},lurch and
ate. There can be no equality among people, no religious freedom if we
fine it tO include the right to criticize or renounce Islam or to convert
tors to another religion. And the Shari’a makes women chattel, right?”
“You have reason but not in a plenary mode,” Vaccarino spe’aksg be'fore
ami can rejply..“l respond you by point. First, in these days, liberal Mus-
~ are 2 minority in the Islamic world, but so were constiu;tional demo-
ts in the West a century and a half ago. Slavery existed in the United
until 1865, and severe racial discrimination was approbated by law
only a few decades ago. Second, yes, for Muslims there can g]e no
yaration of church and state. But you must comprehend that for Sunni
uslims, more than go percent of Muslims in the world, there is no such
ing as 4 church on the Cattolic model. Thus the idea of ’se aration h
wvance for them. R
" a of ¢ . “Of trut:h3 accordipg to traditional teaching, Allah is sovereign for Mus-
Palestinians turn suicidal terrorists into Muslim heroes. But these fana s,” Vaccarino continues. “But Islam is here in accord with Judai 1
thugs do not represent the mainstream of Islam. Most of my people alism, Cattolicism, and much of Protestantism. For the Is alslm, earhy
seeking new ways, peaceful ways, and democracy is far more appealin th belonged to Yahweh; the chosen people only h.eld itin trurEtlef 1teIS-,I't i
them than bombs. It is not the West’s version of democracy, but our ver: great padron of liberalism, John Locke, wrote as if God wi : Oé llm
Our religion urges us to seek consensus and community, ummah. Isls te sovereign.®® For many believing Christians, God alone i:rZOtV i
democracy offers such a possibility not only in a fight against despoti them, a law, to be moral, must conform to His law, the which Cel;ilglril-
gimes but also as a political structure for a just society. This form of den theologians define as ‘right reason’ Historicaﬂ’ that requi cment
racy has a good chance of becoming a reality, not today, next year, or ated much power to clerics. What changed to P‘:‘fryf’ni'c Oozqgrem;nt
next five years, but in the foreseeable future. T am less sure about wha ecome good constitutional democrats is interpretation ?nﬁ atso o
call constitutionalism. Human dignity has always been central to Islam ing to me, by constitutionalism and democracy. Vati;an Il;encljﬂ’ ai_
for the West removal of tyranny means liberty. For devout Muslim: ed officially what Cattolic theologians and laity 1;1ad long b llac dow ;
absence of tyranny is not liberty but justice.%® They equate Western I proper interpretation of natural and divine law: OVCfng ot exdsts o
with materialism and sexual promiscuity. And, I say with sorrow, too # ect human rights, including religious freedom S‘oile co - ?Xlsg N
of my brothers, peace be upon them, equate justice with revenge. 1N 5, like some conservative Protestants and ultr.a—Orth dnservatlvc? o
am less optimistic about constitutionalism’s taking firm roots. I know ptthat change, and nether do many conservative M 1'0 OXTJCYVS gl
Nathan Brown®” has shown that constitutionalist institutions have beg thinished and may never be. B
grow in the Middle East, but I doubt if they will become more than: dllora, your other point is the most difficult. The Shari’a reject li
t‘;ln; but,’I say of new, the Shari’a is not the word of Aljlah.sl_elglllleatl}?e,
, the Qur’an ordains genital surgery only on males. Second, we should

colleagues, peace be upon them, are more likely to believe you than me, T
Shari’’s voices are not the voice of the Prophet, peace be upon him, but m
interpretations of his words. Many people dispute the traditional interpye
tions of Qur'an and the Shari’a, as your paper’s bibliographic footnote de
onstrates. These people—liberals'—argue that ‘fundamentalists—a term
ambiguous as iberals —misread the Prophet’s message. Islam itselfis 4
patible with many forms of democracy. You have mentioned An-Ngj "
Sudanese; he is among the more prominent. So also are Farid Esack
theologian from South Africa, and Reza Aslan,*® born in Tran but o
teaching about Islam in the United States. In Iran itself, prominent ;
such former president Seyyed Khatami and Abdol-Karim Soroush® g
tend that Islam, properly understood, encourages democracy and defe
human rights. In the United States there is a movement of young Mus
men and women who practice the new interpretations and try to cons
others in the Islamic world.”? '
“Aren’t you being overly optimistic, Mufti?” Pynites asks.
“Perhaps, but Islam is in turmoil. Osama bin Laden and his hate-fi
followers make the headlines, while heavy-handed American operations
the invasion of Iraq and torture of prisoners and brutal Israeli treatmen

63. No God but God: The Origins, Evolution, and Future of Islam (New York: Random |
2005).
64. Soroush is the pen name of Hossein Dabbagh. For summaries of his and Khatami’sp
writings, see Shadid, Legacy of the Prophet, chs, 6-7.

65. “The New Tslamists,” Newsweek, Mar. 16, 1998, pp. 34ff.,, and Smith,

66. Shadid stresses this point: Legacy of the Prophet, p. 67.
67. Constitutions in a Nonconstitutional World: Arab Basic Laws and the Prospects for Acco

Government (Albany: State University of New York Press, 2002).

. Richar iti
N ;ﬂ?szhcraft, “The Politics of Locke’s Two Treatises of Government,” in Edward |
2 X 1 i :
i Sa,s n Locke’s Two Treatises of Government: New Interpretations (Lawrence: University
I - . . :
Kansas, 1992). Leo Strauss said in seminars that he believed Locke was an atheist, the real
el

that he attacked Filr (& W
] il; r rather than Hobbe i i
3 . . s. I am not a are that this conclusion appears in

Tslam in Ameri
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_ver to all of the region’s political and economic problems. False! Our
is not political ideology; it does not have answers to all problems;
i outlines our relationship to Allah and thus to each other, relation-
f peace, justice, and love. Where it has been co-opted as the ideology
ers, 45 11 Iran and the Sudan, it has been corrupted and brought a
o failure, strengthening tyranny and weakening religious belief.”

aeree with the Mulfti and the Professoressa,” Tuncer Kirca adds.
Thank you,” Vaccarino says. “Let me demonstrate you why I am more
tic than the Mufti about Muslims’ being open to constitutional de-
cv. I quote you from a booklet published by an Islamic educational
in the United States. It warns that we must distinguish between what
amic and what is not Islamic in the treatment of women, then tells: ‘In
,women are completely equated with men in the sight of Allah in terms
iritual rights and responsibilities. . . . Islam views men and women as
[but not identical. Thus rights and status are equal. 7> “According to me,
- are encouraging words.”

t this point, the chair intervenes: “Colleagues, we have grilled our
kers at great length. I suggest we debate these issues ourselves, with, of
se, our honored guests invited to participate. But first, we should attend
ers physical. Let us adjourn for two hours for dinner.”

remember that women were not allowed to vote in much of E
America until the twentieth century, and the United States ally
forms of legal discrimination against women into the second half of g}
tury. Israel has also lagged on women’s rights. When Golda Meier
minister, she could not give sworn testimony in court because a wo
not be expected to tell the truth. Furthermore, until 2000 women
allowed to hold religious ceremonies at the Western Wall ceremonj
Western Wall; they were allowed then because of a decision by the §;
Court, not based on a statute enacted by the popularly elected K;
Third, there are some favorable omens in the Muslim world, and y
mans put much faith in omens: women have served as president of [nd
and as prime ministers in Bangladesh, Pakistan, Turkey, and even
which possesses a significant Muslim minority.”¢* ‘
“I do not find a few token women as prime ministers encouraging
context of mutilation and oppression,” Strega says. _
“T am of accord that women lack their rightful power in either f
West.” But if you are asking if any Islamic country will soon adopt cor
tional democracy, I agree with the Mufti and say no, though Am
military power is pushing Iraq in this direction. That failure will, ho
not be due only to religion. Muslim leadership tends to be feudal, thei
customs hostile to modernization. A//ora, you do not face those pro
According to me, it would be not be prudent for you to assume tha
Mouslims do not wish to live within a system that protects their rightsas
rights of others. Probably, most of them already believe that women a¢
to men. I recall you that Professor Ann Elizabeth Mayer tells that
never found a single Muslim woman aware of international human
who thought that Islam prevented her claiming those rights.””*
“Please allow me.” Ajami says, “to add a few words. The exister
regimes throughout the Middle East that are both oppressive and M
only in name has encouraged reformers to claim that a return to true s

hours and five minutes later, the caucus reconvenes. Jacobsohn opens
debate: “The best strategy to establish constitutional democracy is to
nwith small steps.”

And what might those be?” the chair asks.

Because we must take these steps more or less simultaneously, I do
mply a sequence of events. We must begin by educating our people,
h them about constitutional democracy by encouraging them to par-
ate—through voting, discussing public policies among themselves, and
ipaigning. We should also promulgate an interim bill of rights to provide
lelines to instruct citizens, judges, administrators, and, not least, our-
es. During this process, we must also decide if we want to have a consti-
onal text or should proceed by developing customs—and somehow bring
ns in on those sorts of decisions. Whatever our choices, we must create
ental institutions that both fit our needs and fulfill our people’s basic
ctations.”

And rising expectations about standards of living are among the latter,”
ixin Wei says. “T agree with Professor Maynard’s first point: although we
itneed prosperity to begin constitutional democracy, we’ll be in trouble if
don't soon improve the economy—Indian and Irish experiences notwith-

69. For data on women’s holding political office in the West, see Rebecca H. Davis, / on
Power in Parliamentary Democracies: Cabinet Appointments in Western Europe, 1968—1992 i
University of Nebraska Press, 1997), and Alan Siaroff, “Women’s Representation in Legislat
Cabinets in Industrial Democracies,” 21 In#’/ Pol. Sci. Rev. 197 (2000). The Economist reporte
23, 2005, p. 100) that Rwanda had the highest proportion of women in Parliament
percent, followed by Sweden, Finland, the Netherlands, and Spain. The United States rank
the bottom, well below even Pakistan.

70. In a footnote to her paper, /a professoressa cites “Germany: Kinder. Kiiche, CDU?" Ei
Mar. 11, 2000, p. 54, showing that although 31 percent of members of Parliament were won
woman had yet headed a large political party, and only one of the sixteen Lander was led by
Moreover, women hold less than 1o percent of the positions in the senior civil service, only
of higher management jobs in private industry, and 6 percent of the top university professo
The latter figure is not likely soon to change radically because in 2000 two-thirds of doctora
dates were male. The footnote adds that in 2005 Angela Merkel became Chancellor of Ger

71. Islam and Human Rights, p. 218n16.

72 Islamic Cultural Center, Isam: A Brief Guide to the Teachings of Islam (Tempe, AZ: Islamic
ura Center, n.d,), p- 27.
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standing. Polish discontent with economic performance brought ‘refoy
communists back for a time, and economic chaos has made the chapg
Russia’s continuing toward constitutional democracy very dicey.
third point is wrong. Elster himself wrote that each of his propgg
“might be contested. Fine tuning and incrementalism by the authoritje )
willingness in the population to accept temporary hardships and ineq
ties, might sustain a feasible path to a stable market democracy.”” Jpy
be more efficient to impose a new economic system than to work refo i
through democratic bargaining subject to constitutional guarantees, by
risk a terrible political price. Change is necessary and likely to cause
mous hardships. The new regime must shoulder the burden of persy,
the people to suffer in the short run so they can prosper in the lo '
We've been preaching about constitutional democracy; we can't ig
demands when we need to do something important.” !
“And we may fail,” the chair notes.
“We may,” Wei agrees. “But that’s a risk we must take.”
“May I make a question?” Vaccarino asks.
“Be our guest, as the Americans say,” the Chair replies.
“T make the Mufti this question: What are his reservations about eg
tutional democracy?”
“T do not believe,” Ajami replies, “that we should try to establ
constitutional democracy like that of the United States. Although econ
reform is necessary, | see our principal problems not as economic b
moral. Many people think that moral relativism is the ‘default setting” f
peoples and that liberty requires license.” :
“Now wait, Ibrahim,” Pyknites says brusquely, “I don’t believe th
morals are equal, but I know that we come from several different r
cultures, none of which can conclusively demonstrate its superiority.
impose one we alienate others.”
“So you, my friend, peace be upon you, would have the state rept
the least common denominator?”
“No,” Pyknites explains, “I would have the state enforce as much
can agree on without badly dividing society.”

of alcohol or drugs is a ‘crime without a victim,” and that ‘gay mar-
. should be lawful. I shall not repeat arguments about the existence of
1 standards that are not relative. Here I speak of the fact that a majority
i People so believe, and we cannot offend that belief and hope to
1ade them to accept a political system that contradicts that belief. Just as
erners tend to wrongly identify the horrors of Iran and the Sudan as
ent in an Islamic state, so Muslims, again wrongly, tend to see licen-
jsness as inherent in constitutional democracy. Our problem will be to
since them that we can construct a polity in which they can have freedom
out authorizing moral license.”

] may sound like Pollyanna,” Pilsudski puts in, “but though I think the

ic-moral issue is serious, it is not insuperable. We are all here discussing
e issues, and that ‘we’ includes men and women of every ethnic group.

of us here realize that Liberalism’s moral laissez-faire is itself a moral

m. ] hope we can do better. Our people deserve a chance to try.”

es, but not to try license, to make our nation an abomination be-

, the face of Allah—or the Most High or God, as Jews and Christians

ne Him.”

er three more hours of discussion, the chair interrupts: “This debate has
enlightening as well as long. With due humility, we have all assumed
country has a skilled and determined political elite, present in this cham-
, to make constitutional democracy work. What most of us have been
ing about other so-called preconditions, with the possible exception of
rethnic harmony, presumes an affirmative answer to our question about
feasibility of constitutional democracy. Most of us are now discussing
to cope with ethnic and moral divisions. Thus the chair will entertain a
tion to give an affirmative answer to the question of practicality. Do I hear
ha motion?”
o moved,” Pilsudski says.
Second,” Gregorian adds.
“Question,” Jacobsohn says.
; ' , § " :Very well,” the chair continues, “all in favor, please raise your hands.”
I confess that I still don’t understand the Mufti’s argument,” Vace pauses, looks around the room, and counts. “The motion carries, seven-
says. : n to seven. Let us move i i i
“My point,” Ajami answers, “is that we will have little difficulty pett ationed may have to be dotr(l)e ts}ilrill?f‘:tz;:;tls(l)}f Eliltliffe éfﬂl g:fl t};;lli g;li:
ing most of my Muslim brothers and sisters in this country of the impo! ision at a time. The chair proposes that we éonsider these asy ects sepa-
of democratic and limited government and of the legal and moral equa ely, make tentative decisions on each, and then, when we are dgne debP;te
men'and wormen. But you will not pe.rsuade them that all morals are i Construct an overall scheme for a new political system. The ﬁrst’item, it
Fhat 1n'd1v1dual freedom means the right to. do whé}tever makes us fe 9 ;f to me, is whether we should have a constitutional text. If so, our work
including promiscuous sex and then abortion to kill the consequence! ,‘ bfe extraordinarily complex either in designing more or less permanent
fitutions ourselves or in setting up one or more institutions to do that

73. “Necessity and Impossibility,” in Greenberg et al., Constitutionalism and Demotrig tk. We should reflect on these problems. Thus I propose that we take the
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weekend off to think and discuss matters informally among ourse
should add that all of our learned advisers have agreed to stay at leags
the end of next week—except for Professor Maynard, that is. He hag a

tickets to Wimbledon.”

Colonel Martin again looks around the room. “Hearing no objec;
is so ordered. We are in recess until Monday at 0ogoo hours.” The gaye],

down, and the colonel leaves the dais.

CHAPTER FIVE

To Draft or Not to Draft
a Constitutional Text

titution is not an act of a government, but of a people constituting a gov-
Tromas PaiNe

force of words . . . [is] too weak to hold men to the performance of their
Tromas HosBEs

8c8 Colonel Martin walks behind the dais, a double espresso in his left
J, the gavel in his right. Despite the fact that fewer than twenty members
he caucus are present, precisely at ogoo he slams the gavel down. “I call
qucus to order. The first item of business is whether to create a constitu-
| text. Professor Retlaw Deukalion will give us the benefit of his wis-
” The elderly professor walks to the podium.

To Write or Not to Write a Constitutional Text?

Earlier, I invoked Genesis’s theological account of creation, most impor-
antly the chaos that preceded Yahweh’s work and, in the form of human
passions, continues to wreak havoc in our lives. Law is among the more
obvious efforts to channel those passions. Writing constitutional charters
nd creating theories to justify them are also products of that project.
ese operations are, however, both more specific and more general:
more specific because constitutional texts proclaim themselves part of
the genus “law”; more general because they partake of practical politics
and its never-ending search for peace, prosperity, and self-fulfillment for
all citizens. Moreover, the justification for any constitutional document,
indeed any constitutional order, ultimately rests on arguments from po-
itical philosophy, moral theology, or both. Every such charter depends
on its acceptance as a higher law; each reflects faith in the power of
words to spawn loyalties by plucking what Abraham Lincoln called “the
mystic chords of memory.” Alas, eloquent language has often disap-
pointed. We can cite dozens of failures of “parchment barriers” to stay
“the lash of power.” Yet we can also cite successes. A political chemistry

1. The phrase is Paul Carrington’s: “Of Law and the River,” 34 /. of Legal Ed. 222, 226 (1984).
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