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History and the Redefinition
of Custom on Kilimanjaro

Sally Falk Moore

Local customary law “systems” within present African states are re-

ferred to from time to time in legislation and in the courts. These

references read as if preserved parts of previous traditions actually

existed intact. In Tanzania the Primary Courts are specifically given ... _
jurisdiction over cases arising under customary law (sheria ya mila) \QS}JC"
(Maelezo 1964). Yet it is obvious that in practice the congeries of custom "~

that do survive enjoy their continued life in profoundly altered political

and economic environments and have themselves changed in a variety of

ways. The “customary rules” that do remain in use are not necessarily N%’iw
Tylorian “survivals,” anachronistic fragments of the past that are neither \M’P—Eu\ﬁw
part of nor appropriate to a contemporary world (Tylor 1958:70). In- Clin, .~
stead, they must be seen at this moment as integral elements in an}i, e
ongoing political order. In Africa the invocation of tradition can be as C__svf\m;w_ .
much a way of resisting the government as a means of cheating one’s %c\m}
brother. g‘l )
Present-day clusters of local legal “traditions” therefore require inter-_, ,
pretation in at least two apparently contradictory dimensions—the di- "4
‘mension of formal continuity over time and the dimension of sequential "@‘»@
transformation. Emphasis on the sameness of form over time bas often “H
been important both in the strategies of individuals and in the policies of by
governments. The very concept of “customary law” has legitimating
implications.
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However, “custom” also means current local practice that may or jiy
not be tied to the deep past. As alegal scholar of the Middle Ages nap,
Azo (d. 1230) said a long time ago, “A custom can be called long if it v;
introduced within ten or twenty years, very long if it dates from thi"ﬁs
years, and ancient if it dates from forty years” (Plucknett 1956308
Tradition as it was and practice as it is are not necessarily the sag,
Context, content, and meaning shift, even as familiar forms are repeate,
for new reasons. :

This chapter is an attempt to communicate a sense of the practical fagt
and theoretical significance of a historical instance of such metamg;
phoses—the past one hundred years of legal change among the Chagg
of Mount Kilimanjaro.! If law in such a setting is analyzed over time
situated in the life of a particular community, then it follows that th
changing circumstances of that community are part of the content of ji
legal system. To abstract legal ideas from the operating community i
which they are “used” generates the kind of categorical and semanti
analysis recently produced by Geertz (1983:167). That kind of approac
may tell us about ideological forms, but such “linguistic” or “literary
analyses of the conceptual elements in alegal order do not take one ve
far in understanding what people actually do on the ground or why the
do it at particular times and places. ] agree with Geertz that it is essenti
to know in what terms people think about basic moral and legal issnes .
Yet, however elegantly such ideas may be described, presenting th
“traditional” categories of legal discussion without the context of dis
course offers statements without speakers, ideas without their occasions
concepts outside history. .

Instead, the two case histories of land disputes below, both chose
from the 1969 period, provide time-grounded instances of the use o
“customary law” on Kilimanjaro in Tanzania. These stories make it clear
that certain basic ideas with their source in the culture of a century ago-
are still current on the mountain and that they inform practice. But there:
is no way to read these microhistories without also noting that a cash crop’
is grown on the land that is often piously talked about in terms of the’
buried bones of the ancestors, that interests in the same land were’
recently being bought and sold, that some of the players in the local
drama are salaried teachers as well as landholders, while others are'
solely farmers, and that down the road there are courts and officials who |

'For a much more detailed historical account of the transformation of “customary law”
on Kilimanjaro, see Moore 1986, which had not been published at the time the paper that -
is the basis of this chapter was presented.
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re local agents of the central state. What is visible in the case histories is-
the surface of the complex intertwining of “old” and “new,” of “custom-
ary law” and the coffee connection, of present relationships and old
cultural forms.

That this product of history cannot be satisfactorily accounted for
solely through a description of its interwoven present is evident. Anthro-

pological fieldwork necessarily relies heavily on exploring what people
understand their situation to be at the time they are observed. Yet close

synchronic description, for all its irreplaceable value, necessarily limits
analysis through enlarging the importance of the observed moment.
Fieldwork being what it is, anthropologists are almost methodologically
committed to overvalorizing what they observe and are told. That is the

way the experience of others becomes part of their own. Yet where a

longer historical background is known, awareness of that deeper past can
change the way the observed present is analyzed. The present can be
reconceived as the product of a sequence and as the moment before the
future, as a scene in motion. Inquiries can be made into the conditions
that have formed, transformed, and propelled these elements of which
the present is constructed through given trajectories into their current
combinations. Thus, after sketching the facts of the local case histories
from the 1969 period below, I shall turn to the larger-scale historical
background. Some conclusions about the concept of customary law itself
follow.

Anticipated Inheritances: Two Case Histories
from the Late 1960s

The Locale

On Kilimanjaro, in one of the Catholic districts past magnificent
waterfalls bounded by steep ferny cliffs, lies the little subparish (mtaa} of
R——. It is a maze of gardens interplanted with bananas and coffee
bushes and vegetables. One neatly hedged garden is immediately next
to another. Between them, a living fence of dracaena marks the bound-
ary. Looking through the plants from the paths that wind in and out of
the homestead plots, one can glimpse the outlines of dwellings. There,
in the middle of the plantings, lives a Chagga household, and sometimes
more than one. Contiguous gardens often belong to agnatically related
men, so a subparish is composed largely of localized patrilineal clusters,
with some scattered individual households interspersed among them.
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This green, Ieafy haven with gently flowing irrigation canals looks
a rural paradise. But it is not a paradise. An acute shortage of =
disturbs all relationships, and a more difficult future hangs ave
present. Men with enough cash are always looking for ways to buy ali
more land for themselves. They want it for their own purposes now;.
later for their sons. However, most men do not have enough cash ¢
land. Only those who have salaried employment or small businesses ¢
other access to money besides coffee find it possible to buy land, M
men acquire their land from kinsmen in the normal course of allocatig
and inheritance and have no means of acquiring more through purchag
The* customary law” rule is that a father should provide his eldest s; so
with a banana grove ¢ of his own on marriage, and that the youngest so
should live in his mother’s {or parent’s) compound for life and bring h
wife there and raise his children there and eventually inherit the parer
tal house and land. Middle sons are supposed to look after themselve
and go cultivate new plots in the bush. But that last rule cannot |
obeyed. On Kilimanjaro there is no bush to cultivate, so when there ar
middle sons there is a serious problem of providing for them. In fac
even when there are only two sons, the paternal kihamba (banan
garden often is not large enough to divide for the support of two, I
alone three, households.
For as long as anyone has known anything detailed about Chagg
horticulture, the Chagga have relied primarily on their permanen
well-manured, and often irrigated banana gardens high on the moun
tain, Annual crops of maize, beans, and millet have also been cultivate
on auxiliary plots in the lower areas to enlarge the food supply. Intheo
days, and in some places today, those maize lands toward the foot of th
mountain were not held permanently and were farmed in a form «
shifting cultivation, reallocated annually by the chiefs. These annua
crop lands were soon exhausted and had to lie fallow. At that point, a
new area would be designated for cultivation and divided by the chief o
his deputy. As population increase has forced the Chagga to sprea
down-mountain, and as further irrigation and fertilizers have made som
lower areas more habitable than they once were, some of these lowe
arca shambas have come to be permanently occupied.
In families with severely inadequate amounts of land, married sons:
without plots of their own sometimes build dwellings in the compound of
their father and seek work as occasional laborers in the gardens of others.:
Life is difficult and impoverished for them. Only the households of
shopkeepers and salaried persons are securely well-off. For every such:
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. prosperous household in a localized lineage, there are many others that
_are poor. Many live exclusively on the products of the small plots of land

hey have inherited.
This is the general setting in which the following case histories were

collected. Both involve allusions to “customary law™ rules as used in and
out of the courts. The stories of the specific fortunes.and misfortunes of

hese particular families demonstrate clearly enough the general per-

- sistence of a nexus of rule-statements and practices that historical evi-
- dence connects with the deep cultural past of the Chagga. They also
. sharply attest to the modernity of these uses of the “traditional.”

Case 1: Bounded Lands and Limitless Hatred

In the parish of R—— there was a father with two sons. As they
reached adulthood and married, the father divided his banana/coffee
garden into two parts and gave each son half. He did not stay to live out
his years in the half of the younger son, as custom dictated. He had the
resources to make other arrangements for himself and went to live
permanently in a shamba he had in the lower area.

The two sons were very different, and the course of their lives differed
almost from the beginning. The firstborn son was a good student and
eventually became a teacher. His respected, salaried job and his educa-
tion made him one of the well-to-do men in the parish of R . He
married and had children, and for a long time all was well with him and
his household. The vounger brother did not fare as well. He never got
past “standard four” in school and was functionally illiterate. He had no
job to supplement the meager subsistence he and his wife seratched out
of their land. Worse still, his wife bore him no children. This barrenness
went on for so many years that it became plain there never would be any
children from that household. :

In such situations among the Chagga, suspicion inevitably develops
between the wives of the brothers. The wife with children is likely to be
suspected of having caused the barrenness of the wile without children.
In this family there was no doubt that, in the absence of male issue in the
younger brother’s line, the elder brother and his line would eventually
inherit all the land. Whether the wife of the elder brother had used
witchcraft materials or was a witch, or whether she had simply cursed
her sister-in-law, invoking the power of the Christian God, was not
clear, But that she had used some such illicit means to achieve her ends
was the talk of the neighborhood.
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Now it happened that the teacher was posted to a school in ang
place and came home to the village of R only during the holiday,
Gossip.in the village had it that on one occasion, just before leaving
told his wife that she should pull up the boundary plants that marked ¢
border between their plot and that of his younger, childless brother. H
was said to have told her to “make herself at home™ there and to p};
vegetables. She did so in an area that was roughly ten paces by five
what had been the banana garden of her husband’s brother. She al
planted a new boundary at the edge of the area she had cultivated. Th
brother whose land had been encroached on was enraged and co
plained to their father.

The father returned to R to try to make peace between the
households of his two sons. With his own hands he pulled up ¢t
dracaena that had been placed at the new boundary, and he restored the
old boundary and marked it with new plantings of dracaena. This he did
before witnesses. The wife of the teacher was very angry about this and
took her revenge. She went to the courthouse and complained to t
magistrate that her father-in-law had violated Chagga “customary law’
by entering her compound in the absence of her husband, his son. There
is indeed a rule of customary law that a father-in-law should not approach
his daughter-in-law, or enter his married son’s compound, unless the
~ son is present. The magistrate decided that the case was one that would

‘more suitably be heard by lincage elders than by the court. Not lon;
afterward, the elders convened and heard the dispute. The wife of thy
teacher not only lost her case, but was fined one pipa and eight debe o
beer for violating the dignity of her father-in-law, to whom she owec
respect. He was said to have been grievously and unforgivably insultec
by being taken to court in this manner and on this charge.

The wife of the teacher did not brew the beer that she was fined an
never paid it. Instead, she once again pulled up the boundary plants an
placed them where she had put them before, and once again bega
planting in the area she had staked out. Her father-in-law again assem
bled witnesses and pulled up the dracaena. The daughter-in-law re
turned to court and this time was more successful. The father-in-law was
put in the lockup for three days.for having broken the peace and tres
passed on his daughter-in-law. When he emerged from the cell, th
father-in-law prayed to God to curse the disputed land and the woman
who had created such disorder.

Not too long after, the wife of the teacher fell ill and went to th
hospital. She returned home, but she never recovered from her illness
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- man named Antoni of the lineage of N
- banana garden next to his own that was about an acre in size. Antoni had
~ a salaried job at the mission, and his wife was a teacher, so he was a
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After a time she died. After her death, the father-in-law went to the
banana garden of his son the teacher and said that it was now finished,
that what he wanted had happened. Then he told his son the teacher that
if he took the land of his brother without paternal permission all his
children would die. The teacher was obdurate and told his father he
would not return the piece of land taken from his younger brother unless

“"and until the father brought back to life the wife he had caused to die.

Neither the father nor the younger brother would speak to the teacher

- thereafter, and the father provided the younger brother with another
place to live near him in the lower area. The teacher was left in posses-
_ sion of the cursed piece of land in addition to his own plot, but it was said
" in the neighborhood that he did not dare eat any food that had been
~ planted in that land for fear he would die. Nor could he go to his father to
. ask his pardon because of a conditional curse he himself had brought
* forth. During his wife’s iliness, when the teacher accused his father of
. bringing sickness to his wife, he also had sworn a mighty oath that should

he ever ask his father’s pardon the father should quickly follow the
deceased wife into the hereafter. No doubt he had hoped thereby to
frighten his father and save his wife. But his efforts were to no avail, and
he was left. a widower who could not beg his father’s pardon. All the
same, it seemed clear that he and his sons would inherit the cursed
banana garden after all.

Case 2: The “Kidnapped” Heir

Under “customary law,” a man who wanted to alienate a piece of land
and give it to a nonkinsman could do so legitimately only after obtaining
the consent of his agnates. That rule was of urgent interest to a well-to-do
, who wanted to buy a small

comparatively rich man. The plot he coveted was encumbered in a
complex way. It had been the property of old man Salewi of the K.
lineage, who had died a few years earlier. One of Salewi’s wives had
lived there with her two sons, Paul and Jacob, as they grew up.

In terms of Chagga customary law of yesteryear, her banana garden
might have been expected ultimately to become the property of their

youngest son, Jacob. But land shortage has produced revisions of prac-
tice. Now it is just as much a matter of practical custom for a father to
divide the plot of his wife between her two sons as to leave it all to the
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younger in the traditional manner. The legal question at issye in
case history has to do with whether Paul, the elder son, had a right t
share of his mother’s land. In 1969, only Jacob, the younger son and ]
household lived in his mother’s plot and used the proceeds ,fro"
produce. Both Paul and Jacob were entirely dependent on farming
their living. Neither had any additional source of income. .
The elder son, Paul, did not live in the parish of R at all
father, Salewi; had given him a bigger piece of land in one of the lo
areas, near Himo, a market center on the main road. Paul worked't
land his father had given him and lived in the lower area with hig
and son. At first they occupied a rented house, but in 1969 Paul decidad
to build his own house in his own lower-area plot and started to dg s
but to complete the house he needed more cash. At that point Pau]
decided he wanted to sell what he claimed was his rightful share of his
mother’s plot in the parish of R . He was in need of money, and this
seemed the only way to raise enough cash. He went to the sub-villa
head to tell him about his plan to sell the land to Antoni, as required by
law. (The sub-village head happened to be a lineage relative of Anton
Paul told his own agnates about his plan and gave his kinsmen in
_ opportunity to buy. This right to first refusal was the modernized version
of the consent of agnates required by Chagga customary law. None of the
lineage kinsmen came forward with an offer, so after a few weeks Paul
posted the necessary formal notice in the local court announcing h
intention to sell. At that time the notice had to be posted thirty days
before the sale to give anyone who might have claims an opportunity to
come forward. At first, no one made any objections known. :
Antoni (the unrelated neighbor) went ahead and paid Paul 1,500
shillings toward the purchase price. However, in Chagga law the right to
land does not pass until the full purchase price has been paid. The deal
was by no means complete. This, of course, was known to several of
Paul’s kinsmen. They did not tangle directly with Paul, but went to his
house near Himo and persuaded his sixteen-year-old son, Donasia, to
come with them to R to claim that the land was not his father’s but
his own. The implication of such a claim was that Paul was trying to
alienate property that did not belong to him, and hence that he had
nothing to transfer. Toward making this case, Paul’s kinsmen brough.t'.
young Donasia to R and placed him in the protective care of the
senior elder of their lineage, the lineage of the K s. The senior elder
is the ceremonial head of the localized lineage. His authority rests on his
position as the ritual intermediary between living agnates and the lin-
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- and shown the place where the bones of the K
buried. This was proof that this was patrimonial property and according
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eage ancestors. To offend him carries significant risks, this-worldly and
other-worldly. Paul was enraged, but there was not much Paul could do
pecause young Donasia had been persuaded that his father was doing
him out of his rightful property. The K
 ear that if he ever showed his face in Paul’s house again Paul would kill
him. Donasia became the instrument of his relatives” intentions.

s also whispered in Donasia’s

The claim of the X s was that Salewi had left what might have been

 his eldest son’s share of land directly to his grandson Donasia. There is in
© Chagga “customary law” a rule that a grandfather may skip a generation
- in his allocations to leave land to the firstborn son of his firstborn son if

the son is already well provided for. That the firstborn son had land was
clearly the case in this instance. What was not so clear was whether

* salewi had in fact made such a generation-skipping allocation.

Meanwhile, Paul’s younger brother Jacob was living on and using the

very land that Paul and Donasia each claimed. Tn June 1969, Jacob took
© Aptoni, the prospective buyer of the disputed plot, to court and alleged

that Antoni had uprooted nine coffee trees in Jacob’s property. The
disputed plot was contiguous to Antoni's and had a common boundary
with his. Jacob alleged furthermore that Antoni had thrown stones at
Jacob when Jacob passed on the path in front of Antoni’s compound.
Antoni managed to get the case dismissed. He contended that Jacob and
Paul had themselves uprooted the trees to frame him and to prevent him
from completing the purchase of the land.

After winning that victory, Antoni lost the next round. The K 5
appealed to the village executive officer and managed to persuade him to
stop the sale. The executive officer was taken to the garden in question
ancestors were

to Chagga tradition should not be sold without the consent of all. But the
village executive officer also told Donasia that if he wanted to keep the

* land he would have to find a way to pay back the 1,500 shillings Antoni
- had already invested. Donasia had no idea where he could get the

money. He feared his father too much to approach him, and evidently
with good reason.

Donasia’s father, Paul, was known to be a very excitable and violent
man. I was told that his sibling, Jacob, took the precaution of putting a
spell on him to try to keep him calm through this period of altercation. 1t
seemed very desirable to do so, as suddenly there was another bidder
who offered to pay even more than Antoni for Paul’s share (or Donasia’s,
as the case may have been). The person who came forward with the more
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tempting alternative offer was none other than the teacher in Cag

. ible reversals of fortune that even a relatively prosperous man may
neighbor of all these contenders. There would be no end to the stoy po>

uffer. But in the long run it seems clear that the better-off, the more
Jiterate, the more able to get along in the modern sector will be able to
outdo their less fortunate agnates and neighbors in the competition for
resources. Even so, their accumulations will soon be subdivided among
many offspring. Demography keeps wealth in check.

 Thus, the case accounts only hint at economic differentiation and
asymmetry of power, because these are not matters open to verbal
disputation; they are incontestable circumstances. Instead, the dis-
) ) course in and surrounding the cases goes to some lengths to present the
land there is neither enough produced food nor enough coffee cgg ',c]zrmative rationales thegclaimants ilade for their a%'gumefts. That is
' where “customary law” enters the picture. Presumably some of the
factual claims were fabricated. What is not individually constructed is
the culturally embedded legal rationale. That commonality can be ver-
ified from other case histories by the dozen. (See Moore [1986] for an
extended description of the content of “customary law.”)

The two land case histories are classical instances of recent situations
that the Chagga themselves characterize as “customary law” cases, in-
stances involving the mila, the customs of the Wachagga, Both involve
E?z;btices and ideas that refer to the past but that are closely woven into
the present fabric of rural Chagga life. It goes without saying that the
Chagga know as well as anyone else that there are occasions when it is
convenient to invoke tradition to obtain property. For other purposes,
 the very same people are likely to say that times have changed and new
‘ways of doing things are more appropriate. The choice of the “modern”
perspective or the “traditional” is often clearly a matter of strategy.

But the availability and the plausibility of the particular traditional
_arguments is not to be explained solely by the way they figure in the
- strategies of individuals. To take the actor’s perspective in that narrow
-sense ignores the larger-scale conditions that determine the limits of
ndividual choice. The parties to such legal disputes are not fully free to
- constitute their own reality. To a great extent they operate constrained
by general circumstances that they do not control, and they are often
+ subject to quite specific limitations set by more powerful others. These
- kinds of contextual constraints and asymmetries of power are the preoc-
- cupation of much current social theory (Lukes 1986). The problem is to
~keep a balance between the task of uncovering determinants and the
task of identifying possibilities. What Bourdieu has proposed, both with
- his concept of the habitus and in his books on education and on taste, and
- what Willis has argued even more forcefully in Learning to Labor, is that

Interpreting the Two Case Histories

This account of the two disputations has mentioned certain large-s
circumstances that lie behind the pressure on the land: popult
increase and the cash-cropping of coffee. The logical link between 3

those are few) or already had an income-producing business (and the
are still fewer), landlessness can bring the poor perilously near to de;
It can be physical death from hunger, or social death from the nes
leave the community in search of 2 better situation elsewhere. The oth
form of social death is to be without oftspring—at the end of the line.
you have male children, you need land for them; if you have no mj
children, it must mean that your agnates covet your land. .
Belief in the potentially lethal repercussions that follow from ol
and curses are part of Chagga cultural cosmology. These misfortin
causing consequences of human words and occult acts are as consisfer
with present versions of Christianity as they are with precolonial Chagg
ideas about the power of the dead over the living and the natur
“witcheraft” and “magic.” The cases present word-caused homicide'as
fact. Whether what is said is so or not is generally regarded as ¢
tingent, as possible. There are often differences of opinion. This is
way it comes up in conversation. Land shortage is death-dangerous
more than one sense. '

see that it is the salaried men (the salaried teacher in the first case,
the salaried mission-employee, Antoni, in the second) who are energ
ically on the road to acquiring more land. In both stories these acqus

these particular struggles had not emerged at the time this material was
collected. Indeed, in a sense, such struggles are unending. Nor is t.
outcome fully predictable in any particular instance. There are m
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even what is experienced by the actors as purely strategic, innovative g
kd
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" has not meant independence from central government directives for

rebellious choice-making ultimately has, on the large scale, the effect’y
“reproducing the system” {see Bourdieu 1977, 1984; Bourdieu and Pag
serson 1977; Willis 1981). No one would argue that there are no con
tinuities in categorical hierarchies and the various asymmetrical el
tionships they spawn, but the “reproduction” model is rigidly static ag
total framework of analysis and it leaves a huge question unaddressed-..
How then do systems change? Neither Bourdieu’s model nor Willjg
interpretations fully addresses that question. How is an anthropologjs
working at the micro-social scale, nose-to-nose with the protagonists,
distinguish the process of change from the process of reproduction’j
both present themselves as change?

The solution is difficult and not always practical. Whenever possible
the local, small-scale, actor-centered materials of fieldwork mu—s??

At g At

reinserted into the long §toty of historical transiormation. TF 5 on}

because he knows what happened aftérward that Sahlins can make wha

he does of the misadventures of Captain Cook (Sahlins 1981, 1987}. Only.
- because T know what happened before can I see Chagga “customary

law” of the 1960s and 1970s as something very different from the lat
nineteenth-century body of practices to which “customary law” im
plicitly refers both for legitimation and for some of its specific cultura
content. There is an impoverishment of understanding when an eth
nographic situation is stripped of its deeper temporality.” F. or the Chagga
~ the question why certain traditional legal claims md ideas

ez > ar
a

istory.”

have remained viable while others vanished i
but to answer it properly requires-attention t
can be told succinctly.

Part of that story

Reorganizing the Chagga as a Project of Governments

For a century governments have been telling the Chagga what they
may and may not do and what parts of their system of “customary law’
were acceptable and enforceable by the state and what parts were not.
Colonial governments, first German (1886-1916), then British (1916=
61), had a variety of plans to reorganize, control, and reshape Chagga
life. (The missionaries and settlers who arrived with them had their own
agendas too.) Since 1961 the postcolonial government, with its program
of African socialism, has undertaken new reforms under very different
ideological banners, but independence from colonial rule for the nation

faQg]

“Tanzania’s peoples. Dictation of change from above continues.

Given such a past and such a present, developments in the local
system of “customary law” over the century can be seen as taking place
jn what is officially regarded as a residual category. At first, “customary
law” was that part of an earlier way of life with which colonial govérn-
ment institutions either deliberately chose not to interfere; “whicli they
could not easily alter, or which were left in existenice because they fell
outside the locus of administrative attention. The ‘distinction between
“Gistomary law” and govérnmént-inade Taw was originally a product of
the colonial encounter, but that encounter did more than create two
paralle] legal categories, one new and one old. It determined what part
of the old would be preserved—or rather, it determined that part of the
old would not be preserved. The rest—the residual category that did not
offend against colonial definitions of morality and that was not inconsi-
stant with colonial law and policy—was permitted to continue. Over
time, substantial changes appeared in the content of that “customary
law” sector. That is not surprising. The most important formal change in
the place of traditional Chagga “customary law” which also affected its
content is the fact that from the beginning of the colonial period to the
present it has been harnessed to political and economic structures that
are entirely different from those existing in the late nineteenth century.2

Direct state interventions in Chagga affairs, and their legal conse-
quences, could be illustrated in a number of different ways, but none is
more telling than the history of Chagga formal organization. A knowl-
edge of the drastic reorganizations worked by governments puts. in
proportion the other. half of the story: the fact that the localized pa-
trilineages of precolonial times sought to preserve a degree of autonomy
and succeeded in remaining significant entities in the allocation of prop-
erfy.

Much of what was transformed on Kilimanjaro in this century was
changed through the agency of three major organizations of European
provenance introduced on Kilimanjaro during the colonial period. All
three are still there, and still very important, though they are now
present in mutated forms. One was.the Christian church, in Lutheran
and Catholic versions, together with their mission schools and hospitals.
The second was the national, provincial, and district administrative

2And the late nineteenth century undoubtedly was very different from the early
nineteenth century. See Stahl 1964 and Tliffe 1979
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structure now run through the nati
) national pa
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* did ransmission of property and position from one generation to the
next. Each level and type of organization had its own internal means of

enforcing its contral over members and of hearing and closing episodes
of dispute that arose among them.

There was, in practice, a degree of fluidity in the alignments and
numbers of the collectivities that made up a chiefdom, and a degree of
flexibility in the choice of leadership. Chiefs routinely stepped down in
middle life in favor of their sons. The succession could be accelerated or
decelerated as the political situation required. Chiefs could also be
deposed and replaced. Households could move from one chiefdom to
another. The chronic raiding and fighting both among the Kilimanjaro
chiefdoms and with “outsider” chiefdoms, which characterized late
sineteenth-century life, provided many opportunities to rearrange Cha-
gga political affairs (and even to do away with incumbents in office) or
forcibly to persuade chiefdoms to change their alliances or to become
tribute-payers and clients of those who threatened them most. The
control over regional and long-distance trade must have been a major
factor in all this turmoil. The monopoly of chiefs over the most important
items in the trade, especially over ivory, captured cattle, and other trade
goods, gave chiefs a strong hold over the key people in the chiefdom.
The chief; through redistribution, could offer incentives as well as de-
ploy threats in relation to subordinates. '

Once the colonial period began, all the balances in this political arena
changed, even though some of the basic constitutive elements of its form
continued in being. Warfare ended, the military aspects of the age-grade
system were abolished, and the long-distance trade completely changed
its character. Chiefs lost their acquisitive and redistributive monopolies,
and Europeans took over the marketing of significant commodities.
What had been independent chiefdoms became subordinate administra-
tive units in a colonial state. The cash-cropping of coffee was introduced,
and eventually coffee was planted by virtually every household in its own
land. The Chagga continued to grow subsistence crops as well. Most
families were converted to Christianity. Schools and shops sprang up.
The population doubled and doubled again, going from 100,000 in 1900
to almost 500,000 in 1978.

All the while, in form, many of the major local organizational units of
precolonial times were maintained. Chiefdoms, districts, lineages, and
the water-sharing groups persisted. Some became larger, some smaller,
some new ones were founded, some old ones abolished. But each type of

entity continued, many just where they had been before. In 1961 chief-
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composed of the soor U8 : ng. But thef;(])l;:;ile d;g’ls.tl'ltl)n of adiy srchy was uf}dertaken. In the 19205', at the instigati‘on of a colonial ofﬁc‘er
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continuity, the co):it owever, fhough locally conceived ; € ve centralization and the concentration of economic control is striking,
as continuously shiff:nzl and milieu of thege organizatio n +s was the use of the law to effectuate this coordinated development. The
From the 1890 o 1; and changed. na cooperative came to be extremely Sl_.icceSSlel, but that was a matter
the administratiy - 61, each chief became neither of accident nor of local popularity. A law was passed that in effect
forcing regulations ppa;atus o_f the co made it illegal for the Chagga to sell their coffee to anyone other than the
which was carefy]] ’I‘an' presidin cooperative. There was to be no competition. Consequently, regul?.tion
the long-distancy g; ldmlt.ed by the sovernment, With warf; and taxation of the coffee crop became r?rluch easier for the admim‘st‘ra—
focus. The colonid] az © in othfar hands, politica] rivalries azelffgone an tion. Thus, s'upra_local cel-ltrahzed organizations .to oversee the political
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Meanwhile, on the ground the localized patrilineages continued to

control most transfers of land between kin, but it was not for want of
trying to bring all land matters under central administrative control that

the colonial government failed to do so. In 1930, to this end, the govern-

ment proposed that a system of land registration would be beneficial.

This was met with strong demonstrations of protest from the Chagga.

Any intimation that the existing system of land tenure might be inter-
fered with in any way was unacceptable. Although in 1930 land was
beginning to be bought and sold, the colonial government could not take
the political risks involved in tampering with the “traditional” system of
land tenure. The reaction had been too strong. The Chagga were ex-
tremely wary on this point. It remains to be seen whether now, more
than fifty vears later, the independent government will fare any better if
it undertakes fundamental interventions.

This cursory review of govérnmental, economic, and judicial reorgani-
zations on Kilimanjaro, while lamentably limited as historical narrative,
illustrates certain unstated but implicit definitional boundaries of the
residual category “customary law.” As perpetuated by colonial and post-
colonial governments, the category obviously excluded most of those
aspects of traditional law that had to do with political organization. Even
where political offices were nominally continued, their attributes were

becam
. ] e foc b
nial authoritjes. used on Position in re|
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woe, gonists in the Jand cases went with th .as to -Such a court- supralocal organization, political and economic, has been firmly nnder
A process of econo CIr various tales of the control of regional and central authorities from the start of the
consolidations of gl tIC reorganization paralle] to th L colonial period to the present. By these means, political challenges to
e chiefdoms and to the creati ¢ administrative the state have been contained and certain local affairs have been di-

eation of the judicial hier- rected from above. “Customary law,” if understood as allowing local
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egitimize his claims by invoking customary rules, the son still cannot
force his father to provide for him in the customary way? Could he ever
“do so? Today if the son makes his claims before a group of lineage elders,

did not preclude leavi

ving the allocation of indivi ights i ‘
did pattimenger e prindpalrll) :nglcilt\;:iual rights in Jocg] larid “he may or may not succeed in getting them to decide in his favor. And
remained in o qo ) oSty octive iisizucll'ace, im ]a?}d ha gven if they do side with him, the father may or may not heed their
expected, however o product. e rogre, Ovér. 3 might directives. Fathers had the right to disinherit sons in the customary
set of “customs. > 15 governed by 4 system, and there is every evidence that they still claim this right and

sometimes exercise it. When land questions get to the courts, the
outcome may depend not on who is right but on who controls the key

witnesses.
It is probably fruitless to speculate on whether the practice of dividing

land represents a dynamic direction that might eventually end in an
explicit change in the customary rules. It is clear that “customary law”
statements can coexist as cultural artifacts contemporaneously with con-
tradictory practices and contradictory norms. The Chagga emphasis on
the existence of customs that only they are competent to administer is
part of their use of tradition in their present political situation. Under
these circumstances, there may be value for them in refraining from
explicitly acknowledging change in the system to the extent of describ-

Changes in the Content of Customary Law

" é\/la?f stated norms of kinship tradition remain as th
mitieu has changed. With new kinds of property and a new envipg:.
0

ment, many new norms have als
0 been generated to kee ith
the old ones. Some examples of these changes follow v eompany Wl'th::

ey were, howeyey

Land Rights Conveyed from Fathers 1o Sons

The two case histories ‘
at the beginning of ; g
jchat, .the'se days, the customary la‘;gi rulegtﬁatt}tl;fecil;?fr Sth Ow plainly ing new practices as new rules. The definition of “customary law” that
inherit his father’s homestead and garden is often h gost son should was a product of the colonial period has had substantial effects on the
Inaion(}lltmns ofland shortage, other consxderationso ;fgjz(jﬂl n’It‘il)e '(Djfac}l Chagga conception of the scope and nature of custom, and the scope and
make the moral assumption that o 1€ Chagg, t { their domains of aut
me land should b ) nature of their domains of autonomy.
. e availabie to ap Recently announced plans for projected changes in rural land law will,

:ule cisfr; (zop;:;\fjelst;r?nce ; : if implemented literally, generate profound new disruptions. Yet the
as several plots in scatt e((}:l - plans may be adapted to local.condltions. The government notes in its
dings, sen ding one son aere announcement of the new v1llage.plan that local custom should be
As i1 ' er, or he ma hi way respected as much as possible (Agriculture Policy 1983). Chagga peas-
s indicated earlier, where the only solution availah | y move .lmself ants in the rural areas may know nothing of the plans as announced, but
own garden, a father may well do that, or if the £ vatable is to divide his they have almost a century of experience in using “customary law”

> o) the father docs not divide the arguments to minimize official intervention in the sphere of their con-

trol. They are likely to continue.

Whatever the : , ) Coffee Rights and Cash Rights:
Pragmatic outcome in any particular instance, the “cus- The Relative Position of Women and Men

actually do guide behavior. What are we to make o Fthis? Is the The general adoption of coffee as a cash crop on Kilimanjaro generated
) € custom- many rules and practices concerning the new kinds of property. These
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It is the duty of the woman of the house to feed the family, so sh
cammot sell very much of her Crop in the women’s markets that dot th
map of Kilimanjaro, but she may sell some of it. Sometimes she sej]
bananas, but does ) legitimately only after obtaining her husban:
permission because the bananas, like the cultivated land, belong to him
A widow may acquire the temporary use of the banana rights unti] g,
dies, provided she continues to reside in the plot she occupied durjy

her husband’s lifetime. The coffee rights are usually given to inal_é,

relative of her deceased hushand. These he holds as 4 sort
guardian of the widow and her children. He should spend
their benefit to the extent that the hushand would have d
successor-guardians often keep most of the proceeds themselves, Tf the
widow has an adult married son residing in her compound, he often hag
this role. When the widow dies, all rights in the land, the bananas, and’ a goat. Land-plot histories suggest that mami
the coffee revert to the male line, payment of a cow and a gol ' long before cash payment was a com

The amount of cash a woman “traditional” transfers Fook pt i?]?iccfl fash became an issue was fﬂSO the
minute, compared with the cash a map is paid for the coffee he sells to. mon possibility. Th‘e tmfe 3 shortage was beginning to be felt in some
the cooperative for broeessing and sale. The labor of women—indeed g time at which a serious lan

; lling of Land
The Buying and Se ilable for cash
e ably began to be available .
. i Klllmaﬂ_] aro prObdbiy . th hlefs
g 12(}a1’}(ilizllinference is based on the fact that in 1937 fortle) fd e
around 13 st;ong disapproval and petitioned the governor to
expresse
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N season to pick the coffee localities. he reason the chiefs opposed sales for cash is that‘ ﬁ

and to do prehmmary'processmg However, the womep have no right t One suspects that t ehr ir prevogatives. In the customary system, a 1
any share of that income, [t is considered a male obligation to provide 3 threatened to reduce their ll?te d to chiefly control. There was no ]and

wife and children with clothing, but that duty does not mean he unused land in th.eory ret\élecentury. Political control over people ar:1
obligation to supply her with cash a5 such. He may give her some cash shortage in the mneteiltl dly more important -than control over 1anh.
specifically to buy a piece of cloth orapiece of meat, but he does not give their labor was undO.uh et ﬁ;bor to work it. The land was there fo.r t ©
her cash to spend as she likes. Thus, the rule that the coffee bushes and Land had no Valu,e.Wlt (iu ial period, as before, the native authorltl‘ils’
the coffee cash belong to men has meant that women have had much asking. In the Bnh.Sh co OI-1lteeps and the district heads C‘Ontroued ti ©

more limited access to the cash economy than their hushands have had. ~ the chiefs, and their appé}li;nd ,or lands that had been “abandone 1
A seemingly contradictory rule is that the coffee rights can be sepa- allocation of L.mdevel(f)rpe the 1and of people who were temporaﬁl y
rated from the rights to bananas and land. Should the male landholder (The latter dﬂe'red hom' ht to reclaim previously held land whenf:' eﬁ
choose, he can allocate land and banana rights and keep the coffee rights absent, who reta1'ned ‘ -e;gthe chiefs and their subordinates rece}i\’e .
Many men do this. Thus a father who has only one plot of Jand may have returned.) In ‘thls peﬁm k,s” for assigning these empty plots to others;

his youngest son and the son’s family residing with him in hig compound. substantial “gifts of than
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The father may be quite willing to give the son 4 corner of the compound they also often gave them
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onclusions

The two case histories from 1968 and the highly condensed descrip-
on of a century in the life of the Chagga show that what is now
onsidered “customary law” on Kilimanjaro has undergone many meta-
orphoses. Radical changes in local and larger-scale asymmetries of
ower and in the economic milieu have made that inevitable. The
pparent continuities of customary law have changed in semantic con-

tent. The relationships and resources to which “customary law” refers

are not as they were. Rights in land in 1880 and rights in land in 1980,
however similarly stated normatively, are not rights in the same kind of
entity, nor are the claimants in the same situations.

The answer to the question of what the category “customary law”
means in these circumstances depends on who is using the concept and
when it is being used. The courts have their own way of dealing with the
issue. Both in the colonial period and now, local courts were and are
specifically granted jurisdiction over questions of customary law. Be-
cause “customary law” is a residual category, and because it may be
different in each locality, there is no specific legislation on the point of

- substantive content. On Kilimanjaro, “customary law” rules are to be

determined case by case in the Primary Courts (as they were in the
predecessor chiefly courts during the British colonial period). Two sen-
ior local laymen, the assessors, sit with each magistrate and are to be
consulted on all points of customary law. The venerable assessors are
assumed to have special knowledge of local norms and practices by
reason of their standing in the community,

Within this law-finding structure, at least three possible meanings are
conflated. One is that custom is a set of traditional rules handed down
from generation to generation. A second is that custom is a matter of
present general practice. A third is a more formal judicial meaning—
that custom is the residual category of local norms claiming tradition as
legitimation that pertain to matters on which there has been no legisla-
tion or binding judicial rulings by the central state, yvet which the state is
willing to acknowledge and enforce. The actual content of such rules and
practices are different from one place to another and change from one
period to another.

The very idea of “customary law” implies that there is a different kind
of law with which it can be contrasted; so the concept itself is the ongoing
product of encounters between subordinate local political entities and
dominant overarching ones. Those encounters and the legal distinction

-
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ol v dnow the oo il e S InT i . Marshall. 1981. Historical Metaphors and Mythical Realities. Ann Arbor,
colonial state (and now the Postcolonial state) has had reason tg 1\;12;1
certain kinds of limited loca] autonomy to be perpetuated. What ig; fi 087, Islands of History, Chicago | N

“ . . : People of Kilimanjaro. The
locally specific legal custom is the result of that political decisig ";1:1— Kathleen M. 1964. The History of the Chagga Peop

3 Haggi Edward B. 1958. The Origins of Culture, Part I: Primitive Culture. New
Tylor, 51 ’

. , . ing Cl
- gﬁrk-})aul 1981. Learning to Labour: How Working Class Kids Get Working Class
W, e e ished 1977
: . New York. First publishe -
as accounts of traditiong] thought. _ - Jobs. New
Today, “customary law” on Kilimanjaro is as much a ereature of
present state and the present economy as it is a link with 5 past culf

argue that the analytic context is not only a legal cultural system in thea
Geertzian (1983) sense. The shitting political and economic milieyg
which the cultural elements are ysed are an integral part of the a
thropo-logic of such cultural forms. 4
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