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ot necessarily any less culturally characteristic of the broader societies
an the modes of thought or forms of interaction found in a monastery, a
arket center, or a men’s club—all of which anthropologists readily
ater without further specialized study or fear of professional disap-
coval. Therefore, in what follows I want to consider a distinctly legal
'pic——the nature of case law in the courts of modern Morocco—and use
ihis as a vehicle to show how in this society law pervades culture and
culture informs law. Like a single ritual, a network of exchange, or a
contest for political leadership, one cannot hope to see all of a society
‘through such a limited focus. But such an example can show us what it
means to speak of law as culture and to trace out some of the implications
“this approach may have to offer. ‘
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The Collections of Islamic Judicial Opinion

Earlier in the twentieth century a difference in interpretation arose
between two of France’s foremost scholars of Islamic law.! The dispute
centered on a body of writings, collectively known as the ‘amal litera-
ture, which consist of the opinions of Islamic judges on a wide variety of
issues they have been called on to decide. On one side stood Louis
Milliot, the dean of French Islamic law scholars, who first brought to
Western attention the ‘amal collections that formed a part of the legal
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?Omposed. The tendency by anthropologists to avoid formal courts of I has considerable significance for the study of Islamic law not only in
North Africa but also elsewhere in the Islamic world where scholar and
judge, legal doctrine and judicial practice, may compete for anthorita-
tive voice. But beyond the historical and practical concerns the ‘amal
literature provides for Islamic law studies, a larger set of questions that is
relevant to the compartive study of legal development arises.
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1The key sources in this discussion are Berque 1944 and 1960, Milliot 1818:13-21, and
Milliot and Lapanne-Joinville 1952:v—xix. See also Toledano 1981
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constituting either a codelike set of rules or a system of particul . -
case-law when participants in the system have not themselves ai”lz-mi
calculated the respective importance of general rules and ind'c i?rl-
cases? How, in the absence of historical or anthropological exaIVI I
may we envision the use of actual court decisions in the IsIamH'Rpl
development of North Africa, and against what broader cultural feli
may we interpolate their role? Indeed, in what ways do the constri " -
fqﬂd implementation of doctrine and practice become clear wheil vi Ct}o_n
inthe lig};t of (;hose cultural assumptions that appear to suffuse the ;e;:iig
rocess of judici: i judici ing i
i ocess 15131 mi?f;l “f-;aasomng and judicial fact-finding in the context 0
.In order to answer these questions, it may be helpful to desc ihe
br{eﬂy the nature of the ‘amal literature and the specific ways in Wﬁl y
‘Mllliot and Berque came to interpret it. Then, standing back fro tlic;h
amal itself, it will be necessary to indicate how the larger back rmrln d y
cultural assumptions and modes of reasoning inform Islamic Iav% anrlil t}?
uses to which actual judicial opinions are put by contemporary jud ?
f‘ inally, a particular interpretation will be offered of the role ar)llci] m o
ing of case law in the Moroccan context, and of the role it may play i e?};l_
development of Islamic law in a modern nation-state. pryinhe
Th(.% collection of writings called the ‘amal that Louis Milliot ﬁr;st
described in his Démembrements (1918) consists primarily of a series of
works drawn up in the fifteenth through seventeenth centuries Unl'l?
somfalother sources of Islamic law—particularly the Quran :'md tlh'e
tradltlons concerning the Prophet’s utterances and acts—or the treae'
tfses that set forth the approach of notable scholars around whom :
thl.llaI‘ schoo]s of thought developed or that constitute later comnf::
taries on them, the ‘amal rest on the actual practice of judges of Islamic_'
law. Some, such as the Lamiyya of Ali al-Zagqaq, were composed as
procedural guides that judges could consult to see how earlier jurist
approached issues that came before them, while others, like theJ‘Ama?!'
al—Mutlaq, encouraged judicial use by presenting th(;ir materials as
mnemonic poems or practical manuals. In each mstance the approaches:
f)f named jurists are mentioned in the context of a series of distinct
issues, though neither the details of particular cases nor the factual bases
tor distinguishing one type of case from another are elucidated. Rather
the presentation of opinions turns on the nature and range of ac;:e tanct;
: 9f one approach over another. Because this rather technical falztor is
important to the relationship Moroccan culture has to Moroccan law, it

is worth noting how this form of i ! i
I presentation and legal reasoning oper-
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Faced with an issue not squarely covered by Quranic injunction, the

«gmal authors instructed judges to follow what is called the dominant
opinion (
and incorporated as such in most collections of judicial practice. How-
ever, a preferred approach (rajih), one based on what is socially desir-
able or customarily done, or even an isolated approach (shadd), one
pased on necessity, custom, or the approach of a well-known jurist,
* could be used in place of the predominant approach. While no specific

rechniques were established for distingaishing precisely when each of
* these approaches could be invoked, much less for distinguishing cases

mashhur)—the approach taken by most jurists in a given area

by their facts, it is clear that the overall orientation implied by the ‘amal
is itself entwined with the added concepts of public welfare and custom,
ideas that are themselves grounded on a series of broader cultural
assurnptions.

Although classical Islamic law allowed no specific place to custom as a
source for judicial decision-making, the existence and shape of the
opinions collected in the ‘amal writings clearly demonstrate that these
collections themselves served as a vehicle for legitimizing local custom.
Not only do preferred opinions appear to acquire their status because
pumerous judges have taken the same approach, but also their wide
acceptance is often based directly on local practice. Working from the
tradition that “what the faithful regard as good is good in the sight of
God,” Islamic judges have long incorporated the actual practices of those
they serve as legitimate in the sight of the law. Indeed, preserving
existing practice has long been recognized as one of the indispensable
necessities for the preservation of communal harmony against that chaos
and strife (fitna) that hang as an ever-present threat over human society.
Yet instances may arise in which even the approach preferred by many,
if not indeed the most distinguished, judges may need to give way in the
face of a broader harm that may result from a strict application. In such
an instance, a judge may turn to the concept of the public interest
(istislah) or to the idea of a solution appropriate to the circumstance
(istihsan) to resolve the issue at hand. Whether it be a case in which the
law requires a custodial parent to remain near her former husband yet
the court rules that it is unfair to make her move as frequently as the
soldier/hushand is required to move, or a case in which the judge grants
the wife of an imprisoned man an irrevocable divorce because the sole
form of divorce to which she is legally entitled would allow her husband
to recall her to a life of continuing hardship, judges have available to
them techniques articulated and legitimized in these early collections of
judicial practice that allow both custom and circumstance to inform
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speciﬁc. judgments. But to understand the way the choice of a
and rationales operates at present and may have operated wien th

Moroqcan law so clearly rests {see Rosen 1984).

The Cultural Context of Islamic Legal Thought

fixed and bargaining is ever-present
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characteristics. A wide range of cultural concepts is geared to this em-
phasis on lnowing another’s situated ties. Thus, if one looks at Moroccan
sarrative styles one sees that the constant emphasis is on knowing the
host of situations in which one has encountered others. Because people

o not fashion their individuated selves any more than humanity may
ashion the moral precepts by which it must live, emphasis is not on the
ndividual as the possessor of a psychic structure that generates a self
hat is, whatever its overt manifestations, most authentic where it is

" most private, but rather on the person as the embodiment of traits and
" ties that are discernible and subject to incorporation in one’s own realm
" of affiliations. The narration of a story thus focuses on the situated
" encounters of the individuals involved rather than on inner states or
- implacable forces of nature or circumstance. Even time is seen less as
“the movement of events in conformity with an underlying design or
revelatory direction and more as the encapsulation of affiliations as they
may exist at any given instant. A believable account therefore relies not
on chronological ordering but on seeing the person through the various

encounters they have with others. Understanding a person is like under-
standing 2 gem not by its geological history but by the features it reveals
as it is turned around in one’s hand.

This stress on the contextualized person is itself connected to the
Moroccan concept of truth, for truth is seen not as something that
inheres in an utterance or an act, but as a process by which human
beings bring otherwise neutral statements into the realm of human
relationships and consequence. Just as a price mentioned in the mar-
ketplace is not true or false until an agreement—a relationship—is
formed with reference to it, so too in the realm of social relations a
statement about an attachment to another does not become subject to
evaluation as true or false until it has been validated. Such validation
may occcur by using an oath, by marshaling public opinion to one’s own
view of the asserted relationship, or by confirming the relationship by
acting as if it were indeed so. Thus, just as one keeps bargaining options
open in the bazaar until an agreement receives accepted confirmation,
80 too one keeps open the possibility to form ties wherever they may
prove most advantageous by not holding another’s statements about his
relation to you to its normal consequences until an institutionalized
mode of validation brings it into the realm of the true, where it may be
subject to the criteria and sanctions of the true.

If the sitnated individual and the validated utterance are two key
ingredients of the Moroccan vision of reality, a third aspect is bound up
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jonal bureaucratic structure, it remains true that his is a very
court both in the law it applies and in the process by which his
s brought to bear on individual cases (see also Rosen 1880-
itis to the gadi that cases are brought that involve matters of
perty matters in which the basis of one’s claim is a
ade out by notaries of the court. This latter feature would
hat written documents are the central form of proofin

“arnat
aditional
dgment i
). Briefly,

pecument m
ppear to suggest t

ihe gadi’ s court, when in fact quite the reverse is true. Oral evidence is

ly counts, the personal presentation before the court or its
1 individual's asserted claim. The notaries ¢ adul) are
alization, within the legal setting, of those reliable
y social relationship, can serve to validate an

is before such notaries—who always

he court personnel have transformed mere
le claims. In the role of notaries and in

the emphasis on oral testimony we thus see in the domain of the Jaw the

centrality to Moroccan concepts of reality and credibility of the person

and the impact of speech as acts affecting relationships. But the notaries
are not alone in shaping issues for adjudication; courts also use various
experts who come from the local area and who have been engaged in the
craft or trade in which their expertise lies. At the judge’s direction they
may be sent to determine boundaries, the quality of construction, the
costs of living for wives and children, and the like. Through them
important apects of local standards are brought before the court by
people designated as personally knowledgeable about such matters.
When, therefore, a case actually comes up for a hearing, the mode of
fact-finding and the form of judicial reasoning employed by the gadi
reveal that they are closely related to the patterns of thought and action
found in the culture at large. For example, at the outset of each case the
gadi is very careful to determine the social background (asel) of each of -
the parties, for such information offers him, as any Moroccan, a clue as to
the customary ways that such people enter into relations with one
another and their most likely ties to one another. Moreover, he requires
oral testimony, either by the parties or by their spokesmen, since it is
only by such statements that one can probe for another’s believability.
Considerable discretion is involved in drawing bounds of relevance
around the issue presented, and it is not uncommon for the gadi to
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court
ond thus most able to swear to the matter. For example, a husband who

sues his wife for return of their household goods may be designated the
Jefendant when the question as to who owns articles that are normally
associated with a man can be resolved by no other means than a decisory
cath. Ifone traces the presumptions built into this system of oath-taking,
it is clear that, far from being an “irrational” mode of proof, the process
incorporates a broad range of cultural assumptions about who is most
ikely to know what, and thus have the first right—and the initial burden
should they swear falsely—to conclude the case with an oath.
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ointment is at issue. Rather, the defendant is whichever party the
believes is most likely to possess knowledge of the issue at hand

Similarly, the modes of legal reasoning employed suggest similar

attention to local detail and broadly shared assumptions. Consider, for
example, several elements of Moroccan judicial reasoning. There exists

in Islamic law, not only as practiced in Morocco, the idea that positive
assertions should take precedence over negative ones—that is, that (all
other things being equal} testimony about something having occurred
should be favored over testimony that it did not occur. Thus, testimony
that a sale occurred is seen as positive, and a claim that nothing has
occurred to alter prior circumstances is desigpated negative, while testi-
mony impeaching another’s character is taken as positive, and testimony
tending to support on¢’s character is demarcated negative. The law
therefore seems to recognize that shifts in the balance of obligations
among people are indeed the normal course of things and that such
alterations should be given judicial sanction. So sales are taken as proba-
ble occurrences, disputed marriages are confirmed, and the likelihood
acknowledged that a man who has not been able to establish his reputa-
tion for credibility before a dispute arises will be of poor moral character
and an unreliable witness to events.

Judges may also draw together a series of features about background
and cireumstances to draw conclusions of legal import. Knowing that a
person is from a given social background, that one is a man or a woman,
or that one is learned or illiterate often implies, for judges as for others, a
sot of entailments that are taken as predictive of the impact of one’s
actions. In Morocco, the reference point in judicial logic, as in cultural
logic, is therefore not so much to an antecedent set of rules or stereo-
typed categories of role or social position. Rather, the focus is on what
John Dewey {1924) once called a “logic of consequence,” in which the
offects of another’s acts are of central concern and prior data is marshaled
toward the evaluation of one or another action in the world rather than to
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5 Jocus one’s comparisons on a local outcome and repercussion rather
i on the refinement of a creed or code.

_ft is here, then, that we can recapture the role of the literature on
dicial practice and the debate over its role as positive law or case law.

he collections of ‘amal writings depend, both in their structure and—

- o may conjecture—their acceptance, on many of the social and cultural

satures to which we have been referring. As one analyzes these collec-
it becomes evident that the judicial choice among conflicting

d for because local custom regards it as something given in ex-

change for a lower brideprice. Or one could point to modern usages

where the gadi refuses arural woman's claim against her former husband
for the cost of hospital delivery of their child because birth at home is

customary for such women even though most commentators include all
birth expenses among those to which a woman is entitled.2 In each
instance the focus of judges, both historically and at present, is not on
principles or doctrines as such, or on the factual differentiation of cases,
but on an assessment of consequences, on the repercussions for the
networks of ties that people possess, or should be free to contract, in
face-to-face dealings. Just as the thrust of judicial organization and the
determination of facts constantly involves the tendency to propel mat-
ters down to the locally defined and locally derived, so too the mode of
judicial reasoning represented in the ‘amal as in current practice chan-
nels the judge’s thinking not to the level of ever more refined doctrinal
analysis or to the elaboration of legally distinct modes of reasoning, but
to filling up propositions with local meaning.

Indeed, the study of contemporary judicial decision-making suggests
that the goal of the law, now as at an earlier time, contributes greatly to
the way it is formulated and implemented. Tt can be argued, accord-
ingly, that the primary goal of the Islamic law judge is to put people back
into a position of negotiating their own arrangements within the broad
hounds laid down in the canon of Islamic law. If we look at Islamic law as

2These and many similar examples, as found in the writings of Sijilmasi, are elaborated

in Toledano 1981.
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al footing. Thus, while Milliot was able to see that

cem t0 be on an equ
Jamic jaw was not the functional equivalent of the French code, he

rakenly believed that a rulelike set of propositions emanates from
JJamnic judicial practice and that the publications of contemporary opin-
sns would succeed in establishing a new body of positive law that, under

Jie French protectorate, would allow Islamic Jaw to cope with modern

;jrcumstances. :
By contrast, Jacques Berque has never felt that our understanding of

he ‘amal allows fora definitive evaluation of its role. However, he has on
everal occasions suggested that the ‘amal appears to have functioned
more as a set of specific solutions that could be adopted or rejected in
case-law fashion by subsequent jurists: He has found no evidence that
the ‘amal was meant tQ vield a set of rulelike propositions. In order to
‘amal would have to be based on a stable set
fact, Berque argues, it has no such
d, he characterizes Islamic judicial
3 But Berque is not entirely clear about

what he means by case law. If he means that the ‘amal—or any modern
1slamic law judgment—is used as French lawyers use cases, he would be
suggesting that while such cases lack any precedent value and may even
1ot be frequently cited by judges in subsequent cases, they do suggest
concrete solutions to cases that possess some authority for having been
used by well-known judges or in important jurisdictions. By his refer-

ence to case law, Berque presumably does not mean that opinions in

Islamic law operate as they do in Anglo-American law, where, to borrow

Edward Levi’s formulation, categorizing principles develop out of the
factual circumstances of one case and are extended or distinguished by
application to the facts of new cases that come before the courts. Such a
formulation would, of course, be inappropriate in Islamic law, whereas
Berque’s vision of judicial practice as pragmatic guidance appears to be
Joser to the mark. What is, 1 helieve, necessary in order to see more
fully the role of the “amal literature—and to offer a more accurate
interpretation of its role in the past—is to see how this pragmatic tool
operated in the larger pragmatic context of Moroccan social and cultural
life.
Seen from this vantage, decisions in prior cases replicate a process of
fact-finding and reasoning whose goal is to put litigants back in a position

3%ee Berque 1944:33-50 and 1960. See also the discussion of Islamic case-law in
Coulson 1959.
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. : ice: Law as Culture in Islamic Society.
general lives—that consistency and harmony are not to b fou . 1989. The Anthropology of Justice: Law

reducing differences to single propositions, or varied judgment ¢
form antecedents. Rather, the appreciation of security and the
ance of chaos will be further assured by cases that bespeak a cor

Cambridge, Eng.
gchacht, Joseph. 196
Toledano, Henry. 19

i i Oxford.
. An Introduction to Islamic Law. .
481. 1}udicial Practice and Family Law in Morocco. Boulder,

goal and a common process more than a common result, for that - Colo. 1974. Weber and Islam: A Critical Study. London.
conformity to the way people truly are and how God j Turgzi’ 1%12?1.1967. Max Weber on Economy and Society. Ne;: ;z:k']i dda.
should conduct themselves. It is therefore very likely that, Webor, 1968. Islamic Law and Contemporary :

yamani, Ahmad Zaki.
major upheaval in the body politic, Islamic law in Morocco will congs

its conservative course and that individual opinions will contribute ng
the development or regularization of doctrine but to the mutually ze;;
forcing legitimization of interpersonal negotiation within a framew
that partly for that very reason is regarded as authentically Islamig:

Law is, of course, only one domain in which a culture may
itself. But like politics, marriage, and exchange, it is an arena i whia

ble. In the Islamic world, as in many other places, the world of form
courts offers a stage—as intense as ritual, as demonstrative as war—.
through which a society reveals itself to its own people as much as to ik
outside world.
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