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2. Marx and the Thesis of Internal Colonization

There are a number of reasons for going back to Marx, or more pre-
ciscly, to the interpretation of Marx stemming from Western Marxism’s
reception of Weber. On the one hand, the dynamics of class opposition
might explain the inner dynamics of bureaucratization—the hyper-
trophic growth of media-steered subsysiems, resulting in the encroach-
ment of administrative and monetary steering mechanisms upon the
lifeworld. On the other hand, the reification of communicatively struc-
tured domains of action does not, in the first instance, produce effects
distributed in any class-specific manner The phenomena that Weber
traced to bureaucratization .are by no means characteristic of specific
class situations but of modernized societies as a whole. Lukacs con-
nected Weber's theory of rationalization with Marx’s political economy
in such a way that he could understand the class-unspecific side effects
of modernization processes as the results of an underlying class conflict.
Whereas in Marx there was a direct path from the analysis of the com-
modity form to the material impoverishment of proletarian forms of life,
Lukacs derived from the subsumption of labor power under the com-
modity form a form of objectivity with which he hoped to decode all
“the forms of subjectivity in bourgeois socicty” He already had in view
an objectivistic deformation of subjectivity generally, a reification of con-
sciousness that embraced bourgeois culture and science and the mental-
ity of bourgeois strata, as well as the economistic and reformist self-
understanding of the labor movement, For this reason he could assert
that the bourgeoisie shares with the proletariat the reification of all its
expressions of life; their positions in the production process, which sepa-
rate the two classes, privilege the wage laborer only in respect to the
possibility of recognizing the cause of alientation, namely, the subsump-
tion of life-relations under the commodity form. It is only in connection
with this theory of class consciousness that the theory of reification
could trace an all-encompassing rationalization back to the conditions of
class struggle under which modernization took place in capitalist soci-
cties.

As we saw in Volume 1, this Hegelianizing philosophy of history leads
to untenable consequences that induced Horkheimer and Adorno to give
up the theory of class consciousness. They solved the problem of con-
necting Marx and Weber by leaning all the more heavily on Weber If]
following Weber, one conceives of the rationalization of life’s orders as
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the institutionalization of purposive rational action, it is only a small step
to generalizing the reification of consciousness into an expression of in-
strumental reason. And if, like him, one sees the subsystems of purposive
rational action irresistably congealing into an iron cage, it is only a small
step from Lukacs’s theory of reification to the critique of instrumental
reason, that is, to the vision of an administered, totally reified world in
which means-ends rationality and domination are merged. This theory
has the advantage of directing our attention to the symptoms of the
systemically induced deformation of communicatively structured life-
contexts, which is no longer localizable in any class-specific way. Its
weakness consists in deriving the erosion of the lifeworld from the spell
of a means-ends rationality that has been demonized as instrumental rea-
son. The critique of insteumental reason thereby falls into the same error
as the Weberian theory and, in addition, forfeits the fruits of an approach
nonetheless directed to systemic effects.

The concept of instrumental reason suggests that the rationality of
knowing and acting subjects is systemically expanded into a purposive
rationality of a higher order. Thus the rationality of self-regulating sys-
tems, whose imperatives override the consciousness of the members
integrated into them, appears in the shape of a totalized purposive ra-
tionality. This confusion of system rationality and action rationality
prevented Horkheimer and Adorno, as it did Weber before them, from
adequately separating the rationalization of action orientations within
the framework of a structurally differentiated lifeworld from the expan-
sion of the steering capacity of differentiated social systems. As a result,
they could locate the spontaneity that was not yet in the grips of the
reifying force of systemic rationalization only in irrational powers—in
the charismatic power of the leader or in the mimetic power of art and
love.

Horkheimer and Adorno failed to recognize the communicative ra-
tionality of the lifeworld that had to develop out of the rationalization of
worldviews before there could be any development of formally orga-
nized domains of action at alfl. It is only this communicative rationality,
reflected in the sclf-understanding of modernity, that gives an inner
logic—and not merely the impotent rage of nature in revolt——to resist-
ance against the colonization of the lifeworld by the inner dynamics of
autonomous systems. Horkheimer and Adorno were unable to appro-
priate the systematic content of Weber's diagnosis of the times and to
make it fruitful for social-scientific inquiry, because

- they did not take seriously enough Weber's studies on the rationali-
zation of worldviews, or the independent logic of cultural moder-
nity; but also because they were uncritical in two directions;
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. vis-d-vis Marx, in that they held fast to the basic assumptions of the
theory of value as the core of their tacit orthodoxy, and in th‘xs way
they blinded themselves to the realities of a developed capitalism
based on the pacification of class conflict through welfare-state mea-
sures;

- vis-a-vis Weber, in that they remained fixated on the model of pur-
posive rationality and, for that reason, did not expand the critique of
instrumental reason into z critique of functionalist reason.

There is no need to say any more about this Jast point. I will deal now
with the other two by (4) examining what Marx’s theory of value can
contribute to a theory or reification translated into system-lifeworld con-
cepts, and then pointing out its weaknesses, in order (B) to see how we
might explain the pacification of class conflict in welfare-state {nass de-
mocracies and how we could combine the Marxian view of ideology
with Weber's reflections on cultural modernity. Finally, I will {C) develop
the thesis of internal colonization and support it with some examples
from current tendencies toward juridification.

A.—The Marxian approach owes its theorctical superiority over propos-
als subsequently developed at the same level of abstraction to an inge-
nious coup de main: the analysis of the commodity form. ’_i*hrough h.lS
analysis of the double character of the commodity, Marx arrived at basic
value-theoretical assumptions that enabled him both to describe the pro-
cess of the development of capitalist society from the economic perspec-
tive of an observer as a crisis-ridden process of the self-realization. of
capital and, at the same time, to represent it from the historical perspec-
tive of those involved (or of a virtual participant) as a conflict-ridden
interaction between social classes. In the concepts of value theory, the
exchange relation between labor power and variable capital—a relation
that, institutionalized in the labor contract, is fundamental to this mode
of production—can be explained simultaneously as the steering mec_ha-
nism of a self-regulating process of production and as a reflexive relation
that makes the whole accumulation process intelligible as an objectified
and anonymous process of exploitation. Marx starts from the ic.!e.a that
the form of the conflict bred in all class societies by the privileged
appropriation of socially produced wealth had changed in a charac'ter-
istic way with the establishment of the capitalist mode of productxor}.
Whereas the dynamics of class in politically constituted, stratified soci-
eties were manifested directly on the level of conflicts of interest be-
tween social groups, in bourgeois society they are objectivistically con-
cealed and objectivated through the medium of exchange value. The
mechanism of the labor market, institutionalized in private law, takes
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over functions that had previously been performed by politically institu-
tionalized relations of social force and economic exploitation. The
monetarization of fabor power becomes the basis of class relations. The
analysis of these relations has to begin therefore with the double char-
acter of the commodity.

On the one hand, labor power is expended in concrete actions and
cooperative relationships; on the other hand, it is absorbed as an abstract
performance by a Jabor process that is formally organized for purposes
of valorization. In this respect, the labor power sold by producers is the
site of an encounter between the imperatives of system integration and
those of social integration: as an action it belongs to the lifeworld of the
producers, as a performance to the functional nexus of the capitalist
enterprise and of the economic system as a whole. Marx was concerned
to uncover the illusion that labor power is 2 commodity like any other.
As Claus Offe has put it:

The institution of the labor “market” and “free wage labor” is a fiction,
since what is of interest positively and negatively in the commodity
called labor power is indeed what distinguishes it from all other com-
modities, namely, that it is in fact a “living” labor power that (1) does
not arise for the purpose of salability, (2) cannot be separated from its
owner, and (3) can be set in motion only by its owner. This inextirp-
able subject-rootedness of labor power implies that in wage labor the
catcgories of action and functioning, of social and system integration
are inextricably intertwined.!

‘The wage-labor relation neutralizes the performances of producers
vis-2-vis the lifeworld contexts of their actions. It sets the conditions of
organizational membership under which wage laborers declare their
general willingness to expend their labor power as a suitably pro-
grammed contribution to maintaining the capitalist enterprise. It is this
monetarized labor power, which is appropriated as a commodity and
alienated from the life context of producers, that Marx calls “abstract
labor? “It is indifferent to the natural-material object of use and to the
need that it satisfies; it is indifferent to the particular kinds of activity, as
well as to the working individuals and their social situations. These marks
of indifference find expression in the determinations of labor which pro-
duces exchange value; it is characterized as ‘human labor’ that is ‘the
same), ‘without difference’ “without individuality’, ‘abstract, ‘universal’
These same features continue on in the relations of indifference that
mark the workers’ behavior toward others and toward himseif*? The
analysis of the double character of the commodity “labor power” follows
stcp by step the neutralizations through which labor power is consti-
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ruted as abstract, “indifferent to the lifeworld?” and available for systemic
imperatives.

Marx explains this process of real abstraction by means of the objec-
tification of socially integrated contexts of action, which takes place
when interactions are no longer cootdinated via norms and values, or
via processes of reaching understanding, but via the medium of exchange
value. In this case, participants are primarily interested in the conse-
quences of their actions. Inasmuch as they orient themselves to “values”
in a purposive-rational manner, as if the latter were objects in a second
nature, they adopt an objectivating attitude to each other and to them-
selves, and they transform social and intrapsychic relations into instru-
mental relations. In this respect, the transformation of concrete into ab-
stract labor power is a process in which communat and individual life
become reified. In what follows, T will first emphasize the strengths of
this theoretical approach (); and then discuss its weaknesses ().

(@) The Marxian theory of value is of methodological and substantive
interest for the path that we have followed from Parsons back to Weber
It specifies rules for the fundamental interchange relations betweer the
economic system and the lifeworld, that is, for the market-regulated ap-
propriation of labor power. Using these rules, systematic statements
about anonymous processes of valorization can be translated into histor-
ical statements about interaction relations between social classes. In this
way, problems of system integration—that is to say, the crisis-ridden pat-

tern of accumulation—can be reflected at the level of social integration
and connected with the dynamics of class conflict. Taking up from the
illuminating Marx interpretation of E. M. Lange,> Hauke Brankhorst has
distinguished two pairs of theory languages and observation languages,
which, depending on the pragmatic roles of their basic concepts, refer
either to states and events in the lifeworlds of capitalists and wage labor-
ers, or to systemic contexts of valorization.? The language of classes (L¢)
is constructed from such action-theoretical concepts as ‘concrete labor),
‘class interests), and the like; the language of valorization (Lv) from such
systems-theoretical concepts as ‘abstract labor’ and ‘value!

within each of these two languages, the theoretical concepts have first
to be operationalized and correlated with concepts of an observation
language.® Furthermore, statements exptessed in one theory or obser-
vation language have to be sranslated into statements of the other. The
theory of value can now be understood as an attempt to explicate these
translation rules. The metaphor of the transformation of concrete into
abstract labor is tied to the basic intuition by which Marx wants to make
clear how statements from Lct can be translated into Lyt On this basis,
and with the aid of the correlation rules linking each of the theory lan-
guages to an observation language, correspondences can then be worked
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on theory had from the start a criti-
s: he wanted to denounce the self-
dynamics of exploitation

necting of systems theory and acti
cal sense that is absent in Parson
maintainance of the economic subsystem as a
made uarecognizable under the veil of objecti.ﬁcation. .

Georg Lohmann has developed an original mterpretrjmf)n .o.f the Marx-
ian method, in particufar of the intention behind Marxs Cl‘ltl(‘:al pres:,;l-
tation” Drawing on texts from Capital, he cxplains th_c relation of the
“historical excursuses” to the “economic passages” in the narrower
sense. Only against the historically illuminated background of the d:;
struction of the life-context of the exploited proclluc'ers can the tru
about a system that transcends the horizgn of this hfevw:n:lc(i;l come t(}
light. Capital reveals its secret only in the historically preserve traces o

destruction left behind by the autonomous capitalist economic system

in a lifeworid subjected to its imperatives. The further it consolidates the

production of social wealth into a system steered autonomously via the
medium of exchange value and has, in that respect, become an ejnd unto
itself, and the further the social reality of the sphere of social labor
thereby gets adapted to the basic categories of systemf theory: alt .the
more does “the whole” reveal itself to be “the untrue” The historical
excursuses reveal “the subsumption of precapitalist modes of labor and
life under the domination of capital, the acts of resistance and struggle
of the workers for a life more in line with their demands, as well as the
formation of the processes and conditions of their lives”® '

Because Marx uses the theory of value to get from the lifeworld of
concrete labor to the economic valorization of abstract ls%bor,'he can
return from this level of systems analysis to the level of a historical and.
class-theoretical presentation of cveryday practif:_e, a.nd1 ’can there reckon
up the costs of capitalist modernization. The “bilingual” character of :-le
theoretical presentation gives to the dialectical conceptl%al fra.r;'lewor . in
which Marx brings together systems and action theory its cn‘tlca:l point:
“Whereas for Hegel the move toward more developed categories is at the
same time an advance in the manifestation of “Truth’, for Marx the furttller
categorial conceptualization of the whole is an advgncf: in u.nc’overmg
the truth about capital: that, as a whole, it is something ‘negative), some-

i is historically changeable”
thn(llga)ﬂ;\a::t ils;is point WZ can sgee a first weakness in the theory of valtlile.
My reconstruction tacitly began with the problem of connecting . F
action/lifeworld and system paradigms—a problem that became explicit
only with Parsons. This was a marked stylization; Marx dqes move ;.1t th‘e
two analytical levels of “system” and “lifewox‘rld, but their separanon is

not really presupposed in his basic econopnc conceptg which remtalln
tied to Hegelian logic. On the contrary, the mterconnt.zcnon between the
two types of theoretical statements could be explained through a se-

The Thesis of Internal Colonization 339

mantic explication of the shifts in meaning involved in using these basic
terms only if it is assumed that there is a logical (in the Hegelian sense)
connection between the development of the system and the structural
transformation of the lifeworld. It is only under this assumption that
Marx could hope to grasp a totality comprising both moments at one
blow; so to speak, by means of a theory of value that proceeds in terms
of semantic analysis. Otherwise it would have been necessary to engage
in empirical investigations of real abstraction, that is, of the transforma-
tion of concrete into abstract labor.

As matter of fact, the young Marx conceives of the unity of system and
lifeworld as did the young Hegel, on the model of a ruptured ethical
totality whose abstractly divided moments are condemned to pass away.
Under these premises, an accumulation process that has broken away
from orientations to use value literally amounts to an illusion—the cap-
italist system is nothing more than the ghostly form of class relations
that have become perversely anonymous and fetishized. The systemic
autonomy of the production process has the character of an enchant-
ment. Marx is convinced a priori that in capital he has before him nozh-
ing more than the mystified form of a class relation. This interpretation
excludes from the start the question of whether the systemic intercon-
nection of the capitalist economy and the modern state administration
do not also represent a higher and evolutionarily advantageous level of
integration by comparison to traditional societies. Marx conceives of
capitalist society so strongly as a totality that he fails 1o recognize the
intrinsic evolutionary value that media-steered subsystems possess. He
does not see that the differentiation of the state apparatus and the econ-
omy also represents a higher level of system differentiation, which si-
multaneously opens up new steering possibilities and forces a reorgani-
zation of the old, feudal, class relationships. The significance of this level
of integration goes beyond the institutionalization of a new class rela-
tionship.

Marx’s misperception also has consequences for his theory of revolu-
tion. He does not want merely to describe how the systemically auton-
omous process of capital’s self-realization is experienced from the life-
world perspective of the wage laborer as a continual cxploitation, how
the subsumption of labor power under the commodity form tears the
workers out of their traditional conditions of life, uproots feudal modes
of existence in a plebian fashion, and then shapes them into proletarian
forms. Rather, he projects a practical-political perspective for action,
which, in its assumptions, is exactly contrary to the perspective tacitly
adopted by systems functionalism. Systems theory presupposes that the
world-historical process of instrumentalizing the lifeworld, particularly
the sphere of social labor, in line with the imperatives of self-regulating
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systems—the process that Marx denounces—has already come tf’ a
close. The marginalized lifeworld can, it is supposed, survive only if it
transforms itself in turn into a media-steered subsystem and leaves be-
hind the communicative practice of everyday life as the empty shell of
formaily organized domains of action. As opposed to this, Marx hasl in
view a fature state of affairs in which the objective semblance of capital
has dissolved and the lifeworld, which had been held captive under the
dictates of the law of value, gets back its spontaneity. He foresees that
the forces of the industrial proletariat, at first merely in revolt, will, under
the leadership of a theoretically enlightened avant-garde, form them-
selves into a movement that seizes political power for the purpose of
revolutionizing society. Along with the private ownership of the means
of production, the movement will also destroy the institut.ional founda-
tions of the medium through which the capitalist economic system was
differentiated out, and will bring the systemically autonomous process of
economic growth back again into the horizon of the lifeworld.

System and lifeworld appear in Marx under the metaphors of .the
“realm of necessity” and the “realm of freedom” The socialist revolution
is to free the latter from the dictates of the former. It seems as if theoret-
ical critique has only to lift the spell cast by abstract labor (subsu.med
under the commodity form). The intersubjectivity of workers associated
in large industries is crippled under the self-movement of capital; theo-
retical critique has only to free it of its stiffness for an avant-garde to
mobilize living—critically enlivened—Ilabor against dead labor and to

lead it to the triumph of the lifeworld over the system of deworlded

labor power. .
As against these revolutionary expectations, Weber’s prognosis has
proven correct: the abolition of private capitalism would not at all mean
the destruction of the iron cage of modern industrial labor® Marx’s error
stems in the end from dialectically clamping together system and life-
world in 2 way that does not allow for a sufficiently sharp separation
between the level of system differentiation attained in the modern pe-
riod and the class-specific forms in which it has been institutionalized.
Marx did not withstand the temptations of Hegelian totality-thinking; he
construed the unity of system and lifeworld dialectically as an “untruc
whole” Otherwise he could not have failed to see that every modern
society, whatever its class structure, has to exhibit a high degree of struc-
tural differentiation. )
This failure is connected with a second weakness of the value-
theoretical approach. Marx has no criteria by which to distinguish the
destruction of traditional forms of life from the reification of posttradi-

tionat lifeworlds. . .
In Marx and the Marxist tradition the concept of “alienation” has been
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applied above all to the wage laborer’s mode of existence. In the Paris
Manuscripts it is still the expressivist model of creative productivity,
in which the artist develops his own essential powers as he shapes his
works, that furnishes the standard for criticizing alienated labor. This per-
spective is retained in the more strongly phenomenologically and anthro-
pologically oriented versions of contemporary praxis philosophy? Marx
himself, however, broke free of this ideal of self-formation inherited from
Herder and Romanticism'® when he moved on to the theory of value. In
the idea of an exchange of equivalents, the latter retains only a formal
perspective of distributive justice from which to judge the subsumption
of labor power under the commodity form. With the idea of transforming
conciete into abstract labor, the concept of alienation loses its determi-
nacy. It no longer refers to deviations from the model of an exemplary
praxis, but to the instrumentalization of a life that is represented as an
end in itself: “The wage laborer has to orient himself to the possibilitics
of life as a whole by abstracting from them 2 part so reduced that they
get specified as capacities to work, and these in turn are redefined in such
a way that they get expressed as objectified powers . . . Life is no longer
lived for its own sake; instead, the totality of life’s accomplishments is
used to realize a certain type of activity, namely the sale of one’s labor
power. What is posited through capitalist integration, in the ‘buying and
selling of labor power’, only as a possibility—namely, the gradual reduc-
tion of the whole of life's possibilities to the capacity to work and their
abstraction into labor power—realizes itself backwards, so to speak, in
the development of the capitalist production process”*!

This concept of alienation remains indeterminate insofar as there is
no historical index for the underlying concept, at times Aristotelian, at
times Hegelian, of a “life” that is reduced in its possibilities as a resuit of
violating the ideal of justice inherent in the exchange of equivalents.
Marx speaks in the abstract about lifc and life’s possibilities; he has no
concept of a rationalization to which the lifeworld is subject to the ex-
tent that its symbolic structures get differentiated. Thus, in the historical
context of his investigations, the concept of alienation remains peculiarly
ambiguous.

Marx uses it to criticize the conditions of life that arose with the pro-
letarianizing of craftsmen, farmers, and rural plebians in the course of
capitalist modernization. But he is unable to distinguish in this repressive
uprooting of traditional forms of life between the aspect of reification
and that of structural differentation of the lifeworld For this, the con-
cept of alienation is not sufficiently sclective. The theory of value pro-
vides no basis for a concept of reification, enabling us to identify syn-
dromes of alienation relative to the degree of rationalization attained in
a lifeworld. At the stage of posttraditional forms of life, the pain that the
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separation of culture, society, and personality _a.lso c.au‘_ses those who
grow into modern societies and form their identities within t'hem cox‘mts
as a process of individuation and not alienation. In anlextenswely r:flt.lon-
alized lifeworld, reification can be measured only against the conditions
of communicative sociation, and not against the nostalgically loaded, fre-
quently romanticized past of premodern forms of life.

I find the third, and decisive, weakness of the theory of value to lbe
the overgeneralization of a specific case of the subsumption of the h.fc'
world under the system. Even if we trace the dynamics of class conﬂlct
back to the “fundamental contradiction” between wage labor and- capital,
processes of reification need not appear only in the sphere in which they
were caused—in the sphere of social labor As we have seen, the econ-
omy steered by money depends on being functionally supplemented by
an administrative system differentiated out via the medium of power.
Thus, formally organized domains of action are able to absorb commu-
nicative contexts of life through both media—money and pc_’wer..The
process of reification can manifest itself just as well in public as in private
domains, and in the latter areas it can attach to consumer as well as to
occupational roles. By contrast, the theory of value allows for onl'y‘one
channel through which the monetarization of labor power expropriates
from producers work activities abstracted into performances.

There is in the action-theoretic foundations of the theory of value an
error similar to the one found in Weber and in two lines of Wel?er re:ce];_)-
tion, Western Marxism and Parsons: the modet of purposive rationality is
viewed as fundamental for social action as well. Marx was unable to con-
ceive the transformation of concrete into abstract labor as a special case
of the systemically induced reification of social relations in general ]?e-
cause he started from the model of the purposive actor who, alo‘ng with
his products, is robbed of the possibility of developing his ess'enual pPoOwW-
ers. The theory of value is carried through in action-theoretic concepts
that make it necessary to approach the genesis of reification below 1_:he
ievel of interaction, and to treat as derived phenomena the de-forr.nat{on
of interaction relations themselves—the deworlding of commumcat.lve
action that is transferred over to media and the technicizing of the hﬁ::-
world that follows upon this. “The one-sided interpretation of basic

action concepts, according to which action can be undcrst(?od f)nly as
productive-objectifying activity, takes its revenge in underestimating the
extent of neutralization that comes with the reduction of abstract l'ab'or.
Marx is too harmless, in categorial terms, when it comes to determining
the neutralizations of action required for system integration” '

The three weaknesses of the theory of value that we have anal.yz.ed

here explain why, despite its two-level concept of society combining
system and lifeworld, the critique of political economy has been unable
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to produce a satisfactory account of late capitalism. The Marxian ap-
proach requires an economistically foreshortened interpretation of de-
veloped capitalist societies. Marx was right to assign an evolutionary pri-
macy to the economy in such societies: the problems in this subsystem
determine the path of development of the society as a whole. But this
primacy should not mislead us into tailoring the complementary rela-
tionship between the economy and the state apparatus to a trivial notion
of base and superstructure. As opposed to the monism of the theory of
value, we have to allow for two steering media and four channels through
which the two complementary subsystems subject the lifeworld to their
imperatives. Reification effects can result in like manner from the bu-
reaucratization and monetarization of public and private areas of life.

B.—Our critical discussion of the theory of value gives occasion to build
the dynamics of an accumulation process that has become an end in itself
into the model developed eartlier for interchange relations between the
economy and state, on the one side, and the private and public spheres,
on the other (Figure 39). This model protects us against an economisti-
cally narrowed interpretation, directs our attention to the interaction
between state and economy, and provides an explanation for the char-
acteristic features of political systems in developed capitalist socicties.
Marxian orthodoxy has a hard time explaining government intervention-
ism, mass democracy, and the welfare state. The economistic approach
breaks down in the face of the pacification of class conflict and the long-
term success of reformism in European countries since World War I,
under the banner of a social-democratic program in the broader sense.
In what follows, I shall () indicate the theoretical deficits detrimental
to Marx’s attempts to explain late capitalism, in particular state interven-
tionism, mass democracy, and the welfare state; and then (b) introduce a
model that explains the compromise structures of late capitalism and the
cracks within them; and finally (¢) go back to the role of culture, to
which the Marxian theory of ideology does not do justice.

(a) Government Interventionism. If we take as a basis the model of
two complementary subsystems, one of which presents the problems to
the other, a crisis theory that proceeds only in economic terms proves
to be unsatisfactory. Even if system problems arise in the first place from
the crisis-ridden course of economic growth, economic disequilibria can
be balanced through the state jumping into the functional gaps of the
market. Of course, the substitution of governmental for market functions
takes place under the proviso that the sovereign right of private enter-
prise in matters of investment be fundamentally safeguarded. Economic
growth would lose its intrinsic capitalist dynamics and the economy
would forfeit its primacy if the production process were controlled
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through the medium of power. The intervention of the state may not
affect the division of labor between a market-dependent economy and
an economically unproductive state. In all three central dimensions-.-
guaranteeing by military and legal-institutional means the presypp031-
tions for the continuance of the mode of production; influencing the
business cycle; and attending to the infrastructure with a view to t‘hc
conditions of capital realization—government intervention has the in-
direct form of manipulating the boundary conditions for the dfacisllons. of
private enterprise, and the reactive form of strategies for avoiding 1_ts side
effects or compensating for them. This refracted mode of emp!oymg ad-
ministrative power is determined by the propelling mechanism of an
economy steered via the money medium. N N
As a result of this structural dilemma, economically conditioned crisis
tendencies are not only administratively processed, flattened out, a:nd
intercepted, but also are inadvertently displaced into the administrative
system. They can appear in various forms there—for exa‘lmple, as cof-
flicts between business-cycle policy and infrastructure policy, as an over-
use of the resource “time” (national debt), as an overloading of bureau-
cratic planning capacities, and so forth. This cap, in turn, call forth relief
strategies aimed at shifting the burden of problems back onto tht'f ecc.)-
nomic system. Claus Offe has been particularly concerned Fo explain this
complicated pattern of crises and of maneuvers to deal with thlem—.os-
cillating from one subsystem to the other, pushed from onc dimension
to the other.'® ' _
Mass democracy. If we start from 2 model with two steering media,
namely, money and power, then an economic theory of democracy fte—
veloped in terms of Marxist functionalism is inadequate. In conllparmg
these two media, we saw that the institutionalization of power is more
demanding than that of money. Money is anchored in the lifeworld by
the institutions of bourgeois private law; for this reason the theory of
value can start from the contractual relation between the wage laborer
and the owner of capital. By contrast, the public-legal (in the sensc of
the law applying to public bodies) pendant of an organization of offices
does not suffice for power; above and beyond this, a legitimation o.f 'the
political order is needed. And only democratic procedures of political
will-formation can in principle generate legitimacy under conditions of
a rationalized lifeworld with highly individuated members, with norms
that have become abstract, positive, and in need of justification, and with
traditions that have, as regards their claim to authority, been reflectively
refracted and set communicatively aflow.' In this respect, the organized
labor movement aimed in the same direction as the bourgeois emanci-
pation movements. In the end, the legitimation process is regulated—on
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the basis of freedom of organization and of belief, and by way of compe-
tition between parties—in the form of free, secret, and general clections.
Of course, the political participation of citizens takes place under certain
structural restrictions.

Between capitalism and democracy there is an indissoluble tension;
in them two opposed principles of societal integration compete for pri-
macy. If we look at the self-understanding expressed in the basic prin-
ciples of democratic constitutions, modern societies assert the primacy
of a lifeworld in relation to the subsystems separated out of its institu-
tional orders. The normative meaning of democracy can be rendered in
social-theoretical terms by the formula that the fulfillment of the func-
tional necessities of systemically integrated domains of action shall find
its limits in the integrity of the lifeworld, that is to say, in the require-
ments of domains of action dependent on social integration. On the
other hand, the internal dynamics of the capitalist economic system can
be preserved only insofar as the accumulation process is uncoupled from
orientations to0 use value. The propelling mechanism of the economic
system has to be kept as free as possible from lifeworld restrictions as
well as from the demands for legitimation directed to the administrative
system. The internal systemic logic of capitalism can be rendered in
social-theoretical terms by the formula that the functional necessities of
systemically integrated domains of action shall be met, if need be, even
at the cost of technicizing the lifeworld. Systems theory of the Luhman-
nian sort transforms this practical postulate into a theoretical one and
thus makes its normative content unrecognizable.

Offe has expressed the tension between capitalism and democracy,
from the standpoint of the competition between two contrary principles
of societal integration, in the following paradox:

Capitalist societies are distinguished from all others not by the prob-
lem of their reproduction, that is, the reconciliation of social and sys-
tem integration, but by the fact that they attempt to deal with what is
in fact the basic problem of all socictics in a way that simultaneously
entertains two solutions which logically preclade one another: the
differentiation or privatization of production and its politicization or
“socialization” (in the Marxian sense). The two strategies thwart and
paralyze cach other As a result the system is constantly confronted
with the dilemma of having to abstract from the normative rules of
action and the meaning relations of subjects without being able to
disregard them. The political neutralization of the spheres of labor,
production, and distribution is simultaneously confirmed and repu-
diated.'>
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This paradox also manifests itself in the fact that if parties want to gain
or retain the power of office, they have to secure the trust of private
investors and of the masses simultaneously.

Above all, the two imperatives clash in the political public sphere,

where the autonomy of the lifeworld has to prove itself in the face of the
administrative system. The “public opinion” that gets articulated there
has a different meaning from the perspective of the lifeworld than it does
from the systemic perspective of the state apparatus.'® One or the other
of these perspectives is adopted by political sociologists according to
whether they take an action-theoretic or a systems-theoretic approach;
the chosen perspective is then applied to support a pluralistic, or ideol-
ogy-critical, or authoritarian approach. Thus, from one point of view,
what opinion polls report as public opinion or the will of the voters, of
parties and associations, counts as 4 pluralistic expression of a general
interest; social consensus is regarded as the first link in the chain of
political will-formation and as the basis of legitimation. From the other
point of view, the same consensus counts as the result of engineering
legitimation; it is regarded as the last link in the chain of production of
mass loyalty, with which the political system outfits itself in order to
make jtself independent from lifeworld restrictions. These two lines of
interpretation have been falsely opposed to one another as the normative
versus the empirical approach to democracy. In fact, however, each of
the two views contains only one aspect of mass democracy. The forma-
tion of will that takes place via competition between partics is a result of
both—the pull of communication processes in which norms and values
are shaped, on the one hand, and the push of organizational perform-
ances by the political system, on the other.

The political system produces mass loyalty in both a positive and a
selective manner: positively through the prospect of making good on.
social-welfare programs, selectively through excluding themes and con-
tributions from public discussion. This can be accomplished through a
sociostructural filtering of access to the political public sphere, through
a bureaucratic deformation of the structures of public communication,
or through manipulative control of the flow of communication.

By a combination of such variables we can explain how the symbolic
sclf-presentation of political elites in the public sphere can be largely
uncoupled from real decisjion-making processes within the political sys-
tem.!” Corresponding to this, we find a segmenting of the role of the
voter, to which political participation is generally restricted. In general,
electoral decisions have influence only on the recruitment of leadership
personnel; as far as the motives behind them are concerned, they are
removed from the grasp of discursive will-formation. This arrangement
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amounts to a neutralization of the possibilities for political participation
opened up by the role of citizen.!8

Welifare state If we begin with a model of the interchange of the for-
mally organized domains of economics and politics, on the one side, and
communicatively structured domains of the private and public spl;eres
on the other, then we have to consider that problems arising in the
sphere of social labor get shifted from private to public spheres of life
and, under the conditions of competitive-democratic will-formation, are
there transformed into mortgages on legitimation. The social bur&ens
resulting from class conflict—and these are in the first instance private
burdens——cannot be kept away from the political sphere. Thus does so-
cial welfare become the political content of mass democracy. This shows
that the political system cannot emancipate itself without a trace from
its citizens’ orientations to use values. It cannot produce mass loyalty in
any desired amount, but must, in its social-welfare programs, also make
offers that can be checked as to fulfillment. ,

The iegal institutionalization of collective bargaining became the basis
f)f a reform politics that has brought about a pacification of class conflict
in the social-welfare state. The core of the matter is the legislation of
rights and entitlements in the spheres of work and social welfare making
provision for the basic risks of the wage laborers’ existence and éompen-
sating them for handicaps that arise from the structurally weaker market
positions {of employees, tenants, consumers, etc.). Social-welfare policy
heads off extreme disadvantages and insecurities without, naturally, af-
fecting the structuraily unequal property, income, and power relatié)ns.
The regulations and performances of the social-welfare state are, how-
ever, not only oriented to goals of social adjustment through ind;vidual
compensations, but also to overcoming coliectively experienced, exter-
Il?ll cffects—for example, in the ecologically sensitive areas of town plan-
ning and highway construction, energy and water policy, protection of
the countryside, or in the areas of health, culture, and education.

Politics directed to expanding the social-welfare state is certainly
faced with a dilemma, which is expressed at the fiscal level in the zero-
sum game between pubic expenditures for social-welfare measures, on
the one side, and expenditures aimed to promote business and to,im-
prove the infrastructure in ways that foster economic growth, on the
.other side. The dilemma consists in the fact that the social-welf;re state
is supposed to head off immediately negative effects on the lifeworld of
a capitalistically organized occupational system, as well as the dysfunc-
tional side effects thereupon of economic growth that is steered through
capital accumulation, and it is supposed to do so without encroaching
upon the organizational form, the structure, or the drive mechanism of
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economic production. Not the least among the reasons why it may not
impair the conditions of stability and the requirements of mobility of
capitalist growth is the following: adjustments to the pattern of distribu-
tion of social compensations trigger reactions on the part of privileged
groups unless they can be covered by increases in the social product and
thus do not affect the propertied classes; when this is not the case, such
measures cannot fulfill the function of containing and mitigating class
conflict.

Thus, not only is the extent of social-welfare expenditures subject to
fiscal restrictions, the kind of social-welfare performances, the organized
way in which life is provided for, has to fit into the structure of an inter-

change, via moncy and power, between formally organized domains of

action and their environments.

(») Insofar as the political system in developed capitalist societies
tructural dilemmas accompanying govern-
and the welfare state, structures
paradoxical from the

manages to overcome the s
ment interventionism, mass democracy,
of late capitalism take shapes that have to appear as
perspective of a Marxian theory with a narrowly economic approach.
The welfare-state pacification of class conflict comes about under the
condition of a continuation of the accumulation process whose capitalist
drive mechanism is protected and not altered by the interventions of the
state. In the West, under both social-democratic and conservative gov-
ernments, a reformism relying on the instruments of Keynesian econom-
ics has made this development into a program; since 1945, especially in
the phase of reconstructing and expanding destroyed productive capac-
ity, it has achieved unmistakable economic and sociopolitical successes.

The societal structures that have crystallized out in the process should

not, however, be interpreted in the manner of Austro-Marxist theoreti-
is, as the result of a class

cians such as Otto Bauer or Kar! Renner, that

compromise. For with the institutionalization of class conflict, the social
antagonism bred by private disposition over the means of producing so-
cial wealth increasingly loses its structure-forming power for the life-

worlds of social groups, although it does remain constitutive for the

structure of the economic system. Late capitalism makes use in its own

way of the relative uncoupling of system and lifeworld. A class structure

shifted out of the lifeworld into the system loses its historically patpable
shape. The unequal distribution of social rewards reflects a structure of
privilege that can no longer be traced back to class positions in any un-
qualified way. The old sources of inequality are, to be sure, not sealed off,
but now there is interference with both welfare-state compensations and
inequalities of another sort. Disparities and conflicts among marginal

groups are characteristic of this. The more the class conflict that is built
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into society through the private economic form of accumulation can be
damm.ed up and kept latent, the more problems come to the fore that d
not directly violate interest positions ascribable on a class-specific basis0
Here I shall not go into the difficult problem of how the compositioﬁ
rules _for the pattern of social equality in late capitalism undergo change;
I am intcrested rather in how a new type of reification effect arisesgin’
class-unspecific ways, and why these effects—filtered, naturally, through
Fhe pattern of social inequality and spread around in’ a diﬁerel,ltiai fash-
:)(;1:1 - :I(.)l:. today found above all in communicatively structured domains
. The v.velfare-state compromise alters the conditions of the four exist-
ing relations between system (economy and state) and lifeworld (private
and public spheres), around which the roles of the employee all)ld the
consum.cr, the client of public bureaucracies and the citizen of the state
crystallize. In his theory of value Marx concentrated solely on the ex,
f:hange of labor power for wages and found the symptoms of reificatio \
{n the sphere of social labor. Before his eyes he had that historicall lir.un
ited t}(pe of alienation that Engels, for example, had described itZ Th -
Condition of the Working Class in England,'® From the model of alierf
ated factory work in the early stages of industrialization, Marx developed
a concept of alienation that he carried over to the prol’etarian lifeW(I))rld
as a whole. This concept makes no distinction between the dislocation
of trz!ditional lifeworlds and the destruction of posttraditional lifeworlds
And it also does not discriminate between impoverishment, which con:
cerns the material reproduction of the lifeworld, and disturl;ances in th
symbolic reproduction of the lifeworld—in Weber's terms, betwe .
?urotllallems of outer and of inner need. But this type of a]ienati(;n re::c:e,(i'i:rs1
esiab;:;ha:(f further into the background as the welfare state becomes
In the social-welfare state, the roles provided by the occupational
system become, so to speak, normalized. Within the framework of
p(?st-traditional lifeworlds, the structural differentiation of emplo mcr(:t
w1tl_1in organizations is no foreign element in any case; the burdgns
sulting from the character of heteronomously detcrminéd work are m 1c‘le
at least subjectively bearable—if not through “humanizing” the WZrE
pla(.:e:, through providing monetary rewards and legally guaranteed se-
curities—and are largely headed off in this way, along with other disad
vantages and risks stemming from the status of workers and emplo ccs-
The ‘role of employee loses its debilitating proletarian features vgmf th ‘
f:ont{nuous risc in the standard of living, however differentiated b stra:
ification. As the private sphere is shielded against palpable conseql};ences
of the system imperatives at work, conflicts over distribution also lose
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their explosive power; it is only in dramatic, exceptional C?Sf-:s th;: dtlf;)egi
go beyond the institutional boundaries of collective bargaining

ing issue.
COT&: r?:‘r: ::;guilibrium between normalized occupational roles and up-
graded consumer roles is, as we have seen, the result of‘a. welfare arran(gie-
ment that comes about under the legitimation .condmons .of ma;s e-
mocracy. The theory of value was wrong to {gnore the interc anigfi
relations between the political system and the lifeworld. For the pa'cl-b
cation of the sphere of social labor is only the counterpart to an equi tnh -
rium established on the other side, between an cxl?and’cd, but at the
same time neutralized, citizen’s role and blown-up client’s role. The es-
tablishment of basic political rights in the framework of mass democracy
means, on the one hand, a universalization of the role of citizen .a.nd, on
the other hand, a segmenting of this role from the dec‘lsfon-makmg pro-
cess, a cleansing of political participation from 3.[‘.1}7 parue:patogf ;mtlltlel;té
Legitimacy and mass loyalty form an alloy.that 1s not analyzed by tho
involved and cannot be broken down into its critical c.()fnponents.

For this neutralization of the generalized role of c1t1.zi.:n, the w;:.lfare
state also pays in the coin of usc values that come to citizens as c 1etnhts
of welfare-state bureaucracies, “Clients” are customers v\.fho e.n)oyth e
rewards of the welfare state; the clicnt role is 2 compa.mon ple(;)e at
muakes political participation that has been cvaporated 1r3t0 a% a c:lsftra(t:
tion and robbed of its effectiveness acceptable. The n.egatwe side ;cl_s
of institutionalizing an alienated mode of having a say ift MAtters of pul ttic
interest are passed off onto the client role in much the same way as the
burdens of normalizing alienated labor are passed off ontf) the cons:lme;
role. It is primarily in these two channels that new Cf:)nthcft p(.)t'e:;? thseg-
late capitalist society are gathering. With the exception of critic -
rists such as Marcuse and Adorno, Marxists have fo.u_nd these: new pOtCl;J
tials vexing. Of course, the framework of the critique of instrument:
reason within which those critical theorists operated has ‘turm.éd out to
be too narrow. Only in the framework of a critique of functionalist rcalson
can we give a plausible account of why, under the COVf:r of a more (:;1 -Ciz
successful welfare-state compromise, there should still ‘be a.ny co 11c
breaking out at all—conflicts that do not appear pn.max:'llyl in dc a:lsti
specific forms and yet go back to a class structure that .1s disp acet (11 o
systemically integrated domains of action. The cxplanfitlon Sl..lgg::lf ed by
our model of late capitalist society—a modell that is adm‘atte Y. vetl;y
stylized and that works with only a few, idealized assumptions—is the

fou\?(/:;lffe.-state mass democracy is an arrangement_ that renders the cla:lss
antagonism still built into the economic sys-tem innocuous, underdtbe
condition, however, that the capitalist dynamics of growth, protected by
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measures of state intervention, do not grow weak. Only then is there a
mass of compensation available that can be distributed according to im-
plicitly agreed upon criteria, in ritualized confrontations, and channeled
into the roles of consumer and client in such a way that the structures
of alicnated labor and alienated political participation develop no explo-
sive power. However, the politically supported, internal dynamics of the
cconomic system result in a4 more or less continuous increase in system
complexity-—which means not only an extension of formally organized
domains of action, but an increase in their internal density as well. This
is true, in the first place, for relations within the subsystems of the econ-
omy and the public administration and for their relations with each other,
It is this internal growth that explains the processes of concentration in
commodity, capital, and labor markets, the centralization of private firms
and public agencies, as well as part of the expansion in the functions and
activities of the state (as manifested by the correlative rise in government
budgets).

However, the growth of this whole complex has as much to do with
the interchange of the subsystems with those spheres of the lifeworld
that have gotten redefined as system environments—in the first instance,
private households that have been converted over to mass consumption,
and client relations that are coordinated with bureaucratic provisions for
life.

On the basic assumptions of our model, these are the two channels
through which the compensations flow; which the welfare state offers for
the pacification of the sphere of social labor and the neutralization of
participation in political decision-making processes. If we ignore for the
moment crisis-laden disequilibria of the system that are passed on to the
lifeworld in administratively processed forms, capitalist growth triggers
conflicts within the lifeworld chiefly as a consequence of the expansion
and the increasing density of the monetary-bureaucratic complex; this

happens, first of all, where socially integrated contexts of life are rede-
fined around the roles of consumer and client and assimilated 1o system-
ically integrated domains of action. Such processes have always been part
of capitalist modernization; historically, they have been successful in
overriding the defensive reaction of those affected so long as it was pri-
marily a question of transferring the material reproduction of the life-
world over to formally organized domains of action. Along the front be-
tween system and lifeworld, the lifeworld evidently offers stubborn and
possibly successful resistance only when functions of symbolic repro-
duction are in question.
(¢) Before getting into these empirical matters, we have to pick up a
thread that we earlier laid aside. We interpreted Weber’s thesis of the loss
of freedom in terms of a systemically induced reification of communica-
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tively structured domains of action; then, from our crit.ical (11sc;1&:sis[iovlc:r I;t)f
the theory of value, we arrived at hyplotheses that mxg%lgl ":}ipsocietie:
there are reification tendencies at all in dcvel?ped capitalis o iticai
even if in an altered form. But how does Weber’s s.econd cuiFu.r -Cr !
thesis—which had to do with the disintegration of rehglous-gietou
physical worldviews and with phenomena of a loss of me;rlnnggh——o o
gether with this reception of Marx? In Marx and Luk.au:s1 e eSCizus_
reification is supplemented and supported by a Fh.eory of < ass COt.l Closs
ness. The latter is directed, in an ideology-critical fashion, :ilgam the
dominant form of consciousness and reclaims for the other E‘il ¢ :;tra in
privileged opportunities for critical insight. In the face of a c isd ot tgh .
nism pacified by means of welfare-state measures, howe::r, | In e
face of the growing aponymity of class structures, the ! eory of class
consciousness loses its empirical reference. It no l(?nger' as t?iilzl aton
to a society in which we are increasing‘ly unable t.o xdentl(fiy 1;5 < f;abora_
specific lifeworlds. Consistent ;vith thls,ltl—l:?ékhelmer an
d it with a theory of mass cu . ‘
tori/[z}::?:veloped his dialectical concept of ifjeology Wlt]l’; fan I;:Z;of
eighteenth-century bourgeois culture. ’.I‘hesc 1deals. of sch‘ or namrai
which had found classic expression in science and phllosop Y, lih ure
right and economics, in art and literatare, had entered‘u_lto ndeof w
understanding and the private life-styles qf the bour,.geo.lsie aof of an
increasingly bourgeois nobility, as well as into the prmcxples lull)re i
order. Marx recognized the ambivalent content qf b.ot.lrgeoﬁ c1:1 E.md
its claims to autonomy and scientific method, to 1r.1d1'v1dual €c Oﬂ;l <
universalism, to radical, romantic self-disclosure, it is on the omzh anu:
the result of cultural rationalization—hz}vi.ng ceased to 1l'c.ly‘ on 0:: z] -
thority of tradition, it is sensitive to criticism afld seif—cnncmdm.nhistor_
other hand, however, the normative conFents Of'ltS abs.tr‘act ant un1 .y
ical ideas, overshooting as they do existing socna.l fealmes, n(? ‘;)- aly ig—
port a critically transforming practice by pro-vxdmg sqme initi %‘uin
ance, but also support an affirming and cndorsmg. pra:(:tlce b?f plrc;w b}i
a measure of idealistic transfiguration. The ut0p1an—1d.eolog1ca \ ofl; ¢
character of bourgeois culture has been worked o'ut again and again S00f
Marx to Marcuse.?® This description applies to just t.h‘()Sf: st}'ucturz of
consciousness that we would expect under the conditions of a mode.

form of understanding.

We designated as a “modern form of understanding” a structure of

communication characterized in profane dorlnains of activityf by tt:leo f:lc;zs:
that (@) communicative actions are increasingly ldetachcd rocrlnd orma
tive contexts and become increasingly dense, ?mth an. expan. € » dl:l)f _
for contingencies; and (&) forms of argumentation are institutionalty
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ferentiated, namely, theoretical discourse in the scientific enterprise,
moral-practical discourse in the political public sphere and in the legal
system, and aesthetic criticism in the artistic and literary enterprise. (See
Figure 28 above). In the early modern period, the realm of the sacred
was not completely leveled down; in secularized form it lived on in the
contemplation of an art that had not shed its aura, as well as in practically
effective religious and philosophical traditions, in the transitional forms
of 2 not yet fully secularized bourgeois culture. As this residue of the
sacred gets flattened out, however, as the syndrome of validity claims gets
disentangled here as well, the “loss of meaning” that occupied Weber
makes itself felt. The rationality differential that had always existed be-
tween the realms of the sacred and the profane now disappears. The
rationality potential released in the profane realm had previously been
narrowed down and neutralized by worldviews. Considered in structural
terms, these worldviews were at a lower level of rationality than cvery-
day consciousness; at the time, however, they were intellectually better
worked through and articulated. What is more, mythical or religious
worldviews were so deeply rooted in ritual or cultic practices that the
motives and value orientations formed without coercion in collective
convictions were sealed off from the influx of dissonant experiences,
from the rationality of everyday life. This all changes with the seculari-
zation of bourgcois culture. The irrationally binding, sacrally preserved
power of a level of rationality that had been superseded in everyday prac-
tice begins to wane. The substance of basic convictions that were cultur-
ally sanctioned and did not need to be argued for begins to evaporate,

From the logic of cultural rationalization we can project the vanishing
point toward which cultural modernity is heading; as the rationality dif-
ferential between the profane realm of action and a definitively disen-
chanted culture gets leveled out, the latter will iose the properties that
made it capable of taking on ideological funcrions.

Of course, this state of affairs—which Daniel Bell has proclaimed as
“The End of Ideology”—was a long time coming. The French Revolution,
which was fought under the banner of bourgeois ideals, inaugurated the
epoch of ideologically determined mass movements. The classical bour-
geois emancipation movements gave rise to traditionalist reactions with
the characteristics of a regression to the prebourgeois level of imitated
substantiality. On the other hand, there was also a syndrome of hetero-
gencous modern reactions, ranging across a broad spectrum of scien-
tific—mostly psecudoscientific—popular views, from anarchism, com-
munism, and socialism, through syndicalist, radical-democratic, and
conservative-revolutionary orientations, to fascism and National Social-
ism. This was the second generation of ideologies that arose on the
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ground of bourgeois society. All differences in formal level ar{d synthf;nc
power notwithstanding, they have one thing in commo'n. Unhk(.: the ¢ a;l
sical bourgeois ideology, these worldviews, roqted in tt?e mnet;en h
century, work up specifically modern manifestations (?f Wlthdl':.)w an
deprivation—that is to say, deficits inflicted upon the hff.:world v s_oci:z-
tal modernization. This is the direction indicated, for msta.n.cc, by tl.e
visionary desires for a moral or aesthetic renewz.al.of the ponueif;? tIC
sphere or, more generally, for revitalizing E-i p(?11t1cs that has s : tho:)
administration. Thus, tendencies to moralization are ex.press.ed m. e
ideals of autonomy and participation that usually prcdommat_e.m r.admal-
democratic and socialist movements. Tendenci.es to ﬂCStthlCl.Za.tl().ﬂhafC
expressed in needs for expressive self-presentation and a.uthentl.aty, t 6317
can predominate in both authoritarian movements (like fasc.1sm) an;
antiauthoritarian movements (like anarchism). Such tendencies a‘reallin
keeping with modernity inasmuch as they do ngt turn to mctaph‘ys;xlc ng
or religiously satisfying worldviews to “salvage the mm:a.i-;.)ractm a <
expressive moments suppressed or neglectecl. by the capltah_st patt.crnth
modernization; they seek, instead, to establish them practically in e.
new life forms of a society revolutionized in some way or ot.:her. .
In spite of the differences in content, these worl‘dwews st%ll share Wlt;
the ideologies of the first generation—the c?ffsprlng of rauo.na] na;ur :
law, of utilitarianism, of bourgeois sociati Phﬂosophy z‘md ph;losi)ip V4 3
history in general—the form of totalizing conceptions of order al -
dressed to the political consciousness of corrfrades and parmzrs in
struggle. It is just this form of a global interpretation of tl}e wholf‘:, r?::!i
up from the perspective of the lifeworld and capable of integration, tha
had to break down in the communication structures of 2 developed mo-

dernity. When the auratic traces of the sacred have been lost and the .

products of a synthetic, world-picturing power of imz.iginat%on. have van
ished, the form of understanding, now fully differentiated ]I:l its validity
basis, becomes so transparent that the communicative pFﬂCthC of t?vcryi-
day life no longer affords any niches for the structural violence of ideol-
ogies. The imperatives of autonomous subsysternsl then have to eyfgrt
their influence on socially integrated domains of action ftoTn the outs_l e,
and in a discernible fashion. They can no longer hide beh:lnd the rat;oni;
ality differential between sacred and profane realms of action atilfd reacld
inconspicuously through action orientations so as t(? draw the lifewor
into intuitively inaccessible, functional interconnections. '

If, however, the rationalized lifeworld more and more loses its struc-
tural possibilities for ideology formation, if the fa_cts that speak for an
instrumentalizing of the lifeworld can hardly be interpreted away any
longer and ousted from the horizon of the lifeworld, one would expect
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that the competition between forms of social and system integration
would openly come to the fore. But the late capitalist societies fitting the
description of “welfare-state pacification” do not confirm this conjecture.
They have evidently found some functional equivalent for ideology for-
mation. In place of the positive task of meeting a certain need for in-
terpretation by ideological means, we have the negative requirement
of preventing holistic interpretations from coming into existence. The
lifeworld is always constituted in the form of a global knowledge inter-
subjectively shared by its members; thus, the desired cquivalent for no
longer available ideologies might simply consist in the fact that the
everyday knowledge appearing in totalized form remains diffuse, or at
least never attains that level of articulation at which alone knowledge
can be accepted as valid according to the standards of cultural moder-
nity. Everyday consciousness is robbed of its power to synthesize; it be-
comes fragmenied,

Something of this sort does in fact happen; the differentiation of sci-
ence, morality, and art, which is characteristic of occidental rationalism,
results not only in a growing autonomy for sectors dealt with by special-
ists, but also in the splitting off of these sectors from a stream of tradition
continuing on in everyday practice in a quasi-natural fashion. This split
has been repeatedly experienced as a problem. The attempts at an Auf-
hebung of philosophy and art were rebellions against structures that sub-
ordinated everyday consciousness to the standards of exclusive expert
cultures developing according to their own logics and that yet cut it off
from any influx from them.?! Everyday consciousness sees itself thrown
back on traditions whose claims to validity have already been suspended,;
where it does escape the spell of traditionalism, it is hopelessly splin-
tered. In place of “false consciousness” we today have a “fragmented con-
sciousness” that blocks enlightenment by the mechanism of reification.
It is only with this that the conditions for a colonization of the lifeworld
are met. When stripped of their ideological veils, the imperatives of au-
tonomous subsysterns make their way into the lifeworld from the out-
side—like colonial masters coming into a tribal society—and force a
process of assimilation upon it. The diffused perspectives of the local
culture cannot be sufficiently coordinated to permit the play of the me-
tropolis and the world market to be grasped from the periphery.

Thus, the theory of tate-capitalist reification, reformulated in terms of
system and lifeworld, has to be supplemented by an analysis of cultural
modernity, which replaces the now superseded theory of consciousness.
Rather than serving a critique of ideology, this analysis would have to
¢xplain the cultural impoverishment and fragmentation of everyday con-
sciousness. Rather than hunting after the scattered traces of revolution-
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i iti rre-
ary consciousness, it would have to examine the con(‘htno_nj1 2(; e
coupling a rationalized culture with an everyday communicatio p

dent on vital traditions.

C —Tendencies toward Juridification.—I ha.ve exp}aiped 1:h:3h sy;nptt(zg;i
of reification appearing in developed capitalist societies by € ::ecrvenc
the media-controlled subsystems of the economy and t.he statedm crvenc
with monetary and bureaucratic means il.‘.l thfi‘symb(?llf: repro l;:h on of
the lifeworld. According to our hypothesis, a colonialization o

world” can come about only

- when traditional forms of life are so far disr.nantled that the s.truc;uratl:

components of the lifeworld (culture, society, and personality ) haw
i iated to a great extent; _

-zflfsndelgg\eafge rclation%r between the subsystems and the hfc;wzrii
are regulated through differentiated roles (for emp_l()ymflnt a h(()) 1% !
nized work places, for the consumer demand of prw_ate on(;s;: p rj
for the relation of clients to government bu;caucracms, and for fo

icipation in the legitimation process );

. $;le§a:t§ac£:l abstractionsgthat make availa.ble the labor po;vf; Oflthff
employed and make possible the mobilization of the vot.e of the :1 erz
torate are tolerated by those aﬁectc;d as a trade-off against soci

i of time and moncy );

-:&v:lreclsc(tll?etsinzgmpensations are financed according to the Wellf_arc;
state pattern from the gains of capitalist growth and ar(fe cani 1z§d
into those roles in which, withdrawn from the wo.rld o Woij a d
the public sphere, privatized hopes for se]'f-actuahzanon an secr
determination are primarily located, namely, in the roles of consum “

and client.

Statements about an internal coloniajiz.aqon of the lifew:lrlfc(i) rax;:) ;talaf
relatively high level of generalization. :I'hm is not so unufsu Jor socia-
theoretical reflection, as can be seen in the example 0 5yse;i e
tionalism as well. But such a theory is always ex!aoscd to th:b a;ag e
overgeneralization and so must b(? tablte ts ?I;;i‘l]fly t;te ;:;)s:e pfovji/dpe o
iri that is appropriate to 1L ovide an
2}?3.1?111133 o;ets;::r grliclence b}? I\:vhich the thcsi.s of internal colorgahztslo;
can be tested: the juridification of communicatively stru.cn.irel a;‘erious
action. I choose this example because it offers no pasticu ;1: y crious
problems in method or content. The development .Of law be Oﬁg:m > he
undisputed and, since Durkheim and Weber, classical researc

sociology. . . .
If it i%ytrue that the symbolic reproduction of the lifeworld cannot be |
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transposed onto the base of systemic integration without pathological
consequences, and if precisely this trend is the unavoidable side effect of
a successful welfare-state program, then in the areas of cultural reproduc-
tion, social integration, and socialization an assimilation to formally or-
ganized domains of action would have to take place under the conditions
mentioned above. The social relations we call “formally organized” are
those that are first constituted in forms of modern law. Thus it is to be
expected that the changeover from social to system integration would
take the form of juridification processes. The predicted reification effects
would have to be demonstrated at the analytical level and, indeed, as
being the symptomatic consequence of g specific kind of juridification.
I shall analyze this specific juridification process in connection with
German examples from the spheres of family and school law. It is only
the late offshoot of a juridification process that has accompartied bous-
geois society since its beginnings. The expression ‘juridification’ [Ver-
rechtlichung] refers quite generally to the tendency toward an increase
in formal (or positive, written ) law that can be observed in modern so-
ciety. We can distinguish here between the expansion of law; that is the
legal regulation of new; hitherto informally regulated social matters, from
the increasing density of law, that is, the specialized breakdown of giobal
statements of the legally relevant facts [Rechtstatbestinde] into more de-
tailed statements.?? Otto Kirchheimer introduced the term Vervechi-
tichung into academic discussion during the Weimar Republic. At that
time he had in mind primarily the institutionalization of class conflict
through collective bargaining law and labor law; and in general the jur-
istic containment of social conflicts and political struggles. This devel-
opment toward the welfare state, which found expression in the partici-
patory social rights [soziale Teilbaberechte] of the Weimar Constitution
and received great attention in the constitutional law theories of the time
(above all from Heller, Smend, and Carl Schmitt), is but the last link in a
chain of juridification thrusts, In rough outline, we can distinguish four
epochal juridification processes. The first wave led to the bourgeois
state, which, in western Europe, developed during the period of Absolut-
ism in the form of the European state system. The second wave led to
the constitutional state [Rechtsstaat), which found an exemplary form
in the monarchy of nineteenth-century Germany. The third wave led
to the democratic constitutional state |demokratischer Rechtssiaat),
which spread in Europe and in North Ametica in the wake of the French
Revolution. The last stage (to date) led finally to the democratic welfare
Stale [soziale und demokratische Rechisstaat], which was achieved
through the struggles of the European workers’ movement in the course
of the twentieth century and codified, for example, in Article 21 of the
Constitution of the Federal Republic of Germany. I will characterize
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these four global waves of juridification from the viewpoint of the un-
coupling of system and lifeworld and the conflict of the lifeworld with
the inner dynamics of autonomous subsystems.

(@) The European development of law during the phase of Absolutism
can be understood basically as an institutionalization of the two media
through which the economy and state were differentiated off into sub-
systems. The bourgeois state formed the political order within which
early modern, occupationally structured society was transformed into a
capitalist market society. On the one hand, relations among individual
commodity owners were subjected to legal regulation in a code of civil
law tailored to strategically acting legal persons who entered into con-
tracts with one another. As we have scen, this legal order is characterized
by positivity, generality, and formality; it is constructed on the basis of
the modern concept of statutory law and the concept of the legal person
as one who can enter into contracts, acquire, alienate, and bequeath
property. The legal order is supposed to guarantee the liberty and prop-
erty of the private person, the security of the law [Rechissicherbeit), the
formal equality of all legal subjects before the law, and thereby the cal-
culability of all legally normed action. On the other hand, public law
authorizes a sovereign state power with a monopoly on coercive force as
the sole source of legal authority. ‘The sovereign is absolved from orien-
tation toward any particular policies or from specific state objectives and
becomes defined instrumentally, that is, only in relation to the means for
the legal exercise of bureaucratically organized domination. The means
of effectively allocating power become the only goal.

With this first wave of juridification, “civil socicty” was constituted, if
we use this expression in the scnse of Hegel's philosophy of right. The
self-understanding of this phase found its most cotisistent expression in

Hobbes's Leviatban. This is of special interest in our context inasmuch -

as Hobbes constructs the social order exclusively from the system per-
spective of a state that constitutes civil society; he defines the lifeworld
negatively—it encompasses everything excluded from the administra-
tive sysiem and left to private discretion, The lifeworld is that from
which civil law and legal authority emancipate the citizen; its essence
lies in the corporatively bound, status-dependent conditions of life that

had found their particularistic expression in feudal [stdndisch] laws con-

cerning person, profession, trade, and land. What remains of this in
Hobbes's rational state is attributed to the sphere of the private, which
indeed can now only be characterized privately—by the minimum of
peace that ensures physical survival, and by the unfettering of the empir-
ical needs of isolated subjects who compete for scarce resources accord-
ing to the laws of the market. The lifeworld is the unspecific reservoir
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from which the subsystems of the economy and state extract what the
need for their reproduction: performance at work and obedience.? i
The Hobbesian construction hits exactly at the level of abstraction at
which the innovations of the bourgeois state—namely, legal provisions
for the institutionalization of money and power——can i;e characterized

Hobbes, in abstracting from the historical substratum of premodern life-'

forms, anticipates in his theory what Marx will later ascribe to reality as
“real abstractions” Without this lifeworld substratum, the state in its ab-
§olutist form could not have found a basis for its legitimation, nor could
it If_lave functioned. Certainly, the bourgeois state acceleratec{ the disso-
lution of this substratum on which it tacitly fed. However, out of the
f:xhausted traditional life forms, and out of the premodern l’ife-contexts
in the process of dissolution, there arose—at first in class-specific
forms—the structures of a modern lifeworld, which Hobbes could not
sec pecause he exclusively adopted the system perspective of the bour-
geois state. From this perspective, everything that is not constituted in
the forms of modern law must appear formless. But the modern life-
world is no more devoid of its own structures than are historical forms
of life. Subsequent juridification thrusts can be understood in these
terms: a lifeworld that at first was placed at the disposal of the market
and of absolutist rule little by little makes good its claims. After all, media
such as power and money need to be anchored in 2 modern liféworld

Only in this way can the bourgeois state gain a nonparasitic legitimaq;
a[?propriate to the modern level of justification. Today the structurally
differentiated lifeworld, upon which modern states are functionally de-
pendent, remains as the only source of legitimation.

. (&) The bourgeois constitutional state found a prototypical form in
nineteenth-century German constitutionalism and was conceptualized
by theorcticians of the Vormdrz period (1815—48), such as Karl von
F{otteck or Robert von Mohl,?* and later by E J. Stahi.?> Used as an analyt-
ical concept, it refers to more general aspects of a wave of juridification
that by no means coincides with the specific legal developments in Ger-
.many.z"’ This second wave means the constitutional regulation of admin-
istrative authority which up to then was limited and bound only by the
legal form and the bureaucratic means of exercising power. Now;, as pri-
v?te individuals, citizens are given actionable civil rights against ; sover-
elgn—lthough they do not yet democratically participate in forming the
sovereigns will. Through this kind of constitutionalization of the state
[Verrechisstaatlichung), the bourgeois order of private law is coordi-
nated with the apparatus for exercising political rule in such a way that
the principle of the legal form of administration can be interpreted in
the sense of the “rule of law” In the citizens’ sphere of freedom the ad-
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ministration may interfere neither contra nor praeter nor witra legem.
The guarantees of the life, liberty, and property of private persons no
longer arise only as functional side effects of a commerce institutionai-
ized in civil law. Rather, with the idea of the constitutional state, they
achieve the status of morally justified constitutional norms and mark the
structure of the political order as a whole.

In terms of social theory, this process can again be seen from two
sides: from the perspectives of the system and the lifeworld. The abso-
lutist state had understood itself exclusively as an agent of subsystems
that were differentiated out via money and power; it had treated the life-
world, pushed into the private sphere, as unformed matter. This legal
order was now enriched by elements that acknowledged the entitlement
to protection of the citizens’ modern lifeworld. Viewed from the outside,
this can also be understood as a first step by which the modern state
acquired a legitimacy in its own right: legitimation on the basis of a
modern lifeworld.

{¢) The democratic constitutional state took shape during the French
Revolution and, since Rousseau and Kant, has occupied political theory
to the present day. Again, I am using the term analytically to refer to the
wave of juridification in which the idea of freedom already incipient in
the concept of law as developed in the natural law tradition was given
constitutional force. Constitutionalized state power was democratized;
the citizens, as citizens of the state, were provided with rights of political
participation. Laws now come into force only when there is a democrat-
ically backed presumption that they express a general interest and that
all those affected could agree to them. This requirement is to be met
by a procedure that binds legislation to parliamentary will-formation
and public discussion. The juridification of the legitimation process is
achieved in the form of general and equal suffrage and the recognition of
the freedom to organize political associations and parties. This heightens
the problem of the separation of powers, that is, of the relations among
the functionally differentiated governmental institutions of the legisla-

ture, the executive, and the judiciary In the constitutional state this

problem had existed only for the relationship berween the executive and
the judiciary. '

In terms of social theory, this wave of democratization lies along the-

same path as the previous constitutionalization. Once again the modern
lifeworld asserts itself against the imperatives of a structure of domina-
tion that abstracts from all concrete life-relations. At the same time, this
brings to a certain close the process of anchoring the medium of power
in a lifeworld that is rationalized and differentiated, and no longer only

among the bourgeoisie.
The first juridification wave constitutive of bourgeois society was still
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dominated by those ambivalences that Marx exposed in co
“fre_e” wage labor. The irony of this freedom was that the
pation of wage iaborers, that js, the freedom of movement and 0
qf choice upon which the tabor contract and membership in freedf)m
tions were based, had to be paid for with the proletarianizati A
wage laborers’ mode of life, of which normatively no account ::rn P
at all. The next two waves of juridification were already carried ?3 e
by the pathos of bourgeois emancipation movements. Along the ‘;Zvard
Fhe constitutionalization and democratization of the bureaucratic autg .
ity that at first appeared in absolutist form, we find the unalmbiguou;)lr~
freedom-guaranteeing character of legal regulations. Wherever bourge .
law visibly underwrites the demands of the lifeworld against bufc: .
cratic domination, it loses the ambivalence of realizing freedom at t!:J .
cost of destructive side effects. )

(d) The welfare state (which I need not characterize once again ) that
c!eveloped in the framework of the democratic constitutional state con-
tm-ues this linc of freedom-guaranteeing juridification. Apparently it
bridles the economic system in a fashion similar to the way in which};he
two preceding waves of juridification bridled the administrative system
In any case, the achievements of the welfare state were politically fought.
for and vouchsafed in the interest of guaranteeing freedoms. The parallels
leap tg the eye: in the one case the inner dynamics of the bureaucratic
exerqse of power, in the other the inner dynamics of economic accu-
r-nulatlon processes were reconciled with the obstinate structures of a
lifeworld that had itself become rationalized.

The development toward a democratic welfare state can in fact be
u‘nderstoocl as the institutionalizing in legal form of a social power rela-
tion anchored in class structure. Classic examples would be limitations
placed upon working hours, the freedom to organize unions and bargain
for wages, protection from layoffs, social security, and so forth. These are
instances of juridification processes in a sphere of social labor previousl
subordinated to the unrestricted power of disposition and organizatioﬁ
exercised by private owners of the means of production. Here too we
are dealing with power-balancing juridifications within an area of action
that is already constituted by law.

Norms that contain class conflict and enforce social-welfare measures
have, from the perspective of their beneficiaries as well as from that of
democratic lawgivers, a freedom-guaranteeing character. However, this
does not apply unambiguously to all welfare-state regulations Fron,m the
start, the ambivalence of guaranieeing freedom and taking z‘a; away has
atta.lchcd to the policies of the welfare state.2” The first wave of 'uﬁdiﬁ-
Fathﬂ constitutive of the relation between capital and wage labojr owed
its ambivalence to a contradiction between, on the one hand, the socially

nnection with
social emanéis
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emancipatory intent of the norms of bourgeois civil law and, on the
other, its socially repressive effects on those who were forced to offer
their labor power as a commodity. The net of welfarc-state guaraatees is
meant to cushion the external effects of a production process based on
wage labor. Yet the more closely this net is woven, the more clearly am-
bivalences of another sort appear. The negative effects of this—to date,
final—wave of juridification do not appear as side effects; they result
[from the form of juridification itself It is now the very means of guar-
anteeing freedom that endangers the freedom of the beneficiaties.

In the area of public welfare policy this situation has attracted wide
attention under the title “juridification and bureaucratization as limits to
welfare policy’?® In connection with social-welfare law; it has been
shown repeatedly that although legal entitlements to monetary income
in case of illness, old age, and the like definitely signify historical progress
when compared with the traditional care of the poor? this juridification
of life-risks exacts a noteworthy price in the form of restructuring inter-
ventions in the lifeworlds of those who are so entitled. These costs en-
sue from the bureaucratic implementation and monetary redemption of
welfare entitlements. The structure of bourgeois law dictates the formu-
fation of welfare-state guarantees as individual legal entitlements under
precisely specified general legal conditions.

In social-welfare law, individualization—that is, the attribution of en-
titlements to strategically acting legal subjects pursuing their private in-
terests—may be more appropriate to the life situations requiring regu-
lation than is the case, for instance, in family law. Nevertheless, the
individualizing definition of, say, geriatric carc has burdensome conse-
quences for the self-image of the person concerned, and for his relations
with spouse, friends, neighbors, and others; it also has consequences for
the readiness of solidaric communities to provide subsidiary assistance.
A considerable compulsion toward the redefinition of cveryday situa-
tions comes above all from the specification of legal conditions—in this

case, the conditions under which social security will provide compen-

sation: “An insured case is normally understood as a ‘typical example of

the particular contingency against which social security is supposed to
provide protection. Compensation is made in the event of a valid claim
to benefit. The juridification of social situation-definitions means intro-
ducing into matters of economic and social distribution an if-then struc-
ture of conditional law that is ‘foreign’ to social relations, to social causes,
dependencies and needs. This structure does not, however, allow for ap-

propriate, and especially not for preventive, reactions to the causes of the

situations requiring compensation.”*

In the end, the generality of legal situation-definitions is tailored to
bureaucratic implementation, that is, to the administration that deals
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w%th the social problem as presented by the legal entitlement. The situ-
ation to be regulated is embedded in the context of a life histc‘)ry and of
a concrete form of life; it has to be subjected to violent abstraction, not
merely because it has to be subsumed under the law, but so that it’ can
be dealt with administratively. The implementing bureaucracies have to
pf(?cced very selectively and choose from among the legally defined con-
leiOI]S of compensation those social exigencies that can at all be dealt
with by means of bureaucratic power exercised according to iaw. More-
oveF this suits the needs of a centralized and computerized han(iling of
social exigencies by large, distant organizations. These organizations add
a spatial and temporal element to the social and psychological distanc
of the client from the welfare bureaucracy. )
Furthermore, the indemnification of the life-risks in question usuall
takes .the Jorm of monetary compensation, However, in such cases a)sy
reaching retirement or losing a job, the typical changes in life situation
and the attendant problems cannot as a rule be subjected to consumerist
redcﬁn-ition. To balance the inadequacy of these system-conforming com-
2;22_“10115’ social services have been set up to lend therapeutic assist-
With this, however, the contradictions of welfare-state intervention are
only reproduced at a higher level. The form of the administratively pre-
scrlbt?d treatment by an expert is for the most part in contradiction with
the aim of the therapy, namely; that of promoting the client’s indepen-
dence and self-reliance. “The process of providing social services takes
on a reality of its own, nurtured above all by the professional competence
of public officials, the framework of administrative action biographical
and c‘turrent ‘findings’, the readiness and ability to cooperatc’ of the person
SCCklf]g the service or being subjected to it. In these areas too there
rf?mam problems connected with a class-specific utilization of such ser-
vices, with the assignments made by the courts, the prison system and
othelr offices, and with the appropriate location and arrangement of the
services within the network of bureaucratic organizations of the welfare
st‘ate; but beyond this, such forms of physical, psycho-social and eman-
::)i_patqryt-aid ai'os:fally require modes of operation, rationality criteria and
anization i i
o 1gm o orms that are foreign to bureaucratically structured ad-
The ambivalence of the last juridification wave, that of the welfare
state, can be seen with particular clarity in the paradoxical conse-
qqenccs of the social services offered by the therapeutocracy—from the
prison system through medical treatment of the mentally ill, addicts and
the behaviorally disturbed, from the classical forms of ,social work
through the newer psychotherapeutic and group-dynamic forms of sup-
port, pastoral care and the building of religious groups, from youth wori
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public education, and the health system through general prcventivc. m.ea-
sures of every type. The more the welfare state goes beyond pacifying
the class conflict lodged in the sphere of production and spreads a net of
client relationships over private spheres of life, tl_le stronger afe the an-
ticipated pathological side effects of a juridification that entail.s both a
bureancratization and a monetarization of core areas of the -hff:\?vorld.
The dilemmatic structure of this type of juridification consists in the
fact that, while the welfare-state guarantces are intended to serve Fhe
goal of social integration, they nevertheless promote the d:smt‘cgr.atlon
of life-relations when these are separated, through legalized spcml inter-
vention, from the consensual mechanisms that coordinate act.ion and are
transferred over to media such as power and money In thlS sense, R
Pitschas speaks of the crisis of public-welfare policy as a crisis of social
i i 32
mt;ia:f gnpirical analysis of these phenomena, it is impm‘.'tant to cla1j1fy
the criteria on the basis of which the aspects of guarant_eemg and takl_ng
away freedom can be separated. From the legal standpoint I-:he ﬁr‘st th:.r:)g
that presents itself is the classical division of fundamental rights into li f
erties and participatory rights; one might presur.ne that the structure ©
bourgeois formal law becomes dilemmatic precisely wh.en the§e mc'ans
are no longer used to negatively demarcate areas of private Fllscretlon,
but are supposed to provide positive guaranFecs of merr{bersh1p ar:!d par-
ticipation in institutions and benefits. If this presumption .prove tr_ue,
then one would already expect a change from guara-nt.eem.g to taking
away freedom at the third (democratizing} stage qf ]undlf_ica-uonl and tx;.lot
only at the fourth (welfare state ) stage. 'I'he.re arc mdeeq indications - at
the organization of the exercise of civil hbertzgs conmde.rably Festru:l:!tls
the possibilitics for spontaneous opinion formation and discursive will-
formation through a segmentation of the voter’s rolt.:, ?:hrough th(:;: corP—
petition of leadership elites, through vertical opinion form‘atlon in
bureaucratically encrusted party apparatuscs, thro.ugh autonomized par-
liamentary bodies, through powerful communication networks, and the
like. However, such arguments cannot be used t(? deduce.aspccts of tak-
ing away freedom from the very form of participatory ngl?ts, but only
from the bureaucratic ways and means of their implemen.tutzon One can
scarcely dispute the unambiguously freedom-guaf'anfeemg character 0}’
the principle of universal sufirage, nor of l:h(:e principles of frced(-)n_l o
assembly, of the press, and of opinion—which, under the condmor.ls
of modern mass communication, rust also be interpreted as democratic
icipatory rights. .
par:fililgrczt c%:}[erion, more sociological in nature and-oper.l to social-
theoretic interpretation, takes us further: that is, the classification of legal
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norms according to whether they can be legitimized only through pro-
cedure in the positivist sense, or are amenable to substantive justifica-
tion. If the legitimacy of a legal norm is brought into question, it is, in
many cases, sufficient to refer to the formally correct genesis of the law,
judicial decision, or administrative act. Legal positivism has conceptual-
ized this as legitimation through procedure, though, of course, without
sceing that this mode of legitimation is insufficient in itself and merely
points to the need for justification of the legitirizing public authorities.?3
In the face of the changing and steadily increasing volume of positive law;
modern legal subjects content themselves in actual practice with legiti-
mation through procedure, for in many cases substantive justification is
not only not possible, but is also, from the viewpoint of the lifeworld,
meaningless. This is true of cases where the law serves das a means Jor
organizing media-controlled subsystems that have, in any case, become
autonomous in relation to the normative contexts of action oriented by
mutual understanding. Most areas of economic, commercial, business,
and administrative law fit here:4 the law is combined with the media of
power and money in such a way that it takes on the role of a steering
medium itself. Law as a medium, however, remains bound up with law
as an institution. By legal institutions 1 mean legal norms that cannot
be sufficiently legitimized through a positivistic reference to procedure,
Typical of these are the bases of constitutional law; the principles of crim-
inal law and penal procedure, and all regulation of punishable offenses
close to morality (e.g., murder, abortion, rape, etc.). As soon as the valid-
ity of these norms is questioned in everyday practice, the reference to
their legality no longer suffices. They need substantive justification, be-
cause they belong to the legitimate orders of the lifeworld itself and,
together with informal norms of conduct, form the background of com-
municative action.

We have characterized modern faw through a combination of prin-
ciples of enactment and justification. This structure simultaneously
makes possible a positivistic prolongation of the paths of justificatory
reasoning and a moralizing intensification of the justification problem-
atic, which is thereby shifted into the foundations of the legal system. We
can now see how the uncoupling of system and lifeworld fits in with this
legal structure. Law used as a stecring medium is relieved of the problem
of justification; it is connected with the body of law whose substance
requires legitimation only through formally correct procedute. By con-
trast, legal institutions belong to the societal components of the life-
world. Like other norms of conduct not covered by the sanctioning au-
thority of the state, they can become moralized under appropriate
circumstances. Admittedly, changes in the basis of legitimation do not
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directly affect the stock of legal norms, but they _may provide the ‘impefus
for a legal (or, in the limiting case, 2 revolutionary) change in exist-
mg;:v;f(‘)ng as the law functions as a complex rr?edium boynd up vvtith
money and power, it extends to formally organized domains (')f action
that, as such, are directly constituted in the forms ‘of bourgeois formal
law. By contrast, legal insticutions have no constitutive pm.;v?,r, but only ;i
regulative function. They are embedded in a broader political, cultural,
and social context; they stand in a continuum with moral l:iOI'mS and are
superimposed on communicatively structured areas (?f a.ctlon. They give
to these informally constituted domains of action a t.nndl‘ng form backe(}
by state sanction. From this standpoint we can distinguish processes 0
juridification according to whether they are linked to antece(%ent 1.nst1-
tutions of the lifeworld and juridically superimposed on soc1ally.mte-
grated areas of action, or whether they merely._ iﬂCI‘CE.lSC the density oi:’
legal relationships that are constitutive of systemicalty mteg‘r.ated.areas o
action. Here, the question of the appropriate mode of legitimation may
serve as a first test. The technicized and de-moralized areas of la:w that
grow along with the complexity of the economic and fidm1n1sFrat1ve sY.s-
tems have to be evaluated with respect to functional 1@p€rat1ves and_m
accordance with higher-order norms. Looked at .historically, the contin-
uous growth in positive law largely falls into this category and m.erc?ly
indicates an increased recourse to the medium of law: The epochal ].und'-
ification waves are, on the other hand, characterized by new legal insti-
tutions, which are also reflected in the legal consciousrfes§ (')f evqyd;y
practice. Only with respect to this second category of juridification do
questions of normative evaltuation arise. .

The first wave of juridification had a freedom-guara{lteemg. ch;'u'acter
to the extent that bourgeois civil law and a burcaucratic domination €x-
ercised by legal means at least meant emancipation from pr.en?oFlcm.re-
lations of power and dependence. The three subsequent juridification
waves guaranteed an increase in freedom insofar as they were able 1o
restrain, in the interests of citizens and of private legal subjects, thf: po.-
litical and economic dynamics that had been released by the legal insti-
tutionalization of the media of money and power. '.I'he step-b).hstep de-
velopment toward the democratic welfare state is d1rectf3d against Fho‘sc
modern relations of power and dependence that arose with the capitalist
enterprise, the bureaucratic apparatus of df)mination, and, more ggntt;_lr-
ally, the formally organized domains of action of the economy.an. €
state. The inner dynamics of these action systems also unfold within the
organizational forms of law, but in such a way that lavfr he_re t'akc‘s on
the role of a steering medium rather than supplementing institutional

components of the lifeworld.
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In its role as a medium, existing law can be more or less functional,
but outside of the horizon of the lifeworld it is meaningless to question
the freedom-guaranteeing or freedom-reducing character of these norms.
The ambivalence of guaranteeing /taking away freedom cannot be re-
duced to a dialectic between law as an institution and law as a medium,
because the alternative between guaranteeing or taking away freedom is
posed only from the viewpoint of the lifeworld, that is, only in relation
to legal institutions.

So far we have proceeded on the assumption that law is used as a

medium only within formally organized domains of action, and that as 2
steering medium it remains indifferent in relation to the lifeworld and to
the questions of substantive justification that arise within its horizons.
Welfare-state interventionism has since rendered this assumption invalid,
Public welfare policy has to use the law precisely as a medium to regulate
those exigencics that arise in communicatively structured areas of ac-
tion. To be sure, the principle of social participation and social compen-
sation is, like freedom of association, a constitutionally anchored institu-
tion that can connect up easily with the legitimate orders of the modern
lifeworld. But social-welfare law, through which social compensation is
implemented, differs from, for instance, the laws governing collective
bargaining, through which freedom of association becomes effective, in
one important respect: measures of social-welfare law (as a rule, compen-
satory payments) do not, like collective wage and salary agreements,
intervene in an area that is afready formally organized. Rather, they reg-
ulate exigencies that, as lifeworld situations, belong to a communica-
tively structured area of action. Thus, I should like to €xplain the type of
reification effect exhibited in the case of public welfare policy by the fact
that the legal institutions that guarantee social compensation become
effective only through social-welfare law used as a medium. From the
standpoint of action theory the paradox of this legal structure can be
explained as follows. As a medium, social-welfare law is tailored to do-
mains of action that are first constituted in legal forms of organization
and that can be held together only by systemic mechanisms. At the same
time, however, social-welfare law applies to situations embedded in in-
formal lifeworld contexts,

In our context, government welfare policy serves only as an illustra-
tion. The thesis of internal colonization states that the subsystems of the
cconomy and state become more and more complex as a consequence
of capitalist growth, and penetrate ever deeper into the symbolic repro-
duction of the lifeworld. It should be possible to test this thesis sociolog-
ically wherever the traditionalist padding of capitalist modernization has
worn through and central areas of cultural reproduction, social integra-
tion, and socialization have been openly drawn into the vortex of eco-
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:c arowth and therefore of juridification. This applies not only.:()
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specific conditions, exceptions, and legal consequences. In this way,
these domains of action are opened up to bureaucratic intervention and
judicial control. In no way are family and school formally organized
spheres of action. If they were, ro begin with, already constituted in legal
form, the increasing density of legal norms could lead to a redistribution
of money and power without altering the basis of social relations. In fact,
however, in these spheres of the lifeworld, we find, prior to any juridifi-
cation, norms and contexts of action that by functional necessity are
based on mutual understanding as 2 mechanism for coordinating action.
Juridification of these spheres means, therefore, not increasing the den-
sity of an already existing network of formal regulations, but, rather, fe-
gally supplementing a communicative context of action through the su-
perimposition of legal norms—not through legal insiitutions but through
law as a medium.

The formalization of relationships in family and school means, for
those concerned, an objectivization and removal Jrom the lifeworld of
(now) formally regulated social interaction in family and school. As legal
subjects they encounter one another in an objectivizing, success-
oriented attitude. 8. Simitis describes the complementary role played by
the law in socially integrated areas of action: “Family law supplements a
morally secured system of social rules of conduct, and to that extent is
strictly complementary”3® The same is true of the schools. Just as the
socialization process in the family exists prior to and conditions legal
norms, so too does the pedagogical process of teaching. These formative
processes in family and school, which take place via communicative ac-
tion, must be able to function independent of legal regulation. If, how-
ever, the structure of juridification requires administrative and judicial
controls that do not merely supplement socially integrated contexts

with legal institutions, but convert them over to the medium of law, then
functional disturbances arise. This is the action-theoretic explanation for

the negative effects of juridification stressed in

juristic and sociological
discussions.

Simitis and his collaborators have carried out empirical research on
the dilemmatic structure of the juridification of the family in connection
with child custody laws. % The group has concentrated on the decision-
making practices of wardship courts. The protection of the welfare of the
child as a basic right can be implemented only by giving the state possi-
bilities to intervene in parentat privileges, once regarded as untouchable.
It was the dialectic of this juridification that inspired Simitis to undertake
his study: “However indispensable state services may be, they not only
bring advantages for individual family members, but simultaneously
bring about increasing dependence, Emancipation within the family is
achieved at the cost of a new bond. In order to constitute himself as a
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of communicatively structured areas of action should not g0 beyond the
enforcement of principles of the rule of law, beyond the legal institution-
alization of the external consititution of, say, the family or the school.
The place of law as a medium is to be taken by procedures for settling
conflicts that are appropriate to the structures of action orientated by
mutual understanding—discursive processes of will-formation and con-
sensus-oriented procedures of negotiation and decision making. This de-
mand may scem more or less acceptable for private realms such as the
family, and it may well be in lne with the educational orientations spe-
cific to the middle class. For a public domain such as the schools, the
analogous demand for deregulation and debureaucratization meets with
resistance.*® The call for a more strictly pedagogical approach to instruc-
tion and for a democratization of decision-making structures is not im-
mediately compatible with the neutralization of the citizens role;* it is
even less compatible with the economic system-imperative to uncouple
the school system from the fundamental right to education and to close-

circuit it with the employment system. From the perspective of social

theory, the present controversy concerning the basic orientations of
school policy can be understood as a fight for or against the colonization
of the lifeworld. However, I shall confine myself to the analytical level of
juridification; this manifests itself no less ambivalently in the schools
than in the family,

The protection of pupils’ and parents’ rights against educational mea-
sures (such as promotion or nonpromotion, examinations and tests, and
so forth), or from acts of the school or the department of education that
restrict basic rights (disciplinary penalties), is gained at the cost of a
judicialization and bureaucratization that penctrates deep into the teach-
ing and learning process. For one thing, responsibility for problems of
educational policy and school law overburdens government agencics,
just as responsibility for the child’s welfare overburdens the wardship
courts. For another, the medium of the law comes into collision with the
form of educational activity. Socialization in schools is broken up into a
mosaic of legaily contestable administrative acts. Subsuming education
under the medium of law produces an “abstract grouping together of
those involved in the educational process and individualized legal sub-
jects in a system of achievement and competition. The abstractness con-
sists in the fact that the norms of school law apply without consideration
of the persons concerned, of their needs and interests, cutting off their
experiences and splitting up their life relationships” 4 This has to endan-
ger the pedagogical freedom and initiative of the teacher The compul-
sion toward litigation-proof certainty of grades and the over-regulation
of the curricufum lead to such phenomena as depersonalization, inhibi-
tion of innovation, breakdown of responsibility, immobility, and so
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forth.#® G. Frankenberg has studied the consequences of the juridification
of teaching practice from the viewpoint of how teachers, as those to.
whom the legal norms are addressed, perceive the demands of law and
react to them.

There are structural differences between the legal form in which
courts and school administrations exercise their powers, on the one
hand, and an educational task that can be accomplished only by way of
action otiented to mutual understanding, on the other. Frankenberg cap-
tures these differences welk: “We can take as dominant characteristics of
the political-legal dimension of the teaching task: (1) a discrepancy be-
tween behavioral prescriptions and concrete action situations; (2) a
‘double coverage’ for the government’s ‘educational mandate’, through
the school administration’s responsibility for setting guidelines and
through the authority of administrative courts to interpret and specity
general norms; (3) an unclear demarcation of the teacher’s pedagogic
scope of action; and (4) possible threats, whether open or disguised, of
sanctions for behavior that conflicts with the norms. To the opacity of
the normative complex of school law this adds the incalculability of the
normative demands decisive for educational practice”> These structural
differences leave the teacher insecure and evoke reactions that Franken-
berg describes as over- or underutilization of the pedagogical scope of
action, that is, as overattention to or concealed disobedience of the law

The legal regulation of the special power relation of the school re-
moves some relics of absolutist state power. However, the normative re-
molding of this communicatively structured action area is accomplished
in the form of welfare-state interventionist regulations. Controlled by the
judiciary and the administration, the school changes imperceptibly into
a welfare institution that organizes and distributes schooling as a social
benefit. As in the case of the family, the result for legal policy is the call
to dejudicialize and above all to deburcaucratize the pedagogical pro-
cess. The framework of a school constitution under the rule of law; which
transposes “the private law of the state into a genuinely public law” is to
be filled, not by the medium of law; but through consensus-oriented pro-
cedures for conflict resolution—through “decision-making procedures
that treat those involved in the pedagogical process as having the capac-
ity to represent their own intcrests and to regulate their affairs them-
selves?”s! :

If one studies the paradoxical structure of juridification in such areas
as the family, the schools, social-welfare policy, and the like, the meaning
of the demands that regularly result from these analyses is casy to deci-
pher. The point is to protect areas of life that are functionally dependent

on social integration through values, norms, and consensus formation, 0 -
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