CHAPTER §

‘The Genealogy of Marriage

DOES MARRIAGE HAVE A HISTORY? And if so, is it only the history of alli-
ances between men and women? Social historians have answered the first
question with a resounding yes, and in the past several decades have
traced marriage’s evolving relationship to the state, civil society, and pri-
vate life, to friends and kin, to consent, contract, and pleasure. But most
have also taken for granted that until very recently, marriage has been
defined as the union of male and female.! In 2004, when legalization of
same-sex marriage in Massachusetts sparked awareness that many same-
sex couples were eager to wed, those on all sides of the ensuing debate
viewed gay marriage as a sudden development with relatively shallow
historical roots. Opponents charged that same-sex marriage lacked a past
and would be the end of history, calling it a threat to “the most fundamen-
tal institution of civilization.”? Supporters saw it as a new phenomenon
made possible only by the very recent intersection of a gay civil rights

nmovement and the modernization of heterosexual marriage. As Stephanie

Coontz put it in a defense of same-sex unions, “Gays and lesbians simply
looked at the revolution heterosexuals had wrought and noticed that with
its new norms, marriage could work for them, to0o.”?

Changes in heterosexual marriage have made lesbian and gay unions
possible, but the influence has not been unilateral. For over a century,
same-sex unions have also affected innovations in heterosexual marriage.
To be sure, until very recently legal marriage has only been available to
opposite-sex couples, most people have long taken it for granted thar
marriage takes place between men and women, and for decades, lesbian

- and gay acrivists have focused more on criticizing marriage than on de-
- manding the right to it (as many continue to do). But the meaning of
- marriage is not exhausted by its legal definition, and socially accepted
- forms of marriage that exist outside the law have long informed legal

changes to the institution. Far from having to wait for heterosexuals to
make marriage more flexible, same-sex couples helped create that flexi-
bility by using marriage as a model for their relationships and by actively

- working to change the laws governing unions between men and womer.

Same-sex unions have been part of the history of marriage since at least
the nineteenth century. As we saw in chapter 1, the female relations of
Victorian England included women who lived together, owned property
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together, made vows of fidelity to one another, and were described ag
spouses by themselves and by others in their social networks. Women in
female marriages created relationships that, like legal marriage, did the
work assigned to sexuality in the nineteenth century: the management of

shared households, the transmission of property, the expression of emo--
tional and religious affect, and the development and care of the self*

Through individual, customized legal agreements, women in female coy-
ples obtained some of the rights that the state automatically conferred on
married couples. Their legal status as unmarried women allowed them to
have a socially recognized spouse and to keep the economic autonomy

that legally married wives relinquished under the doctrine of coverture,
Women in female marriages were thus in the vanguard of the movement
to modernize marriage, for their relationships anticipated the increasing
equality of husbands and wives gradually written into law over the course’

of the nineteenth and twentieth centuries. More concretely, several

women in female marriages played a small but pivotal role in advocating
for civil divorce, the property and custody rights of wives, and expanded

opportunities for unmarried women. Although female marriages were the
exception, not the rule, women in them were able to play a significant

role in the history of marriage because they belonged to social networks: -

that included legislators, journalists, activists, and anthropologists. They

were, to use Michael Lucey’s terms, agents “who both work within and
do work on . . . social forms.”* The pressures exerted by forms of kinship
outside the law but inside the social were a crucial factor in making mar- -

riage a plastic institution.

Just as the “homosexual” is a recent invention, so too is the opposition :

between marriage and homosexuality. Nor is the history of same-sex

unions congruent with the emergence of lesbian and gay identity, for

same-sex unions existed long before sexology invented the “invert.”

Only once medical writers and social thinkers in the 1880s began to .
equate inversion with the infantile, the primitive, and the undoing of a -
civilization premised on monogamous, heterosexual marriage did homo-
sexuality come to seem antithetical to marriage. Since then, many have *
perpetuated the association between homosexuality and primitivism by -
warning that gay marriage will lead to an undifferentiated presocial state

in which anything goes. As United States senator Rick Santorum notori-

ously put it in 2002, if the right to privacy were extended to gay sex, :

then “you have the right to bigamy, you have the right to polygamy, you

have the right to incest, you have the right to adultery. You have the -
right to anything.”® In that view, gay sex is so external to the social ordet :
that it has the power to reverse the course of civilization by catapulting

culture into a state of nature.
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In the service of a diametrically opposed political vision, Gayle Rubin
made a similar argument in her pathbreaking 1995 essay, “The Traffic
in Women,” when she famously observed thata critique of anthropolog-
ical and psychoanalytical theories of culture relegate homosexuality to a
precultural realm: “[Tlhe incest taboo presupposes a prior, less articulate
taboo on homosexuality. A prohibition against some heterosexual
unions assumes a taboo against nonheterosexual unions.” Prefiguring a
point that Judith Butler developed in Gender Trouble and subsequent
writings, Rubin showed that anthropological theories of kinship that
posit the incest taboo and male exchange of women as necessary for the
emergence of culture also exclude homosexuality from civilization, and
thus establish an implicit equivalence between them.” Psychoanalysis
and structural anthropology, by emphasizing that the incest taboo and
the taboo on homosexuality make social and psychic coherence possible,
raise the specter that to legitimate homosexuality would dissolve the
very structure of kinship.

Homosexuality does indeed haunt Claude Lévi-Strauss’s The Elemen-
tary Structures of Kinship (1949), one of Rubin’s key texts, but interest-
ingly, Lévi-Strauss does not associate homosexuality with incest or with
the precultural. One can see the case for Rubin’s argument that Lévi-
Strauss’s concept of the incest taboo assumes a prior taboo on homosexu-
ality, for Lévi-Strauss’s theory is not overtly hospitable to the possibility
of formalized same-sex relationships and there is little in it to salvage for
progressive sexual politics today. “[T]he rules of kinship and marriage,”
Lévi-Strauss wrote, “are not made necessary by the social state. They are
the social state itself.”® The rule of marriage is the prohibition on incest,
which regulates the relation between the sexes as a dictate that men must
exchange women (23}, It would thus follow that sexual relationships that
do not involve male exchange of women could not be part of the social
state. Lévi-Strauss accordingly dismissed theories of kinship that de-
pended on what he called “feminism”-—by which he meant any explana-
tion that assigned agency and autonomy to women. In this sense, 1940s
structuralist anthropology proved less willing to recognize the possibility
of female autonomy than its Victorian avatars, with their accounts of
early matriarchy and polyandry. Victorian anthropologists, however, also
argued that primitive societies lacked incest taboos. By asserting that the
incest taboo was universal, Lévi-Strauss conferred structure and sociality
on primitive society—and simultaneously aligned “the social state” with
marriage, defined as male authority over women, and with culture, pos-
ited as a set of rules that require men to exchange women.

Surprisingly, however, Lévi-Strauss was also willing to recognize the
sociality of homosexuality. He noted that homosexuality and fraternal
polyandry can both be “solutions” to the scarcity of wives (38)." Re-
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sponding to Brenda Seligman’s argument t.hat b!ood—brotherhoo‘d “dis’: _
putes that the woman s the sole or predominant instrument of alliance,”

Lévi-Strauss conceded, “It is far from our mind to cla1m.that the exu?he}n.ge

or gift of women is the only way to establish an alhan:ace in primitive

societies” (483). He even claimed that before Seligman did 50, he himself
had already shown that among some groups, the cross-cousin anFi poten-
tial brother-in-law “is the one with whom, as an adolescent, one indulges
in homosexual activities” (484). That is, he glossed, brothel_rs—m—law are
the same “whether they play the role of the oppqsite $ex in the.eronc
games of childhood, or whether their masculine alliance as adults is con-
firmed by each providing the other with what he does not have—a wife—
through their simultaneous renunciation of what they both do have—a

ister” (484}. _

Slsférvi—(Strat}lss recognized homosexuality only to the extent that he cquld
subsume it within heterosexuality, but in the proc‘?ss_he charagtemzed
homosexuality as cultural, as a form of alliance within the social, not
banished from it. The universality of the incest taboo means not.theft
homosexuality is equally taboo, but rather- that even hon'losexua?lty is
ultimately governed by the prohibition on incest and Fhe imperative to
exogamy. Hence the assertion that homosexual relatlonsh?s are gov-
erned by the same rule of exchange as heterosexual ones: ° [1>/I]arr1age
serves as model for that artificial and temporary ‘con]ugaht}f between
young people of the same sex in some schools a.nd on which Balzac
makes the profound remark that it is never superimposed upon blood

ties but replaces them” (480). An artificial, temporary, imitative conju-

oality—Lévi-Strauss barely conceded the existence of homosexuality as
= - . .
such. But precisely because he could barely seeitas d1ffe.rent from hetero
sexuality, he did not distinguish between heterosexuality and same-sex

alliances, nor did he locate homosexuality in a primordial state of nature

before incest was prohibited.

FEMALE MARRIAGE IN THE NINETEENTH CENTURY

Members of respectable Victorian society were also able to perceive
women as married to one another, and they rare.ly confounded female
marriages between white, middle-class women with the polygamous or
incestuous arrangements they attributed o the .peo'ples th_ey sogght to
subjugate, using Christian ideals of marriage to justify the imperial mis-

sion. The life of Charlotte Cushman (1816-1876), documented in letters

and memoirs, shows that even a woman who did have; an illicg faffa!r
with her daughter-in-law differentiated between that 1111c1't, quas1-.mces;
e afnie and a more marital refationship, conducted in full view of

The Genealogy of Marriage « 197

her friends and the public, with a woman she called her wife. Charlotte
Cushman was one of the most acclaimed and financially successful
American actresses of the nineteenth century, best known for playing
Romeo in the 1840s. Born in the United States, she lived outside it for
most of her life, first in England and then in Italy, but returned often ro
play sold-out national tours. As Lisa Merrill has shown in a brilliant
biography, Cushman used the language of marriage to conceptualize
many of her sexual relationships with women, which after her rise to
stardom usually consisted of a primary relationship with a peer and a
secondary, clandestine relationship with a much younger woman, often
a fan. Cushman described her primary relationships as marriages that
created a spousal bond and kinship network. In 1844, she noted in her
diary, “Slept with Rose,” and the following day wrote “‘R.” Saturday,
July 6" ‘married.”” (9). As in heterosexual marriage, sex made marriage
and marriage created kinship: Cushman called Rose’s father “Father,”
as though he were her father-in-law, or as though in marrying Rose she
had become her sister (74).

Cushman was involved in two long-term relationships with women:
one with Matilda Hays, an author, translator, and feminist activist, and
another with the sculptor Emma Stebbins, whom she met in 1857. Steb-
bins is best known today for her sculpture Angel of the Waters, which
stands in Central Park’s Bethesda Terrace and features prominently in
Tony Kushner’s Angels in America. Until her death in 1876, Cushman
cultivated a public persona as a respectable artist and lived openly with
Emma Stebbins in an elegant apartment brimming with friends and pets.
After Cushman’s death, Emma Stebbins wrote a biography of her former
spouse that, with the reticence and impersonality typical of the lifewriting
discussed in chapter 1, made only one direct statement about their rela-
tionship: “It was in the winter of 1856-57 that the compiler of these
memoirs first made Miss Cushman’s acquaintance, and from that time
the current of their two lives ran, with rare exceptions, side by side.” But
Stebbins attested to her marital connection with Cushman through the
very act of writing the biography as a memoir, in her pointed exclusion
of Cushman’s other lovers from her account, in her detailed description
of their shared apartment in Rome, and in a ten-page inventory of their
pets, including dogs named Teddy and Bushie.!

One of the women’s many pets became the subject of a eulogy by Isa
Blagden, a writer who lived in Florence and was close to Stebbins and
Cushman, for whom she composed “To Dear Old Bushie. From One Who
Loved Her,” cited in full in Stebbins’s biography. It would be naive to
think that the Victorians were so naive as to be unaware of the connota-
tions of “Bushie™ as a pet name, so to speak, for female genitalia. The use
of pronouns rather than proper names in the subtitle “From One Who
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Loved Her” invites us to read the poem symbolically, as a lament for a
beloved dog and as an anticipation of the deatlr_l of a be}oved woran,
That conflation is facilitated by the poem’s rhetorical decision to apostro-
phize the absent dog directly in the second person as an unnamtlzd but
personified interlocutor: “Much loving and muc.h loved, dare L,/ With my
weak, faltering praise, / Record thy pure fidelity, / Thy patient, loving
ways; / Thy wistful, eager, gasping sighs, / Our sutlen sense o reac};;”f The
solemn meaning of thine eyes, / More clear than utFered speech? The
rest of the poem argues that apimals equal humans in love and fidelity,
and concludes, “A life-long love lies in thy dust; / Can hu_man grave hold
more?”™2 In its emphasis on the true devotion of a passionate lovg that
remains tacit, the poem signals Blagden’s genuine affection for Bushie apd
her appreciation for the “life-long love” between the two women with
whom the dog lived.” ‘ .
Cushman herself described her relationship to Stebbins as a marriage
when she warned her young lover Emma Crow that she was not a free

woman; as she put it, “Do you not know that I am already married and -
wear the badge upon the third finger of my left hand?” (211). Qushman .
began a clandestine relationship with the much younger Crow in 185. 8, 3
soon after she exchanged rings with Emma Stebbins and beggn l1v1_ng with
her. Cushman met Crow while touring the United States; their affair lasted

years, spanned continents, and is documented in Cushman’s many letters
? .
to Crow, which Crow preserved and bequeathed to the Library of Con-
gress, despite her lover’s many anxious requests that she burn them, In
" ]

that correspondence, Cushman frequently tried to naturalize her adulter-

ous betrayal of Emma Stebbins by calling the younger Emma Crow h?r
daughter, niece, and baby, as if to suggest that Crovy was not Stebbins’s
rival but simply an addition to the family. “Never did a mother love her

child so dearly. Never did Auntie think so sweetly so yearningly of her | :

Niece. Never did Ladie love her lover so intensely,” Qushman wrrot@.”
Cushman took the incestucus fantasy of sex as kinship to its literal
limits when she encouraged Crow to marry Cushman’s nephf:w and
adopted son, Ned Cushman. Cushman’s plan.was to have (’Jrova live near
her as her daughter-in-law, a situation to which Cgshman s wife, Emntlla
Stebbins, could not object. Crow was so in love with Qushman t.hatﬂf e
agreed to the arrangement, and she and Cushman continued their affair
well after Crow’s marriage to Ned made Charlotte Cushmap young
Emma’s mother-in-law and aunt to the children Emm'a had with Ned.
After Crow married Ned Cushman, Charlotte continued to addr‘ess
Eimma as her tover, but also as a “dear new daughter” who had,. in taku;lg
the Cushman name, also become in some sense Cushman’s W1fe. C.us -
man called Emma’s marriage with Ned her own “ultimate entire union-.
with Emma, and her letters to a pregnant Emma convey a sense, as biogra-
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pher Lisa Merrill puts it, “that she and her ‘little lover® were having this
baby together.” With a grandiosity that came easily to a rich and famous
actress, Cushman arrogated to herself the roles of husband, wife, father,
mother, aunt, and lover, saluting Emma as “Dearest and Sweetest daugh-
ter[,] niece, friend and lover” and referring to herself in other letters as
“Big Mamma.”!

Cushman’s matrilineal, incestuous, adulterous, polygamous, homosex-
ual household seems to realize the conservative fantasy of the primitive
family in which no distinctions are made, no restrictions imposed, and
patriarchal monogamy does not contain the promiscuity that results when
wormen reign unfettered. For that very reason, Cushman provides an ex-
cellent point of departure for interrogating the equation of homosexuality
with primitive sexual anarchy. Her affair with Emma Crow does not in
fact show that those who disregard the taboo on homosexuality will also
flout the prohibitions on incest and polygamy. Instead it demonstrates
that, like most Victorians, Cushman’s desires were shaped by taboos that
incited the very desires they prohibited. Vows of monogamy, even when
not legally binding, made adultery all the more alluring, and as Foucault
shows in the first volume of the The History of Sexuality, nothing in the
Victorian family was more normative than its obsession with incest. In
societies that make “the family . . . the most active site of sexuality . . .
incest occupies a central place; it is constantly being solicited and refused;
it is an object of obsession and attraction, a dreadful secret and an indis-
pensable pivot. It is manifested as a thing that is strictly forbidden . . . but
it is also a thing that is continuously demanded in order for the family to
be a hotbed of constant sexual incitement.”'* The mother-daughter axis
was as subject to eroticization as any other aspect of family life, and incest
fantasies, veiled and overt, were a prominent feature of Victorian culture
(see chapters 3 and 4}, Cushman’s letters to Emma Crow blurred the lines
between lover and family member in the same way as Dinah Mulock
Craik’s 1850 novel Olive did when describing a wife’s love for her hus-
band: “She loved him at once with the love of mother, sister, friend, and
wife.”" Pornographic novels obsessively depicted incest of every variety
and in every possible gender configuration (see chapter 3}, and Henry

James easily translated his acquaintance with Charlotte Cushman’s his-
tory into the heterosexual plot of The Golden Bowl, in which a father
marries his daughter’s husband’s lover, also named Charlotte,’®

The normative cast of even Cushman’s most hidden desires helps to
explain why she was not branded as deviant in her lifetime and why the
relationships with women that she did make public were accepted by
those surrounding her. Cushman was a recognized and often admired
type: a nineteenth-century woman whose financial independence made it
relatively easy for her to form a couple with another woman. Cushman
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enjoyed playing male roles on stage, and like many middle—c;lass and aris-
tocratic women in female marriages, she adopted masculine dress and
nicknames.” But she lived openly with other women as a woman, and
identified with both feminine and masculine roles. Cu§hman called Emma
Stebbins her better half and described herse-lf as married to her first lover,
Rose, but she did not consistently or excluswe:ly see herself as a husband,
The language of marriage described the qu.al.lty of her commitment to a
sexual partner rather than a gendered division of Foles_. In thzs respect
female marriage appears, on the basis of current historical ev1dence., to
have been a primarily middle- and upper-class phenomenon. Workmg-
class women who earned their own money also formed couples with other
women, but it was more common for one mern.ber of the couple to live
as a man. Such alliances were therefore not perceived as fem'lale marriages.

Although in some technical sense they could be caiie.d marriages between
* women, in the eyes of the law, the couple’s community, and even the cou-
ple themselves, they were marriages between a woman and a man. If
caught or exposed as women, some female husbagds were 1egglly cen-
sured and mocked in ballads and broadsides for seizing maleﬂpmwleges,
but others were not.” An 1869 article on “Modern Amazons,” for e:‘xam-
ple, wrote approvingly of two women who assgmed tlfle rqles of “man
and wife” and “lived together in good repute with their neighbours for

eighteen years,”?!

Examples of two women using the language of marriage to describe -

their relationships in the relatively private context of journals and letters

abound across the nineteenth century. Eleanor Butler referred to her be-

loved Sarah Ponsonby in her journals as “my better half.”* Scplptor Har-
riet Hosmer, one of Cushman’s friends in Rome, called the widowed En-
glishwoman Lady Louisa Ashburton “my sposa” and referrfac} to herself
as Ashburton’s “hubbie,” “wedded wife,” and daughter. W"‘rltlng to.Ash~
burton of a marriage between monarchs, Hosmer a.dded, They will Ee
as happy in their married life as we are in ours”f in another lette;1 s he
promised “when you are here I shall be a modgl wife (or husband w 1; -
ever you like).” Early in the century, Anne Lxstgr and_ Anne Walker de-
cided to become “companions for life” in a rglatlonshlp that W(')uid, ac};
cording to both, “be as good as marriage.” Lister sealed her union wit

Walker by giving her a ring and arranging to receive communion with

her, along with a legal ceremony in which each woman willed th@ other
her, unentailed property.* An 1892 obituary of English-born Anm.e Hin-
dle in the Chicago Herald reported that in 1886 the famous male imper-

H : » 1A
sonator was married to her “dresser and faithful companion” Annie

Ryan, “a pretty little brunette of twenty-five” by “a minister of the gospel,

Rev. E.H. Brooks,” who “solemnly pronounced Annie Hindle the hus

i i ied i i ale name
band of Annie Ryan.” Hindle married in male dress, using a m )
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but the article noted that following the wedding she lived with Ryan while
dressed as a woman: “The neighbors respected them. . . . That they could
live together openly as man and wife, the hushand always in female attire,
and yet cause no scandal, is the best proof of the esteem in which those
around them held them.”?

The idea of female marriage was not simply a private metaphor used
by women in same-sex relationships; it was also a term used by the legally
married to describe relationships that were conducted openly and dis-
cussed neutrally in respectable society. Even among middle-class Victori-
ans, marriages were not defined by law alone, and for couples with no
legal status, social acceptance provided legitimation and established rules
for beginning and ending relationships.?® Charlotte Cushman assumed
that many in her circle were aware of sexual romance between women,
since she warned Emma Crow in an 1860 letter that “there are people
in this world who could understand our love for each other, therefore it
is necessary that we should keep our expression of it to ourselves,”?’
The historical context leaves it surprisingly unclear whether Cushman
demanded secrecy because Crow was a woman, or because Cushman
was afraid of being exposed as adulterous. There are no similar records
of Cushman attempting to conceal her relationships with Eliza Cook,
Matilda Hays, or Emma Stebbins, which far from being open secrets
were explicitly acknowledged by her social circle and in newspapers.
Cushman and her lovers displayed their intimacy for all to see. In the
1840s Cook published a fervent poetn, “To Charlotte Cushman,” which
described the two women as “captive in Affection’s thrall,” and when
Hays published her translation of George Sand’s La Petite Fadette in
1851, she dedicated it to Charlotte Cushman. On a tour of United States
theaters in 1849, Cushman traveled with Hays, and a newspaper article

praising Cushman as a “woman . , . worthy of homage and esteem”
added, “Miss Cushman will be accompanied by her friend, novelist and
translator, Matilda M. Hays.”*

When grasping for a vocabulary to describe relationships between
women, Victorians often, as we saw in chapter 1, resorted to a qualified,
hyperbolic lexicon of friendship, but they also applied the concept of
marriage to female couples. Elizabeth Barrett Browning wrote to her
sister Arabel in 1852 about meeting Matilda Hays and Charlotte Cush-
man: “I understand that she & Miss Hayes [sic] have made vows of
celibacy & of eternal attachment to each other—they live together, dress
alike . . . it is a female marriage. I happened to say, “Well, I never heard
of such a thing before.” ‘Haven’t you?” said Mrs Corkrane [sic], . . . ‘oh,
it is by no means uncommon.’ They are on their way to Rome, so I dare
say we shall see a good deal of them. Though an actress . . . Miss Cush-
man has an unimpeachable character.”® Barrett Browning’s informant
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was the wife of journalist John Frazer Corkran, a correspondent for the
Morning Chronicle. Browning’s reference to vows of celibacy suggeses

an equation of female marriage with sexual renunciation, but the con-

junction of the women’s celibacy with their “eternal attachment™ to each
other redefines celibacy as a mutual vow never to leave one another to
marry men, one way of predicating Barrett Browning’s next term, “a
female marriage.” The offhandedness of Barrett Browning’s “I happened
to say” sits uneasily with the emphatic nature of what she does say—
“Well, I have never heard of such a thing”~—but suggests her desire to
demonstrate that she has already absorbed the lesson in urbanity im-
parted by her married interlocutor, who remarks, “[I}t is by no means
uncommon,” Browning’s final comment on Cushman’s reputation for
respectability makes no connection, positive or negative, between her
female marriage and her “unimpeachable character.” Far from sug-
gesting that she might want to avoid Cushman and Hays, Browning
writes that she expects to see a good deal of them—and she did, often
bringing along her husband and their young son.

To understand the social position of women in female marriages, it is
helpful to distinguish between a subculture and a network. Charlotte
Cushman did not belong to a subculture, a type of social group that
tends to be organized around a limited number of shared traits and that
coheres through its separation from the mainstream. She did, however,
belong to a network, a form of social alliance whose strength derives
from its relative openness and internal variety and from its links to other
networks. Overlapping sets of acquaintances as well as shared identities
define networks; the stronger the network, the greater the number and
type of groups to which it is linked. Cushman’s network thus included
women in or interested in relationships with other women and had many
links to people who were not in same-sex couples. Her circle overla;?ped
considerably, for example, with the Browning circle, which conmste.d
of highly respected artists who lived in Italy to get distance from their

immediate families, access to a warmer climate, and exposure to Italy’s .

historic culture. Charlotte Cushman’s integration into multiple net-
works shows how easily same-sex relationships between women were
assimilated to the model of marriage. Indeed, as Merrill notes, Cush-
man’s relationships with Matilda Hays and Emma Stebbins helped in(':or-
porate the actress into many networks by giving her an aura of propriety
and respectability (190).

Women in female marriages or interested in sexual liaisons with women

banded together but also entered social circles organized around legally

married couples. Robert and Elizabeth Barrett Browning spent time not

only with Cushman and Hays but with several other women whose -
charged same-sex relationships included giddy flirtations, tempestuous in-
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fatuations, short-term love affairs, and long-term partnerships. The Brow-
nings’ letters recount numerous dinners, picnics, and excursions with
Harriet Hosmer, Isa Blagden, Kate Field, and Frances Power Cobbe, as
well as with Cushman and Stebbins. In some cases, the ties were deep:
Blagden was one of Robert Browning’s chief correspondents, Hosmer
made a famous cast of the Brownings’ hands, and after his wife’s death,
Robert gave Field a chain and locket Elizabeth had worn since childhood,
adding to it some of his wife’s hair.* Cushman, Hosmer, and Cobbe were
on good social terms with married women such as Jane Carlyle, Mary
Somerville, and Margaret Oliphant, and often socialized with their hus-
bands as well. Harriet Hosmer adopted boyish dress and manners and
flirted openly with women, but Victorian lifewriting attests that dozens
of respectable Englishwomen traveling to Rome were eager to meet her.
She knew the Gladstones, Sir William Boxall (director of the National
Gallery and portraitist of leading figures of the day), and the Layards
(Austen Layard was an archeologist, politician, and ambassador to Ma-
drid in the 1870s; his wife was the daughter of Sir John and Lady Char-
lotte Guest). Her visitors in the late 1860s included a diplomat’s wife, a
philanthropic Christian woman, and Anne Thackeray, who traveled to
Rome with Lady de Rothschild.*

In the 1860s and 1870s, a period when few knew of the sexological idea
of inversion and many still associated sodomy with sexual acts absolutely
opposed to nature and virtue, the female couple was accepted as a varia-
tion on legal marriage, not treated as a separate species. This suggests that
Lillian Faderman and Carroll Smith-Rosenberg were absolutely right that
Victorians considered love between women to be perfectly normal,
whether that love involved intense, sensual friendships that existed along-
side marriage to men (Smith-Rosenberg) or lifelong partnerships that re-
placed marriage to men (Faderman).® It also shows how they were wrong.
Smith-Rosenberg erred in defining intimacy between women as a supple-
ment to male-female marriage, for women in female marriages did not
supplement marriage, they appropriated it. Faderman was Wrong to argue
that acceptance of female couples depended on the perceived asexuality
of their relationships; the use of marriage as a term to describe female
couples suggests that people believed sex was involved, for marriage, un-
like friendship, was never an asexual term. For Victorians, marriage
meant the union of sexual and spiritual impulses, the reconciliation of
sexuality with propriety. Marriage was a socially acceptable exhibition of
sexual intimacy because it was predicated on fidelity and thus advertised
not only the sexuality of spouses but also their acceptance of restraints
and limits. For this reason, female marriage was not associated with a
savage state of sexual license but instead was readily integrated into even
the most restrictive ideas of social order, As we will see, however, female
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marriage also differed from legal marriage between men and women in
significant ways, and those differences made it a model for reformers seek-
ing to modernize legal marriage.

FEMALE MARRIAGE AND VICTORIAN MARRIAGE REFORM

Until 1857, legal marriage in England was defined by its effec‘tive indissol-
ubility, since divorce with the right to remarry was prohibitively compli-
cated and expensive. The law of marriage also mandated the formal in-
equality of husbands and wives, since coverture dictated that they were
legally one person, the husband. Serious reform of those laws began when
Barbara Leigh Smith submitted a petition to Parliament in 1856, re-
questing a change to the laws governing married women’s property,.w.hich
belonged entirely to husbands unless protected by the law of equity. Al-
though that petition’s immediate success was only partial, it influenced
politicians to create a civil divorce law the following year. Eager to collect
signatures from women who were not married to men and were therefore
considered disinterested supporters of reform, Smith ended up soliciting

signatures from several women who at some point in their lives were in

female couples, including Isa Blagden, Geraldine Jewsbury, Amelia Ed-
wards, Charlotte Cushman, and Matilda Hays.

That a number of women more interested in relationships with women
than in marriage to men signed a petition calling for a Married Women’s
Property Act suggests an affinity Smith may not have anticipated between
same-sex relationships and marriage reform, one that cannot simply be
explained in terms of a feminist desire to increase the rights of all women,
Hays had always been a feminist, and she remained one well after signing
the 1856 petition, but her support for divorce also stemmed from her
experience with female marriage. When her relationship with Cushman
ended in 1857, Hays returned to her feminist circle in London, where she
helped run the English Woman's Journal and the Society for Promoting

the Employment of Women, and eventually formed another relationship

with Theodosia, Dowager Lady Monson.® She also supported herself as
a translator and writer, and her novel Adrienne Hope (1866) included
characters based on herself and Lady Monson, Miss Reay and her con-
stant companion, the solicitous, widowed Lady Morton. Miss Reay de-
clares her support for women’s rights and notes, “Until quite lately a
married woman was only a chattel . . . absolutely belonging to her hus-
band. . .. The new Divorce Court has mended this state of things.”* In

an earlier work, Helen Stanley: A Tale, one character makes a didactic

speech arguing that divorce is a valid solution to the problem of marit&ﬁ
unhappiness and daringly asserting that one could love more than once.
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In her political and literary work, Hays developed practical and ethical
underpinnings for divorce by working to increase women’s economic au-
tonomy and by countering the pervasive accusation that divorce licensed
a purely carnal promiscuity.

Hays’s feminist vision of laws that would give women legally married
to men more freedom incorporated the definition of marriage she had
developed in forming and ending her own female marriage. Although
women in a female marriage did not have the benefit of a legally recog-
nized union, they already enjoyed two of the privileges that women mar-
ried to men fought for over the course of the century: independent rights
to their income and property, and the freedom to dissolve their relation-
ships and form new ones. They also created unions that did not depend on
sexual difference, gender hierarchy, or biological reproduction for their
underpinnings, as most Victorian marriages between men and women did
in legal theory if not in social fact. Like many who supported new divorce
or property rights for wives, Hays asserted that marriage could and
should be based on the equality and similarity of spouses. As we will see
in the next section, “contract” was the term that summed up the view
that legal, opposite-sex marriage should be dissoluble and grant equality
and independence to wives—and “contract” was a term that already de-
scribed most female marriages. Anne Lister and Anne Walker used wills
and deeds to formalize their relationship, and Rosa Bonheur drew up
detailed wills with her first and second spouses, Nathalie Micas and Anna
Klumpke. Like male and female suitors, who combined sexual and ro-
mantic passion with economic calculations (think of the negotiations that
accompany courtship in Trollope novels), women in female marriages
made formal agreements that combined mutual love with financial inter-
ests. When Rosa Bonheur asked Anna Klumpke to live with her, she first
warmly declared her love, then wrote to Klumpke’s mother explaining
their decision to “unite [their] existence® and assuring her that Bonheur
would “arrange before a lawyer a situation where she {Anna] will be con-
sidered as in her own home.”*

Women like Bonheur and Klumpke modeled their relationships on ro-
mantic marriage, defined in terms of love and fidelity, but they also
adopted a daringly modern notion of marriage as contract. Radical uto-
pian William Thompson contended in 1825 that marriage was not really a
contract because it was an unequal, indissoluble relationship whose terms
were determined by the state.” By mid-century his critique had been ab-
sorbed into liberal and feminist arguments for the reform of legal mar-
riage between men and women, some made by women in female mar-
riages based on contractual principles. Contract marriage was egalitarian
relative to legal coverture because it assumed a mutually beneficial ex-
change in which each side received consideration. Bonheur’s will ex-
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plained that she was leaving all her assets to Klumpke because she had
asked her “to stay with me and share my life,” and had therefore “decided
to compensate her and protect her interests since she, in order to live with
me, sacrificed the position she had already made for herself and shared
the costs of maintaining and improving my house and estate.”*® Forced
by necessity to construct ad hoc legal frameworks for their relationships,
nineteenth-century women in female marriages not only were precursors
of late-twentieth-century “same-sex domestic partners,” but also antici-
pated forms of marriage between men and women that were only institu-
tionalized decades after their deaths.

Women in female marriages used principles derived from contract to
dissolve their unions as well as to formalize them. Indeed, the very act of
ending a union depended on the analogy between marriage and contract.
As Oliver Wendell Holmes put it in The Common Law (1881), the essence
of contract was that each party was “free to break his contract if he
chooses.” The law did not compel people to perform their contracts, only
to pay damages if they did not perform them.* After Cushman met Emma
Stebbins and her relationship with Matilda Hays began to fray in 1857,
Hays threatened to sue Cushman for damages on the grounds that she
had sacrificed a literary career to follow Cushman to Italy. Cushman did
not take pains to keep Hays’s demand a perfect secret; Harriet Hosmer
knew of it, and Anne Brewster, an early lover and ongoing friend of Cush-
man’s, dilated upon it in her diary. Hays’s demand that Cushman pay
some type of alimony may have been a subtle form of blackmail, but the
threat Hays wielded was not the revelation of a relationship already open
enough to be mentioned in newspapers and known to everyone in their
social circle. Rather, the potential source of scandal was the revelation
that Cushman’s infidelity was the cause of their rupture. To quiet reports
of her adultery and to acknowledge that she was breaking their agreement
to live together, Cushman paid Hays one or two thousand dollars, a sub-
stantial amount of money at the time, and a sign that she, like Hays,
interpreted their union in terms of a basic principle of contract: that the
party breaching an agreement must pay damages.*

Female marriages had their share of troubles and were as plagued by
infidelity, conflict, and power differences as legal ones, but because the
state did not bind female couples for life, their unions exemplified the
features that British activists fought to import into marriage between men
and women: dissolubility, refative egalitarianism, and greater freedom for
both spouses. These were matters of some urgency: the doctrine of co-
verture dictated that a wife’s income and property unprotected by equity
belonged absolutely to the husband alone, as did the couple’s children.
Until 1891 a husband was legally allowed to hold his wife in custody
against her will and there was no legal concept of marieal rape.
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In the 1850s, feminists seeking to end coverture and obtain indepen-
dent rights for legally married women joined forces with liberal utilitari-
ans interested in rationalizing the law and transferring authority from
church to state. Together they proposed the property act that Hays and
Cushman supported and helped to pass the controversial 1857 Divorce
and Matrimonial Causes Act, which made divorce available to many
more people than ever before by shifting jurisdiction from an ecclesiasti-
cal court to the nation’s first civil divorce court.? The new law did not
end coverture or hierarchical marriage, and it codified a double standard
that made it more difficult for wives to sue for divorce than husbands.
Nevertheless, it was widely perceived as undermining husbands® power
and prestige. A satiric set of sketches in Once a Week portrayed the di-
vorce court as a place where wives tricked and victimized husbands, and
the Englishwoman’s Domestic Magazine noted in 1864 that “the revela-
tions of the Divorce Court show that there are bad husbands as well as
good.”* Statistics give some sense of the law’s actual effects: when di-
vorce had to be finalized by parliamentary decree, only 190 were granted
between 1801 and 1857, while in the ten years between 1858 and 1868,
the new civil court granted 1,279 decrees.*® The 1857 legislation pro-
vided an appealing new option for ending marriage, especially for
women: before its passage, only four women had ever obtained a parlia-
mentary divorce decree, but between 1858 and 1868, wives initiated 40
percent of divorce-court petitions and were successful about as often as
husbands in dissolving marriages.*

The 1857 Act had cultural ramifications that went far beyond its legal
ones, As Bessie Rayner Parkes put it in 1866, a “universal discussion of
first principles . . . accompanied the passing of the New Divorce Bill.”#
Abstract debates about marriage as an institution were accompanied by
a new public appetite for sensational news about marital breakdown. Di-
vorces were granted to hundreds of spouses, but divorce trials were fol-
lowed by thousands of readers, and journalistic reports of divorce-court
proceedings exposed the variability of marriage as a lived institution.*
The general public discovered through trial reports that violence, adul-
tery, incestuous adultery, bigamy, and even sex between women (an issue
in two notorious divorce trials, the 1864 Codrington trial and the 1885
Dilke-Crawford trial) could be part of married life in Britain. A spate of
novels about bigamy, adultery, and divorce, mostly published between
1857 and 1865, also fed the appetite for stories about marriages that
broke the rules. Calls to censor divorce reports in order to protect privacy
and public morality were ineffectual. One advocate of censorship, W.E.H.
Lecky, also wrote a popular history of morals that placed Furopean civili-
zation at the acme of human development because of its Christian concept
of lifelong monogamy. His call to suppress accounts of divorce trials sug-
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gests that he understood how effectively they exposed the difference be-

tween what married couples practiced and what the laws of marriage

preached.¥ .
The 1857 law of divorce also changed the terms of celibacy, producin

much journalistic discussion about whether marriage was necessary at all, -

especially in light of census figures that showed an increasing number of
men and women never marrying. Victorian feminists charged that the
social compulsion to marry consolidated male domination, since women
entered marriages that made them inferiors only because the unmarried
state entailed economic dependence and social death. Those who felt that
the only suitable fate for a woman was to become a dependent wife made
the unmarried “spinster” an object of pity: “A single woman! Is there not
something plaintive in the two words standing together? . . . No woman
is single from choice.”*® Others described the single state as unnatural:
“There is nothing single in nature; celibacy was never contemplated in
creation,” Feminist John Stuart Mill countered that as a result of such
stereotypes, the desire to marry was really a revulsion against the stigma
of being unmarried, since a “single woman . . . is felt both by herself and
others as a kind of excrescence on the surface of society, having no ase or
function or office there.”*® For marriage between men and women to be
equal, ferninists argued, single women had to be able to lead practicable
and pleasurable lives. The demand to reform marriage began as a quest
to make it more equal and more flexible, then evolved into a demand to
make it less obligatory. To change the quality of life for the unmarried
would alter marriage itself.

While some drew attention to the difficulties unmarried women faced,
others argued that life was already easier for unmarried women than many
believed and that marriage was no longer the only desirable female destiny.
In the 1860s, unmarried women became visible as activists, philanthro-
pists, and artists whose labor earned them a place in a society made more
porous by a general emphasis on reform. The spectacular effectiveness of
single women during the Crimean War increased public respect for them.
Imperialist rhetoric exhorting England to live up to its values of democracy
and equality at home in order better to disseminate them abroad contrib-
uted to an increased appreciation of all women’s social contributions. Fem-
inist Caroline Cornwallis warned readers in 1857 that “to tie the hands
of one half of mankind .. . is 2 suicidal act, and unworthy of a nation
whom an omnipotent will seems to have marked out as the great civilizer
of the world.”*! By the 1860s, writing about single women had become
enough of a trend for a book reviewer to comment, “If in the multitude
of counsellors there is safety, how blest must be the security of single
women!” Turning single women into dependents needing guidance from
a “multitude of counsellors,” the reviewer concluded that marriage was

The Geneaiogy of Marriage « 209

the best state, because “[m]an and woman need to be One.” Yet even he
granted that women who lacked husbands needed work as an outlet for
their talents.’? Others suggested that single life might be preferable for
women, especially in light of the marital miseries publicized by divorce
court proceedings. Anne Thackeray noted in her essay “Toilers and Spin-
sters” (1858) that a single woman “certainly does not envy poor Mrs. C.,,
who has to fly to Sir Cresswell Cresswell [a divorce-court judge] to get rid
of a “life companion’ who beats her with his umbrella, spends her money,
and knocks her down instead of ‘lifting her up.””*

Even passionate advocates of marriage hostile to feminism began to
accept that some women would never marry. As an example of this, take
the most famous Victorian article about single women, W. R. Greg’s
“Why Are Women Redundant?” (1862)."* Greg’s article is frequently
cited as evidence of the contempt Victorians heaped on unmarried
womer, because his strong commitment to marriage led him to propose
sending “redundant” Englishwomen who could not find husbands to col-
onies where men outnumbered women. But Greg’s article also demon-
strates the growing acceptance of single women. Although he pleaded that
every woman who could be paired with a man should be, he assumed
that because adult women outnumbered adult men, single women were
as natural as monogamy. Nature rules that “marriage, the union of one
man with one woman, is unmistakably . . . the despotic law of life,” but
“she not only proclaims the rule, she distinctly lays down the precise
amount and limits of the exception” (279). Greg quantified the natural
exception in terms of census figures showing 106 women over twenty
years old for every 100 men in the same age group. What Greg considered
a startling anomaly was the census finding that 30 percent of women over
twenty were unmarried. By contrast, Greg deemed the “redundant six per
cent for whom equivalent men do not exist” (282) a normal exception
consonant with “a thoroughly natural, sound, and satisfactory state of
society” (282) and proportionate to the “precise percentage of women
whom Nature designed for single life” {279). So natural was the single
woman for Greg that he personified Nature herself as a single woman,
busily making designs and laying down “the despotic law of life” with no
husband to guide her.

Greg decried the rising number of unmarried women in England, but
he also identified a fixed number of women for whom celibacy was re-
quired. He defined those women as “natural anomalies” who Jacked femi-
ninity, loved independence, wanted to serve humanity, or were “almost
epicene” in their genius and power: “Such are rightly and naturally single;
but they are abnormal and not perfect natures” {(280). The abnormal is
imperfect, but it is also natural, and Greg thus asserted that unmarried
women (but not unmarried men) were inevitable and socially necessary.
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Despite his vehement promotion of marriage, he noted dispassionately
that some women “deliberately resolve upon celibacy as that which they

like for itself” (281). In a footnote Greg even suggested that single life wag
the happier choice for many women: “In thousands of instances [maiden -

ladies] are, after a time, more happy [than wives and mothers]. In our
day, if a lady is possessed of a very moderate competence, and a well-
stored and well-regulated mind, she may have infinitely less care and infi-
nitely more enjoyment than if she had drawn any of the numerous blanks
which beset the lottery of marriage” {299). Greg’s acceptance of single
life as natural transformed marriage from a fatal necessity into a lottery,
a game of chance whose risks women could rationally choose not to incur,

The changing view of single women indicated the burgeoning of new
ideas about marriage. Across the political and rhetorical spectrum, writers
in the 1860s testified to the growing awareness that marriage between
men and women was not a universal element of social life. In “What Shall
We Do with Our Old Maids?” {1862), Frances Power Cobbe used the
same statistics as Greg to show that single women were becoming a consti-
tutive and transformative element of England’s social landscape.” Cobbe
and others argued that single women were happier than they had ever
been, and that when unmarried women enjoyed the good life, marriage
itself would also change. The suggestion that people could survive inde-
pendent of marriage also undid the notion of marriage as the union of
opposite sexes, each requiring the other in order to supplement a lack,
and harmonized with a modern understanding of companionate marriage
based on similarity and friendship. Feminist John Stuart Mill, one of
Cobbe’s many personal acquaintances, echoed her sentiments when he
wrote in The Subjection of Women (1869) that “likeness,” not difference,
should be the foundation of true unions, and that marriage should be
modeled on what “often happens between two friends of the same sex.”%

If marriage was defined by love and patterned on same-sex friendship,

then what happened between two friends of the same sex could also be
understood as a marriage. In an 1862 essay, “Celibacy v. Marriage,”
Frances Power Cobbe wrote that women who did not marry men could
still be happy by forming “true and tender friendships”; the celibate
woman need not fear “a solitary old age” since she could easily “find a
woman ready to share” her life.” In later lectures on The Duties of
Women, Cobbe mused, “I think that every one . . . must have the chance
offered to them of forming a true marriage with one of the opposite sex
or else a true friendship with one of their own, and that we should look
to such marriages and friendships as the supreme joy and glory of mortal
life,~unions wherein we may steep our whole hearts.”** Cobbe subtly
shifts her use of conjunctions, from “marriage . . . or . . . friendship” to
“marriages and friendships” (emphasis added), thus transforming mar-
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riage and friendship from mutually exclusive alternatives into inter-
changeable bonds for which the sex of the partners makes little difference
to the quality of the union. '

The triumph of companionate marriage as an ideal not only changed
the relationship between husband and wife, but also transformed the
status of unmarried people and provided grounds for valorizing same-
sex unions. The belief that without love it was better not to marry made
those who refused to wed out of expediency spiritually superior beings.
Cobbe argued that women would marry for love only if the single state
were “so free and happy that [women]| shall have not one temptation to
change it save the only temptation which ought to determine them—
namely, love.”** Her reasoning shrewdly framed her rejection of compul-
sory heterosexuality as a desire to improve marriage, and called on de-
fenders of virtuous marriage to support the unmarried woman’s right to
happiness. Implicitly, Cobbe also rallied those who believed in marriage
to ratify any union based on affection. In doing so, she may have had in
mind a union like her own. As we recall from chapter 1, although Cobbe
never legally wed, for over thirty years she lived with a woman she pub-
licly called her “beloved friend,” sculptor Mary Lloyd.*

Cobbe’s life is an example of how social networks and informal, extra-
legal relationships affected the political and the legal. Because female
marriage was not a marginal, secret practice confined to a subculture,
but was integrated into farflung, open networks, women like Cobbe
could model their relationships on a contractual ideal of marriage and
propose that legal marriage remodel itself in the image of their own
unions. Cobbe belonged to a network of feminist marriage reformers
that included John Stuart Mill, Barbara Leigh Smith, Charlotte Cush-
man, and Geraldine Jewsbury, as well as to a wider network of politi-
cians, philanthropists, and journalists that comprised Walter Bagehot,
Matthew Arnold, Lord Shaftesbury, Cardinal Manning, and Lady Bat-
tersea, whose memoirs remarked on Cobbe’s short hair and unconven-
tional dress but also described her as “one of my most honored
friends.”' Cobbe was even friends with W. R. Greg, her antagonist in
the debate about unmarried women.® Through her writings and her pro-
fessional and personal connections, Cobbe was able to shape legislation
and policy, Her article on “Wife-Torture in England” (1878) led to the
passage of laws making it easier for poor women to obtain separation
orders from husbands convicted of assaulting them.® Cobbe achieved all
this while living openly with another woman in a relationship that she
and others perceived to be modeled on marriage. The important role she
played in Victorian debates about celibacy, marriage reform, domestic
violence, and women’s work is further evidence of the influence female
marriage had on the changing forms of marriage between men and
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women. Although Cobbe herself could not vote and was legally bound
to Mary Lloyd only by individual agreements such as wills, her writings
in the public sphere and her secure position in a highly ramified social
world contributed to legal and political change.

The traffic between female couples and the legal institution of marriage
ran in two directions. Because relationships between female couples were
understood as marriages, they provided models for more flexible, egalitar-
ian, and voluntary marriages between men and women. Conversely, the
drive to change the laws governing marriage between men and women
showed that the institution of marriage was already relatively plastic, one
that could be molded into a permanently new shape without fracture or
rupture. As a result, female couples and their friends found it plausible to
use the language of marriage to describe their relationships. English soci-
ety in the 1850s and 1860s did not perceive female marriages as danger-
ous or unspeakable, even at a time when most saw sodomy as a sexual
act completely at variance with nature or virtue. Female couples were
not a separate species but rather a middle-class equivalent of bigamous
working-class couples whose alliances were illegal but nonetheless regu-
lated by informal rules, marked by some form of wedding ritual, and
recognized by the couple’s peers, who knew that at least one member of
the couple was legally married to somebody else.** Marriages were not
defined by the law alone, and for couples with no legal status, social accep-
tance replaced law as marriage’s legitimating sign. Victorians who applied
terms like “wife” or “marriage” to female couples accepted them as a
variation on legally married couples and conferred respectability on same-
sex unions.” At the same time, to describe two women as married turned
marriage, the supposedly stable ground of the comparison, into a plastic
figure flexible enough to embrace the female couple.

Tae Desare OveR CONTRACTUAL MARRIAGE

The features of contract that created a common ground between female
marriage and reformed marriage between men and women were equality
and dissolubility. The debates about the 1857 Matrimonial Causes Act
hinged on whether or not marriage should be a contract, and if it were a
contract, what that should mean. By and large, those who supported
greater equality between wives and husbands advocated understanding
marriage as a contract. In 1890 feminist Mona Caird summed up decades
of feminist argument when she wrote, “As soon as the principle of equal-
ity between the sexes is sincerely accepted, there remains no valid reason
against the immediate adoption of contract-marriage.”® An 1857 article
opposed to changes in “the greatest, oldest, and most universal of all
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social institutions, the great institution of marriage,” argued that only a
“lower conception of marriage” treated “it as a purely civil contract be-
tween individuals,” that Christianity defined marriage as “a lifelong com-
pact . . . which never can be rightfully dissolved”; and that “the principle
of divorce” was “handed over from Paganism” and “barbarism.” Ar-
guing that marriage “derives its essential and specific character from re-
straint: restraint from the choice of more than a single wife; restraint from
choosing her among near relatives by blood or affinity; restraint from the
carnal use of woman in any relation inferior to marriage; restraint from
forming any temporary or any other than a life-long contract,” the author
equated Christian marriage with civilization because it prohibited certain
acts (incest, polygamy, divorce) associated with a state of nature in which
men had the freedom to treat women as instruments of their pleasure.”

Although those who upheld traditional hierarchical marriage believed
that promises to marry required mutual consent, and that Christian mar-
riage made men and women spiritual equals, they also insisted that mar-
riage was defined by the difference between the sexes and was transcen-
dent and irrevocable in ways that contracts were not. As one opponent
of reform put it, the “common law of England . . . in entire accordance
with the principles of Christianity, made a man’s wife and children com-
pletely dependent upon him,—placed them, both as to person and prop-
erty, completely under his control.”®® A judge ruling in an 1869 divorce
case made a similar point when he explained, “The law . .. recognizes
the husband as the ruler, protector, and guide of his wife; it makes him
master of her pecuniary resources; it gives him, within legal limits, the
control of her person; it withdraws civil rights and remedies from her,
save in his name.”® 'To argue for coverture was to take a stand against
divorce and its implications of contractual marriage. In an unsigned 1856
article, Margaret Oliphant wrote, in an almost parodically uxurious
voice, that the “justice which means an equal division of rights has no
place between those two persons whom natural policy as well as Divine
institution teach us to consider as one. ... Marrying is like dying—as
distinct, as irrevocable, as complete.””®

Contract is a crucial term in both British political history and in con-
temporary feminist theory, and it is worth recalling those contexts when
studying Victorian marriage debates. Since the seventeenth century, con-
tract has defined the political relationship between individuals and the
state in terms of a balance between freedom and obligation. This political
history helps to explain why contract became such an important term in
Victorian discussions of marriage and divorce. In a study of natural law,
Ernest Bloch argues that philosophers since Epicurus have identified the
essence of contract with the fact that it can be terminated.™ Victoria Kahn
points out in her study of seventeenth-century writing that contracts were
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considered distinct from promises because only contracts could legiti-
mately be broken.” Contracts have signified freedom in English political
thought most clearly when they have been equated with Ongoing consent;
even John Milton, who advocated that wives submit to husbands, recog-
nized that to define marriage as a contract rather than a covenant meant
granting wives more freedom.” But as Kahn also shows, the formative
political debates of the seventeenth century often posited contract as the
antithesis of a married state based on natural, divinely ordained differ-
ences; indeed, the absolute sovereignty of a king over his people was often
compared to the unquestioned dominion of a hushand over a wife.

In recent years important critiques of liberal notions of contract have
emphasized the exclusions and inequalities built into contract theory to
such an extent that it now seems difficult to conceive that women once
used contract to press claims for freedom.™ P. S, Atiyah, for example,
has argued that because nineteenth-century liberal politics mandated a
separation of public and private, contract law could be applied only to
the public marketplace, never to private, familial relationships such as
marriage.” In fact, nineteenth-century judges frequently applied contract
law to promises to marry and to agreements between spouses.™ In one
1886 case, a judge asserted that marriage was indeed a generic contract,
whose “validity . . . must be tested and determined in precisely the same
manner as that of any other contract.””’

While some have argued that the liberal public sphere excluded mar-
riage from the contractual realm, others have warned that to include
marriage within the purview of contract is to misrepresent women’s co-
ercion into sexual subjugation as consensual. For Carole Pateman, the
social contract of political participation presumes a sexual contract that
defines women as naturally deficient in the rationality, autonomy, or
equality a subject must possess to enter a contract freely. Marriage is the
one contract women are required to enter, she claims, because it is the

contract most reducible to the hierarchical structure defining all con--

tracts.”® Yet Pateman’s argument about contract is contradictory, for she
defines contract as freedom when women are excluded from it, and as
subjection when they are included in it {(135-36). Because Pateman can-
not decide if contract is essentially free or unfree, she cannot determine
whether marriage should be made more or less contractual (15 6, 165),
nor whether sexual difference is dangerous (167) or desirable {183).
Monique Wittig provides a contrasting view of contract theory’s relation
to gender and sexuality in “On the Social Contract,” where she distin-
guishes between the heterosexual contract and the social contract and
argues that women must break the heterosexual contract in order to
become part of the general social contract, Since the category of sexual
difference is crucial to the heterosexual contract, its disappearance is
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one necessary component of what Wittig understands as an ongolng pro-
cess of constantly remaking the social contract.”

Readings of canonical political theory alone cannot establish the va-
lence of a term like “contract” in Victorian discourse, but the differences
between Pateman and Wittig can shed some light on why Victorian femi-
nists used “contract” as a watchword in their fight for equality between
husbands and wives. Nineteenth-century writers associated contract
with the marital relationship between men and women; according to the
narrator of Wilkie Collins’s novel Ma#n and Wife (1870), marriage was
the ultimate contract, “the most important contract of civilized life,”®
Victorian feminists used the tension between the social and sexual con-
tracts identified by both Pateman and Wittig to draw attention to wom-
en’s ambiguous position in marriage, which required their free consent
to a relationship that was hierarchical and difficult to dissolve. Mary
Shanley points out that Victorian feminists “drew heavily on liberal prin-
ciples of individual liberty and bodily autonomy” in seeking to reform
marriage, and many of the male politicians who supported marriage re-
torm did so because they wanted to extend the liberal principles of self-
government to private as well as public life.’ While many feminists ac-
companied demands for equal rights with equally fervent support for the
idea that women were essentially different from men, others acknowl-
edged that to make marriage more egalitarian necessarily involved mak-
ing good on the premises of liberal universalism by undoing differences
between male and femnale.

When feminists argued that marriage should become more contractual,
they understood contract in terms of the social contract, as a voluntary
agreement between equals that either party could terminate. Feminists
argued that marriage was not yet truly contractual, because in marrying
under English law, women gave away equality (wives were not equal to-
husbands), autonomy (wives were absorbed into their husband’s legal
personality), and freedom (wives could obtain a divorce only under very
limited conditions).® Dissolubility became the definitive feature of con-
tractual marriage, because it was a legally necessary element of any con-
tract and contained within it the ideas of consent and equality. The ability
to exit from contracts was as crucial to their definition as the ability to
enter them freely, and those who advocated contractual marriage thus
expressed strong support for divorce. In an 1830s essay on marriage laws,
John Stuart Mill asserted that women were “ripe for equality” but that it
was “absurd to talk of equality while marriage is an indissoluble tie.”
Mill imagined divorce as the logical corollary of a radically voluntary
marital relationship: “JA] woman ought not to be dependent on a man,
more than a man on a woman, except so far as their affections make them
so, by a voluntary surrender, renewed and renewing at each instant by
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free and spontaneous choice.” Like “the other relations voluntarily con-
tracted by human beings,” marriage should “depend for its continuance
upon the wishes of the contracting parties.” In The Subjection of Women
(1869), Mill repeated that marriage should be like a business contract,
with each “ free to cancel the power [of the other] by withdrawing from
the connexion.? The dissolubility implied by contract came to represent
the freedom, consent, and equality that feminists believed should define
marriage as an ongoing process.

Opponents and proponents of contractual marriage alike shared the
assumption that contractual marriage needed to be understood in terms
of a progress narrative of civilization. Some saw liberalized divorce laws
that created greater equality between spouses as a step back in time. Wil-
liam Lecky, for example, criticized the Romans for making marriage a
“coequal partnership,” “merely a civil contract, entered into for the hap-
piness of the contracting parties, its continuance depende[nt] upon mu-
tual consent,” an agreement that “[elither party might dissolve ... at
will.”® Lecky unfavorably compared dissoluble contract marriage to
Christian marriage, which by imparting an “essentially religious and even
mystical character ... to marriage” also insisted on the “absolute sin-
fulness of divorce” as a repudiation not only of one’s spouse, but of one’s
faith in God (351-52). Feminists demanding the right to be included in the
liberal English polity often reproduced Lecky’s belief that certain social
customs were incompatible with civilization, even if they disagreed about
what those customs were, Caroline Cornwallis called laws depriving mar-
ried women of rights relics of an earlier “state of semi-barbarism.” In an
1846 review of books about the condition of women, Anna Jameson
wrote that each proved “that the chief distinction between savage and
civilized life, between Heathendom and Christendom, lies in the treat-
ment and condition of women . . . that on her power to exercise her facul-
ties and duties aright, depends . . . the progress of the species.”* _

The writings of John Stuart Mill exemplify what we might call a femi-
nist civilizational framework that made women’s equality the key to de-
velopment and progress.*” In his earliest writings on divorce, Mill placed
contractual marriage in an anthropological narrative: “When women are
merely slaves, to give them a permanent hold upon their masters was a
first step towards their evolution. That step is now complete: and in the
progress of civilization, the time has come when women may aspire to
something more than merely to find a protector” (“Early Essays,” 83). In
The Subjection of Women, Mill translated his liberal belief in unfettered
individual development into the anthropological idiom of social plasticity.
Dismissing attempts to fix women’s nature, Mill wrote that it was impos-
sible to generalize about sexual characteristics given “the extreme vari-
ableness of those of [human nature’s] manifestations which are supposed
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to be most universal and uniform” (149). But Mill sought to give that
variability a linear direction in which change would increase the good of
an ever-increasing number of people. As part of that utilitarian liberal
framework, he argued that changing women’s position in marriage was
part of the shift from primitivism to civilization. Over and over again,
Mill stated that married women’s inequality in the present was a “relic
of the past,” an instance of “the primitive state of slavery lasting on,” a
survival that seemed compatible with “modern civilization,” but in fact
impeded progress towdrd a society based on consent, freedom, equality,
and unconstrained self-development {Subjection, 136, 132). In the kind
of move Nietzsche later overturned (see chapter 6}, Mill argued that mo-
dernity begins when superiors make and keep promises to inferiors and
thus create a realm of equals who make contracts with one another. To
make marriage contractual, in that view, was to differentiate it from the
savagery that all sides in the marriage debates identified as anathema.

VICTORIAN ANTHROPOLOGY AND THE HISTORY OF MARRIAGE

Victorians disagreed about whether contractual marriage represented civ-
ilization or savagery, and about whether civilization had already been
achieved or had yet to be attained, but even thinkers as dissimilar as Mill
and Lecky agreed that it was possible to demarcate the line between the
primitive and the modern and that modernity was the superior state.
Nineteenth-century imperial powers divided societies into stages, identi-
tying Christianity and the West with the acme of human development and
dismissing other religions and regions as stuck in a primitive past. That
mode of thought is often described as anthropological, because many of
the nineteenth-century writers who first began to compare cultural and
social forms presented their findings as narratives charting the evolution
of one set of customs and laws into another. One school of nineteenth-
century anthropology sought to make the nascent discipline more scien-
tific by measuring racial differences, while another produced theoretical
accounts of language, myth, law, religion, and kinship.** Those who elab-
orated narratives about the origins of culture, society, and the state stud-
ied symbolic systems, religious thought, political structures, and eco-
nomic exchange. Their speculative histories distinguished primitive
societies based on myth, force, enslavement, fixed status, and clan rule
from modern societies based on reason, equality, promiises, consent, the
rule of law, and state formations distinct from kinship ties.

As marriage underwent radical changes in the Victorian present, writers
began to conjecture about the forms it had taken in the past, and many
anthropologists who wrote comparative histories of kinship posed the
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question with which we began: does marriage have a history? The 1860s
saw the publication of major studies of marriage and kinship customs
by Henry Sumner Maine, Johann Bachofen, Lewis Morgan, and John
McLennan, leading Friedrich Engels to comment in his own study of The
Ovigin of the Family, Private Property and the State (1884) that “[blefore
the beginning of the sixties, one cannot speak of a history of the family.”*
The temporal coincidence of divorce reform and family studies is one
reason that scholars have suggested a connection between the 1857 Matri-
monial Causes Act and early anthropology, but anthropology and mar-
riage law reform were also linked in remarkably concrete ways. Sir James
Wilde, later Lord Penzance, was both a divorce-court judge and a member
of the Anthropological Society.”® Many of the writers now called Victo-
rian anthropologists were trained as lawyers, and their interest in cross-
cultural studies of marriage and kinship was inspired by their engagement
with contemporary legal codes. Henry Maine (1822-1888) began his ca-
reer as Regius Professor of Civil Law at Cambridge and after 1861 was
a legal member of the Viceroy’s Council in India. His work in comparative
jurisprudence influenced early anthropological and sociological theorists
by defining law as a form of social expression and then studying its tempo-
ral evolution.®” Johann Bachofen (1815-1887) was a Swiss jurist and his-
torian of Roman law, and Lewis Morgan (1818-1881) studied and prac-
ticed law, as did John McLennan {1827-1881), who described his study
of Primitive Marriage {1865) as a branch of his work on the “early history
of civil society.” All of these writers were interested in the connections
between laws past and present. Maine viewed legal codes as replete with
archaisms that survived even when the social formation to which they
corresponded no longer existed and believed that those relics from the
past held the keys to its reconstruction. McLennan focused on a primor-
dial past that antedated written law but also contended that one could
use the “legal symbols™ of the present as clues to the past (12).

In addition to being influenced by the ways in which marriage was
changing in contemporary society, anthropologists were also strongly in-
fluenced by Darwin’s The Origin of Species (1859) and its emphasis on
variation and evolution.” Darwin’s Origin did not theorize variations in
the sexual instinct, and his study of sex, The Descent of Man, presented
human sexuality as uniformly heterosexual.** But The Origin of Species
did theorize development as flux and defined nature itself in terms of suc-
cessive variations, positing the reproductive system as a source of individ-
ualizing changes rather than as a mechanism for identical replication. For
Darwin the identity of any species was ephemeral, since distinct species
had shared origins in the past and “not one living species will transmir its
unaltered likeness to a distant futarity.”® Even monstrosities—“a consid-
erable deviation of structure in one part™—were on a continuum with the
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variations essential for narural selection, and could not “be separated by
any clear line of distinction from mere variations” (101, 72). The Origin
of Species thus provided a way of thinking about change over time in
which commonality and difference were intertwined. When Darwin fa-
mously wrote that “our classifications will come to be . . . genealogies,”
he meant that those who studied species over time would have to study
both their common origins and their constant transmutations (456). In
Ancient Law (1861), Maine adopted a Darwinian approach to the history
of marriage by arguing that it followed two historical axes of change: one
legal, one social, and each moving at a different pace. Contemporary so-
cial opinion was “always more or less in advance of the Law,” and legal
fictions, equity law, and the passage of new legislation were needed to
coordinate laws and social practice (23).

Under Darwin’s influence, anthropologists saw monogamous mar-
riage as only one of many variations. I began this chapter by citing con-
temporary associations of homosexuality with fantasies of primitive dis-
order—incest, promiscuity, polygamy. Victorian anthropologists helped
to invent those fantasies of sexual savagery, vet many also affirmed the
continuities between early and modern societies, and in so doing, af-
firmed that there was no fixed, natural form of marriage law.”® The Dar-
winian understanding of life as variable led to an understanding of law
and social customs as equally adaptable and plastic. Anthropologists
writing conjectural histories of marriage often saw intimate links be-
tween Christian Europe and the primitive past, thus investing savage cus-
toms with the prestige of origins. In Primitive Marriage, McLennan
wrote that promiscuity was “the most ancient form of kinship” (160)
and that forms of marriage considered barbaric in nineteenth-century
England, such as polyandry, “must be accepted as a stage in the progress
towards marriage proper and the patriarchal system™ (2235).” Bachofen’s
Mother Right corrected historians who rejected the theory that “lower,
unregulated sexual relations” preceded marriage, and warned that a “bit-
ter surprise is in store for those who look on marriage as a necessary and
primordial state.”” In Kamilaroi and Kurnai (1880), a study of group
marriage, Lorimer Fison and Alfred Howitt argued that “some of the
more important institutions of civilized states must be sought, in their
rudimentary forms, in this very condition of savagery from which they
originate.” In a chart that used the quintessentially English names John,
Jane, Smith, and Brown to diagram Turanian and Ganowanian kinship
patterns, the authors even suggested that primitive and civilized marriage
systems were interchangeable.”” Edith Simcox, the professional author
and labor organizer encountered in chapter 1 as George Eliot’s unre-
quited lover, proclaimed in an erudite study of Primitive Civilizations
(1894) that no aspect of “modern family life . . . can be put forward as
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so pre-eminently and absolutely natural as to be universal.”'® Simcox
argued that primitive civilization was not only as natural as modern life,
it was in some respects superior. Demonstrating that wives in the past
had owned property, possessed rights to their children, and enjoyed legal
autonomy, Simcox implied that wives could enjoy the same independence
in the present without undermining the social fabric.!”

If primitive society began with incest, consanguine marriage, promiscu-
ity, communal marriage, infanticide, and polygamy, then one could not
universalize the incest taboo, nor argue that indissoluble, monogamous,
hierarchical marriage was fundamental to hwmnan nature or human soci-
ety. Because anthropologists acknowledged that multiple forms of mar-
riage could constitute a cultural and social system, those who believed
that monogamous, indissoluble marriage represented an advance in civili-
zation over primordial promiscuity were put in the extraordinary position
of having to explain what made it more civilized than its antecedents. In
so doing, they also had to take a stand in contemporary debates about
marriage as contract, and their positions were often discordant. In Kin-
ship and Marriage in Early Arabia (1885), W. Robertson Smith wrote
that patrilineal monogamy advanced “progress towards civilised ideas of
conjugal fidelity” because it placed a woman “specially under the protec-
tion of one man,” a position that presumed that in civilized marriage, the
husband remained stronger than the wife.!” For others, polygamy was
primitive because it depended on men’s violent capture of women, and
monogamy was civilized because it was more likely to involve the wom-
an’s consent. Although Engels famously contended that monogamy, far
from being “the reconciliation of man and woman,” was “the subjugation
of one sex by the other,” his contrarian remark set out to overturn the
received wisdom that only in monogamous marriage “does woman as-
sume the position of the equal of man.”'™ In the History of European
Morals (1869) Lecky thus wrote, “[Tthe whole tendency of civilisation is
to diminish the disparity between the different members of the family™;
in the shift to monogamy, “the wife from a simple slave becomes the
companion and equal of her husband.” Only with the end of wife pur-
chase and the establishment of monogamous marriage did the wife “cease
to be [the husband’s] slave, and become in some degree a contracting
party.”'®™ Lecky thus agreed with Maine’s famous formulation of the
course of history as a move from status to contract, the “free agreement
of individuals” (163).

Just as anthropologists debated whether monogamous marriage meant
that spouses became contractual equals, they also divided over whether
monogamous marriage was compatible with legal definitions of contract
as a dissoluble agreement between individuals who retained the right to
terminate their agreement at will. Maine made a strong stand for the
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individual rights of wives when he charged that Christian marriage laws
“deeply mjured civilisation” by consolidating “the proprietary disabili-
ties of married females” (152-53) and making it more difficult for wives
to obtain divorces. Others believed that contractual marriage undid civili-
zation, because dissolubility militated against the equality created when
Christian law made the marriage bond equally permanent for husband
and wife, restrained the sexual passions of both sexes, and made it impos-
sible for husbands to repudiate wives at will. In an article on “Marriage
and Modern Civilization” (1901), W. S. Lilly called Christian marriage
“the Magna Charta of woman in modern civilisation” because it estab-
lished marriage as the “lifelong union of two equal personalities.” Lilly
warned “that to degrade indissoluble marriage to a mere dissoluble con-
tract . . . will be to throw back modern civilisation to that wallowing in
the mire from which she rescued 1t.”1%

In some cases, a single author divided against himself on the question
of whether dissoluble marriage elevated women and advanced civiliza-
tion. Robertson Smith described a pre-Islamic form of contractual mar-
riage, mof’a marriage, as more primitive than forms that assigned un-
equal status to husbands and wives. In mof'a marriage the woman was
called “Sadica,” or “female friend,” an apt term for a contract in which
“the wife is not under her husband’s authority but meets him on equal
terms” (93}, Smith defined mo#’a marriage as “a purely personal con-
tract, founded on consent between a man and a woman, without any
intervention on the part of the woman’s kin” (84}. In mot’a marriage,
both spouses have divorce rights, the woman stays near her kin, and any
children born belong to her {83, 85). The woman’s right to dissolve her
marriage is linked to “her right to dispose of her person” (91}, which she
loses in a subsequent form of marriage that Smith translated as “marriage
of dominion,” in which a husband owns a “subject wife” (93). On the
one hand, Smith criticized marriage of dominion for its basis in capture
or purchase, opining that Islam “set a permanent seal of subjection on
the female sex” by abolishing #20t°4 marriage (121). On the other hand,
he himself relegated mot’a marriage to a primitive, rudimentary matrilin-
eal stage that predared patrilineal kinship (37).

Kinship includes parenthood as well as marriage, and anthropologists
also debated where to place various forms of generational affiliation on
the scale of civilization. Those who saw biological reproduction as the
aim of marriage made sexual difference a constitutive element of wedlock.
Others were willing to entertain the possibility that contract rather than
sexual difference should define the relationship between parents and chil-
dren as well as the relationship between spouses. Maine, for example,
was particularly interested in the ancient Roman law of adoption, “which
permitted family relations to be created artificially” (1235), thus making



222 « Chapter Five

kinship and citizenship independent of biological reproduction. Adoption
law emerged from the confluence of patria potestas and the idea that the
family was the basis of the state. To absorb new people into the state

required that they be thought of as biological kin, but in a society that -
defined the family solely in terms of paternal authority, being of the same-

blood became less important than being under the same paternal power
(144}, and adopted children thus had the same status as biological off-
spring. Over time, pairia potestas lost ground, but the legal fiction of
adoption—what Maine called “factitious extensions of consanguinity”
{127)—remained a way to perpetuate and enlarge the family by means
other than marriage and heterosexual reproduction (125}, Because the
family, adoptive and biological, remained a basis for imagining social
bonds, adoption also became a model for making political communities
that were not based on shared blood. .

Maine viewed adoption as crucial to civilization and suggested that to
equate the family with heterosexual reproduction was a relic of primitive
culture: “[Without. . . the Fiction of Adoption which permits the family
tie to be artificially created, it is difficult to understand how society would
ever have escaped from its swaddling clothes, and taken its first steps
towards civilisation” {26). Adoption shows that “the composition of the
state uniformly assumed to be natural, was nevertheless known to be in
great measure artificial. . . . The earliest and most extensively employed
of legal fictions was that which permitted family relations to be created
artificially, and there is none to which I conceive mankind to be more
deeply indebted” (125-26). In her laudatory study of Primitive Civiliza-
tion, Edith Simcox also noted that adoption was prevalent in ancient
Babylonia, where women had many civil rights, egalitarian marriage was
idealized, and “deeds of adoption [were] executed with formalities
closely resembling those of marriage contracts” (377). For Maine and
Simcox, the progress of civilization depended on conceptualizing the rela-
tionship between parent and child, like that between husband and wife,
as a legal form that made kinship into a constructed agreement between
individuals. Perhaps not surprisingly, adoption was also associated with
same-sex love; in the 1840s, a sophisticated pornographic periodical pub-
lished an essay on “The Loves of Sappho” that cited examples of Roman
patricians who formalized their “personal love™ for attractive male
vouths by adopting them.!%

SaME-SEX UNIONS AND THE HISTORY OF CIVILIZATION

Tracing how anthropological texts understood the relationship between
marriage and contract has returned us to the question of same-sex unions.
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Historical hindsight reveals that contract undermined the idea that kin-
ship depended on sexual difference, but did Victorian histories of mar-
riage ever explicitly discuss same-sex unions, and if so, where did they

- place them in their evaluative scales? We can begin to answer this question

by pointing out that several anthropologists who argued that marriage
was not essentially defined by sexual difference belonged to social net-
works that included women in female marriages. Edith Simcox never lived
with another woman, but she knew women in female couples and trian-
gles (see chapter 1). Charles Darwin and Henry Sumner Maine both knew
Frances Power Cobbe well encugh to be aware that she lived with Mary
Lloyd. Darwin’s father had known the Ladies of Llangollen, another fa-
mous female couple, and Darwin himself lived near Cobbe and Llovd
while writing The Descent of Man. During that time, Lloyd lent her neigh-
bor Darwin a pony, and he, like others in their circle, treated her as part
of a unit, referring to “you and Miss Lloyd” when he wrote to Cobbe.!?’
Though scholars today question whether Maine’s liberal individualism
produced a conservative or progressive view of marriage, Cobbe identi-
fied him as a feminist ally whose “interest in the claims of women and
... strong statements on the subject, made me regard him with much
gratitude,”!%

A handful of participants in the Victorian marriage debates explicitly
discussed the role that same-sex relationships played in progress narra-
tives of kinship. Some perceived same-sex relationships in exactly the
terms Gayle Rubin’s reading of anthropological theory would lead us to
expect: as a practice antithetical to kinship, permissible only in states of
presocial, precultural savagery and primitive promiscuity. Lecky, for ex-
ample, equated polygamy and pederasty. His natural history of morals
anatomized the “virtues . . . appropriate to each successive stage of civi-
lisation” (ix) and warned that “[wlhen the passions of men are altogether
unrestrained, community of wives and all eccentric forms of sensuality
will be admitted” (103). Lecky linked the proliferation of courtesans in
ancient Greece to male involvement with “that lower abyss of unnatural
love, which was the deepest and strangest taint of Greek civilisation,”
named in a footnote as “paiderestia” (294), and identified with the story
of Harmodius and Aristogeiton, “united by an impure love” (295). Engels
made the inverse point in The Origin of the Family, Private Properiy and
the State, which valorized the collectivism of primitive social forms over
the individualism of modern ones. Where Lecky saw homosexuality as
indicative of society before Christianity, Engels depicted homaosexuality
as an artifact of the rise of private property and the monogamous family.
Noting that historically monogamy had always been “for the woman
only, but not for the man,” Engels criticized ancient Greek marriage for
sullying wives and encouraging sodomy among husbands: “[Tlhis degra-
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dation of the women was avenged on the men and degraded them also
till they fell into the abominable practice of sodomy and degraded alike
their gods and themselves with the myth of Ganymede” (128).7%

Although Engels shared Lecky’s negative view of Athenian pederasty
and wrote scathingly about “Urnings” in a letter to Karl Marx, he inad-
vertently proposed that same-sex marriage was an element of the stage of
kinship he found most promising: the era “[bjefore incest was invented,”
when the family was structured by “the principle of promiscuity-—the
absence of any restriction imposed by custom on sexual intercourse”
(101). Engels described an early kinship structure called the consanguine
family, in which “[b]rothers and sisters, male and female cousins of the
first, second, and more remote degrees, are all brothers and sisters of one
another, and precisely for that reason are all husbands and wives of one
another” (102). “All husbands and wives of one another™—Engels takes
it for granted that only men can be husbands to women, only women
wives to men. But precisely for that reason he produces a phrase that
literally states that in the primitive family, everyone is both husband and
wife to everyone else, without regard to sex. When Engels writes
“Ib]rothers and sisters . . . are all brothers and sisters of one another,”
he deploys kinship terms that are not limited by the sex of their object:
women are sisters of both women and men. That gender inclusiveness
extends grammatically to the sentence’s final clause, which turns to sex-
ual relationships; syntax transforms semantics, so that “husbands and
wives” can be defined like the siblinghood that determines them. Women
are the wives of their sisters and brothers, men the husbands of their
brothers and sisters.

Engels makes the same grammatical slip when he comments on the
punaluan family, in which several sisters are the common wives of com-
mon husbands, who unlike those in consanguine marriages are neither
each other’s brothers nor brothers of the sisters whom they marry. The
term “punalua” refers not to different-sex relationships but to same-sex
ones: “husbands . . . no longer called themselves brothers, for they were
no longer necessarily brothers, but punalua—that is, intimate companion,
or partner. Similarly, a line of natural or collateral brothers had a number
of women, not their sisters, as common wives, and these wives called one
another punalua® (104). In this “classic form of family structure ...
whose essential feature was the mutually common possession of husbands
and wives within a definite family circle,” wives are the intimate partners
of other wives, husbands the intimate associates of other husbands (104),
and marriage establishes relationships between women and between men
as well as between men and women.

Where Engels unwittingly suggested that same-sex relationships were
a component of primitive group marriage, and thus equated same-sex
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unions with a form of incest that he valued for its group harmony, Johann
Bachofen explicitly described same-sex unions as a feature of civilization
and modernity, In Mother-Right (1861), Bachofen described sexual rela-
tions in primordial nature as reproductive, fecundating, fulfilling the
needs of the material world alone, and exclusively heterosexual. Civiliza-
tion advances only when women and men move away from the primitive
state Bachofen calls “hetairism,” in which sexuality is violent and con-
cerned only with biological reproduction. In a lengthy discussion of Sap-
pho, unusual in its day for its frankness about her sexual relationships
with women, Bachofen calls Sappho “chaste,” defining chastity not as
sexuality’s absence but as its idealizing regulation:

The love of women for their own sex [in Lesbian poetry] was equivalent to
Orphic {male homosexuality). . . . Sappho’s striving to elevate her sex was the
source of all her sorrows and joys, and it was Eros who inspired her in this
attempt, Her ardent words flowed not from maternal solicitude but from amo-
rous passion, and yet this enthusiasm, which seized upon the sensuous and the
transcendent, the physical and the psychic, with equal vigor, had its ultimate
and richest source in religion. Love and identity of sex, which had seemed exclu-
sive, were now united.“"*°

For Bachofen, lesbianism, like monogamous marriage, is a form of culture
because it requires a degree of self-restraint; both convert marerialist hust
into spiritual love without abandoning sensuality. By interpreting sapphic
love as an advanced stage of civilization, Bachofen implicitly argued
against any absolute equation of civilization with heterosexual monog-
amy and reproduction.

If nineteenth-century Europeans did not uniformly assume that the union
of man and woman was the only civilized form of marriage, it was due
in part to the antic heterogeneity of public opinion about what form the
institution should take. The 1850s and 1860s were defined by arguments,
not agreement, over what constituted marriage and family, and same-sex
relationships informed those debates. Participants in those debates had
varying degrees of familiarity with women in female marriages, and sev-
eral historians of marriage explicitly and implicitly deemed same-sex rela-
tionships compatible with values such as respectability, civilization, and
progress. This does not redeem the empirical and ethical flaws of systems
that relentlessly discriminated among religions, nations, and eras. But it
does alert us to crucial differences between the twentieth-century concept
of homosexuality and the nineteenth-century custom of female marriage.
The homosexual and the lesbian were defined by secrecy, stigma, and their
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asocial deviance from married couples, while those in female marriages
had a place in a social system as acceptable variations on lega} spouses.
For decades, scholars hampered by ewentieth-century prejudices ob-
scured the facts of nineteenth-century female marriage, and as a result it
has only recently become possible to identify the role_that female ma.rriage
played in political, social, and intellectual life. Until the 1990&}, biogra-
phies of Charlotte Cushman, Frances Power (Pobbt; Anne Lister, and
Emily Faithfull never mentioned their relationships with women unless to
protest too much that they were utterly asexual frienc.:lships. Subseguent
scholarship established the sexual nature of those relatlonshlp_s, but in the
process reclaimed them for lesbian history by insisting on their marginal-
ity and opposition to marriage. Rosa Bonheur and Cha_rlotte Cushman
were, however, international stars beloved by the public, connected to
artistic and intellectual luminaries, who lived openly with women they
considered spouses. Frances Power Cobbe never feared that her well-
konown relationship with Mary Lloyd might compromise her satus as a
champion of women’s rights inside and outside marriage. Writers like
Henry Sumner Maine and John Stuart Mill advocated definitions of mar-
riage that asserted the benefits of equality and likeness betw.een spouses.
Johann Bachofen explicitly linked lesbianism to modernlenl%ghtt;:enmentl.
One of the great lies of present-day narratives of civilization is that in
the past, values were fixed, and that until very recently there was an un-
broken consensus that marital relationships could exist only between a
man and a woman. One hundred and fifty vears ago, however, Victorian
values were already in flux. Legislators, journalists, and anth.ropoiogis.ts
debated the legitimacy of divorce and the meaning of marriage. Whlle
many warned that civilization was coming to an end, many also believed
that dissoluble unions between legally equal spouses were the future of
marriage—not least because of the example offered by the female mar-

riages of their day.

CHAPTER ¢

Contracting Female Marriage in
Can You Forgive Her?

AS ONE OF VICTORIAN LITERATURE’S most assiduous and complacent
manufacturers of marriage plots, Anthony Trollope may seem a startling
focus for a chapter about female marriage and the Victorian novel, A
self-proclaimed conservative who voiced antifeminist views and sought
to please his middle-class readers, Trollope produced the literary equiva-
lent of the status quo. His position in the mainstream of Victorian litera-
ture and society makes him an excellent example for testing the previous
chapter’s argument—that Victorian debates about divorce and marriage
indicate a general awareness of the plasticity of marriage. From the 1§50s
through the 1870s, as legislators, activists, and journaliscs acknowledged
that it was possible to change the legal terms of marriage between men
and women, historians of the family similarly recognized that marriage
could be the name for a bond between two women or two men, So-
cial recognition also played an important role in expanding the vernacular
meaning of marriage, and acquaintances, friends, relatives, and colleagues
conferred marital status on female couples who could not marry under
the law but whose relationships exhibited marital features such as co-
habitation, financial interdependence, physical intimacy, and agreements
about fidelity.

Even Anthony Trollope knew women in female marriages, and a novel
he began writing in 1863, Can You Forgive Her? (1864-1865), suggests
that he understood that some women without husbands did not reject
marriage altogether but instead chose a variation on i, Trollope wrote
realist narratives of courtship, and many of his works deployed the plot of
female amity analyzed in chapter 2, in which female friendship generates
marriage between women and men. As I have shown throughout this
book, however, female friendship and female marriage were distinct so-
cial relationships, and Trollope’s interest in the plot of female amity
would not necessarily promise a corresponding curiosity about unions
between women. Can You Forgive Her? is unique among Trollope’s many
novels for its sustained engagement with female marriage, for it depicts
courtship between a man and a woman as coterminous with one woman
wooing another. Trollope wrote the novel in the wake of 1857 legislation
that established England’s first civil divorce court and spawned heated



