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The Imperf@Ct Union Confronting the Past: The Stasi Files

CONSTITUTIONAL STRUCTURES OF

BEHIND MANY important issues of German unification loomed the gigantic.
GERMAN UNIFICATION and mysterious specter oflthe enormous files of information amassed over four
decades by the GDR Ministry for State Security—the Stasi. With a headquar-
ters complex covering many square blocks in Berlin, and numerous branches
throughout the country, the Stasi had approximately 100,000 full-time em-
ployees out of a total population of approximately 16 million.' In addition, the
Stasi enlisted hundreds of thousands of “unofficial collaborators” (inoffizielle
Mitarbeiter or IMs) drawn in secret from the population of the GDR.? '

This elaborate system of surveillance permeated the society of the GDR.
Indeed, as a well-known East German writer remarked, “Hardly ever in the
history of a country has a period been so comprehensively and thoroughly
documented as these forty years of the GDR through its secret police.” But
the Stasi was not an information-gathering agency alone: it also undertook
covert activities against internal critics and other “enemies” of the regime.
Indeed, following the Soviet model, the Stasi served generally as “'shield and
sword of the party.”™ -

The agents of the Stasi recorded their activities in obsessive detail in dossi-
ers that eventually came to occupy approximately 180 kilometers of shelf
space in a windowless nine-story concrete building in Berlin, as well as secret
locations elsewhere. Of the six million files containing personal data, four
million concern citizens of the former GDR, while two million relate to citi-
zens of the old Federal Republic.’ Because they contained volumes ot damag-
ing information, some files were destroyed in the last year of the GDR. Yer.
due in large part to the diligence of citizens groups, most Stasi files were
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THE DEGATE OVER THE STaSI FILES

The question of what to do with these files, therefore, became a question of ‘
great moment as unification approached in 1990. Most agreed that the files

should be available to government agencies for certain criminal investigations

and the review of former GDR officials for continued employment. More >
difficult questions, however, concerned the extent to which the files should be

available to ordinary citizens and to researchers and the press.
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Vigorous arguments were urged on both sides of this issue. Some main-
tained that the mistakes that were made at the end of the Nazi period should
not be repeated, and therefore information about the nature and activities of
the GDR regime should be opened to the broadest scrutiny. Such a program
would enhance a historical understanding of the GDR as state and society;® it
would also allow victims of the Stasi to comprehend the reality of their indi-
vidual pasts and further a sense of self-understanding and liberation:

The goal is that people who were long oppressed should be able to carry forward the
liberation that they dreamed about and struggled for in the streets—through a pro-
cess of memory and encounter and coming to terms [with the past]. People who were
previously oppressed and deprived of autonomy should take possession of their for-
mer rulers’ knowledge. They should become factive participants in shaping their
own understanding] and—in this way—come more to find themselves. They should
become more free, for the tasks of tomorrow.”

Under this view, destroying the files or keeping them secret would have been
equivalent to constructing the new east German society on a kind of lie: the
perpetuation of massive deceptions of the past. Opening the files could also
hinder former Stasi employees from capitalizing on what would otherwise be
their unique (past) access to the files and recollections of what the files
contained.?

Others, in contrast, feared that a widespread opening of the Stasi files
would cause rifts in the society of eastern Germany that would outweigh any
benefits gained from such a course. Still others asserted that the files were
inherently unreliable and that there was no method of determining the accu-
rate entries from the false—with the result that the Stasi could “continue to
carry out its deplorable activity with the legacy of these files.”® Finally, some
argued that the massive invasion of privacy represented by the files would be
perpetuated by opening them to any extent—unless accompanied by a com-
prehensive program of review designed to protect privacy and to weigh the
gravity of an individual’s acts of collaboration against possible mitigating
circumstances.'?

As a personal matter, the decision to examine one’s own Stasi file risked its
own serious consequences. A clear understanding of the past could destroy
relationships of decades if a friend, relative, or even a spouse had been a Stasi
agent.!" Indeed, even if no close friend was revealed as a Stasi agent, just
the act of reading—and for the first time really understanding-—how closely
everyday activities had been observed and recorded, and seeing the perverse
constructions that could be imposed on innocent actions, could lead to a pro-
found shock.'? The implications of this widespread psychological destabiliza-
tion, together with other massive personal traumas attendant upon unification,
have yet to be fully evaluated.

Yet, in the circumstances of the post-unification period, access to the files
could also have benefits for an individual’s personal life. For example, the
files could yield evidence of political discrimination by the GDR state that
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could give rise to a claim for rehabilitation and compensation.'* Moreover, a
person wrongly suspected of collaboration with the Stasi might be able to
prove his innocence through access to the files.'¥ In sum, opening the Stasi
files could have important implications for legal actions taken against the op-
pressors of the GDR regime, and also significant implications for actions to be
taken to benefit the oppressed.

After very difficult negotiation and debate, the files were opened to a sig-
nificant extent, in an action that probably has no paraliel in history. The exis-
tence and availability of these files was one of the major social and political
factors in eastern Germany after unification and profoundly affected a broad
range of political and constitutional problems, as well as the refationship be-
tween west and east Germany. .

The opening of the Stasi files was preceded and followed by prolific revela-
tions of the collaboration of significant GDR figures with the Stasi, including
some individuals who had been active in opposition movements. In this way
the opening of the files may have impaired the political force of the east by
diminishing the power and authority of some of its leading figures. More gen-
erally, these revelations of widespread collaboration could be used to label
those in the east as second-class citizens who were not fully worthy of democ-
racy—a view quite contrary to the appreciation of the democratic strength of
the demonstrators in Leipzig and Dresden, and other portions of the East Ger-
man populace, at a slightly earlier period.'?

The contemporary problems and importance of the Stasi files must be un-
derstood against the background of the profound role that these files—and the
entire question of the dissolution of the Stasi—played during the period of the
East German revolution and shortly thereafter.

THE STAs! FILES UNDER MODROW AND DE MAIZIERE

Certainly the extraordinary degree of internal surveillance undertaken by the
Stasi was one of the primary characteristics of the GDR. Moreover, through
secret ownership of property and enterprises as well as the secret placement of
its own officers in important political and economic positions, the Stasi ex-
erted a significant influence on the entire structure of the GDR state.' By the
time of the revolution in 1989, therefore, the GDR was governed to a sig-
nificant extent by a secret agency whose activities were outside of the official
line of governmental control.

In the revolution of 1989 the activities of the Stasi were a particular focus
of political attack. and anxiety arose among the reform groups that the files of
the Stasi, which recorded forty years of its misdeeds, might be altered or de-
stroyed. Indeed, “alarmed by black clouds of smoke” rising from the inner
courtyards of Stasi complexes, citizens committees began to occupy Stasi

offices around the GDR in late 1989, in order to assure that the Stasi records
would be preserved. !’
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In the culminating act of this effort, raucous demonstrators burst into the
central Stasi headquarters on the Normanneunstrasse in Berlin on January 15,
1990. Although the precise origin of this turmoil remains unclear, many now
believe that it was intentionally provoked, as a diversionary tactic, by the Stasi
itself.'® In any case, this event led to the creation of a central “Citizens Com-
mittee Normannenstrasse,” which sought to assure that the Stasi was actually
being dissolved and that its records would be preserved.'?

In addition, the GDR Round Table decided that the Stasi files should be
sealed off from access, and the GDR Council of Ministers ordered this mea-
sure by a resolution of February 8, 1990.%° Indeed, dissolution of the Stasi and
the preservation of its files were major preoccupations of the GDR Round
Table during the Modrow period—amid strong suspicion that the Modrow
government was actually working against both goals.?' During the same pe-
riod, the Stasi scored a major coup when it convinced the GDR reformers to
destroy the files of the Stasi espionage section, as well as a central electronic
index of the Stasi files.?? The reformers later bitterly regretted this astonishing
lapse of vigilance.

With the democratic election in March 1990 and the formation of the de
Maiziére government, the role of the citizens committees—which ultimately
rested on the acclaim of the streets—became considerably less secure. In
his acceptance speech (Regienungserkldarung) of April 19, 1990, Minister-
President de Maizieére praised the “meritorious work™ of the citizens commit-
tees, but announced that a government commission would henceforth guide
the dissolution of the Stasi and the investigation of its activities.>* Established
in May 1990, the government commission contained well-known figures from
GDR reform circles such as the author Stefan Heym and the early GDR dissi-
dent, Walter Janka.?* Yet the reformers came to view the new government
commission, with its eminent members, as a useless fig leaf.?® Much of the
real work continued to be performed by a somewhat shadowy “state commit-
tee” whose structure and personnel had been inherited from the Modrow pe-
riod. The reformers had reason to believe that this “state committee” was thor-
oughly infiltrated by the Stasi itself.?¢

Indeed the entire de Maiziére period was marked by tension between the
GDR reformers and Interior Minister Peter-Michael Diestel over the process
of dissolving the Stasi and preserving its records.?’” Diestel had reduced the
role of the citizens committees and had proposed the destruction of the Stasi
records. For the ostensible purpose of understanding the structure of the intel-
ligence agency, Diestel also worked closely with former Stasi officers—a
technique that evoked the deep suspicion of the citizens committees.?® For his
part, Diestel acknowledged that the citizens committees had performed an
important service by securing the Stasi records but argued that, with the dem-
ocratic election of March 18, 1990, legitimate political authority had passed to
the parliament and government.?

During the same period, the GDR Volkskammer formed its own committee
for the purpose of supervising the dissolution of the Stasi. The committee’s
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chairman was Joachim Gauck, a pastor from Rostock and parliamentary rep-
resentative of Biindnis 90.% In the struggles to dissolve the Stasi and preserve
its records, the parliamentary committee supported the GDR reformers
against the perceived obstructionism of Diestel and the “state committee” in-
herited from the Modrow period. The choice of Joachim Gauck as chair was
a fateful decision. Gauck would later lead the huge agency charged with man-
agement of the Stasi files after unification.

The political sensitivity of the issue of Stasi affiliation was so great that the
GDR Volkskammer under de Maiziere also established a committee to inves-
tigate whether any of its members had been informants. The work of the com-
mittee resulted in dramatic moments in the Volkskammer, and at least one
resignation.?' Evidence had not yet emerged, however, that de Maiziére him-
self may have been a Stasi collaborator.

THE UNIFICATION TREATY AND THE STASI FILES

Reflecting the difficulty and sensitivity of the problem, debate over the han-
dling of the Stasi files raised serious issues up to the signing of the Unification
Treaty and beyond. Fearing the possible misuse of information, the drafters of
the treaty wished to grant custody of the Stasi files to the federal archivist,
with strict limitations on their use—at least for a transitional period.** But on
August 24, 1990, the GDR Volkskammer issued quite a different statute.™
Enacted under the time pressure of approaching unification, the Volkskammer
statute “was presumably driven by the desire to regulate a fundamental ‘GDR
matter’ before the accession.””>* The Volkskammer’s view was that control of
the files should be a state, not a federal, matter and that broad access should be
granted to eastern—but not to western—citizens. Accordingly, the GDR stat-
ute of August 24 provided that custody of certain files should be divided
among the Linder instead of being placed under the central control of the
federal archivist. Moreover, in a provision that raised many eyebrows in
Bonn, the statute provided that the interests of other nations, presumably in-
cluding the Soviet Union, should be taken into account in deciding when to
deny individual access to the files.**

For these and other reasons, the GDR statute encountered the disapproval
of the treaty’s architect, Wolfgang Schiuble, as well as the GDR negotiator,
Giinther Krause, and the statute was not included in the Unification Treaty.*®
Rather, the treaty adopted a more limited transitional plan which did, how-
ever, concede some authority to the east in this essentially eastern matter.”’
The treaty mandated central control of the Stasi files by an independent fed-
eral official—a “special commissioner” to be proposed by the GDR Council
of Ministers with approval of the Volkskammer. Moreover, the treaty required
that the files be kept in eastern Germany and allowed access to the files
for certain specified purposes—although, in general, use or disclosure of the
information was permitted only in cases of exigent need. A comprehensive
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regulation of the Stasi files was to be undertaken by the all-German parliament
but—in another concession to the GDR Volkskammer and the citizens com-
mittees—the treaty recommended that the parliament take into account the
principles of the Volkskammer law of August 24 8

This fragile compromise was threatened, however, when shortly after the
Unification Treaty was signed, the GDR citizens groups were stung by rumors
that the Stasi files were to be moved from eastern Germany to a central archive
in the western city of Koblenz. Protesting the feared move, demonstrators
again occupied the central Stasi building in the Normannenstrasse: the dem-
onstrators also called for access to their Stasi files.3?

Whether or not these fears were Justified, the demonstrations and related
pressures seemed to imperil ratification of the Unification Treaty.*® Accord-
ingly, on September 18, 1990, the two German states entered into a supple-
mental agreement that made some concessions to eastern demands. This
agreement stated once again—but this time more strongly—that a later parlia-
mentary regulation of the Stasi files would observe the principles of the
Volkskammer law of August 24. Although the files would still be centrally
controlled, the agreement did provide that special state commissioners could
play an important role in advising the central agency on the files. Finally, the
agreement made an important concession to the views of the citizens groups
in conceding that persons affected by Stasi files should have a right to know
what was in those files, as long as the interests of third persons were
preserved.*!

Immediately upon unification, Joachim Gauck, chair of the Volkskammer’s
special committee on the Stasi, was appointed federal commissioner to take
custody of the Stasi files. The agency under his direction, which continues to

manage most matters relating to the files, came swiftly to be known as the
Gauck Agency.

STATUTORY REGULATION OF THE STASI FILES:
THE STASI RECORDS LAwW OF 1991

The comprehensive statute called for in the Unification Treaty, and in the
last-minute supplemental agreement of September 1990, was finally enacted
in December 1991.42 Known as the Stasi Records Law, it was enacted under
pressures of time against the background of urgent demands from eastern del-
egates whose constituents sought a comprehensive regulation and access to
the Stasi files as soon as possible *?

The Stasi Records Law reflects an attempt to comply with demands of the
GDR citizens groups for broad individual access to the files while also accord-
ing respect to individual rights of privacy.™ The statute is also intended to
further the historical, political, and judicial “working through” (Aufarbeitung)
of Stasi activity and the GDR state—including scholarly research as well as
the use of Stasi files for criminal prosecutions and for evaluation of individu-
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als for the public service.*® The statute was supported by the major parties, but

in the end it was opposed by Biindnis 90/Greens, including the remnants of

the GDR reform movement, because the files were to be administered by a
central agency instead of the individual eastern states. ¢ The eastern reform
groups also objected to provisions allowing the secret services of Germany
and its allies broad access to the Stasi files.*’

The Stasi Records Law perpetuates the role of the agency under commis-
sioner Joachim Gauck as controller of the files.*? Indeed under the statute, the
so-called Gauck Agency has grown into a massive institution, with over three
thousand employees, principally engaged in arranging and cataloging the
Stasi dossiers and screening documents in preparation for their release to gov-
ernment agencies or individual applicants.*® As such, it was comparable in
size to the Treuhand, the other great federal organ of German unification.
Indeed, some maintain that it joined the Treuhand as an agency that perpetu-
ated the control of the west over the east through the systematic weakening of
eastern structures and institutions.

At the core of the Stasi Records Law is the right of any individual—
whether from the GDR or elsewhere, and whether “victim” or Stasi “per-
petrator”—to learn whether information about him exists in the files and, in
many cases, to receive access to that information.>® Yet, for the purpose- of
determining how much information the individual will receive, the distinction
between victim and Stasi perpetrator is a crucial one. If the individual was the
“subject” (Betroffener) or victim of a Stasi investigation, he or she can read
the complete file and receive copies.®! Thus the applicant can follow the entire
history of the Stasi’s investigation through files that sometimes encompass
hundreds or even thousands of pages and numerous volumes.*?

The identities of other victims and third persons mentioned in the file are to
be rendered anonymous, but the victim has the right to learn the identity of
Stasi officials and collaborators who provided information—if the identity of
such persons can be clearly determined—as well as the name of any person
who filed a written denunciation against the victim to his or her detriment.*?
In contrast, Stasi agents and individuals benefited by the Stasi, such as party
officials receiving reports from the agency, have only limited rights to seek
the information in their files. The drafters of the statute feared that former
agents, with memories refreshed by the files, could use the information to the
detriment of their former victims.5

Under the statute, victims’ names might remain in the files for a limited
period only. Commencing on January 1, 1997, victims and third persons may
have the right to erase their identities from the files or, if that is not possible,
to have the relevant fileg destroyed; this provision reflects the high status ac-
corded to interests of privacy in the German constitutional system. The files
will be preserved. however, if there is a clearly superseding interest of another
individual in keeping the files intact or if the files are required for subordi-
nating needs of political or historical research. Historians and researchers
have naturally expressed cor{  :rable concern about this provision.”” But an
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official of the Gauck Agency maintained that provisions favoring political or
historical research will provide adequate protection and, in any case, “a mass
destruction [of the files] is not to be expected.”™®

Yet access to the files—even files containing personal information—is not
limited to the victims. A wide range of public and private organs or groups can
also obtain access for specified purposes. In particular, access can be obtained
to determine if officials or certain private individuals—such as government
ministers, members of the public service, notaries, lawyers, or high corporate
officials—have collaborated with the Stasi.®® Accordingly, this provision fur-
thers the exclusion of former Stasi officials not only from government offices
but from some professions and high offices in private industry as well. In most
cases, however, this right of access elapses after fifteen years. This resolution
apparently reflects a judgment that, after such a period, the relevance of earlier
activity may be so tenuous that it no longer outweighs the privacy rights of the
individuals concerned.

Personal information in the Stasi files can also be used for the prosecution
of certain serious offenses. Indeed, in such cases, personal data in the files may
be used against a Stasi victim or a third person, as an exception to the general
rule of the statute that personal data in the files may not be used to the detri-
ment of such persons.%® Finally, in some cases even files containing personal
information can be made available to secret intelligence services of Germany
and its allies—a point that evoked sharp criticism from Biindnis 90/Greens,
which viewed all intelligence services as conspiratorial and undemocratic.®'

The most bitterly disputed sections of the statute, however, were those con-
cerning the use of Stasi files for political and historical research and publica-
tion by the press. On one side, the asserted privacy rights of individuals named
in the files favored extensive limits on publication. On the other side, the
interest in freedom of the press, including concerns that the files not continue
to be the subject of official censorship, militated against such restrictions. On
both sides, constitutional concepts of the Basic Law—which seeks to protect
both privacy and freedom of the press through an elaborate process of balanc-
ing—played an important role.®? In the final stages of parliamentary consider-
ation, the press conducted a vigorous campaign against what it saw as unduly
strict limitations on publication in the statutory draft—such as a requirement
that any use of the Stasi files be subject to prior approval by the Gauck
Agency.® In response, the restrictions on publication were significantly re-
laxed in the final version.®

The result was an elaborate compromise, but one that somewhat favored the
press. The press will ordinarily have a right of access to Stasi files that do not
contain personal information and files in which personal information has been
made anonymous. Material from those files may be freely published.® If the
files refer to named persons, however, rights of access and publication are
available only if the persons consent, or if they are public or political figures
or officials who are not themselves Stasi victims or “third persons,” or if they
were Stasi collaborators or persons favored by the Stasi. In all of these cases,
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however, the files may not be published if a “subordinating protectable inter-
est” of a named person would be infringed.®® Although the requirement of a
judicial balancing of countervailing interests may raise difficult questions,
this provision has one major result: any weli-known individual who was an
official or unofficial collaborator of the Stasi may ordinarily have his name
revealed to the press and legally published.

Moreover, in a significant victory for the press, criminal penalties for im-
proper publication are essentially limited to word-for-word-quotations, and
the paraphrasing of a document will not lead to criminal prosecution.®’ This
provision, which allows substantial leeway to the press to publish the sub-
stance of files that it may have received in any number of ways, was appar-
ently the legislative response to the energetic campaign conducted by the
press in the last stages of the legislative process.

EXPERIENCE WITH THE STASI FILES: REVELATIONS AND RESPONSES

It is clear that the opening of the Stasi files has had a profound effect on the
society of eastern Germany. The opening of the files has significant implica-
tions for Stasi officials and their collaborators, as well as for the victims of the
Stasi.

For Stasi officials and collaborators, the opening of the files can reveal a
pattern of deception that may have persisted for years. These disclosures can
result in public disgrace. They can also mean exclusion from public or private
employment or the legal profession—and even in some cases criminal convic-
tion and punishment.

For the victims, material in the files may yield valuable evidence for a claim
for rehabilitation; in some instances it may even furnish the basis for a civil
suit against an informant who collaborated with the Stasi.®® For the first time,
moreover, those subject to spying by the Stasi now have the opportunity to
understand the full extent of this surveillance and to glimpse the political
structures that lay behind it. Ironically the files also present a matchless docu-
mentation of the GDR dissident movement itself.”

From this massive Stasi archive, published collections of material illustrate
the goals and methods of the Stasi in particularly sensitive cases. The Stasi
files of poet Reiner Kunze and novelist Erich Loest, both of which were re-
ceived in mysterious ways before the Stasi archive was officially opened, have
proved particularly illuminating. After he had written poems critical of the
GDR, Kunze was subjected to elaborate surveillance: his telephone was
tapped, his mail opened, and his neighbors enlisted in a minute documentation
of his life, which remains recorded in the Stasi files.”! Some of Kunze's
friends were “unofficial collaborators,” and they furnished prolific memo-
randa of personal and political conversations with the poet. Kunze’s contacts
with other critics of the regime, such as Wolf Biermann and Robert Have-
mann, were a particular source of fascination to the agency.
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In addition to the passive recording of detailed intimate information, the
Stasi took active steps to impair Kunze’s life and work. The agency sought to
prevent Kunze’s poems from being published in the Soviet Union and tried to
discourage him from accepting membership in a western literary society (and,
when he refused to comply, apparently threatened his life). The agency also
went to elaborate lengths to steal copies of Kunze's medical records, and en-
listed neighbors in a campaign of criticism.”? Indeed. attempts to discredit
Kunze continued even after he left the GDR for the Federal Republic in
1977.7* Techniques of this sort were commonly employed by the Stasi against
persons whom it considered critical of the regime.™

An examination of this massive archive can retrospectively cast a new and
inevitably more depressing light on even the aspects of the GDR that seemed
tolerable. This is certainly the response of some former GDR citizens upon
reading their files. For example, the GDR reformer Birbel Bohley remarked:
“One is most shaken by the destruction and breakdown of human feelings.
What is rewarded here is treachery, lies, disloyalty, secrecy, haughtiness, arro-
gance, the lust for power, cravenness, anxiety, and cowardice. . . . For a long
time I thought that the GDR could be reformed. Examination of my files
finally freed me from these dreams. A state that relies increasingly on the bad
qualities of people as the basis of its existence is doomed to extinction.””

Problems also came quickly for those who had had some contacts with the
Stasi as unofficial informants. Even before the files were officially opened,
some prominent eastern politicians were accused of collaboration with the
Stasi. As a result of such disclosures, for example, Ibrahim Bohme resigned
his position as leader of the eastern SPD. Wolfgang Schnur, the first leader of
the reform group Democratic Awakening, met a similar fate.”® Most notably,
Lothar de Maiziére, the only freely elected minister-president of the GDR,
was accused of collaboration with the Stasi and eventually resigned his posi-
tion in the hierarchy of the CDU after unification.”’

After the files were opened, Manfred Stolpe, SPD minister-president of
Brandenburg, acknowledged that he had had numerous contacts with the Stasi
in his prior role as an official of the Evangelical Church in the GDR. These
revelations evoked bitter attacks—but also support from leading political
figures. The Gauck Agency eventually issued a report finding that Stolpe,
“according to the criteria of {the Stasi],” had been an important “unofficial
collaborator” for over twenty years—a conclusion that evoked renewed calls
for Stolpe’s resignation.”® But defenders claimed that Stolpe had the task of
representing the interests of the church in its relations with the GDR govern-
ment, a task that necessarily required numerous contacts with the Stasi.” In
this view, the question was whether Stolpe had become closer to the Stasi than
was necessary to perform this function.®

The Stolpe case has also come to symbolize tensions between those who
sought accommodation with the SED government and the citizens groups
who opposed any collaboration.®' This tension, which has continued on into
the post-unification period, has the ironic effect of pitting the eastern reform-
ers against political forces whose social and political goals are otherwise quite
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similar. In the Stolpe case, the citizens groups are in effect aligned with the
conservative forces of the CDU against Stolpe's SPD government in Bran-
denburg which, in many of its political positions, is rather close to those of the
remnants of the GDR reformers.

More recently, revelations of collaboration with the Stasi have impaired the
reputations of two of eastern Germany's most important writers. First, il was
disclosed that Heiner Miiller—perhaps the GDR’s most eminent dramatist
and a writer whose critical works had sometimes been banned in the GDR—
had been an unofficial collaborator.3? Then Christa Wolf, the GDR’s most
famous novelist, revealed that for a short period in the late 1950s and early
1960s she had written reports on fellow writers for the Stasi, using the code
name Margarete.®* Even though Wolf was later the subject of intense surveil-

lance by the Stasi, these revelations of complicity seem to have cast a pall over
her reputation and career.8

EXPERIENCE WITH THE STaS! FILES: LITIGATION

In many cases these revelations from the Stasi files were accepted by the
named collaborators without resistance. But in some instances, the suspected
collaborators have attempted to pursue remedies in court. Although release of
information from the Stasi files receives the constitutional protections of
speech and press, it must also confront very strong constitutional rights of
privacy and personality that can work against disclosure. This tension lay
behind disputes over the Stasi Records Law and has persisted in judicial deci-
sions and vigorous public debate.

Indeed, concern about rights of personality has evoked general criticism of
procedures employed by the Gauck Agency in releasing information from the
files. The agency has transmitted information about individuals to govern-
ment offices—together with its judgment on whether an individual was a Stasi
informant—without any sort of hearing on the question. The Stasi Records
Law permits these transmittals, but many fear that the risk of error is nonethe-
less substantial.*® These concerns are heightened by the extraordinary credi-
bility that the official opinions of the Gauck Agency, based on the files, are
generally accorded; indeed, as a practical matter, the agency has taken on the
role of a final tribunal instead of a fallible government agency.®¢

Certain practices of the Gauck office were challenged in litigation arising
from the Stolpe affair. In 1992, the Gauck office complied with requests of a
parliamentary investigating committee in Brandenburg and delivered detailed
reports on “IM Sekretar” (thought to be Stolpe) along with its opinion that
“Sekretdr” had been an “important” Stasi collaborator. A Berlin administra-
tive court rejected Stolpe’s challenge to this action. The court found that the
Gauck Agency’s opinion did indeed involve an incursion into Stolpe’s consti-
tutional right of personality, but it concluded that the statement, in this con-
text, was authorized nonetheless. The court emphasized that the statement was
useful in informing the public about the structure and methods of the Stasi and
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that Stolpe had been a public figure in the GDR. In the report to the parliamen-
tary committee, it would have been difficult to separate statements of “fact”
from “‘opinion.”®’

On the other hand, the court held that Gauck was not authorized to state in
a television interview that Stolpe had been an important Stasi collaborator,
especially since the parliamentary investigation was not yet concluded. Ac-
cording to the court, that sort of public statement directed to a specific case
went beyond what was necessary for the purpose of reporting on the Stasi’s
structure and methods.8 The court also disapproved Gauck’s public remark
that in some Linder—Saxony, for example—the information against Stolpe
in the Stasi files would have been sufficient to remove him from office.® Such
speculation also went beyond Gauck'’s authorized role.

Rights of personality were also stressed in a case from Halle, in which the
citizens group New Forum made available at its office a list of 4,500 persons
identified as Stasi informers. An individual on the list sued, and the court
ordered that his name no longer be released. Although the plaintiff did have a
dossier as a Stasi informant, it was not clear that he had actually undertaken
that activity or had even agreed to do so. But even if he was an informant, the
court would have issued the injunction: it might be permissible to expose a
person’s Stasi activity, but only after weighing the individual circumstances
and the extent of the activity; that sort of weighing had not been undertaken
with respect to the list. The court also found that making the list available
violated the intent of the Stasi Records Law.*

Finally, two cases involving the GDR author Hermann Kant further illus-
trate the care with which the German courts are approaching publication of
material derived from the Stasi files. Although Kant had been a strong sup-
porter of the GDR regime and the president of the official writer’s union, a
court in Hamburg enjoined the magazine Der Spiegel from calling him a
“helper of the Stasi.” The available files did not provide adequate support for
this conclusion, although a different question might have been posed if Der
Spiegel had said he was suspected of such a role.®’ Thereafter, Kant also won
a partial judgment against the GDR opposition poet, Reiner Kunze. In the
book documenting his harassment by the Stasi, Kunze published a section of
a Stasi file in which Kant was quoted as saying “that it was time to expel
Kunze from the GDR.” Kant denied that he had ever made that remark, and
the court ordered that Kant’s denial (along with the supporting testimony of a
witness mentioned in the file) be included in further editions of the book.*?

REACTIONS AND PROPOSALS FOR ALTERATION OF THE
Stast RECORDS Law

The profound social and personal distress evoked by the opening of the Stasi
files has led some well-known figures in Germany to propose that the files be
closed or even destroyed. For example, shortly after the opening of the files

Golo Mann, son of the great novelist Thomas Mann and himself an important
German historian, indicated that the Stasi records should be destroyed or
closed.” In contrast, a group of political figures from eastern Ger many—some
from the 1989 reform movement—issued a manifesto calling for the strength-
ening and expansion of the work of the Gauck office to enhance the examina-
tion of the Stasi files and to further the (at least temporary) exclusion of those
who knowingly worked for the Stasi from positions of confidence in such
central areas as law, medicine, politics, education, and the church.®!

At the same time Peter-Michael Diestel, who had played a controversial
role in the history of the files as GDR interior minister under de Maiziére.
re-entered the fray. Diestel defended the “unofficial collaborators™ of the
Stasi—many of whom, in Diestel’s view, acted as “guarantors of internal
peace.” According to Diestel, the “pitiless witch hunt (arising from the open:
ing of the Stasi files] is completely mistaken.” Diestel argued that “unofficial )
collaborators™ of the Stasi should not lose their jobs uniess it could be shown
that they actually betrayed individuals. Diestel also criticized Gauck’s perfor-
mance as director of the agency, and argued that de Maiziére should be tully
rehabilitated.” At a later point, Diestel regretted that more Stasi documents
had not been destroyed and declared that all “politically capable East Ger-
mans are being destroyed” by the Stasi debate—a development that neces-
sarily alienated East Germans from democracy.®®

Indeed it seems likely that there will always be calls for the closing of [he
Stasi files—sometimes depending upon whose interests are -atfected at the
moment. In November 1993, for example, Chancellor Kohl—apparently
stung by information about western politicians that was emerging from the
files—suggested that the files should be destroyed.”” At about the same time,
similar views were advanced by important members of the eastern SPD, such
as Brandenburg Social Minister Regine Hildebrandt who complained that the
files were being accorded undue weight and had been written by people who
had an ax to grind.”® Indeed, civil rights leader and SPD member Friedrich
Schorlemmer proclaimed that the files should be consumed in a “fire of joy”
at the beginning of 1996.%°

These surprising proposals encountered a bitter reaction from some mem-
bers of the former GDR opposition. Steffen Heitmann, justice minister of Sax-
ony, declared that there would be an uprising in eastern Germany if the files
were destroyed and indicated that destruction of the files would be a repudia-
tion of the revolution of 1989.'% Perhaps the most passionate response came
from singer and writer Wolf Biermann, hero of the GDR opposition, whose
expulsion from the country in 1976 marked an important stage of artistic re-
pression in the GDR.'"! Declaring that the files should not be destroyed just
because of the fears of a few western politicians, Biermann emphasized their
historical importance and their significance for those who had been spied
upon. In his own files, for example, Biermann found stolen or intercepted
items such as correspondence of his parents and a forgotten poem he hud
written in the 1960s; in the file he also discovered that some citizens had
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resisted the state, and he also had the opportunity to learn about the organiza-
tion of protests against his expulsion. “In these files are life d.ogumfzms of the
victims [such as) private photos; there are also official {judicial) _]udgmems
which never reached the hands of the convicted persons, but- no,wmwlll be
helpful in the victims’ claims for rehabilitation and compensation.”'"> Al of
these items, and much more, would be consumed in Schorlemmer’s “fire of
joy.” - »

Proposals for the destruction of the Stasi files have appalently. led to an
increase in the number of citizens submitting applications to see their files. By
July 1994 approximately 730,000 persons——most of them eastern citizens—
had applied to examine their files, and the Gauck Agen.cy ha}i been ab.le. to
satisfy about one-half of those requests. The administration of lll]e remaining
applications may proceed more quickly as the agency has es§ent}ally ﬁn’lshed
responding to 1.4 million requests from government agencies for Stasi files
relating to persons applying for the public service.'®

Yet these debates have had some parliamentary consequences. Indeed, fu-

ror over public release of Stasi files, and particularly over the publication of
telephone transcripts of western politicians, led to an amendment of the Sta.51
Records Law in 1994. The original statute required any person who was in
possession of Stasi files to notify the Gauck Agency and, in many cases,_to
surrender the material to the agency upon demand.'® Although photocopies
and other duplicates were generally included in this rcquirerr?em, they were
not covered by the section imposing a penalty on failure to deliver mat'enal to
the agency.'® The statute was therefore amended in summer 1994 to unpolsoi
a penalty of up to DM 500,000 for a failure to surrender duphc_:ates also.
This change may raise serious constitutional problems because it apparen.ﬂy
requires surrender of journalists’ transcriptions of the files anq other copies
possessed by journalists, editors, and researchers, whose materials ordinarily
receive strong constitutional protection.'”” In another measure Fhat may
dampen journalistic investigation of Stasi material, the amendment increased
the fees charged for examining and copying the files. This measure hqs bgen
attacked as an unconstitutional infringement on the government’s obligation
to provide broad access to the files for journalists and scholars.'%®

REFLECTIONS ON THE STaSI FILES

The decision to preserve and open the Stasi files was one of the {nost f:ontro-
versial and important decisions made in the course of German umﬁcanop. On
the one side, it could be argued that the present legal use of the files constitutes
yet another instrument through which the basic theoretical imphcauons.of
article 23 GG are carried into reality—that is, another vehicle through which
the political system and the general structure of the west has been traPsferred
to the former GDR. Thus, an important use of the files has been to assist in the
exclusion of eastern officials from the judiciary and the public service, includ-
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ing the universities. In addition to the use of the files for these offici
sions, the “unofficial” use of Stasi files through publicly discrediting impor-
tant political and intellectual figures in the cast may play a similar role. tn this
context, the cases of de Maiziére and Stolpe, among the politicians, as wel] us
Christa Wolf and Heiner Miiller, among artists of the former GDR, are only
the most noteworthy. Thus it could be argued that a major use of the files is 10
continue the disintegration and exclusion of the eastern intellectual elite.
whose democratic but often socialist views were disple
archy but also do not seem to be particularly congenial
trines of the Federal Republic.

Although this

al exclu

asing 1o the SED hier-
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argument has some force, the problem cannot be resolved so
simply. For one thing, it was not predominantly the prevailing figures of con-
servative politics in the Federal Republic who sought the broad opening and
use of the Stasi files. In his negotiations on the Unification Tr
ple, Interior Minister Wolifgang Schiiuble sought stringent limits on the use of
the files; indeed, he privately believed that it would not be a bad idea if the
files could be destroyed. Rather, it was the citizens committees of the GDR
reform movement which insisted that the files be preserved and that individual
victims be granted broad access; and it was essentially these groups that
achieved that end through demonstrations in January and in September {990,

Moreover, the descendants of the GDR reform movement continue 1o be
among the firmest supporters of the Gauck Agency and the continued preser-
vation of the files. They also remain among the most vigorous advocales of
extensive removal of individuals with Stasi and related affiliations from posi-
tions of responsibility in government and elsewhere in public life. In a dra-
matic expression of this general point of view, Education Minister Marianne
Birthler, a veteran of the GDR reform movement and a member of Biindnis
90/Greens, resigned from the government of Manfred Stolpe in Brandenburg
because of Stolpe’s handling of revelations of h
Stasi.!®?

Indeed, the position of the reformers themselves seems 1o involve some
contradictions. Certainly, the extension of the old system of the Federal Re-
public to the east, through implications of article 23, perpetuates political and
social structures thar are inconsistent in important ways with the ideas of the
Round Table constitutional draft, as embodied—to some extent at leasi—in
the new constitutions of the eastern Linder."® On the other hand, however,
the oppressions documented in the Stasi files obviously represent the residue
of a rigid and tyrannical system. The use of the files to undo that past 1o the
extent possible—by excluding persons who had participated in the tyrannical
system from present positions of power—seemed to be viewed by the reform-
ers as an essential step in liberation of the individual and society
residue of past tyrannical hierarchy. This view seems t0 assume that the future
should belong to those whose own reliance on freedom was such that they did
not cooperate extensively with the former system; those who did cooperate
would, in positions of power today, perpetuate psychological attitudes or
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obeisance that could inhibit the development of a new free society. But since
there are not, by a substantial extent, enough reformers (or other eastern appli-
cants with untainted pasts) to fill the positions vacated by those implicated in
the SED regime. the necessary result is that many of these positions will be
filled by western applicants and thus the personnel and attitudes of the west
may be extended in the east as a result of the use of the Stasi files. But, more
important and prior in the views of the reformers, apparently, is the extirpation
of the residue of the past.

That is at least one point of view. It has the peculiar effect—seen in other
aspects of recent history in the east—of creating an alliance between conser-
vative politicians in the west and the reformers in the east on some ques-
tions.!"! The alliance is only an occasional and temporary one, however, for
the views of these groups on what should occur in politics and society after the
residue of tyrannical politics and “subject personalities” are removed from
power in the east are of course quite different.

Moreover, the process of understanding one’s personal past, potentially
furthered for each Stasi victim who reads his or her file, can be seen as another
act of liberation from the (largely unseen, if suspected) tyrannical forces that
influenced many lives over decades. This effect 1s most likely to be revealed
in the experiences of countless more or less ordinary citizens whose careers

\ and lives were changed by a forgotten political remark or an unknowingly

; dangerous friendship. Yet this sort of retroactive self-understanding is also
well documented in recent memoirs of more prominent GDR citizens—Ilike
the poet Reiner Kunze and novelist Erich Loest—who have gained access to
their files and, for the first time, can perceive the extent of the governmental
measures taken against them. Moreover an understanding of the way the Stasi {
operated, and the numerous collaborators that it attracted, may be important as
an educational process in creating a stronger open and democratic personality
among citizens.!'? For people emerging from societies that had been built on
“forgetting” the atrocities of the past, a new beginning could not be appropri-
ately made by perpetuating this fatal habit.
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