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The changing

constitution
Philip Norton

The British Constitution
has always been puzzling
and always will be

Queen Elizabeth Il, quoted in Hennessy (199¢

Learning objectives

®m To identify the sources and key components of the British constit
'n the quarter-century following the Second World War, the constitution rarely figured
n political debate. It was seen as the preserve more of lawyers than of politicians.
Inthe last three decades of the centu ry, it became a subject of political controversy.
Demands for reform of the constitution grew. Many of those demands were met
2 Labour Government elected in May 1997, with major changes being made to the
itutional framework of the country. Less expectedly, more constitutional change took
. under the Coalition Government formed following the General Election of 2010 and
onservative Government returned in 2015. Despite their scale and extent, the reforms
lave been implemented derive from no particular intellectually coherent approach to
titutional change. For some politicians, the changes have gone too far, for others they
' not got far enough, some critics arguing for a new constitutional settlement for the

i Kingdom. The changes that have taken place have created problems for the three
Political parties.

®m To analyse the nature of the debate about the British constitution

m To consider the major changes and modifications made to the cor
tion in recent years.

m To detail the arguments for and against some of the major ché
that have taken place or are proposed to the constitution, inclu
electoral reform.

m To address the problems faced by political parties as a consequ
of constitutional change.

Introduction
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The constitution

What, then, is a constitution? What is it for? What is distinc-
tive about the British constitution? Where does it come from?
What are the essential constituents of the ‘traditional’ consti-
tution? Once we have established the basics of the nation’s
constitutional arrangements, we can address the challenges
it has faced in recent years and the changes made to it. In
so doing, it is possible to identify the problems posed to the
political parties by such changes and the nature of the debate
taking place about further constitutional change.

Definition and sources

What is a constitution? A constitution can be defined as the
aggregation of laws, customs and conventions that determines
the composition and powers of organs of the state (such as
government, Parliament and the courts) and regulates the
relationship of the various state organs to one another and to
the private citizen.

What are constitutions for? Constitutions vary in terms of
their purpose. A constitution may be constructed in such a
way as to embody and protect fundamental principles (such
as individual liberty), principles that should be beyond the
reach of the transient wish of the people. This is referred to
as negative constitutionalism (see Ivison 1999). This tends
to be reflected in presidential systems of government (see
Bradley, Ziegler and Baranger 2007); the United States is a
notable example. A constitution may be constructed in order
to ensure that the wishes of the people are paramount. This is
referred to as positive constitutionalism. Here, there are few,
if any, restraints on the people’s elected representatives. This
tends to be reflected in parliamentary systems of government
(Bradley, Ziegler and Baranger 2007). The UK falls primarily
in this category.

What form do constitutions take? Most, but not all, are
drawn up in a single, codified document. Some are short,
others remarkably long. Some embody provisions that exhort
citizens to act in a certain way (‘It shall be the duty of every
citizen. . . 7); others confine themselves to stipulating the
formal structures and powers of state bodies. Processes of
interpretation and amendment vary. Most, but not all, have
entrenched provisions - i.e. they can only be amended by
an extraordinary process beyond that normally employed for
amending the law.

The British constitution differs from most in that it is not
drawn up in a single codified document. As such, it is often
described as an ‘unwritten’ constitution. However, much of
the constitution does exist in ‘written’ form. Many Acts of
Parliament — such as the Parliament Act 1911, which deter-
mined the relationship between the two Houses of Parliament,

and the Constitutional Reform Act 2005, 4
a Supreme Court - are clearly measureg off
law. Those Acts constitute formal, Written -
— documents. To describe the constitutiop 4

thus misleading. Rather, what Britain hag i Tk
o : N
constitution. o ey,
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Even in countries with a formal, Written dq 'gﬁ’sg[/ﬁ‘
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constitution’ constitutes more than the simple-
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Source: Common Law

Including custom and precedent;
judicial decisions; royal
prerogative — which includes
power to declare war

document. Those words have to be interpreg,

Essential constituents:

develop, and laws are passed, that help to giye
those words. To understand the contemporary,
of the United States, for example, one has to lool
document to interpretations of that documeng .
in the USA, principally the US Supreme Court, an

Rule of law
Unitary state

Parliamentary sovereignty

Parliamentary government
under a constitutional monarchy

acts of Congress and to practices developed o
200 years. The constitutions of most countries
may be termed a ‘primary source’ (the written dog

. Conventions

‘secondary sources’ (judicial interpretation, legis e ot
: . 51 d individual ministerial
established practice). The UK lack i oot
p ) s the equivale y; assent of monarch to

source. Instead, the constitution derives from s
elsewhere would constitute secondary sources of |
tution. Those sources are four in number (see Fij

They are:

by Parliament

1 statute law, comprising Acts of Parliament and
nate legislation made under the authority of th
Act; r Social Studies

|
2 common law, comprising legal principles develo

applied by the courts and encompassing the pre
powers of the crown and the law and practice of Pa

dment

raordinary features are laid down in Parliament for
sage or amendment of measures of constitutional law.
bills of constitutional significance usually have
mmittee stage on the floor of the House of Commons,
than in a public bill committee (see Chapter 15), there
ormal requirement for this to happen. All bills have to
ough the same stages in both Houses of Parliament and
bject to simple majority voting. As such, the traditional
itution is, formally, a flexible constitution.

wever, as we shall see, there are two developments that
challenged this flexibility: membership of the European
munity/Union and the incorporation of the European
tion on Human Rights into British law. They have
rained Parliament, but the constraints are essentially
’;“ posed. That is, they have been created by Parliament
- The devolution of powers to elected assemblies in dif-
At parts of the United Kingdom may also be argued to

Lin effect, the capacity of Parliament to pass any legisla-
D it wishes,

3 conventions, constituting rules of behaviour |
considered binding by and upon those who ope
constitution but that are not enforced by the c
by the presiding officers in the Houses of Parl
and

4 works of authority, comprising various written
- often but not always accorded authority by re:
their age - that provide guidance and interpretat

uncertain aspects of the constitution. Such work
persuasive authority only.

Statute law is the pre-eminent of the four sources and
pies such a position because of the doctrine of parliam
sovereignty (see Gordon 2015). Under this judicially
imposed concept, the courts recognise only the authol
Parliament (formally the Queen-in-Parliament) to mak
with no body other than Parliament itself having the at
ity to set aside that law. The courts cannot strike doWD
as being contrary to the provisions of the constitution. ot
law, then, is supreme and can be used to override com
law.

1 The traditional constitution: sources and constituents

ey

Source: Works of authority

'Ol-‘ﬁ
My | Eg Fitzherbert's Abridgement (1516);
Coke’s Institutes of the Law of England
(1628~-44); A.V. Dicey An Introduction
to the Study of the Law of the
Constitution (1885); Erskine
May (1844)

Jorton (1986) ‘The constitution in flux’, Social Studies Review, vol. 2, no. 1. Reproduced with permission from the California

The traditional
constitution: essential
constituents

The constitution, formed on the basis of the Glorious
Revolution of 1688 and 1689 and developed in the following
three centuries, has four principal features. Although, as we
shall see, these features have been challenged by changes in
recent years, each nonetheless remains formally in place:

1 Parliamentary sovereignty has been described as the cor-
nerstone of the British constitution. As we have seen, it
stipulates that the outputs of Parliament are binding and
cannot be set aside by any body other than Parliament itself.
The doctrine was confirmed by the Glorious Revolution,
when the common lawyers combined with Parliament
against the King. Since the Settlement of 1689 established
that the King was bound by the law of Parliament, it
followed that his courts were also so bound.

2 The rule of law was identified by nineteenth-century con-
stitutional lawyer A.V. Dicey as one of the twin pillars of
the constitution and is generally accepted as one of the
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essential features of a free society. However, it is logically
subordinate to the first pillar - parliamentary sovereignty
- since Parliament could pass a measure undermining or
destroying the rule of law. It is also a matter of dispute as
to what the term encompasses. In terms of the law passed
by Parliament, it is essentially a procedural doctrine. Laws
must be interpreted and applied by an impartial and inde-
pendent judiciary; those charged under the law are entitled
to a fair trial; and no one can be imprisoned other than
through the due process of law. However, there is some
dispute as to how far the doctrine extends beyond this,
not least in defining the extent of the power of the state to
regulate the affairs of citizens.

3 A unitary state is one in which formal power resides exclu-
sively in the national authority, with no entrenched and
autonomous powers being vested in any other body. In
federal systems, power is shared between national and
regional or state governments, each enjoying an autono-
mous existence and exercising powers granted by the
constitution. In the UK state power resides centrally,
with the Queen-in-Parliament being omnicompetent.
Parliament can create and confer certain powers on other
bodies - such as assemblies and even parliaments in differ-
ent parts of the UK - but those bodies remain subordinate
to Parliament and can be restricted, even abolished, by it.

4 A parliamentary government under a constitutional mon-
archy refers to the form of government established by,
and developed since, the Glorious Revolution. That revo-
lution established the supremacy of Parliament over the
King. The greater acceptance of democratic principles
in the nineteenth and twentieth centuries resulted in the
enlargement of the franchise and a pre-eminent role in the
triumvirate of Queen-in-Parliament (monarch, Commons,
Lords) for the elected chamber, the House of Commons.
‘Parliament’ thus means predominantly - although not
exclusively — the House of Commons, while ‘parliamen-
tary government’ refers not to government by Parliament
but to government through Parliament. Ministers are
legally answerable to the crown but politically answerable
to Parliament, that political relationship being governed
by the conventions of collective and individual ministerial
responsibility. A government is returned in a general elec-
tion and between elections depends on the confidence of
a majority of Members of Parliament both for the passage
of its measures and for its continuance in office.

Three of these four features (parliamentary sovereignty,
unitary state, parliamentary government) facilitated the
emergence of strong, or potentially strong, government. A
government secure in its majority in the House of Commons
was usually able to enact measures that were then binding

ore marked political conflict. The constitu-
quesnomng If the political system was not
was expected of it, was there not then a case

he system itself? The issue of constitutional
% creep onto the political agenda.
). the traditional constitution has faced four
v s, Bach has had significant consequences for
onstitutional arrangements. The first was mem-

of the doctrine of parliamentary soverelgnty) he European Community, now the European
Kingdom thus enjoyed a centralised system of g -cond was the constitutional changes introduced
u = Government elected in May 1997. The third

That system of government, made possible b b
tial features of the constitution, was variously ¢ onstitutional reforms pursued by the Coalition
the Westminster system of government. At the it formed in May 2010. The four.th took place
system was the Cabinet, sustained by a party eron Government returned in May 2015,
o but not confined to, a referendum that resulted

House of Commons. Each party fought a genera] 1 ; ]
the basis of a party manifesto and, if elected to o cthe UK to withdraw from the European Union.
thus embarked on a process to undo the first of the

ceeded to implement the promises made in the . .
Parliament provided the legitimacy for the gov fithat in Qe eml o e et Sraugi

its measures, subjecting those measures to debat
tiny before giving its approval to them. Party ensur,
government almost always got its way, but the pg
ensured that the government faced the critical scru
party in opposition. :

This constitution can, as we have seen, be traced b
Glorious Revolution, but it emerged more fully in
teenth century with the widening of the franchise. It
in the form we have just described - the Westminsts
- essentially in the period from 1867, with the pa
second Reform Act (necessitating the growth of 0
parties), and 1911, when the Parliament Act (re :
statute the powers of the House of Lords) was pass
1911 onwards, power in the UK resided in the partyt
a majority of seats in the House of Commons. In so f

on society and which could not be set am
other than Parliament itself. There were no ¢
government below the national enjoying N;
ers (the consequence of a unitary state). Ng o
national level were able to countermand the ele
Commons, be it the crown or the House of
sequence of the growth of parliamentary gover
a constitutional monarchy) or the courts (the

4

rship of the European
nlty/Union

hip of the European Communities, later the
Union, created a unique situation for the United
 and posed two challenges to the constitution: one
and the other political. Coming to terms with both
'; fully achieved in the years of membership.

cal dimension

ited Kingdom became a member of the European
ity (EC) on 1 January 1973. The Treaty of Accession
ned in 1972 and the legal basis in domestic law for
hlp provided by the European Communities Act
he motivation for joining the Community was essen-
onomic and political. However, membership had

party in government expressed the will of the peop
achieved the measures it wanted, the UK acquired, i
a limited form of positive constitutionalism.

constitutional consequences, primarily because it:

‘,, the force of law not only to existing law but also to all
ire European law: As soon as regulations were agreed,
Y had binding applicability in the UK. The assent of
tliament was not required. That assent had, in effect,
€N given in advance under the provisions of the 1972
t Parliament had some discretion as to the form in
hich European directives were to be implemented, but

discretion referred only to the form and not to the
inciple,

Challenges to the
traditional constitutiof

The traditional constitution was in place from 1911 '1
Although it was variously criticised in the years be
two world wars, especially in the depression of the 1%
went largely unchallenged in the years immediately 3
Second World War. The nation’s political institution
tinued to function during the war, and the country er
victorious from the bitter struggle. In the 1950s the
enjoyed relative economic prosperity. There appear
reason to question the nation’s constitutional arrangei®
That changed once the country began to experience €Ot

|

#ave European law precedence over UK law: In the event of
tconflict between European law and UK law, the former
90k precedence. The full effect of this was only realised
ith some important court cases in the 1990s (Fitzpatrick
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1999). In the Factortame case of 1990-1, the European
Court of Justice held that the courts in the UK could
suspend the provisions of an Act of Parliament, where it
appeared to breach EC law, until a final determination was
made. In the case of Ex Parte EOC, in 1994, the highest
domestic court, then the appellate committee of the House
of Lords, struck down provisions of the 1978 Employment
Protection (Consolidation) Act as incompatible with EC
law (Maxwell 1999).

u  Gave the power to determine disputes to the courts: Where
there was a dispute over European law, the matter was to be
resolved by the courts. Questions of law had to be decided by
the European Court of Justice (ECJ), now the Court of Justice
of the European Union, which sits in Luxembourg. Where
a question of European law reaches the highest domestic
court of appeal (until 2009 the House of Lords, since then
the Supreme Court), it had to be referred to the Luxembourg
Court for a definitive ruling. Lower courts could ask the
Court of the European Union for a ruling on the meaning of
treaty provisions. All courts in the UK were required to take
judicial notice of decisions of the European Court.

The effect of these changes was to challenge the doctrine of
parliamentary sovereignty. The decisions of Parliament could,
in certain circumstances (where they conflict with European
law), be set aside by a body or bodies other than Parliament
itself — namely, the courts. In sectors that fell within the com-
petence of the European Union, it could be argued that the
UK acquired something akin to a written constitution - that
is, the treaties of the European Union.

However, the doctrine of parliamentary sovereignty
remained formally in place (see Gordon 2015). Parliament
retained the capacity to change the law in order to take the
UK out of the European Union. Prior to the ratification of
the Lisbon Treaty, the only way it could do so was by repeal-
ing the European Communities Act. This would have put the
UK in breach of international law, since there was no proce-
dure under the treaties creating the EU for a member state to
withdraw from membership. However, under the doctrine of
parliamentary sovereignty, the Act of repeal would be recog-
nised by the UK courts. The Lisbon Treaty inserted Article
50 of the Treaty on European Union, enabling a member
state to leave the Union. Following a UK-wide referendum
in June 2016, in which a majority voted to leave the EU, the
Government began the process of withdrawal. Parliament
enacted the EU (Notification of Withdrawal) Act 2017, ena-
bling the Government to give notice under Article 50 of the
UK’s intention to withdraw, and the Government prepared to
introduce a Bill to repeal the 1972 Act. However, after nearly
half-a-century of membership, with a large body of law deriv-
ing from membership, the process of withdrawal itself created
major constitutional problems.
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A political dimension

As a consequence of membership, the constitution acquired
a new juridical dimension, one that challenged the doc-
trine of parliamentary sovereignty. At the same time, it also
acquired a new political dimension, one that challenged the
decision-making capacity of British government. Under the
terms of membership, policy-making power in various sec-
tors of public policy passed to the institutions of the European
Community. Subsequent treaties served both to extend the
range of sectors falling within the competence of the EC and
to strengthen the decision-making capacity of the European
institutions.

The Single European Act, which came into force in 1987,
produced a major shift in the power relationship between
the institutions of the Community and the institutions of
the member states, strengthening EC institutions, especially
through the extension of qualified majority voting (QMYV)
in the Council of Ministers. The Act also brought about a
shift in the power relationships within the institutions of the
Community, strengthening the European Parliament through
the extension of the cooperation procedure, a procedure that
provides a greater role for the Parliament in Community
law making. Further shifts in both levels of power rela-
tionship were embodied in subsequent treaties. The Treaty
on European Union (the Maastricht Treaty) established a
European Union with three pillars, extended the sectors of
public policy falling within the competence of the European
Community. It also established a new co-decision procedure
for making law in certain areas, a procedure that strength-
ened again the position of the European Parliament. It now
became a partner, with the Council of Ministers, in law mak-
ing. A further strengthening of the position of the EC, now
the European Union, took place with the implementation in
1999 of the Amsterdam Treaty, in 2003 of the Nice Treaty and
in December 2009 with the consolidation of the EU’s powers
in the Lisbon Treaty. These treaties variously extended the
competences of the EU, reformed the Union’s institutional
structures and - in the case of the Lisbon Treaty - drew
together the pillars into one entity. The European Union has
thus been characterised by the absence of any steady state in
constitutional terms: there has been almost continual pres-
sure for further change, with attendant consequences for the
member states.

As a result of membership of the European Union, the
British government was thus constrained in what it could
do. Government and Parliament could block new treaty
provisions (primary legislation) - which require unani-
mous approval of the member states — but were constrained
in seeking to block or change legislation introduced under
the existing treaties (secondary legislation). Where propos-
als for secondary legislation were laid before the Council of

s Finer argued that a system of proportional

would put an end to partisanship and help get
discontinuity that results when one party

the European Union (formerly the Coungil
UK minister could be outvoted by the mjns,
member states. A decision could thus be ¢,
enforced within the UK, even if it did not ’
of the British government and Parliameng, ¢y
took an action that appeared to be incompp -
it could be challenged in the courts and then re,
itself into line with EU law.

The nature of this process, with decisiong p,
European bodies - usually aggregated in the ¢
- formed part of the debate in the referendym
2016, opponents of EU membership arguj w‘
should ‘take back control’ However, the very p
process, with EU directives being implemented,
guises, created problems in determining what Jay
from the EU and in devising a mechanism to deg
law should be retained, modified or repealed, Jt
a challenge for Parliament in seeking to ensure ¢
Government did not use the process of withdra
new policy through ‘gold plating’ measures (that
new provisions) to modify or repeal EU law,

rin gover nment.
_1eo calls for power to be devolved to elected
als

jifferent parts of the United Kingdom and for
L dums. Both changes, it was argued, would
- making down from a centralised govern-
ple. The Labour Government elected in 1974

cessfully, to pass measures providing for elected
otland and Wales. The Government did make
he first UK-wide referendum, held in 1975 on
aritain’s continued membership of the European

ands for change were fairly disparate and in most
\ no obvious intellectually coherent approach to
4 change. However, as the 1980s progressed,
oherent approaches developed (Norton 1982,
are listed in Box 14.1. Each approach had its
though two of them, the high Tory and Marxist
s were overshadowed by the other approaches. The
t, or group, approach was more to the fore in the
n a Labour government brought representatives
nions and business into discussions on economic
- retained some advocates in the 1980s. The social-
h, pursued by politicians such as former Labour
minister Tony Benn, had a notable influence in the
in the early 1980s, the Labour manifesto in the
neral Election adopting an essentially socialist stance.
\ Right approach found some notable supporters in
servative Party, notably Cabinet minister Sir Keith
it also had some influence on the Prime Minister,
' Thatcher.

vever, the two most prominent approaches were the
and the traditionalist. The liberal approach was pur-
9y the Liberal Party and by its successor party, the
al Democrats. It also attracted support from a much
political spectrum, including some Labour supporters
some ex-Marxists. In 1988 a constitutional reform
ment, Charter 88, was formed (the year of formation
deliberate, being the tercentenary year of the Glorious
lution) to bring together all those who supported a new
titutional settlement.

the liberal approach made much of the running in political
. However, the traditional approach was the more influ-
alof the two by virtue of the fact that it was the approach
Pted by the Conservative Government. Although Prime
Mister Margaret Thatcher supported reducing the pub-
S€ctor, she nonetheless maintained a basic traditionalist
PProach to the constitution. Her successor, John Major,
- Particularly vocal advocate of the traditional approach
Vorton 2017a). Although the period of Conservative

Constitutional reform under the Bl
Government

Background to reform

The 1970s and 1980s witnessed growing demands fo
of the existing constitution. The system of governr
longer appeared to perform as well as it had in the
country experienced severe economic problems (i
rising unemployment); industrial disputes; civil
Northern Ireland; and some social unrest at home
cities such as Bristol and Liverpool). The political
also came under pressure. Turnout declined in gener
tions. The proportion of electors voting for either of
major parties fell. Two general elections took place
year (1974), with no decisive outcome. A Labour goverl
elected with less than 40 per cent of the vote in Octobe
was able to implement a series of radical measures.

Critics of the constitution argued the case for change:
politicians and lawyers made the case for an entrenche
of Rights - putting rights beyond the reach of simple m
ties in the two Houses of Parliament. The case for a B
Rights was put by Lord Hailsham in a 1976 lecture, s
quently published in pamphlet form under the title El
Dictatorship. Some politicians wanted a new electoral sy
one that produced a closer relationship between the pre
tion of votes won nationally and the proportion of seats’
in the House of Commons. The case for a new electoral sy
was made in an influential set of essays, edited by Profe
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government from 1979 to 1997 saw some important con-
stitutional changes - such as a constriction of the role of
local government and the negotiation of new European trea-
ties (the Single European Act and the Maastricht Treaty)
- there was no principled embrace of radical constitutional
change. The stance of government was to support the existing
constitutional framework.

As the 1990s progressed, the debate about constitutional
change largely polarised around these two approaches. The
collapse of communism, the move from Labour to New
Labour in Britain and the demise of Margaret Thatcher as
leader of the Conservative Party served to diminish the
impact of several of the other approaches. As the liberal
approach gained ground, so supporters of the traditional
approach began to put their heads above the parapet in
support of their position.

Supporters of the liberal approach argued that a new con-

stitution was needed in order to push power down to the
individual. Power was too heavily concentrated in public bod-
ies and in special interests. Decentralising power would limit
the over-mighty state and also be more efficient, ensuring that
power was exercised at a more appropriate level, one more
closely related to those affected by the decisions being taken.
Supporters of the traditional approach countered this by
arguing that the traditional constitution had attributes that,
in combination, made the existing arrangements preferable to
anything else on offer. The attributes were those of coherence,
accountability, responsiveness, flexibility and effectiveness.
The system of government, it was argued, was coherent: the
different parts of the system were integrated, one party being
elected to office to implement a programme of public policy
placed before electors. The system was accountable: electors
knew who to hold to account - the party in government  if
they disapproved of public policy; if they disapproved, they
could sweep the party from office. The system was respon-
sive: knowing that it could be swept out at the next election, a
government paid attention to the wishes of electors. Ministers
could not ignore the wishes of voters and assume they could
stay in office next time around as a result of post-election
bargaining (a feature of some systems of government). The
system was flexible: it could respond quickly in times of crisis,
with measures being passed quickly with all-party agreement.
The system was also effective: government could govern and
could usually be assured of parliamentary approval of meas-
ures promised in the party’s election manifesto. Government
could deliver on what in effect was a contract with the elec-
tors: in return for their support, it implemented its promised
package of measures.

The clash between the two approaches thus reflected dif-
ferent views of what the constitution was for. The liberal
approach, in essence, embraced negative constitutional-
ism. The constitution was for constraining government. The
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traditional approach embraced a qualified form of positive
constitutionalism. The Westminster system enabled the will
of the people to be paramount, albeit tempered by parlia-
mentary deliberation. The qualification is a crucial one, at
the heart of the Westminster system.

Reform under a Labour government

In the 1970s, Labour politicians tended to adopt an essentially
traditionalist stance. There was an attempt to devolve powers
to elected assemblies in Scotland and Wales and the use of a
national referendum, but these were not seen as part of some
coherent scheme of constitutional reform. The referendum
in particular was seen as an exercise in political expedi-
ency. In the early 1980s the influence of left-wing activists
pushed the party towards a more socialist approach to the
constitution. Under the leadership of Neil Kinnock, the party
was weaned off this approach. It began to look more in the
direction of the liberal approach. The longer the party was
in opposition, the more major constitutional reform began

BOX 14.1

Approaches to
constitutional change

High Tory

This approach contends that the constitution has evolved
organically and that change, artificial change, is neither
necessary nor desirable. In its pure form, it is opposed
not only to major reforms - such as electoral reform, a
Bill of Rights and an elected second chamber - but also to
modifications to existing arrangements, such as the intro-
duction of departmental select committees in the House of
Commons. Its stance on any proposed reform is thus pre-
dictable: it is against it. The approach has been embraced
over the years by some Conservative MPs.

Socialist

This approach favours reform, but a particular type of
reform. It seeks strong government, but a party-dominated
strong government, with adherence to the principle of
intra-party democracy and the concept of the mandate.
It wants to shift power from the existing ‘top-down’ form
of control (government to people) to a ‘bottom-up’ form
(people to government), with the party acting as the chan-
nel for the exercise of that control. It favours sweeping

to look attractive to the party. It wag already
devolution. In its socialist phase, it had adopte
abolishing the House of Lords. It moved away.
committing itself to removing heredltary pe
House and introducing an elected element. Hay; i
opposed electoral reform, some leading LabOur
see merit in 1ntr0duc1ng proportional Iepresentay
liamentary elections. John Smith, leader from 1
committed a future Labour government to 5 refe
the issue of electoral reform. The party also beg
cautiously towards embodying rights in statutg
1992 it favoured a charter of rights. It also commit
strengthening local government. '

to delay the collapse of capitalist society.
t, any government, is forced to act in the
finance capital. Changes to the constitutional
jts may serve to protect those interests in the
but will not stave off collapse in the long term.
» structures, government will be constrained
clites, and those elites will themselves be forced
ather than determine events. The clash between
tives of capitalism and decreasing profit rates
so-economy determines what capitalists do.
nal reform, in consequence, is not advo-
rather taken as demonstrating tensions within
tlonal capitalist economy. This approach has
v been a ‘pure’ one, with some Marxists pursuing
25 of it and some taking a more direct interest in

The move towards a liberal approach was appar
Labour manifesto in the 1992 and 1997 general ele
both elections, the Conservatives embraced the ¢
approach and the Liberal Democrats the libera] 3
The constitution was one subject on which it was
acknowledged that there was a clear differenCer
between the parties.

ional change.

atist
poratist, or group, approach seeks the greater
: ation of groups into the process of policy making
r to achieve a more consensual approach to public
e interdependence of government and inter-
ups — especially sectional interest groups - is such
should be recognised and accommodated. A more
! ed process can facilitate a more stable economic
. Supporters of this approach have looked to other
fes, such as Germany, as examples of what can be
red. This approach thus favours the representation
our and business on executive and advisory bodies
away the monarchy and the House of Lords and its pure form, the creation of a functionalist second
more elective processes, both for public offices and:
the Labour Party. It is wary of, or opposed to, reforn
might prevent the return of a socialist governmel
the implementation of a socialist programme. It is
sceptical of or opposed to electoral reform (potent
Coalition Government), an entrenched Bill of Rights
straining government autonomy, giving power to ju
and membership of the European Union (constrai
influence, sometimes viewed as a capitalists’ club). Fol
ernment to carry through socialist policies, it has to be
of constitutional constraints that favour or are do
by its opponents. This approach was pursued mostn
bly at the end of the twentieth century and begin
the twenty-first by former Labour Cabinet minister,
Benn. It is also an approach embraced by Jeremy Cort
who was elected leader of the Labour Party in 2015.

ber. It was an approach that was pursued in a mild
from 1972 to 1974 by Conservative Prime Minister
jard Heath (1970-4) and by the Labour Government
374 to 1979.

v Right

approach is motivated by the economic philosophy of
free market. State intervention in economic affairs is
ed as illegitimate and dangerous, distorting the natu-
forces of the market and denying the consumer the
edom to choose. The state should therefore withdraw
M economic activity. This viewpoint entails a contrac-
nof the public sector, with state-owned industries being
urned to the private sector. If institutions need reform-
g in order to facilitate the free market, then so be it:
der this approach, no institution is deemed sacrosanct.
ank Vibert, the former deputy director of the free-
arket think tank, the Institute of Economic Affairs, has
dvocated a ‘free market written constitution’ (Vibert and
1aseler 1991). It is an approach associated with several

Marxist
This approach sees the restructuring of the polit
system as largely irrelevant, certainly in the long It
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politicians on the right wing of the Conservative Party,
such as John Redwood.

Liberal

Like the New Right approach, this is a radical approach to
constitutional change. It derives from traditional liberal
theory and emphasises the centrality of the individual,
limited government, the neutrality of the state in resolv-
ing conflict and consensual decision making. It views the
individual as increasingly isolated in decision making,
being elbowed aside by powerful interests and divorced
from a governmental process that is centralised and dis-
torted by partisan preferences. Against an increasingly
over-mighty state, the individual has no means of protec-
tion. Hence, it is argued, the need for radical constitutional
change. The liberal approach favours a new, written con-
stitution, embodying the various reforms advocated
by Charter 88 (now part of a wider reform movement,
Unlock Democracy), including a Bill of Rights, a system
of proportional representation for elections, an elected
second chamber and a reformed House of Commons. In
its pure form, it supports federalism rather than devolu-
tion. Such a new constitutional settlement, it is argued, will
serve to shift power from government to the individual.
The only reform about which it is ambivalent is the use of
referendums, some adherents to this approach seeing the
referendum as a device for oppression by the majority. It
is an approach pursued by Liberal Democrats and by some
Labour politicians.

Traditional

This is a very British approach and derives from a percep-
tion of the ‘traditional’ system as fundamentally sound,
offering a balanced system of government. It draws on
Tory theory in its emphasis on the need for strong gov-
ernment and on Whig theory in stressing the importance
of Parliament as the agent for setting the limits within
which government may act. These emphases coalesce
in the Westminster model of government, a model that
is part descriptive (what is) and part prescriptive (what
should be). Government, in this model, must be able to
formulate a coherent programme of public policy - the
initiative rests with government — with Parliament, as the
deliberative body of the nation, subjecting the actions and
the programme of government to rigorous scrutiny and
providing the limits within which government may gov-
ern. This approach recognises the importance of the House
of Commons as the elected chamber and the fact that the
citizen has neither the time nor the inclination to engage
in continuous political debate. There is thus a certain
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deference, but a contingent deference, to the delibera-
tive wisdom of Parliament. The fact that the Westminster
model is prescriptive means that traditionalists — unlike
high Tories — will entertain change if it is designed to move
present arrangements towards the realisation of that model.
They also recognise with Edmund Burke that ‘a state with-
out the means of some change is without the means of
its conservation’ (1969: 106) and are therefore prepared to
consider change in order to maintain and strengthen the
existing constitutional framework. Over the years, there-
fore, traditionalists have supported a range of incremental

Looking in greater detail at the Labour Party’s proposals in
the 1997 manifesto, the party advocated:

m devolving power to Scotland and Wales;
m removing hereditary peers from the House of Lords;

m incorporating the European Convention on Human Rights
into British law;

= appointing an independent commission to recommend a
proportional alternative to the existing electoral system;

m holding a referendum on the voting system;

m introducing a system of proportional representation for
the election of UK members of the European Parliament;

m legislating for an elected mayor and strategic authority for
London;

m legislating to give people in the English regions power to
decide by referendum, on a region by region basis, whether
they wanted elected regional government;

m introducing a Freedom of Information Bill;

m holding a referendum if the government recommended
joining a single European currency; and

m setting up a parliamentary committee to recommend pro-
posals to modernise the House of Commons.

Following its election to office in 1997, the New Labour
Government moved to implement its manifesto promises. In
the first session (that is, the first year) of the new parliament,
it achieved passage of legislation providing for referendums
in Scotland and Wales. In these referendums, electors in
Scotland voted by a large majority for an elected parliament
with legislative and some tax-varying powers. Voters in Wales
voted narrowly for an elected assembly to determine spending
in the Principality of Wales (see Table 14.1). The Government
then introduced measures to provide for an elected parlia-
ment in Scotland and an elected assembly in Wales. Elections
to the new bodies were held on 6 May 1999, and Scotland and
Wales acquired new forms of government. The government

,mber regional list system for the election of
« of the European Parliament (MEPs). This
ted by the use of the additional member sys-
- elections to the Scottish Parliament and the
v and by the use of the single transferable vote
‘Northern Ireland Assembly (see Ministry of

reforms, such as the introduction and gt
departmental select committees and pub
tees in the House of Commons and reduci;
the House of Lords. However, they have op
reforms - such as electoral reform - whjc J:-j
existing framework. There has sometimes b,
about membership of the European Union in,
posed a threat to Parliament’s capacity for g
to law. It is an approach pursued by many
Conservative politicians and by some Laboyr

d of 1997 the Government appointed a
; the Voting System to make a recommendation
onal alternative to the existing first-past-the-post
lﬂ ting the House of Commons. The commission,
beral Democrat peer Lord Jenkins, was asked
ithin a year and did so. It considered a range of
 recommended the introduction of an electoral
1 as the alternative vote plus (AV Plus’). Under

Table 14.1 Referendum results in Scotland
" = constituency MPs would be elected by the alter-

Peptiond E but with top-up MPs, constituting between 15 and
A Scottish bf the total number of members, being elected on
Pasiameat £ de basis (such as a county) to ensure some element

Agree 1,775,045 (74.3%)  1,512¢ Ronality.

Disagree 614,400 (25.7%) 870,26 second session of Parliament, the Government

Turnout: 60.4% = assage of the House of Lords Act. Taking effect in
o= r 1999, the Act removed most hereditary peers -

Mo in 500 — from membership of the House of Lords.

A Welsh Assembly me time as introducing the House of Lords Bill, the
Yes 559,419 (50.3%) nent established a Royal Commission on the Reform
No 552,698 (49.7%) yuse of Lords, under a former Conservative minister,

akeham, to make recommendations for a reformed
chamber once the hereditary peers had gone. The
sion was asked to report within a year and did so. It
ended that a proportion of the membership of the
chamber be elected by popular vote.

Government also achieved passage of three other
tes of constitutional note during the parliament. The
rLondon Authority Act brought into being an elected
and a strategic authority for the metropolis. The addi-
member electoral system was employed for election
embly members and the supplementary vote (SV)
ction of the mayor. (The successful candidate in the
lection for mayor was Ken Livingstone.) The Freedom
rmatioﬁ Act opened up documents held by public
drities, with certain exceptions, to public scrutiny. The
4l Parties, Elections and Referendums Act created an
oral Commission, stipulated new rules governing dona-
10 political parties and introduced provisions to cover
Olding of referendums. Given that referendums had been
mised on various issues, the measure was designed to
“H€some consistency in the rules governing their conduct.
er a reforming first Parliament, constitutional change
Peared to take a back seat to other measures introduced
1 Blair Government. However, a further major change
' €hacted at the end of the second Parliament, one not

Turnout: 50%

also introduced legislation providing for a new 108
assembly in Northern Ireland with a power-sharinge
A North/South Ministerial Council and a Council of
were also brought into being. These unique consti
arrangements were approved by electors in Northerr
in a referendum in May 1998.

In the first session the Government also achieved
of the Human Rights Act, providing for the incorp
of most provisions of the European Convention on
Rights into British law, thus further reinforcing the ne
ical dimension of the British constitution. It also ac
passage of a bill providing for a referendum in Lon
whether or not the city should have an elected may
authority. The referendum in London, in May 19%
duced a large majority in favour of the proposal: 1,2
(72 per cent) voted ‘yes’ and 478,413 (28 per cent) vol
The turnout, though, was low: only 34.1 per cent of €
electors bothered to vote. The House of Commons app
a Select Committee on Modernisation. Within a year
creation, it had issued seven reports, including one p
ing various changes to the way legislation was considé
Parliament. The Government also introduced a bill pro!
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envisaged in the party’s manifesto. The Constitutional Reform
Act 2005 provided that the Lord Chancellor (a Cabinet min-
ister at the head of the judiciary) need not be a lawyer or
a peer. It also transferred the judicial powers of the Lord
Chancellor (a political appointee) to the Lord Chief Justice
(a senior judge) and created a Supreme Court. Instead of the
highest court of appeal being law lords sitting in an appellate
committee of the House of Lords, it was now to be an inde-
pendent body sitting separately from a legislative chamber.
The court came into being in October 2009, housed in the old
Middlesex Guildhall in Parliament Square. The change was
described by the new President of the Court, Lord Phillips of
Worth Matravers, as ‘essentially one of form, not of substance’
(Financial Times, 10 September 2009). It involved principally
a transfer of personnel, the law lords moving from the House
of Lords to the new court.

Further change came about as a result of political settlement
in Northern Ireland in 2007 — Democratic Unionist leader
Ian Paisley agreeing to go into a power-sharing government
in the province with Sinn Féin member Martin McGuinness
- and with Gordon Brown becoming Prime Minister in suc-
cession to Tony Blair. Whereas Blair had emphasised wider
constitutional change, largely external to Parliament - though
having notable consequences for Parliament — Brown focused
on changes designed to strengthen Parliament in calling
government to account and in enhancing its links with the
public (Norton 2008). He introduced a Governance of Britain
agenda, with Parliament at the heart of it. There were vari-
ous initiatives, but the principal legislative manifestation
was the enactment in 2010 of the Constitutional Reform and
Governance Act, designed to transfer the prerogative power
of treaty approval from the crown (in effect, the government)
to Parliament, the House of Commons being given the capac-
ity to veto a treaty. It also put the civil service on a statutory
basis. The government also pressed for further reform of the
House of Lords.

There was also one other major constitutional change, but
one created by practice rather than by statute. In 2002 and
2003, Tony Blair was persuaded to seek the approval of the
House of Commons for British military action in Iraq. He
won the votes, but the action set a precedent, and in 2007
the House of Commons resolved ‘that it is inconceivable that
any Government would in practice depart from this prec-
edent’ (House of Commons Debates, Hansard, 15 May 2007,
col. 492). The constitutional implications of this change are
profound, limiting the prerogative power to undertake war
(Norton 2015a: 177-9).

In a little over a decade, the Labour Government thus saw
through major changes to the nation’s constitution. These
changes variously modified, reinforced or challenged the
established tenets of the traditional constitution. Each tenet
was affected in some way by the changes shown in Table 14.2.
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Parliamentary sovereignty, already challenged by British
membership of the European Union, was further challenged
by the incorporation of most provisions of the European
Convention on Human Rights (ECHR). This gave the courts
an added role, in effect as protectors of the provisions of the
convention. If a provision of UK law was found by the courts
to conflict with the provisions of the ECHR, a senior court
could issue a declaration of incompatibility. It was then up
to Parliament to act on the basis of the court’s judgement.
Further treaties transferred more policy competences to the
EU.

The rule of law was strengthened by the incorporation of
the ECHR. The effect of incorporation could be seen as pro-
viding a little more balance between the twin pillars of the
constitution identified by Dicey (parliamentary sovereignty
and the rule of law). The courts could now protect the rule of
law against Parliament in a way that was not previously pos-
sible. The transfer of powers from the Lord Chancellor to the
Lord Chief Justice, and the creation of a supreme court, was
also designed to demonstrate judicial independence.

The unitary state was challenged by the creation of elected
assemblies in Scotland, Wales and Northern Ireland. In
Scotland the new Parliament was given power to legislate on
any matter not reserved to the UK Parliament. It was also
given power to vary the standard rate of taxation by 3p in
the pound. The UK Parliament was expected not to legislate
on matters that fell within the competence of the Scottish
Parliament. The powers previously exercised by the Welsh

Table 14.2 Changes to the established tenets of the traditional
constitution

Tenets

Parliamentary sovereignty

Affected by
Incorporation of ECHR

Ratification of Amsterdam,
Nice and Lisbon Treaties

Rule of law Incorporation of ECHR
Creation of a supreme court
Unitary state Creation of Scottish

Parliament, National
Assembly for Wales and
Northern Ireland Assembly

Parliamentary government Use of referendums
under a constitutional

monarchy New voting systems in

different parts of the UK

Removal of hereditary peers
from the House of Lords

Freedom of Information Act

Modernisation of the House
of Commons

Transfer of prerogative
powers

Office were devolved to a National Assemp ‘
capacity to trigger the transfer of more powe
the Government of Wales Act 2006. Legisla b
trative powers were also provided for a ney N
Assembly: elections to the assembly were gl
devolution of such powers raised questiong g
to which Parliament should intervene in mgg
exclusive to a part of the UK other than Epgj
devolution may be seen to limit, in effect, the
traditional constitution. Devolution also serye
the juridical dimension to the constitution, gi
a role akin to constitutional courts in determjy
competence of the new assemblies. w

The creation of these devolved bodies algg
some of the basic tenets of a parliamentary gove 'v
a constitutional monarchy. Decision-making
being hived off to bodies other than the British
decision-making competences had passed to the |
of the European Union, others to elected bodies
parts of the United Kingdom. There was also an ol
of the powers of the courts at the expense of the g
and Parliament. The coherence inherent in cen
mentary government was being challenged. P ‘,
government was also challenged by the use of re
Referendums provide for electors, rather than J
to determine the outcome of particular issues, O
of a new electoral system also argued that, if the
for electoral reform were implemented, the capac

Democrats to form a coalition changed fun-
o pe for change. The two parties held, as we
b opposing views on constitutional reform.
" almost foundered on the issue of electoral
= 9011a: 156-7; Laws 2016: 10-16). However,
s eventually reached (see Wilson 2010; Norton
Coalition Agreement published that embod-
e programme of constitutional and political
 covernment 2010: 26-8). The key features of the

cved-term Parliaments;

’ 1 bill on electoral reform (the AV system) and
on of fewer and equal-sized constituencies;

recall MPs;
ee to bring forward proposals for a wholly or
Jected second chamber on the basis of propor-

i .
spresentation;

_f the House of Commons based on the report
Select Committee on the Reform of the House of
ons (the Wright Committee);

nission to consider the ‘West Lothian question’; and

ns that achieved 100,000 signatures to be eligible for
the House of Commons.

session of the new Parliament saw the passage of the
rm Parliaments Act, stipulating that the next general
was to take place on 7 May 2015 and on the first

olitical system to produce accountable gover
P Y P 8 iy in May every five years thereafter. This removed the

be undermined. The removal of most hereditary pee e ) . o
linister’s discretion to request an election within the

r maximum life span of a Parliament, unless approved
ament. Under the Act, an early election could only
ered if the House of Commons passed a motion of
fidence in the government (and no new government
e formed within 14 days) or if the House voted, by a
i ds majority of all MPs, for an early election. It con-
d a significant change in the nation’s constitutional
:a ents and was unusual in that, in respect of a vote of
‘: dence in the government, it was translating aconven-
0to statute. -

controversial - not least, and not surprisingly, in t
of Lords - although the full consequences for parlia
government were not apparent: in the event, it prov
a more independent House, willing to challenge th
of Commons. Reforms proposed to strengthen the F
Commons had some, albeit limited, effect.

By the time that Labour lost power in the General!
of 2010, the UK constitution was very different to
existed when it entered office thirteen years previou
extent of change in just over a decade was unprecede
modern British history. |

session also saw the enactment of the Parliamentary
1g System and Constituencies Act. This provided for a

Reform under the Coalition Governm ‘

! 14.3 Result of the referendum on the voting system, 2011
Had a Conservative government been elected in th
General Election, there would not likely have been.
constitutional change. The Conservative election mai
had some proposals for constitutional change, but

on: At present, the UK uses the “first past the post’ system

MPs to the House of Commons. Should the ‘alternative
System be used instead?

l

v ,152,607 32.1%
was wedded primarily to the traditional approach. HO e
the failure of the party to win an overall majority and 13,013,123 67.9%
sion of the party leader, David Cameron, to seek negoti 42.4%
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referendum on the introduction of the Alternative Vote in
elections to the House of Commons and a reduction in the
size of the House of Commons from 650 to 600. The reduc-
tion in the number of MPs was to take effect from the 2015
General Election, with the 600 constituencies essentially
equal in size, with no deviation from the average by more or
less than 5 per cent.

As a consequence of the Act, a referendum on AV was
held on 5 May 2011. After a bitter campaign, the No vote
triumphed decisively, more than two-thirds of those who
voted opposing the introduction of AV (Table 14.3). The
referendum was distinctive for being a binding referendum:
Parliament had prescribed that the result, whatever it was,
would take effect. It was not seeking the advice of the elector-

* ate but instead handing it over to electors. Had there been

a majority voting Yes, even if only by a majority of one, the
Alternative Vote would have been introduced for elections to
the House of Commons.

The Government also published a draft House of Lords
Bill, providing for a 300-member second chamber, with 80
or 100 per cent of its members elected by the single trans-
ferable vote (STV) and each serving single, non-renewable
15-year terms. The draft bill was sent to a Joint Committee
of the two Houses for examination and, following its report
in April 2012, the Government introduced a House of Lords
Reform Bill to replace the existing House of Lords with a
largely elected chamber, elected under a regional list system.

The Government also achieved passage of a European
Union Act providing for referendums to be held on any treaty
changes that entailed a transfer of power or competence from
the UK to the European Union. This was a measure very
much favoured by the Conservatives. A UK Bill of Rights
Commission was also established to investigate the creation
of a UK Bill of Rights that incorporated or built on the UK’s
obligations under the ECHR and protected and extended
liberties. This again was a Conservative initiative, many
Conservative MPs being wary of the Human Rights Act and
wanting to replace it with a distinctly British Bill of Rights.
The extent to which this would or could supplant, as opposed
to supplement, the European Convention was not clear. The
commission was to report by the end of 2012. Another prod-
uct of Conservative preferences was the appointment at the
start of 2012 of a commission to examine the ‘West Lothian
question’ - the situation where MPs from Scotland could
vote on English laws, as on education, but MPs from England
could not vote on the equivalent Scottish law.

Reform also took place in the House of Commons. From
the start of the new Parliament, the chair of each select com-
mittee was elected by a vote of all MPs. The other members
of each committee were elected by a vote of the MPs in their
parliamentary party. The effect of the change was to transfer
power from the party whips to backbenchers. A backbench
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business committee was elected, enabling a committee of
the House to decide business on 35 days of the year, moving
power from the government’s business managers to back-
bench MPs. The government also introduced an e-petition
site: any petition attracting 100,000 votes or more was sent
to the backbench business committee to consider if the topic
should be allocated for debate in the House.

In the negotiations leading to the creation of the
Coalition, the perception was that the Liberal Democrats
had got the better of the deal on constitutional issues and
the Conservatives the better of the deal on economic issues.
However, the loss of the AV referendum made the balance in
favour of the Liberal Democrats less obvious. The abandon-
ment of the House of Lords Reform Bill in August 2012 — the
result of sustained opposition to the bill from Conservative
backbenchers - further strained relations between the coali-
tion partners. In retaliation for the loss of the bill, the leader
of the Liberal Democrats, Deputy Prime Minister Nick
Clegg, instructed his party members in each House to vote
against the orders to implement the recommendations of the
Boundary Commission. As a result, the motions to imple-
ment the boundary changes in the Parliament were defeated.

Complicating the ever-changing constitutional frame-
work was the future of Scotland within the United Kingdom.
In 2011 the Scottish Nationalist Party achieved an absolute
majority of seats in the Scottish Parliament and pressed for
a referendum on the issue of independence. However, the
British government, supported by the Labour opposition,
made clear that the power to call a referendum resided with
the UK government, constitutional issues being reserved to
Westminster under the Scotland Act. However, agreement
was reached that there should be a referendum in 2014 on
a single question on Scotland remaining within the UK. The
referendum campaign proved highly contentious. When just
before the referendum took place an opinion poll suggested
that there may be a majority for independence, all three main
party leaders (David Cameron, Ed Miliband and Nick Clegg)
went to Scotland and promised more powers for Scotland if
electors voted to stay in the UK. The referendum produced
54 per cent voting to remain within the UK and 46 per cent
voting for independence.

The Parliament ended with significant constitutional
change having been implemented, though was equally nota-
ble for what was not implemented. The Government had
achieved passage of the Fixed-term Parliaments Act and had
triggered only the second UK-wide referendum in UK history,
as well as agreeing to a referendum in Scotland. However, the
main constitutional flagship measure of the Parliament - the
House of Lords Reform Bill - and the introduction of a new
electoral system, both major goals of the Liberal Democrats,
failed to be implemented. Constituency boundary changes,
strongly supported by the Conservatives, also failed to be

carried through. The Parliament was thus as
the Government sought to achieve in Constify
much as for what it did achieve. The Govern,
claim to be constitutionally significant i its
the first coalition government to be formed ;;
consequence of the electoral arithmetic of age

sing the Standing Orders of the House of
p anges meant that a measure (or particu-
.'; octing only England, and certified as such
'ould still be voted on by the whole House,
would be a separate stage at which MPs from
’;, uld decide to block it. MPs representing
~uld not get a measure passed over the oppo-
" ity of MPs, but they could veto it. In effect,
-« not a case of English Votes for English Laws,
an English Veto over English Laws. Under the
', by the Standing Orders, not least since they
 particular provisions of a Bill, the process is a

Reforms under the Cameron
Conservative Government

There were two major constitutional developme,
premiership of David Cameron following the ¢
Conservatives with an overall majority in the 2
Election. Both derived from commitments made
previous Parliament, one in relation to devolut
other in relation to the UK’s membership of '
Union.

y ex one.

al from the European Union

ious Parliament, David Cameron had accepted
i a referendum on the UK’s membership of the
Union, following pressure from Conservative
(see Norton 2015b: 482-5). The Conservative
i1 2015 included a commitment to hold an in/out
1 on the UK’s membership of the EU and to imple-
utcome, whatever the result. The Government
dand achieved passage of the European Referendum
5, providing for a UK-wide referendum on the UK’s
hip. Electors were offered a choice of ‘Leave’ or
er a bitterly fought contest, 52 per cent of those
ted cast their ballots for ‘Leave’ and 48 per cent for
 (Table 14.4).

esult was twofold. First, David Cameron resigned and
laced by Home Secretary Theresa May. Second, the
ment under Theresa May began the process of giv-
to its commitment to implement the result. The
Minister also sought an early General Election, gain-
required two-thirds majority (under the Fixed-term
nents Act 201 1) for such an election, the election tak-
ace in June 2017. The PM justified it on the grounds
e needed a strong mandate to negotiate with the EU.
move to withdraw from the EU was constitution-
raught. It constituted unknown territory. No nation
iithdrawn from the EU under the terms of Article 50

Devolution

In order to fulfil commitments made at the tis
Scottish independence referendum in 2014, the Ge
established a commission, the Smith Commission,
light of its recommendations achieved passage of
Act 2016. The Act recognised the permanence of thy
Parliament. It also extended the range of subje s
within the legislative competence of the parliament,’
the right of Scotland to receive half of the Value Aq
(VAT) raised in Scotland, and the ability to set in
rates and bands on non-savings and non-dividend
The Wales Act 2017 extended the powers devolved t
though the range was not as great as in the case of §
The Act also recognised the permanence of the ]
Assembly for Wales.

At the same time, the Government sought to givee
a commitment made by David Cameron the morn I
the Scottish referendum, namely to introduce Englis
for English Laws (EVEL). There was evidence of a §
resentment in England at what was seen as preferentia
ment for Scotland, both financially (as a result of the
Formula) and politically. MPs from Scottish seat!
able to vote on issues, such as health policy, affectin|
England, whereas MPs from English seats could not v
health policy affecting Scotland. In the 2010-5 Parliz
the Conservatives had accepted the case for legislatio

214.4 EU Referendum result, June 2016

stion: Should the United Kingdom remain a member of the
OPpean Union or leave the European Union?

affected only England to be voted on by MPs repre nain 16,141,241 (48.11%)
English seats (or English and Welsh seats in the ca}_:e ch ¥ 17,410,742 (51.89%)
. : 3
tion that applied to anland and Wales). Under the Coal Blid or 25,359 (0.08%)
Government, the Liberal Democrats had not supporte Nk votes
. : d to )
policy, but once the Conservatives were returne Ivotes 33577342 Tumout 72.21%

in 2015, the Government set about giving effect to it. 4
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of the Treaty on European Union. The Government believed

it could trigger notification of withdrawal under prerogative

powers. This was challenged in the courts and the Supreme

Court held, in the Miller case, that Parliament had to approve

such notification. The Government then achieved passage of
a short Bill, the European Union (Notification of Withdrawal)

Bill, to enable it to notify the EU of the UK’s intention to
withdraw. It then began the process of negotiating the terms
of the UK’s withdrawal and, subsequent to that, negotiating
the future relationship with the EU. There was also a recogni-
tion that the 1972 European Communities Act would need
to be repealed, but that provision would need to be made for
keeping in place existing law derived from EU membership
until the Government could decide which parts should be
retained, modified or removed. The task of scrutinising and
approving the legislation and orders to give effect to these
decisions would be a major task for Parliament (House of
Lords Constitution Committee 2017), one likely to occupy
it for some years.

Preparing to leave the EU was a task that absorbed much of
the resources and energy of Government, as well as the time
of Parliament, and largely overshadowed other issues on the
political agenda. The Conservative Government under David
Cameron and then Theresa May became as much occupied
with constitutional issues as had the Labour Government of
Tony Blair.

The collective effect of these changes has been to modify
the Westminster constitution, though arguably not destroy
it. Formally, each of the elements of the constitution remains

in place:

1 The doctrine of parliamentary sovereignty may have been
challenged by membership of the EU and the incorpora-
tion of the ECHR into UK law. However, as we have seen,
Parliament retained the capacity to repeal the European
Communities Act 1972. In terms of incorporation of the
ECHR, the Human Rights Act 1998 incorporates recogni-
tion of the doctrine of parliamentary sovereignty. As the
Lord Chancellor, Lord Irving of Lairg, declared: ‘In this
way, the Act unequivocally preserves Parliament’s ability to
pass Bills that are or may be in conflict with the convention®
(House of Lords, Hansard, written answer, 30 July 2002).
The courts may issue declarations of incompatibility, but it
is then up to Parliament to act on them. Parliament retains
the formal power not to take any action (even if the reality
is that it will act, or normally act, on them).

2 Devolution may challenge the concept of a unitary state,
but ultimate power still resides with the centre. Devolved
powers — indeed, devolved institutions — may be abol-
ished by Parliament. The Westminster Parliament can still
legislate for the whole of the UK, even in areas formally
devolved. Indeed, it variously does legislate in devolved
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areas, albeit at the invitation of the devolved institution
- the Scottish Parliament, for example, may invite the
UK Parliament to extend the provisions of a bill affecting
England and Wales to Scotland.

3 Parliament decides whether referendums are to be held
and, if so, on what basis. Referendums are normally advi-
sory — Parliament is not bound by them - but Parliament
can prescribe that they are binding, as was the case with
the 2011 referendum on the electoral system. If they are
advisory, it is then for Parliament to decide whether to
act on the outcome. In practice, it would be somewhat
perverse to ignore how the people have voted, though
there were calls in the light of the 2016 EU referendum for
Parliament do exactly that.

4 The creation of a Supreme Court has entailed moving law
lords out of the House of Lords and into a new building,
across the road in Parliament Square. The physical sepa-
ration may over time affect the culture of the relationship
between the court and the executive, but the change
confers no new powers to strike down Acts of Parliament.

5 The Fixed-term Parliaments Act limits the powers of the
Prime Minister in calling a general election, but does not
affect the principle that the government rests on the con-
fidence of the House of Commons for its continuance in
office. A government may be turned out of office by MPs
passing a vote of no confidence and a Prime Minister may,
as Theresa May did in 2017, seek a vote of the House of
Commons, by a two-thirds majority, to trigger an early
general election.

6 A new electoral system, especially if one of propor-
tional representation, has the potential to undermine the
accountability inherent in the present system, but in the
event no new system has been introduced, the referendum
in 2011 resulting in a large majority opposing a modifica-
tion to the existing system. Though new electoral systems
have been employed for other bodies (including the
election of newly created police commissioners in 2012,
chosen by the Supplementary Vote), the first-past-the-post
system remains in place for the election of members of the
House of Commons.

Although the practical effect of some of the changes may be
to challenge and, in the long run, undermine the provisions
of the Westminster constitution, the basic provisions remain
formally in place. The fact that they have been modified or
are under challenge means that we may be moving away from
the traditional constitution: however, as yet, no new constitu-
tion has been put in its place. The traditional approach to the
constitution has lost out since 1997, but none of the other
approaches can claim to have triumphed.

unable (and in this case largely unwilling)
Co mmons majority to carry through further
dom of Information Bill ran into opposition
e ranks of the government itself, various sen-
including Home Secretary Jack Straw — not
dical measure. When the bill was published in
~ttacked by supporters of open government on
hat it did not go far enough.
< also a practical problem in that not all those
were implemented had the desired effect. Far
ining support for nationalist parties, devolu-
d provided the basis for the SNP to emerge as
party. It emerged as the largest single party in
ctions, forming a minority government. Some of
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ider reform of the House of Lords but - until a vote
s in 2007 favouring a largely or wholly elected House
s reluctant to embrace demands for an elected second
er. Some ministers opposed any change that might
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The Labour Party
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the Government proceeded ‘by way of pragmatism based on
principle. The three principles he identified were:

m To remain a parliamentary democracy, with the
Westminster parliament supreme and within that the
Commons the dominant chamber.

m To increase public engagement with democracy, ‘develop-
ing a maturer democracy with different centres of power,
where individuals enjoy greater rights and where the gov-
ernment is carried out close to the people.

m ‘To devise a solution to each problem on its own terms.

(House of Lords, Hansard, 18 December 2002,
vol. 642, col. 692)

The problem with these ‘principles’ is that they are not obvi-

“ously compatible with one another: the first two are in conflict

as to where power should reside - should it be in Westminster
or in other centres of power? — and the third is a let-out clause,
enabling policy to be made up as one goes along.

The government thus lay open to the accusation that it had
no clear philosophical approach, nothing that would render
its approach predictable or provide it with a reference point
in the event of things going wrong. Opponents were thus
able to claim that it has been marching down the path - or
rather down several paths - of constitutional reform with-
out having a comprehensive map and without any very clear
idea of where it was heading. Tony Blair took one path and
Gordon Brown another, but with neither articulating a clear
destination.

The situation that pertained in Government continued in
Opposition after 2010, the party not articulating or embrac-
ing a particular approach to constitutional reform. Jeremy
Corbyn, elected leader in 2015, embraced the socialist
approach to constitutional change, though this found only
partial expression in the party’s 2017 election manifesto, the
party committing itself to an elected second chamber, but
otherwise advocating a constitutional convention to examine
the future direction of the British Constitution.

The Conservative Party

The Conservative Party encountered a problem, first in
opposition and then, more substantively, in government. In
opposition it was able to adopt a consistent and coherent posi-
tion. It supported the traditional approach to the constitution.
It was therefore opposed to any changes that threatened the
essential elements of the Westminster system of government.
It was especially vehement in its opposition to proposals for
electoral reform, mounting a notable campaign against the
recommendations of the Commission on the Voting System
in 1998. It opposed devolution, fearing that it would threaten
the unity of the United Kingdom. It opposed the House of
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Lords Bill, not least on the grounds that the Government had
not said what the second stage of reform would be.

However, it was clear that as and when it was returned
to government, the constitution would be very different to
that which it had been defending when last in government.
How was a future Conservative government to respond to the
constitutional changes made under the Labour Government?
Should a future Conservative government go for the reac-
tionary, conservative or radical option (Norton 2005)? That
is, should it seek to overturn the various reforms made by
the Labour Government, in effect reverting to the status quo
ante (the reactionary option)? Should it seek to conserve the
constitution as it stood at the time the Conservatives regained
power (the conservative option)? Or should it attempt to
come up with a new approach to constitutional change (the
radical option)? Party leader William Hague made a speech
on the constitution in 1998, effectively ruling out the reac-
tionary option, but neither he, nor any of his successors as
party leader, addressed what stance the party would take if
returned to office.

The failure to articulate a clear approach was in any event
overtaken by events in 2010. The failure to achieve an absolute
majority of seats in the general election produced negotia-
tions with the Liberal Democrats in order to form a coalition.
The obvious problem was that, as we have noted, the parties
took diametrically opposed views on the constitution. The
result was a compromise. That compromise bore no relation-
ship to any approach to constitutional change. The nature of
the agreement drawn up by the negotiators (HM Government
2010) reflected the fact that those engaged in the negotiations
had no strong grasp of the constitution. The agreement stated
‘We will put a binding motion before the House of Commons
stating that the next general election will be held on the first
Thursday of May 2015’ This reflected the rushed nature of
the negotiations. No binding motion was ever brought for-
ward because there was no one to be bound by such a binding
motion. (The royal prerogative cannot be constrained simply
by a motion of the House of Commons.) The changes pro-
posed were sufficient to achieve political agreement, but they
bore no relationship to the preferred position of either party.

The result was that a Conservative-dominated Coalition
Government embarked on significant constitutional change
that lacked coherence and bore little relationship to the stance
of the party on constitutional change. There was major dis-
quiet in Conservative ranks in Parliament over approving the
referendum on the electoral system, over the passage of the
Fixed-term Parliaments Bill and over House of Lords reform.
Managing the parliamentary party was the immediate concern

of the Conservative leadership (Norton 2015b). Part of that
management entailed David Cameron committing a future
Conservative Government to an in/out referendum on mem-
bership of the EU. The upsurge of SNP support in Scotland

also generated demands to which the Prime Mini
a reactive stance. The Government, on the init;.
Chancellor, George Osborne, also engaged op 5
of devolving powers to particular parts of Engl; ‘.
the pursuit of devolution to Scotland and Waleg
tially detached from the policy being pursued i
point noted by the House of Lords Constitution
in a report on The Union and Devolution (2016).,
Labour’s approach after 1997, constitutional refopy
nificant, but essentially disparate and discrete, T}
intellectually coherent approach to constitutiona]
Norton 2015b: 475-6). Cameron’s successor,
had no time to reflect on such an approach, focysi
on handling Britain’s withdrawal from the EU,

! » the liberal approach to constitutional change.
s reduced to eight MPs in the 2015 General
d only increased the number to twelve in the 2017
tion, its stance on a second referendum on EU
- not having a significant electoral impact.

|
continuing debate

ution remains an issue of debate. It does so at two
. is at the wider level of the very nature of the con-
tcelf. What shape should the British constitution
’ plausible are the various approaches to constitu-
nge? The Conservatives, as we have seen, favour the
3 approach, but have had to compromise in order to
svernment. Successive leaders have in any event not
reflectively about the future of the British constitu-
Jast to do so was John Major (Norton 2017a). The
emocrats favour the liberal approach, but they had
omise in order to be in government. The Labour
nts to move away from the Westminster model but
t articulated the type of constitution they wish to
for the United Kingdom. The reforms under Tony
ved in the direction of the liberal approach. The party
fter 2015, Jeremy Corbyn, was more attached to the

The Liberal Democrats

The Liberal Democrats, as we have seen, could cla
in the strongest position on issues of constitutiona
They embraced the liberal approach to constitutionz
When Labour was in office, they were able to eval
Government’s reform proposals against the liberal
Given that the Government fell short of pursuing
liberal agenda, they were able to push for those meas
the Government had not embraced. Their stance
principled and consistent. |

However, they faced a major problem in 2010. Tk
invited to participate in negotiations leading to a ¢
The party was keen to be in government - the
Liberals had been part of a peacetime governmen
1922 - and would look irresponsible at a time of ec
crisis if they refused. They therefore engaged in disc
that necessarily entailed compromising on their inf
purity. The main goal of the party was a new electoral
based on proportional representation. The compromis
have seen, was a referendum on AV, which essentially
neither party: the Conservatives wanted no change,
disliked holding a referendum, and the Liberal Den
wanted more than AV. The referendum on AV was,
half-a-loaf from the Liberal Democrat perspecti
tially as a stepping stone to later, more radical chang
event, the No vote in the 2011 referendum killed offh
achieving electoral reform in the foreseeable future.
prize was seen as an elected House of Lords, but that
materialise, the Government abandoning its House 0!
Reform Bill rather than face protracted debate and sus
opposition from Conservative MPs.

The party thus found itself in government, but
for being part of the policy-making process was t0 a3
its highly principled position on constitutional cha
was not clear what the future route could be to recid

tapproach.

er level is specific to various measures of con-
al change. Some changes have been made to
stitution. Other changes are advocated, not least
not exclusively — by advocates of the liberal
h. Supporters of change want, among other things,
he introduction of a system of proportional repre-
n for parliamentary elections. Opponents, as they
ing the 2011 referendum, continue to advance the
the first-past-the-post method of election (see Box
Following the 2010 General Election, a Coalition

14.2

se for
fery vote would count, producing seats in proportion
 Votes.
ould get rid of the phenomenon of the ‘wasted vote’

ould be fairer to third parties, ensuring that they
PESeats in proportion to their percentage of the poll.
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Government was formed, the result of post-election bargain-
ing and a government for which no voter had an opportunity
to vote. Opponents of a new electoral system argue that this
is exceptional under the existing electoral system, but would
likely become the norm under a PR system of election. The
use of referendums, and the promise of their use on particular
issues, has spurred calls for their more regular use. Opponents
are wary of any further use. Some are opposed to referendums
on principle (see Box 14.3), others, especially following the
2016 referendum on EU membership, are wary of referen-
dums decided by simple majority vote. The role of the second
chamber also generates considerable debate. Should there
be a second chamber of Parliament? Most of those who are
engaged in constitutional debate support the case for a second
chamber but do not agree on the form it should take. Should
it be wholly or partly elected? Or should it be an appointed
House (see Norton 2017b and Chapter 18)? The reforms pur-
sued by successive governments since 1997 have not put an
end to debate about the future of the British constitution. If
anything, they have given it new impetus, leaving the issue of
the constitution very much on the political agenda.

The relationship between the debate about the constitu-
tion and about particular measures of constitutional reform
throws up a vital question. Should specific reforms derive
from a clear view of what the constitution, as a constitution,
should look like in five or ten years? Or should the shape of
the constitution be determined by specific changes made on
the basis of their individual merits? In practice, the approach
has been bottom-up, that is, the future shape of the British
Constitution being determined by disparate changes made
by different governments. It is not top-down, that is, deter-
mined on the basis of the type of constitution deemed most
appropriate to the UK, with reforms carried out to achieve
that end. Hence the divide between practice and the different
approaches to constitutional change.

Electoral reform
(proportional representation)

® On existing voting patterns, it would usually result in

no one party having an overall majority — thus encour-
aging a coalition and moderate policies.

® A coalition enjoying majority support is more likely to

ensure continuity of policy than changes in government
under the existing first-past-the-post system.
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® A coalition enjoying majority support enjoys a greater
popular legitimacy than a single-party government
elected by a minority of voters.

m Coalitions resulting from election by proportional rep-
resentation can prove stable and effective.

The case against

m Very few systems are exactly proportional. Little case
to change to a relatively more proportional system than
the existing system unless other advantages are clear.

m A system of proportional representation would give an
unfair advantage to small parties, which would be likely
to hold the balance of power.

m The government is most likely to be chosen as a result of
bargaining by parties after a general election, as happened
in 2010, and not as a deliberate choice of the electors.

m It would be difficult to ensure accountability to electors
in the event of a multi-party coalition being formed.

BOX 14.3

Referendums

The case for

m A referendum is an educational tool - it informs citi-
zens about the issue.

® Holding a referendum encourages people to be more
involved in political activity.

m A referendum helps to resolve major issues - it gives a
chance for the voters to decide.

® The final outcome of a referendum is more likely to
enjoy public support than if the decision is taken solely
by Parliament - it is difficult to challenge a decision if
all voters have a chance to take part.

= The use of referendums increases support for the politi-
cal system - voters know they are being consulted on
the big issues. Even if they don't take part, they know
they have an opportunity to do so.

The case against

® Referendums are blunt weapons that usually allow only
a simple answer to a very general question. They do not
permit explanations of why voters want something done
nor do they usually allow alternatives to be considered.

Coalitions cobbled together after an elec
which not one elector has definitively Vote
legitimacy of clear electoral approval,

ims are expensive to hold and are often
ways of not deciding issues. If government
Jike the result it may call another referendum
appened in both Denmark and Ireland over
on of European treaties) or the losing side, if
to hold another, may demand one, as with the
r the 2014 Scottish independence referendum
e supporters of the UK remaining in the EU

There is no link between electoral Systen
nomic performance.

Coalitions resulting from election under
proportional representation can lead to unc

a change of coalition partners. :
o the 2016 EU referendum.
Bargaining between parties can produce ins g

coalitions can also prove difficult for the g
get rid of. »

There is popular support for the consequen
existing electoral system — notably a single p;
returned to govern the country.

‘Proportional representation’ is a generic te
large number of electoral systems: there isnoa
on what precise system should replace the exis

ited Kingdom is distinctive for having an uncodi-
pstitution. The laws, rules and customs determining
{ is to be governed are not drawn up in a single
ent. This is a distinction it shares with only two
nations: Israel and New Zealand. Other states have
 up codified documents as a consequence of being
formed or having to start afresh, having broken
from a colonising power or having been defeated
itle. Britain has not suffered a distinctive constitu-
I break since the seventeenth century. An attempt
)pose a codified, or ‘written, constitution during the
not also have referendums on immigration and d of the Protectorate was abandoned with the resto-
punishment? With no obvious limit, there is the; i of the monarchy in 1660. When James II fled the
tial for ‘government by referendum’ | itry in 1688, he was deemed to have abdicated, and
e responsible for inviting his daughter and son-in-
Mary and William of Orange, to assume the throne

Referendums undermine the position of Parh
the deliberative body of the nation. ‘
J
There is no obvious limit on when referendums!
be held - if one is conceded on the issue of Europ

Referendums can be used as majoritarian weap

being used by the majority to restrict minorities.
e keen to stress continuity in the nation’s constitutional

angements. The nation’s constitutional foundations
S pre-date the creation, starting with the USA in the
hteenth century, of formal codified constitutions.
There are other distinctive features of the nation’s con-
futional arrangements. Many countries have entrenched
istitutions: that is, they are amendable only through
Jme extraordinary process, such as a two-thirds major-
Vin the legislature and/or approval by the people in a
ferendum. In the UK laws that change the nature of the
Onstitution — such as the Human Rights Act 1998 - go
frough the same process as those that determine that it is
offence to leave the scene of an accident.

There is the difficulty of ensuring a balanced det
one side may (indeed, is likely to) have more m
and resources.

There is the difficulty of formulating, and agreeil
clear and objective question.

Some referendums may generate high turnouts,
research shows that turnout tends to be lower thar
in elections for parliamentary and other public
tions. In the UK, for example, there have been turi
of less than 50 per cent in the referendums on ha
a London mayor (1998) and on the Alternative |
(2011).
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Referendums or referenda? There is also some dispute
as to whether the plural of referendum is referendums
or referenda. As a gerund, referendum has no plural in
Latin. It is therefore considered appropriate to use the term
referendums.

BRITAIN IN CONTEXT

A distinctive constitution

In terms of the basic structure of government, the UK
is also distinctive, but not unique, in having a particular
form of parliamentary government. Some systems are
presidential, where the head of government and the leg-
islature are elected separately and where neither depends
on the other for continuation in office. In a parliamen-
tary system the head of government and other ministers
derive their positions through election to the legisla-
ture — they are not elected separately — and they depend
for their continuation in office on the confidence of the
legislature. There are two basic types of parliamentary
government: the Westminster parliamentary system
and the continental. The Westminster model stresses
single-party government, elected normally through a
first-past-the-post electoral system, with two major parties
competing for the all-or-nothing spoils of electoral victory.
The continental parliamentary system places stress on con-
sensus politics, with Coalition Government derived from
elections under electoral systems of proportional repre-
sentation. The Westminster model has been exported to
many Commonwealth countries, though a number have
departed from it; New Zealand, for example, has adopted
a system of proportional representation. There are also
various hybrid presidential-parliamentary systems, where
the president is directly elected but a government, under
a Prime Minister, is formed through elections to the leg-
islature. France has a hybrid system; hybrid systems have
been adopted by a number of democracies in central and
eastern Europe.
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Chapter summary

The British constitution remains distinctive for not being codified in a single document. It is drawn from Severs
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ing constitutional arrangements have not proved adequate to meet the political and economic challenges face
Kingdom. They have pressed for reform, and various approaches to change have developed. Debate has POIaris
approaches: the liberal, favouring a new constitutional settlement for the United Kingdom, and the traditio,
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Discussion points
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