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Philip Norton

Anybody who has the I3
on his side has the judge
on his side. Whatever
defects there may be in
law, the citizen is assured
that it will be administer
freely and fairly, without
favour and without fear

. ritain does not have a system like the USA, where the Supreme Court
acts as ultimate interpreter of the constitution and pronounces upon
. the constitutionality of federal and state laws together with the actions of
public officials. Since 1688 British courts have been bound by the doctrine
rfliamentary sovereignty. They have been viewed as subordinate to the Queen-in-
ment and detached from the political process. However, the received wisdom has not
S matched the reality, and recent years have witnessed a growth in judicial activism.
h membership of the European Union added a significant juridical dimension to the
titution. That dimension has been enhanced by the incorporation of the European
ention on Human Rights (ECHR) into British law and legislation providing for devolution
Wers to elected bodies in different parts of the United Kingdom. The UK has also
lired a Supreme Court, which came into being in October 2009, replacing the appellate
ittee of the House of Lords as the highest domestic court of appeal. The United
dom now has a court that has a physical similarity to, though not the powers of, its
lamesake. The courts have become important political actors. Recent years have also
N criticism of the way the courts dispense justice. This chapter explores the nature of
British judicial system and growing concern about its powers and competence.

Sir lvor Jennings (1967:

Learning objectives

H To identify the relationship of the judicial system to other parts
political process.

W To describe the basic structure of that system, and how it has ¢
in recent years as a result of a greater willingness of judges to
take judicial review, and as a consequence of constitutional chal

®m To consider demands for change because of perceived weaknes:
the system.

CHAPTER 2

Introduction
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The judicial process

The literature on the judicial process in Britain is extensive.
Significantly, most of it is written by legal scholars: few works
on the courts or judges come from the pens of political scien-
tists. To those concerned with the study of British politics, and
in particular the process of policy making, the judicial pro-
cess has generally been deemed to be of peripheral interest.
That this perception should exist is not surprising. It
“derives from two features that are considered to be essential
characteristics of the judiciary in Britain. First, in the trinity
of the executive, legislature and judiciary, it is a subordinate
institution. Public policy is made and ratified elsewhere. The
courts exist to interpret (within defined limits) and apply that
policy once enacted by the legislature; they have no intrinsic
power to strike it down. Second, it is autonomous. The inde-
pendence of the judiciary is a much vaunted and essential
feature of the rule of law, described by the great nineteenth-
century constitutional lawyer A.V. Dicey as one of the twin
pillars of the British constitution. The other pillar - parlia-
mentary sovereignty — accounts for the first characteristic,
the subordination of the judiciary to Parliament. Allied with
autonomy has been the notion of political neutrality. Judges
seek to interpret the law according to judicial norms that
operate independently of partisan or personal preferences.
Given these characteristics — politically neutral courts
separate from, and subordinate to, the central agency of law
enactment — a clear demarcation has existed for some time,
the study of the policy-making process being the preserve of
political scientists, that of the judiciary the preserve of legal
scholars. Some scholars - such as the late J.A.G. Griffith,
Professor of Law at the University of London - have sought to
bridge the gap, but they have been notable for their rarity. Yet
in practice the judiciary in Britain has not been as subordi-
nate or as autonomous as the prevailing wisdom assumes. The
dividing line between politics and the law is blurred rather
than rigid, and it is becoming more blurred.

A subordinate branch?

Under the doctrine of parliamentary sovereignty, the judi-
ciary lacks the intrinsic power to strike down an Act of
Parliament as being contrary to the provisions of the con-
stitution or any other superior body of law. It was not always
thus. Prior to the Glorious Revolution of 1688 the suprem-
acy of statute law was not clearly established. In Dr Bonham’s
Case in 1610, Chief Justice Coke asserted that ‘when an Act
of Parliament is against common right and reason, or repug-
nant, or impossible to be performed, the common law will
control it, and adjudge such act to be void’ A few years later,
in Judge v Savadge (1625), Chief Justice Hobart declared that

an Act ‘made against natural equity, as to make
in his own case’ would be void. Statute lay had tg
only with principles of common law developed
but also with the prerogative power of the K;
variously upheld the power of the King to dispe
utes and to impose taxes without the consent of p
The Glorious Revolution put an end to thjg sta
Thereafter, the supremacy of statute law, under
of parliamentary sovereignty, was established.
lawyers allied themselves with Parliament i
control the prerogative powers of the King anq th
tive courts through which he sometimes exerciseq:
supremacy of Parliament was asserted by the Bjj|
of 1689. ‘For the common lawyers, there was a
and that was the abandonment of the claim that
sometimes advanced, that Parliament could not |
derogation of the principles of the common Ia ;
1987:81). Parliamentary sovereignty - a purely legal
asserting the supremacy of statute law - became th
tenet of the constitution (see Chapter 14). Howev
ordination of the common law to law passed by Pa
did not - and does not - entail the subordination o
ciary to the executive. Courts retain the power of intej
the precise meaning of the law once passed by Parliar
of reviewing the actions of ministers and other public
to determine whether those actions are ultra vires:
beyond the powers granted by statute. The courts cas
the actions of ministers that purport to be, but that
courts interpretation are not, sanctioned by such Act
If a government has a particular action struck d
ultra vires, it may seek parliamentary approval for al
gives statutory force to the action taken; in other
give legal force to that which the courts have declared:
ing - on the basis of existing statutes — no such for
seeking passage of such a bill is not only time-cons
it can also prove to be politically contentious and p
damaging. It conveys the impression that the govers
having lost a case, is trying to change the rules of the
Although it is a path that governments have variously
it is one they prefer to - and often do - avoid.
The power of judicial review thus provides the j
ary with a potentially significant role in the policy
is a potential that for much of the twentieth centuf]
not realised. However, recent decades have seen an up:
in judicial activism, judges being far more willing b

ontral role in the determination of public policy. That
/ ely to become more visible now that there exists a
I Supreme Court, housed in its own building in
ol

‘ nt Square.

autonomous branch?

liciary is deemed to be independent of the other two

os of government. Its independence is recognised

te. The principal protection of the judiciary against

fhment by the executive was traditionally deemed to

he form of the Lord Chancellor, who could intervene

inet if there were moves to threaten the independence

es. Although the holder was a senior lawyer, and held

ority of an ancient office, much depended on the

jual authority and willingness to act by the holder of
-ce. When the office of Lord Chancellor was reformed

the terms of the Constitutional Reform Act 2005, pro-

were inserted in the Act to impose on ministers a duty
old the continued independence of the judiciary, with

icular obligation being placed on the Lord Chancellor

nd that independence.

cognition of the need to protect the independence of
diciary is longstanding. Since the Act of Settlement,

rjudges hold office ‘during good behaviour’ and can be
ved by the Queen following an address by both Houses
tliament (see Jackson and Leopold 2001: 433-4). (Only
udge has ever been removed by such a process. Jonah
ngton, an Irish judge, was removed in 1830 after it was
that he had misappropriated litigants’ money and had
to perform his judicial duties.) Judges of inferior courts
a lesser degree of statutory protection. Judges’ salaries
charge upon the consolidated fund: this means that they
ot have to be voted upon each year by Parliament. By its
esolution, the House of Commons generally bars any
ence by MPs to matters awaiting or under adjudication
iminal and most civil cases. By convention, a similar pro-
ion is observed by ministers and civil servants.

or their part, judges by convention refrain from politically
activity. Indeed, they have generally refrained from
menting on matters of public policy, doing so not only of
Fown volition but also for many years by the direction of
Lord Chancellor. The Kilmuir guidelines issued in 1955
dined judges to silence, since ‘every utterance which he
review and to quash ministerial actions. The scope f0 i ldge] makes in public, except in the course of the actual
cial activism has also been enlarged over time by three : ormance of his judicial duties, must necessarily bring him
developments: British membership of the European U B focus of criticism’ These guidelines were relaxed

the incorporation of the European Convention on Ht he late 19705 but then effectively reimposed by the Lord
Rights (ECHR) into British law and the devolution of po ancellor, Lord Hailsham, in 1980. For judges to inter-

to elected assemblies in different parts of the UK. Wi in a contentious issue of public policy; one that is not
they wanted to or not, the courts now find themselves p& % adjudication, would - it was felt - undermine public
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confidence in the impartiality of the judiciary. Similarly, for
politicians to interfere in a matter before the courts would
be seen as a challenge to the rule of law. Hence the perceived
self-interests of both in confining themselves to their own
spheres of activity.

However, historically the dividing line between judges and
politicians — and, to a lesser extent, between judicial and polit-
ical decision making - is not quite as sharp as these various
features would suggest. In terms of personnel, memberships
of the executive, legislature and judiciary are not mutually
exclusive. Particularly in the higher reaches, there has been
some overlap, though the degree of overlap has declined con-
siderably in the twenty-first century. The most obvious and
outstanding historical example of overlap is to be found in
the figure of the Lord Chancellor. Prior to the passage of the
Constitutional Reform Act 2005, he was head of the judiciary,
the presiding officer of the House of Lords and a member of
the Cabinet. The 2005 Act changed this situation, providing
for the transfer of his judicial role to the Lord Chief Justice
- the transfer took place in 2006 - and enabling someone
other than a peer and senior lawyer to hold the post. The post
of Lord Chancellor remains, as a conjoined role with that of
Secretary of State for Justice, and has responsibility for the
management of the courts system.

Other executive office holders with judicial appointments
are the Law Officers: the Attorney General and the Solicitor
General. They serve as legal advisers to the government and
lead for the Crown in major prosecutions, especially where
state security is concerned. The consent of the Attorney
General is required for certain prosecutions to be launched.
Within government the legal opinion of the Law Officers car-
ries great weight and, by convention, is treated in confidence.

The highest court of appeal in the United Kingdom was,
until 2009, the House of Lords (see Blom-Cooper, Dickson
and Drewry 2009). For judicial purposes, this constituted an
appellate committee of the House, comprising the law lords —
appointed to the House for the purpose of fulfilling its judicial
functions — and peers who had held high judicial office. Some
Members of Parliament serve or have served as recorders

(part-time but salaried judges in the Crown Court) and sev-
eral sit as local magistrates. Judges in the High Court, Court
of Appeal and Court of Session are barred by statute from
membership of the Commons, and any MP appointed to a
judgeship becomes ineligible to remain in the House. In 2009
the prohibition was extended to the House of Lords, so that
some peers who were senior judges, such as the Lord Chief
Justice, were excluded from membership for the period that
they held judicial office (Gee, Hazell, Malleson and O’Brien
2015: 97).

Although those holding political office seek as far as
possible to draw a clear dividing line between political and
judicial activity, it is a line that cannot always be maintained.
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At times, they have to take judicial or quasi-judicial decisions.
However, they remain members of an executive accountable,
unlike judges, to Parliament. This remains the case with the
Law Officers. (There are separate law officers for Scotland.)
It used to be the case also with the Lord Chancellor and, to
some extent, the Home Secretary, who exercised quasi-judi-
cial functions, but the functions involved in both cases have
now been transferred to the courts. The Attorney General
may intervene to prevent prosecutions being proceeded with
if he considers such action to be in the public interest. Under
powers introduced in 1989 he may refer to the Appeal Court
sentences that appear to the prosecuting authorities to be
unduly lenient. He also has responsibility in certain cases for
initiating proceedings, for example under the Official Secrets
Act, and although he takes decisions in such matters inde-
pendently of government colleagues, he remains answerable
to Parliament for his decisions. These powers, along with the
Attorney General’s role as legal adviser to the government,
can bring the Law Officers into the realms of political con-
troversy. This was the case most notably with the Attorney
General’s advice to the Government in 2003 that it was lawful
for it to commit troops to the invasion of Iraq. Some law-
yers questioned the legality of the war, and rumours that the
Attorney’s advice as to its legality had been modified gener-
ated demands that it be published - the advice is normally
confidential — and led eventually to it being put in the public
domain.

Judges themselves do not completely stand apart from
public controversy. Because they are detached from politi-
cal life and can consider issues impartially, they are variously
invited to chair public inquiries into the causes of particu-
lar disasters or scandals and to make recommendations on
future action. This practice has been employed for many
years. Examples of inquiries headed by judges or retired
judges have included the inquiries into the collapse of the
BCCI bank (Sir Thomas Bingham, 1991), into standards in
public life (Lord Nolan, 1995), into the sale of arms-making
equipment to Iraq (Sir Richard Scott, 1996), into the police
handling of the murder of black teenager Stephen Lawrence
(Sir William Macpherson of Cluny, 1999), into the death of
Dr David Kelly (Lord Hutton, 2003-4), into the shootings
during ‘Bloody Sunday’ in Northern Ireland (Lord Saville of
Newdigate, 2000-10) and into the ethics of the press (Lord
Justice Leveson 2011-2). In 2017, following a major fire in a
tower block in London, with extensive loss of life, an inquiry
led by former Court of Appeal judge, Sir Martin Moore-Bick,
was immediately announced.

The inquiries or the reports that they issue are often
known by the name of the judge who led the inquiry (the
Nolan Committee, the Scott Report, the Hutton Report, the
Leveson Report). The reports are sometimes highly contro-
versial and may lead to criticism of the judge involved (see

McEldowney 1996: 138). One irate Conseryag;
Lord Nolan outside the Palace of Westmms
his report was the subject of heated debate i
Commons. Sir Richard Scott was heavlly Criti
Conservative MPs and by a former Forelgn
Howe of Aberavon, for the way he conducteq his: :
Hutton's report, which led to the resignation of of
general of the BBC (Greg Dyke), was largely discr c
a subsequent report (the Butler Report) found th h
been significant changes to the governmengs g 08
the case for war with Iraq.

Judges themselves have also been more wi in
years to enter public debate of their own volition, T
decades have seen a tendency on the part of seyer.
justify their actions publicly. In 1988 Lord Chancell,
allowed some relaxation of the Kilmuir rules in
judges may give interviews. One judge in particul
Pickles — made use of the opportunity to appear f
on television. A greater willingness to comment oy
public policy has also been apparent on the part of
senior judges. The appointment of Lord Justice B;
Master of the Rolls and Lord Justice Taylor as L
Justice in 1992 heralded a new era of openness. Bof
willing to express views on public policy, both ad
the incorporation of the European Convention on
Rights into British law. Taylor not only gave press in
but also used the floor of the House of Lords to criti
ernment policy. Their successors have maintained
degree of openness and this to some degree has beco
tutionalised: the Lord Chief Justice now publishes ar
report and usually appears annually before the Con
Committee of the House of Lords to discuss any i
concern. The committee ‘has evolved into an indisp
venue for institutional dialogue with the judiciary’ (s
Hazell, Malleson and O’Brien 2015: 113). In 2017, th
Chief Justice, Lord Thomas of Cwmgiedd, used his a
ance to criticise the Lord Chancellor, Liz Truss, for fai
defend judges from press attack following the judgm
the Miller case (see below). The judges have also appoi
spokesperson who can respond to public concerns or:
criticism and explain the role of judges in the judicial p

Thus, although the two generalisations that the jud
constitutes a subordinate and autonomous branch ol
ernment - subordinate to the outputs of Parliame
of Parliament) but autonomous in deciding cases - I
broadly correct, both are in need of some qualification
courts are neither as powerless nor as totally indepe!
as the assertion would imply. For the student of poli m,
judiciary is therefore an appropriate subject for study. W
then, is the structure of the judicial system in Britain?
are the people who occupy it? To what extent has the judi
become more active in recent years in reviewing the act
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COURT OF APPEAL
Criminal Civil
Division Division

A

The Crown Court

ﬂ\

Magistrates’ courts

'

THE HIGH COURT

Queen’s Chancery Family
Bench Division Division
1 i

____________________________

County courts

Appeals possible to higher courts as shown by arrows, usually through the
immediate superior court or, in certain cases (indicated by broken lines},

through another route

le courts

from a number of specialised courts and tribunals, the
nisational division of courts is that between criminal
ind civil law. The basic structure of the court system in
and and Wales is shown in Figure 22.1 (Scotland and
thern Ireland have different systems.) Minor criminal
Sare tried in the magistrates’ courts, minor civil cases in
ity courts. Figure 22.1 also shows the higher courts that
erious cases and the routes through which appeals may
feard. The higher courts — the Crown Court, the High
and the Court of Appeal - are known collectively, as
Senior Courts of England and Wales. At the head of the
stands the Supreme Court.

1 The court system in England and Wales

ernment? What has been the effect of membership of
C/EU, the incorporation of the ECHR into British law,
‘devolution? And what pressure is there for change?

PROFILE

Lord Neuberger of
Abbotsbury (1948-)

President of the Supreme Court
(2012-7), the son of a professor
of chemical pathology, David
Neuberger studied chemistry
at Oxford and worked for three years at the bankers
N.M. Rothschild & Sons before being called to the
Bar in 1974. He became a QC in 1987 and served as
a Recorder from 1990 to 1996. He was a High Court
Judge (Chancery Division) from 1996 to 2004. He was
made a Lord Justice of Appeal in 2004 and became a
Law Lord in 2007, making him the youngest member
of the highest court. When the Supreme Court was cre-
ated in 2009 - a move that he criticised (describing it
‘as a result of what appears to have been a last-minute
decision over a glass of whisky’) — he moved from being
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140 district judges and 170 deputy district ; jude of Appeal- Only a minority of those convicted ! ;:{ ;;}

a Law Lord to serving as Master of the Rolls, the second mer are full-time whereas the latter are fee. -pa id Crown Courts appeal and the number of appeals
highest judge in the country. Some of his comments a minimum of 15 days a year. These PrOfessmnal —eased in recent years. In 2011-2 the Appeal Court
attracted attention, including when he said in 2011 that sit alone when hearing cases. Lay magistrates, of‘ | Division received 7,442 applications and in 2015-6
social media sites (such as Twitter) were ‘totally out were 17,552 on 1 April 2016, are part-time and, \ 489. The court may quash a conviction, uphold it or
of control’ and society should consider ways to bring implies, are not legally qualified, although the ,;,sentence imposed by the lower courts. Appeals against
such websites under control. In 2012 he succeeded some training. Their number has declined sjq " _as opposed to the conviction itself — are also pos-
Lord Phillips of Worth Matravers as President of the recent years as a result of court closures, benc .1 the leave of the Appeal Court and, as we have already
Supreme Court. He was knighted in 1996 and joined a reduction in workload. Lay magistrates are dray e Attorney General now has the power to refer to the
the Privy Council in 2004: he became Lord Neuberger ranks of the public, typically those with the time tg 2 tences that appear to be unduly lenient. The number
of Abbotsbury upon his appointment as a law lord. such public duty (for example, housewives, local ; referréd in recent years has shown an increase. In cases

Married - his wife is a TV producer and writer — and retired people), and they sit as a bench of o 7 by the Attorney General, the court has the power to
with two sons and a daughter, he has been chair of the and seven in order to hear cases, advised by a legall o the length of the sentence imposed by the lower court.
Schizophrenia Trust since 2003. His three brothers are clerk. Cities and larger towns tend to have district o Court of Appeal is divided into two divisions, the crim-
all professors, and he is the brother-in-law of the rabbi rest of England and Wales relies on lay magistrates, d the civil. The court comprises the Lord Chief Justice,
and broadcaster Baroness Neuberger. Until 1986 the decision whether to prosecute ter of the Rolls, the three heads of each division of the

Court and 38 Lord Justices of Appeal. Appeals in crimi-
ses are usually heard by three judges, presided over by
rd Chief Justice or a Lord Justice. Judges of the Queen’s
may also sit on the court. Most appeals are against the
nce rather than against conviction.

m the Court of Appeal a further appeal is possible to
preme Court if the court certifies that a point of law of

prosecution itself - was undertaken by the polig
1986 the Crown Prosecution Service (CPS), head
Director of Public Prosecutions, has been responsib
Criminal cases independent review and prosecution of all crimir
instituted by police forces in England and Wales, wit
More than 90 per cent of criminal cases in England and Wales  specified exceptions. In Scotland, responsibility f
are tried in one of approximately 330 magistrates’ courts. ecution rests with the Crown Office and Procurat
Each year, about 1.5 million cases are heard. The figure used ~ Service. Members of this service - like the CPS i m
to be higher, but fell as a result of the use of out-of-court reso-  and Wales - are lawyers.
lutions, such as the use of cautions and fixed-penalty fines for Appeals from decisions of magistrates’ courts
summary motoring offences. Summary proceedings, which  taken to the Crown Court or, in matrimonial case:
cover relatively minor offences and are dealt with entirely =~ Family Division of the High Court, or - on points of!
within the magistrates’ courts, make up more than two-thirds ~ the Queen’s Bench Division of the High Court. In p
of cases. (Others include ‘either way’ offences, which can be  appeals are rare: just over 10,000 cases a year. The peals were heard. The Supreme Court is presided over by
ident and 11 Justices of the Supreme Court.
e other judicial body should also be mentioned. It does
gure in the normal court structure. That is the Judicial Civil cases
mittee of the Privy Council, essentially a product of the |
s colonial history. This committee was set up in 1833  In civil proceedings some minor cases (for example, involving w
ise the power of the Privy Council in deciding appeals  the summary recovery of some debts) are dealt with in mag- 1 |
colonial, ecclesiastical and admiralty courts. It com-  istrates’ courts. However, most cases involving small sums of ‘ 1 1‘
| | i
\
|
[

al public importance is involved and it appears to the
or to the Supreme Court, that the point ought to be
dered by the highest domestic court of appeal. Given
mited scope, the number of cases heard by the court is
| Between 1 April 2015 and 31 March 2016, 230 applica-
toappeal were received and 84 granted. During the year,

Figure 22.2 The Middlesex Guildhall, Supreme Court entrance

: . . . . 3 Source: David Levenson/Alamy Stock Photo
dealt with either by magistrates or the Crown Court.) The pursuing an appeal would, in the overwhelming

courts have power to levy fines, the amount depending on  of cases, far exceed the fine imposed. The time of the
the offence, and to impose prison sentences not exceeding  Court is taken up instead with hearing ‘either way’
six months for a single offence (or twelve months in total). and the serious cases — known as indictable offences
The largest single number of cases tried by magistrates’ courts  are subject to a jury trial and to penalties beyond
constitute motoring offences. They comprise about 500,000  a magistrates’ court can impose. In 2015, there were
cases a year. Other offences tried by the courts range from 57,000 ‘either way’ cases and just over 30,000 indictabl
allowing animals to stray onto a highway and tattooing a  Most, though, do not result in a trial, most defendan
minor to burglary, assault, causing cruelty to children and  enter a plea pleading guilty.
wounding. On average it takes over 150 days from commis- The Crown Court is divided into 92 courts. The mo
sion of an offence to completion of a case. (In the second  ous cases will be presided over by a High Court jud
quarter of 2015, it was 155 days; in the second quarter of 2016,  most senior position within the court; a circuit juds
it was 164 days.) Once before a court, a majority of minor  recorder will hear other cases. High Court and circuit]
offences are each disposed of in a matter of minutes; in some  are full-time, salaried judges; recorders are legally qué
cases, in which the defendant has pleaded guilty, in a matter  but part-time, pursuing their normal legal practice wh

§ usually three Justices of the Supreme Court and some  money are heard by county courts; more important cases are

‘senior judges. Most of its functions have disappeared  heard in the High Court.

time, though it has retained a limited role in considering County courts are presided over by circuit judges. The \
icular appeals in certain cases from 29 overseas jurisdic-  High Court is divided into three divisions, dealing with com- I
, such as Gibraltar, Jamaica and the Falklands Islands, mon law (the Queen’s Bench Division), equity (Chancery
from certain ancient and ecclesiastical courts, includ- Division) and domestic cases (Family Division). The Court
the Church Commissioners. It assumed a new — though,  comprises the three judges who head each division and judges
€ event, short-lived - significance as a consequence of ~known as ‘puisne’ (pronounced ‘puny’) judges. As of April
Olution. Until 2009 legal challenges to the powers exer- 2017 there were 97 puisne judges. In most cases judges sit
d by the devolved bodies were heard by the Judicial alone, although a Divisional Court of two or three may be ‘
Mmittee, It lost these powers to the new Supreme Court. formed, especially in the Queen’s Bench Division, to hear 1]

of seconds. engaged in court duties.

Magistrates themselves are of two types: professional and Appeals from conviction in a Crown Court may b€
lay. Professional magistrates are legally qualified (usually ~on a point of law to the Queen’s Bench Division of the
barristers or solicitors prior to appointment) and are now  Court but usually are taken to the Criminal Division
known, under the provisions of the 1999 Access to Justice Act, ~ Court of Appeal. Appeals against conviction are posst
as district judges (magistrates’ courts); they were previously —a point of law and on a point of fact, the former as
known as stipendiary magistrates. There are approximately ter of right and the latter with the leave of the trial jud

j“dges normally preside in cases involving appeals from  applications for writs requiring a public body to fulfil a par-
‘Monwealth courts and three in other cases. The court ticular duty (mandamus), to desist from carrying out an
7’ {0 meet in Downing Street but now sits in the Supreme ~ action for which it has no legal authority (prohibition) or
1] building in Parliament Square. to quash a decision already taken (certiorari). Jury trials are
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possible in certain cases tried in the Queen’s Bench Division
(for example, involving malicious prosecution or defamation
of character) but are now rare.

Appeals from magistrates’ courts and from county courts
are heard by Divisional Courts of the High Court: appeals
from magistrates’ courts on points of law, for example, go to
a Divisional Court of the Queen’s Bench Division. From the
High Court - and certain cases in county courts - appeals
are taken to the Civil Division of the Court of Appeal. In the
Appeal Court, cases are normally heard by the Master of
the Rolls sitting with two Lords Justices of Appeal.

From the Court of Appeal an appeal may be taken — with
the leave of the Court or the Supreme Court - to the Supreme
Court. In rare cases, on a point of law of exceptional difficulty
calling for a reconsideration of a binding precedent, an appeal
may go directly, with the leave of the Supreme Court, from
the High Court to the Supreme Court.

Cases brought against ministers or other public bodies for
taking actions that are beyond their powers (ultra vires) will
normally be heard in the Queen’s Bench Division of the High
Court before being taken - in the event of an appeal - to the
Court of Appeal and the Supreme Court. The government has
suffered a number of reverses in the High Court as a result of
ministerial decisions being judicially reviewed.

Tribunals

Many if not most citizens are probably affected by decisions
taken by public bodies - for example, those determining eligi-
bility for particular benefits or compensation for compulsory
purchase. The postwar years have seen the growth of adminis-
trative law, providing the legal framework within which such
decisions are taken and the procedure by which disputes may
be resolved.

To avoid disputes over particular administrative decisions
being taken to the existing, highly formalised civil courts — over-
burdening the courts and creating significant financial burdens
for those involved - the law provides for a large number of
tribunals to resolve such disputes. There are now tribunals cov-
ering a wide range of issues, including unfair dismissal, rents,
social security benefits, immigration, mental health and com-
pensation for compulsory purchase. Those appearing before
tribunals will often have the opportunity to present their own
case and to call witnesses and cross-examine the other side. The
tribunal itself will normally - although not always — comprise
three members, although the composition varies from tribunal
to tribunal: some have lay members, others have legally (or oth-
erwise professionally) qualified members; some have part-time
members; others have full-time members. Employment tribu-
nals, for example, each comprise an independent chairman and
two members drawn from either side of industry.

The activities of tribunals are normally 4
noticed. On rare occasions, though, decigjy;
political significance. In January 1996 an emplo
nal in Leeds held that the policy of the Laboyr p
women-only shortlists for some parliamentary ,
sex discrimination legislation. Rather than pur.
which could take up to 20 months to be hegy
decided not to proceed with such shortlists,

| Judicial sala

jstices O i
mily Division
rd Justices of Appeal

' ,x Court jUdges
The judges

The most senior judges are the 12 members of
Court. They are eminent lawyers, normally dray,
ranks of the Court of Appeal. The other most senj
appointments — the Lord Chief Justice (head of th,
and of the Appeal Court in criminal cases), Master g
(head of the Appeal Court in civil cases), Preside

Family Division and the Lord Justices of Appeal - 2016

from High Court judges or from barristers of at Jeas '~ Year
standing, although solicitors are now also eligible . 1995
sideration. Other judges — High Court judges, ci ! 2007
and recorders - are drawn principally from barris
least 10 years’ standing, although solicitors and cirg 016
judges may be appointed to the High Court. Nomina 1995
judicial appointments are made by an independent 2007
Appointments Commission. ‘ 2016
The attraction in becoming a judge lies only partia 1995
salary (see Table 22.1) — the top earners among barris
achieve annual incomes of several hundred thousand g
Rather, the attraction lies in the status that attaches to 2016
a position at the top of one’s profession. For many ba 1997
the ultimate goal is to become Lord Chief Justice, M: 2007
the Rolls or a Justice of the Supreme Court. 2016

Judges, by the nature of their calling, are expecte
somewhat detached from the rest of society. Howevel
critics have argued that this professional distance i
erbated by social exclusivity, judges being predomi
elderly upper-class males (see Griffiths 1997).

The UK does not have a career judiciary - that is,
ning a career as a judge following graduation - but in
as we have seen, judges are drawn from lawyers of
years’ standing. They will typically be appointed to thel
when they are middle aged. Senior judges retire at tb
of 70 (though there are exceptional circumstances in ¥
some may be allowed to sit beyond that age, up to age
the time they reach the Supreme Court, typically in thel
judges may only have a few years of service remaining:

Concerns about the limited gender and racial backg!
of judges have been expressed not only by academics
also by government and by parliamentary committeé
2011 the Ministry of Justice launched a consultatio®

ce: JUSTICE (2017: 15).

ries, as at 1 April 2016

d ciefJustice of England and Wales

Women (%)

0.0%
8.3%
8.3%
3.1%
8.1%
20.5%
7.3%
9.3%
20.8%
5.6%
11.4%
25.6%

d Chief Justice of Northern Ireland, Master of the Rolls, President of the Supreme Court

f the Supreme Court, President of the Queen’s Bench Division, President of the

nior Circuit Court judges, certain Tribunal Presidents, certain senior Recorders
uit judges, certain Tribunal Presidents
sputy Senior District Judge (Magistrates’ Court)

vistrict Judges (Magistrates’ Courts), Immigration Judges

Women and ethnic minority judges in the UK,

BAME (%)
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.9%
1.9%
1.0%
1.4%
3.7%

cial diversity, and in its 2012 report on the subject, the
titution Committee of the House of Lords observed:

espite concerns raised over the last few decades,
€ proportion of women judges, black, Asian and
inority ethnic (BAME) judges and others from
inder-represented groups has increased too slowly.
Many of the causes for this appear to stem from

he structures of the legal professions (barristers
and solicitors) and the pool of available mid-career
1®gal professionals eligible and interested in putting
Nemselves forward for selection. However, other
Darriers arise as a result of the appointments
Process itself or of the structures of the courts and

bunals in which judges work.
(Constitution Committee 2012: 25)
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Annual salary (£) from
249,583
222,862
215,256

204,695
179,768
144,172
133,506
125,689
107,100

inistry of Justice, Judicial Salaries from 1 April 2016 (London: Ministry of Justice, 2016), www.gov.uk/government/uploads/
pk,ads/at‘tachment_data/fiIe/518055/ moj{judicial-salaries-1-april-2016.pdf

A 2017 report by JUSTICE acknowledged that important
steps had been taken to improve diversity in the judiciary
but recorded that, while there had been some improvements
in the previous decade in the overall proportion of women
in judicial posts, ‘progress is slow and the absolute numbers
remain low’ (JUSTICE 2017: 6).

Only a minority of judges are women and the percent-
age decreases the higher the court (Table 22.2). In 2017 there
was only one female Justice of the Supreme Court — Baroness
Hale of Richmond, the first ever female to be appointed to
the highest court of appeal (initially the House of Lords) -
and 9 women among 38 Lord Justices of Appeal. Those from
Black, Asian and minority ethnic (BAME) backgrounds are
even scarcer (Table 22.2). There are no BAME judges in the
Supreme Court or Court of Appeal and they comprise fewer
than 2 per cent of High Court judges.

In their educational backgrounds, judges are also remark-
ably similar. More than three-quarters of judges in the High
Court and Court of Appeal were privately educated ‘and
this has remained constant since the 1980s’ (JUSTICE 2017:
7). The majority of judges are also graduates of Oxford or
Cambridge Universities.

Senior judgeships are the almost exclusive preserve of bar-
risters. It is possible for solicitors to become judges, though
few have taken this route.

Judges thus form a socially and professionally exclusive
or near-exclusive body. This exclusivity has been attacked for
having unfortunate consequences. One is that judges are out
of touch with society itself, not being able to understand the
habits and terminology of everyday life, reflecting instead
the social mores of 30 or 40 years ago. Courts that do not

reflect society may undermine trust in the judicial process. As
the Constitution Committee of the House of Lords recorded in
its report on judicial diversity in 2012: ‘we received evidence,
with which we concur, arguing that diverse courts are better
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equipped to carry out the role of adjudicating than courts  courts found against Labour ministers (Nortop 19
that are not diverse and that the public will have greater trust ~ and then several in the 1980s and the 19905, when
and confidence in a more diverse judiciary’ (Constitution —against Conservative ministers. '
Committee 2012: 11). The background of the judges has also Perceptions of greater judicial activism depy
led to allegations of inbuilt bias — towards the government of ~ from the cases that have attracted significant o
the day and towards the Conservative Party. Senior judges tion. They also derive from the sheer number of 8
have been accused of construing the public interest as favour-  for judicial review made to the courts (Stevens 2L
ing law and order and upholding the interests of the state  the beginning of the 1980s there were about 500 5
(Griffith 1997). The claim of deference to the executive is ~ a year for leave to apply for judicial review. In g
also one that has been pursued by Keith Ewing (Ewing 2004; ~ generally exceeded 3,000 and by the start of the ,:' him after he sought to return three asylum seekers to
Ewing and Tham 2008). Though accepting courts may be an  regularly exceeded 4,000. There was a sharp incg or Germany. In 2001 an order made by Mr Straw, and
irritant to the executive, he has argued that they are not an 2010 onwards, and in 2013, there were 15,594 a ed by Pparliament, designating Pakis.tan as a country
obstacle (Ewing and Tham 2008: 691). Most of the increase, though, was accounted for by esented no serious TiSkdOf persectgllon V(‘;asfg‘(l;;hj:

Such concerns exist at a time when the judiciary has tion and asylum cases. In 2013 responsibility for Court of Appeal. In a judgment at the end 0 ’ . s 3
become more active (Norton 2015: 55-63). There has beena  cases was tr};nsferred to the Upper "Il)“ribunaltf}(’)ror ' imarsh case, the law lords held that powers in Part 4 of ]ud1c1al. a'ctwlsm s Fhfls o estabhshed'. - C(()iurts h::z
greater willingness on the part of judges to review the actions ~ and Asylum Chamber (UTIAC). As a result, the i Terrorism, Crime and Security Act 2001 were di‘s- b.een w1.lhng to scrutinise goverriment actlo.ns, alm otrrl1 e0S <5
of ministers (Stevens 2003: 358-9). The UK’s membership of ~ applications for judicial review, other than those. ionate and discriminatory because they applied on.y  sion strike them dow.n, A Yemuence o.f
the European Union also generated a new role for the courts. ~ UTIAC, fell back to fewer than 5,000 a year. 4on nationals. The Coalition Government returned in  Some commentators in the 1990s saw it as a conseq

and demands from members of the pub-  powers granted by statute and are not contrary to natural jus-
tion

b um sentence to be served by two  tice. They are facilitated in this task by the rise in the number

reasing the minim R '
. d murdered the two-year-old Jamie Bulger. of applications made for judicial review and by their power

furn of the Labour Government in 1997, succes- of statutory interpretation. As Drewry (1986: 30) has note o
l:35ecretaries fell foul of the courts. In July 1999,
:", Jack Straw’s attempts to retain his power .to b.an
ots who were investigating miscarriages of justice
jewing prisoners were declared unlawful by the
~fLords. The same month, the Court of Appeal found

“ho ha

Although judges must strictly apply Acts of
Parliament, the latter are not always models of
clarity and consistency. . . . This leaves the judges
with considerable scope for the exercise of their
creative skills in interpreting what an Act really
means. Some judges, of which Lord Denning was a
particularly notable example, have been active and
ingenious in inserting their own policy judgements
into the loopholes left in legislation.

: . . e — : : i ing in government for more than a

The incorporation of the ECHR into British law and the cre- The importance of judicial review, however, has o fell foul of judicial decisions in some cases involving the Conservative Pﬁrt}l bet g .gt R i e
. : ! , has . . . ) ‘oot rts maintai

ation of devolved assemblies have also raised the courts in  been in the number of applications made, but in s iduals suspected of being engaged in terrorist activity. decade. Howev;:')r,t eéoul‘t' Conservative) petemkinents
. . g . . . 1 1 > 1 lon, 0 ’

Britain to a new level of political activity - and visibility. where the application has been granted and attracte were also other clashes with the courts. In June 2012 subsequent (Labour, Coa &

h Court judge held the Home Secretary, Theresa May, much to the displeasure of some mil.liéters ami1 re}fultingtin
tempt of court for failing to abide by an undertak- ~ some high-profile clashes be'Fween ministers o t e court ;

! release a foreign criminal. She thus became only the However, the extent and impact of such activism ozlh e
- d Home Secretary, after Kenneth Baker, to be heldin part of judges should not be exaggerated. "Ih'ere are tree
empt of court. (As the foreign national was then released, ~ important caveats thét have to be entered. FII‘SI, stzlitu ory
enalty was imposed.) In July 2012 Mrs May had to take ~ interpretation allows ]u('iges som.e b1’1t not compdeteh eelway.
rgency action when the Supreme Court declared unlaw-  They follow well—e.stabhshc.ed .gu'ldehn'es. Second, t i ;rfge
b ent changes to the UK Border Agency’s points-based  increase in applicatlon? for ].udlc'lal review was 3ccour1 e lof
em of skilled migration, visitor’s visas and family migra- largely by asylum and immigration cases. Third, most app

rules because they had not been directly approved by  cations made for judicial review fail. .
Even so, activism on the part of the courts constitutes a

problem for government. Although government may win
most of the cases brought against it, it is the cases that it loses

attention. In 1993 Lord Rees-Mogg challenged the p

the government to ratify the Maastricht Treaty which!
Ju diCi al activism the European Communities into the European Unig

and transferred various policy competences to the ]
The common law power available to judges to strike down  case was rejected by a Divisional Court of the Queen's
executive actions as being beyond powers granted — ultra  Division. The same month - July 1993 - saw the Hi
vires — or as contrary to natural law was not much in evidence ~ Lords find a former Home Secretary, acting in his
in the decades prior to the 1960s. Courts were generally defer-  ministerial capacity, in contempt of court for failing
ential in their stance towards government. This was to change ~ ply with a court order in an asylum case. The ruling
in the period from the mid-1960s onwards. Although the that ministers could not rely on the doctrine of
judiciary changed hardly at all in terms of the background of ~ immunity to ignore the orders of a court. The Times re]
judges — they were usually the same elderly, white, Oxbridge- (28 July 1993): L
educated males as before — there was a significant change in
attitudes. Apparently worried by the perceived encroachment
of government on individual liberties, they proved increas-
ingly willing to use their powers of judicial review.

In four cases in the 1960s the courts adopted an activist line
in reviewing the exercise of powers by administrative bodies
and, in two instances, of ministers. In Conway v Rimmer in
1968, the House of Lords ruled against a claim of the Home
Secretary that the production of certain documents would be
contrary to the public interest; previously, such a claim would
have been treated as definitive. Another case in the same year  Ironically, the case was largely overshadowed by attel
involved the House of Lords considering why, and not just ~ given to the unsuccessful case pursued by Lord Rees-M
how, a ministerial decision was made. It was a demonstra- Kenneth Baker’s successor as Home Secretary, Mi€
tion, noted Lord Scarman (1974: 49), that judges were ‘ready ~Howard, also variously ran foul of the courts, the Ap)
to take an activist line. Court holding that he had acted beyond his powers. I

This activist line has been maintained and, indeed, become ~ tension between government and the courts incré
more prominent. Successive governments have found min-  notably in 1995 and 1996 as several cases went against
isterial actions overturned by the courts. There were four ~Home Secretary (Woodhouse 1996). In July 1996 the €0
celebrated cases in the second half of the 1970s in which the ~ found that he had acted unlawfully in taking into acco

liament.
However, the most high-profile case of recent years
urred in 2016 when the Conservative Government sought .
ise prerogative powers, rather than legislation, to trigger that attract the headlines.
fification of the UK’s intention to withdraw from mem-
i i i d in the
ship of the European Union. This was challenge .
igh Court which, in the Miller case, ruled that it was not EnforClng EU law

fiicient to rely on the prerogative. The judgment was upheld . . ‘
January 2017 by the Supreme Court. Reflecting the consti- The United Kingdom signed the treaty of accession to the

lional importance of the case, the Government’s team was ~ European Community in 197'2. The European C-o.mmum;t::
d by the Attorney General and the case was heard by all ~ Act passed the sam.e year provided the legal plr)0v151fcirﬁs r]i:eC .
istices of the Supreme Court. As a result of the judgment, sary for membership. The UK became a n?e.m er of the N

he Government introduced and achieved passage of the 1 January 1973. The European Cor.nm'ufntles'Act, a.s we a}\ie
European Union (Notification of Withdrawal) Act. The case  seen in Chapter 14, created a new juridical dimension to the

as high ious, the judges being attacked, sometimes British constitution. -
B et by some med : The 1972 Act gave legal force not only to existing EC

law but also to future law. Regulations promulgated by the
Commission and the Council of Ministers had direct effect
within the United Kingdom. Parliament could be engaged
by giving approval to measures to implement direcFives,. but
there was no scope to reject the purpose of the directives.

Five law lords declared yesterday that ministers
cannot put themselves above the law as they foul
the former home secretary Kenneth Baker guilty
contempt of court in an asylum case. The historic
ruling on Crown immunity was described as one

of the most important constitutional findings for

two hundred years and hailed as establishing a '
key defence against the possible rise of a ruthless
government in the future.

I personal terms, by some media.

All these cases, along with several other high-profile judg-
mMents - including a number by European courts — combined
10 create a new visibility for the judiciary.

The courts, then, are willing to casta critical eye over deci-
Sions of ministers in order to ensure that they comply with the
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And, as we recorded in Chapter 14, under the provisions of
the Act, questions of law had to be decided by the European
Court of Justice (ECJ), or in accordance with the decisions of
that court. All courts in the United Kingdom were required
to take judicial notice of decisions made by the ECJ. Cases
in the UK that reached the Supreme Court were, unless the
justices considered that the law has already been settled by
the ECJ, referred to the European Court for a definitive rul-
ing. Requests could also be made by lower courts to the ECJ
for a ruling on the meaning and interpretation of European
treaties. In the event of a conflict between the provisions of
European law and those of an Act of Parliament, the former
were to prevail.

The question that most exercised writers on constitutional
law in the years after Britain’s accession to the EC was what
British courts should do in the event of the passage of an
Act of Parliament that expressly overrode European law. The
generally accepted view among jurists was that UK courts,
by virtue of the doctrine of parliamentary sovereignty, must
apply the provisions of the Act of Parliament that expressly
overrides European law (see Bradley 1994: 97). In the event,
there have been no opportunities to test whether that would
be the case. By the time of the UK’s notification in 2017 to
withdraw from the EU, no legislation had been enacted that
sought expressly to override any provision of EU law.

Given the absence of an explicit overriding of European
law by statute, the most important question to which the
courts had to address themselves was how to resolve apparent
inconsistencies or conflict between European and domestic
(known as municipal) law. During debate on the European
Communities Bill in 1972 ministers made clear that the bill
essentially provided a rule of construction: that is, that the
courts were to construe the provisions of an Act of Parliament,
in so far as it was possible to do so, in such a way as to render
it consistent with European law. Where the courts have found
UK law to fall foul of European law, the UK government has
introduced new legislation to bring domestic law into line

with EU requirements. But what about the position prior to
the passage of such legislation? Did the courts have power
to strike down or suspend Acts of Parliament that appeared
to breach European law? The presumption until 1990 was that
they did not. Two cases - the Factortame and Ex Parte EOC
cases — demonstrated that presumption to be false. The for-
mer case involved a challenge, by the owners of some Spanish
trawlers, to the provisions of the 1988 Merchant Shipping
Act. The High Court granted interim relief, suspending
the relevant parts of the Act. This was then overturned by the
House of Lords (predecessor of the Supreme Court), which
ruled that the courts had no such power. The European
Court of Justice, to which the case was then referred, ruled
in June 1990 that courts did have the power of injunction
and could suspend the application of Acts of Parliament that

on their face appeared to breach European 1,
determination was made. The following mon}
Lords granted orders to the Spanish fishermen p,
Transport Secretary from withholding or Withd
names from the register of British fishing vesge]s-
remain in place until the ECJ had decided the ¢
had knock-on consequences beyond EU law: hy
that an injunction could be granted against the ¢
field of EU law, the courts subsequently decided
then be applied in cases not involving EU law (J
242). However, the most dramatic case in terms of]
to come in 1994. In R. v Secretary of State for Epp]
parte the Equal Opportunities Commission — usuall
to as Ex Parte EOC - there was a challenge to p i
the 1978 Employment Protection (Consolidation)
House of Lords held that the provisions of the Acte
excluded many part-time workers from the right
unfair dismissal or redundancy payments and wer
unlawful, being incompatible with EU law (Ma
Although the Factortame case attracted considerabg
ity, it was the EOC case that was the more fundamen
implications. The courts were invalidating the Provi
an Act of Parliament. Following the case, The Times ¢
‘Britain may now have, for the first time in its history;
stitutional court’ (5 March 1994, cited in Maxwell 199
The courts thus assumed a new role in the interpn
of European law, and the court system itself acquireda
tional dimension. Under the Maastricht Treaty, whic
effect in 1993, the powers of the ECJ were strengthene
court being given the power to fine member states th
not fulfil their legal obligations. Although the cases
by the EC] may not often appear to be of great signific
collectively they have produced a substantial — indee d,
sive — body of case law that has constituted an impo
constraint on the actions of the UK government.
The number of cases brought in the ECJ - now, unde
Lisbon Treaty, the Court of Justice of the EU - agains
UK, alleging a failure to fulfil its obligations, has beena:
tively small one. Out of 237 cases brought before the C¢
in the period from 2012 to 2016, only 9 were brought aga
the UK. (This compares with 12 brought against German|
against Italy, 24 against Greece and 30 - the highest num
— against Poland) (Court of Justice of the European Uni
2017: 86). The number, however, was less significant t
the perception of a supranational body determining isst
that affected directly the UK, but which the government
Parliament of the UK could not overturn. Membership of
EC/EU gave a new role to the courts, one that it had not b
since the time of the Glorious Revolution of 1688.
The fact that decisions could be taken by supranation
bodies formed part of the campaign to withdraw from
EU in the 2016 referendum. UK withdrawal from the B

0

an

1 not excise the role of the courts, givefn that
. consequent to withdrawal will be significant,
E ly and qualitatively. The legislation to repeal
N Zl Communities Act will also keep in place
j urope:ﬂ parliament has decided what to do with it.
1 l.a r uﬁmary and secondary legislation to give effect
,1\"6;2115 to amend or repeal law deriving from EU
2 ' pl will fall within the purview of the courts, as with

r legislation.

orcing the European
hvention on Human

shts

@,

rcing the importance of the courts has been the iI"ICOI‘—
on of the European Convention on Human Rights
R) into British law. .

Convention was signed at Rome in 1950 and .was
! by the United Kingdom in March 1951. It came into
1953. It declares the rights that should be protected
o state — such as the right to life, freedom of thought
seaceful assembly (see Figure 22.3) — and stipulates
edures by which infringements of those rights c'an be
mined. Alleged breaches of the Convention are inves-
ted by the European Commission on Human Rights and
'be referred to the European Court of Human Rights.
he convention is a treaty under international law. This
s that its authority derives from the consent of the states
have signed it. It was not incorporated into British lav.\r,
| not until 1966 were individual citizens allowed to peti-
the commission. In subsequent decades a large number
setitions were brought against the British government.
hough the British government was not required und.er
tish law to comply with the decisions of the court, it did
by virtue of its international obligations and introduced the
cessary changes to bring UK law into line with the judg-
ent of the court. By 1995 over 100 cases against the UK

vernment had been judged admissible, and 37 cases had
een upheld (see Lester 1994: 42-6). Some of the decisions
lave been politically controversial, as in 1994 when the court

ided (on a ten-nine vote) that the killing of three IRA sus-
cts in Gibraltar in 1988 by members of the British security
ces was a violation of the right to life.

The decisions of the court led to calls from some
nservative MPs for the UK not to renew the right of

individuals to petition the commission. Liberal Democrats

d many Labour MPs — as well as some Conservatives —

Wanted to move in the opposite direction and to incorporate
the ECHR into British law. Those favouring incorporation
agued that it would reduce the cost and delay involved in
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pursuing a petition to the commission and allow citizens to
enforce their rights through British courts. It was also argued
that it would raise awareness of human rights. This reasoning

led the Labour Party to include a commitment in its 1997
election manifesto to incorporate the ECHR into British law.
Following the return of a Labour government in that elec-
tion, the government published a White Paper, Rights Brought
Home, and followed it with the introduction of the Human
Rights Bill. The bill was enacted in 1998.

Although the courts are not empowered to set aside Acts
of Parliament, they are required to interpret legislation as far
as possible in accordance with the convention. They 1o'ok to
the jurisprudence of the European Court on Human. R'1g'hts,
but can develop it. The UK courts were criticised initially
for adhering too closely to the ‘mirror principle, following
uncritically the interpretation of the Strasbourg court. They

Topics covered by Articles of the ECHR

Article 1 respecting rights
Article 2 - life
Article 3 torture
Article 4 = servitude
Article 5 - liberty and security
Article 6 fair trial
Article 7 - retrospecitivity
Article 8 & privacy
Article 9 conscience and religion
Article 10 expression
Article 11 - association
Article 12 marriage
Article 13 effective remedy
Article 14 - discrimination
Article 15 - derogations
Article 16 aliens
Article 17 abuse of rights
Article 18 - permitted restrictions

Convention protocols

Protocol 1
Article 1 ] property
Article 2 education
Article 3 elections
Protocol 4 civil imprisonment, free movement, expulsion
Protocol 6 restriction of death penalty
Protocol 7 - crime and family
Protocol 12 “ discrimination
Protocol 13 complete abolition of death penalty

Procedural and institutional protocols

Figure 22.3 Articles of the European Convention on Human
Rights
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now regard themselves as loosely bound by the principle
(O’Cinneide 2015: 89). The higher courts can issue decla-
rations of incompatibility where they deem UK law to be
incompatible with the ECHR: it is then up to Parliament to
take the necessary action. The Act makes provision for a ‘fast-
track’ procedure for amending law to bring it into line with
the ECHR.

The incorporation of the ECHR into British law creates a
new role for British judges in determining policy outcomes.
In the words of one authority, ‘it gives the courts an increased
constitutional role, moving them from the margins of the
political process to the centre and increasing the underlying
tension between the executive and the judiciary’ (Woodhouse
1996: 440). Indeed, the scale of the change was such that sen-
ior judges had to be trained for the purpose and, in order
to give the courts time to prepare, the principal provisions
of the Act were not brought into force until October 2000.
(One effect, though, was immediate. The provision requiring
ministers to certify that a bill complies with the provisions
of the ECHR was brought in immediately following enact-
ment.) By the end of July 2016 the courts had issued a total
of 34 declarations of incompatibility, though 8 of these were
overturned on appeal and 4 were or may be subject to appeal.
Of the remaining 22 declarations, 13 had been remedied by
later primary or secondary legislation, three had been rem-
edied by a remedial order under section 10 of the HRA, one
was intended to be dealt with through a remedial order,
and one was under consideration as to how to remedy the
incompatibility (Ministry of Justice 2016: 45). The majority
of the declarations (22 of the 34) were in the first six years of
the operation of the Act taking effect.

In April 2003, for example, in the case of Bellinger v
Bellinger, the courts held that section 11(c) of the Matrimonial
Causes Act 1973 was incompatible with Articles 8 and 12 of
the Convention. This led to Parliament enacting the Gender
Recognition Act conferring rights on those who changed
gender, including the right to a new birth certificate. Also
in April 2003 the courts in Blood and Tarbuck v Secretary of
State for Health issued a declaration in respect of a provision
of the Human Fertilisation and Embryology Act 1990 which
prevented the use of a dead husband’s sperm to be used by the
mother to conceive. A private member’s bill was employed,
with government assistance, to change the law. However,
the most significant case was to come in December 2004, in
the Belmarsh case, to which we have already referred. In this
case, the House of Lords held that powers in Part 4 of the
Anti-Terrorism, Crime and Security Act breached the provi-
sions of the convention in that they were disproportionate
and discriminatory in applying only to foreign nationals.
The decision, as we shall see, caused a political storm and
contributed to a major clash between executive and judici-
ary. The Government nonetheless introduced a Terrorism

Bill with new provisions in place of those embggs
2001 Act. However, provisions in the new Act, Proy
control orders on individuals, also fell foul of the
House of Lords holding that impositions of 18-}
constituted a deprivation of liberty under Article
convention.

The Act has thus had a major effect on the rejyg
of the executive to the courts, the executive accer
judgment of the courts, albeit not always with a £00
Parliament has enacted remedial legislation as byq ug

ere are complex provisions for determining whether
ticular function is exercisable by a devolved body,
her it has exceeded its powers, whether it has failed to
s statutory obligations or whether a failure to act puts
reach of the ECHR. These are known as ‘devolution
2 A law officer can require a particular devolution issue
[eferred to the Supreme Court (before 2009, it was to
udicial Committee of the Privy Council). It is also open
ther courts to refer a devolution issue to higher courts
ormination. Devolution issues considered by the High
1 or the Court of Appeal may be appealed to the Supreme
but only with the leave of the court or the Supreme
«t If a court finds that a devolved body has exceeded its
ors in making subordinate legislation, it can make an
.+ removing or limiting any retrospective effect of the
son, or suspend the effect of the decision for any period
on any conditions to allow the defect to be corrected.
W officer can also make a pre-enactment reference to the
"., Court to determine whether a bill or a provision of
lis within the competence of the devolved body. In other
ds, it is not necessary for the measure to be enacted: a
officer can seek a determination while the measure is in

ward by government. However, there is one exceptj
EctHR held in the Hirst case (2004) that the UK’s bap
on prisoners having the vote conflicted with the p
of Article 3 of Protocol 1 of the ECHR. In 2007, jn
of the Hirst case, the Registration Appeal Court in ¢
in Smith v Scott, issued a declaration of incompatib
Government delayed taking action, Jack Straw cop
that as Justice Secretary he had ‘kicked the issue into
first with one inconclusive public consultation, then
second’ (Straw 2012: 538). In 2011, MPs voted by
to 22 to maintain the ban. In 2013 a Joint Committee
two Houses was appointed to consider options embods
draft Bill, the Voting Eligibility (Prisoners) Bill. Its rep
published at the end of 2013 and recommended that
ers serving sentences of up to 12 months (and those
six months before their scheduled release) be eligible
(Joint Committee on the Draft Voting Eligibility (Priso
Bill 2013). The Government took no action and by 20
not replied to the committee’s report.

Though the courts have not gone as far as some
would wish, they have nonetheless used their powers 0
the executive (Kavanagh 2009). The position was summ
by Jeffrey Jowell, in writing that the Human Rights Ac
on the face of it be just another unentrenched statute, t
effect is to alter constitutional expectations by creatin
presumption across all official decision making that righ
and should trump convenience’ (Jowell 2003: 597). Iti
courts that decide when such trumping should take pla

form.
[he provisions of the devolution legislation create nota-

cope for judicial activity. There is scope for the courts to
rpret the legislation in a constrictive or an expansive man-
The approach taken by the courts has major implications
he devolved bodies. Some cases have revolved round the
us of the devolution Acts and whether they enjoy a spe-
status as ‘constitutional statutes, a concept developed by
courts and hence deemed to be a feature of common law.
concept was developed in the context of EU membership,
has been developed in some devolution cases, notably in
Robinson and AXA cases (see Anthony 2015: 95-115). It
ans that certain laws are deemed to form a higher form of
:and can be changed only by explicit provision where the
ning is irrefutable.

ommon law constitutional statutes have, in that
Way, apparently imposed formal limitations on
legal sovereignty and, given that development,
itmay well be that the courts could also impose
Substantive limitations on the Westminster
Parliament’s powers given the emerging political
galities of devolution.

The impact of
devolution

The devolution of powers to elected assemblies in € f
ent parts of the United Kingdom (see Chapter 14) has
enlarged the scope for judicial activity. The legislation!
ating elected assemblies in Scotland, Wales and North
Ireland - the Scotland Act, the Government of Wales
and the Northern Ireland Act - stipulates the legal pro es
which the powers and the exercise of powers by the asst
blies can be challenged.

(Anthony 2015: 104)

(Other cases, however, some judges have rowed back from
concept and taken the view that devolution Acts should
interpreted in the same way as any other legislation. There
thus some disagreement between judges as to the status of
Volution legislation, but there is a developing jurisprudence
al gives it o special status.
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However, not only may the UK Parliament be limited to
some degree by the status accorded by the Supreme Court to
the legislation establishing elected bodies in different parts of
the UK, but those elected bodies are themselves constrained
by the courts in their interpretation of what is permitted by
the devolution legislation. The point has been well put by
Craig and Walters. As they note, the Scotland Act, while giv-
ing the Scottish Parliament general legislative powers, also
limits those powers through a broad list of reservations.

At the minimum, this means that the Scottish
Parliament will have to become accustomed to
living with the ‘judge over its shoulder’. Proposed
legislation will have to be scrutinised assiduously
lest it fall foul of one of the many heads of reserved
subject matter. . . . The need for constant recourse
to lawyers who will, in many instances, indicate
that proposed action cannot be taken, is bound to

generate frustration and anger in Scotland.
(Craig and Walters 1999: 303)

As they conclude,

The courts are inevitably faced with a grave
responsibility: the way in which they interpret
the SA [Scotland Act] may be a significant factor
in deciding whether devolution proves to be the
reform which cements the union, or whether it is

the first step towards its dissolution.
(Craig and Walters 1999: 303)

Not all legislation has survived the scrutiny of the courts. This
was notably the case in 2013 when in Salvesen v Riddell the
Supreme Court held for the first time that primary legislation
enacted by a devolved legislature was outside of the legisla-
ture’s competence. The Court held that section 72(10) of the
Agricultural Holdings (Scotland) Act 2003, dealing with the
relationship between agricultural tenants and landowners,
was outside of competence, but - under the provisions of
the Scotland Act 1998 — suspended the effect of the finding
for 12 months to give the Scottish Parliament time to correct
the ‘defect. The Parliament duly approved the Agricultural
Holdings (Scotland) Act 2003 Remedial Order 2014. In 2015,
in Recovery of Medical Costs for Asbestos Diseases (Wales) Bill
— Reference by the Counsel General for Wales, the Supreme
Court set another first in finding a Bill from a devolved
legislature, approved but not yet enacted, was outside the
Assembly’s competence.

The 2015 case also reflected disagreement among judges,
this time as to how far discretion should be accorded a
devolved body by virtue of the fact it is a democratically
elected body. Although devolved legislatures do not enjoy
the sovereignty of the Westminster Parliament, the Scottish
Parliament, declared Lord Hope of Craighead in the AXA
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case, ‘takes its place under our constitutional arrangements
as a self-standing democratically elected legislature. Its dem-
ocratic mandate to make laws for the people of Scotland is
beyond question. Other judges have taken a more restric-
tive view, allowing less deference to the electoral mandate
and being more rigorous in examining the reasoning of the
legislature in enacting the measure.

As with the Human Rights Act, devolution cases may be
more significant for their quality, and their deterrent effect,
than for their number. The number of devolution issues
brought before the courts is relatively rare. However, those
that have been brought have produced a growing body of case
law with significant constitutional implications. As a House
of Commons Library Briefing Note observed, the judgments
in such cases:

contain analysis, in the form of the interpretation
of the devolution statutes, which informs the
constitutional and legal meaning of the UK’s
devolution settlements. The influence of these
judgments extends beyond the specifics of the
relevant case. They affect how the constitutional
framework is used and understood by the
politicians and officials that engage with the
legislation on a day-to-day basis.

(House of Commons Library 2016: 3)

Demands for change

Recent years have seen various calls for change in the judicial
process. Some of these have focused on the court’s consti-
tutional role in relation to government and the protection
of rights. Others have focused on decisions of the courts in
domestic criminal and civil cases.

Constraining the executive

In terms of the place of the courts in the nation’s consti-
tutional arrangements, there have been various demands
to strengthen the powers of the courts, and some of these
calls have borne fruit, primarily with the incorporation of
the ECHR into British law. Some want to go further. Some
want to see a more inclusive document than the ECHR. The
ECHR, for example, excludes such things as a right to food
or aright of privacy (see Nolan and Sedley 1997). The Liberal
Democrats, Unlock Democracy and a number of jurists want
to see the enactment of an entrenched Bill of Rights. In other
words, they want a measure that enjoys some degree of pro-
tection from encroachment by Parliament. Formally, as we
have seen, Parliament does not have to act on declarations
of incompatibility issued by the courts. Under the proposal

for an entrenched Bill of Rights, the courts would
set aside an Act of Parliament that was in copfli
ECHR, rather in the same way that the courts ha
the provisions of an Act deemed to be inCOmpatib ‘f
law.
The powers acquired by the courts - and the cq
to be given further powers — have not been Unive, ‘
comed (see Box 22.1). Critics view the new role of "
as a threat to the traditional Westminster consti
Chapter 14), introducing into the political processa]
unaccountable and unelected judges who have excessi
ers to interpret the provisions of a document drawn in
terms. Instead of public policy being determined py
politicians — who can be turned out by electors at the pe
tion - it can be decided by unrepresentative judges, ‘
immune to action by electors. As we have seen, the pg
position of the courts has not commended itself tq gi
isters. In 2001 Home Secretary David Blunkett atta ]
interference by judges in political matters and even raj
possibility of ‘suspending’ the Human Rights Act (Wood
2002: 261). In December 2004, following the decision
House of Lords to issue a declaration of incompati
respect of certain provisions of the Anti-Terrorism, €
and Security Act, Foreign Secretary Jack Straw said th
law lords were ‘simply wrong’ to imply that detainees
being held arbitrarily; it was for Parliament and not the
to decide how best Britain could be defended from terre
(see Norton 2006). Following terrorist bombings in Lo
in July 2005, ministers wanted new anti-terrorist legisla
but were worried it might fall foul of the courts. In anno
ing a series of measures to address the terrorist threat, Pi
Minister Tony Blair in August 2005 stirred controve ‘
declaring ‘the rules of the game are changing. He conce
it was likely that the legislation would be tested in the co
‘Should legal obstacles arise] he said, ‘we will legislate !
including, if necessary, amending the Human Rights A¢
respect of their interpretation of the European Conven!
on Human Rights and apply it directly in our own law:
2008, Justice Secretary Jack Straw reiterated his ‘great frus
tion’ with the way the Act had been interpreted by the cou
and wanted to ‘rebalance’ the legislation with an emp
on responsibilities. Both Prime Minister Gordon Bro ‘
his Governance of Britain agenda, and Conservative leac
David Cameron raised the prospect of a British Bill of Rig
of Duties and Responsibilities. After the formation of t
Coalition Government in 2010, a Commission on a Bill
Rights was established the following year to ‘investigate f
creation of a UK Bill of Rights that incorporates and builds@
all our obligations under the European Convention on Hu |
Rights, ensures that these rights continue to be enshrined
UK law, and protects and extend our liberties’ It reporte
in 2012 (Commission on a Bill of Rights 2012), arguing that:
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' action was take
Liberal Democrats not being prepared to support
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1servativ

ts would offer a ‘fresh beginning’ and in 2014
¢ Party produced a policy document advocat-

wich Bill of Rights and Responsibilities. The proposal

{ making judgments of the European Court of Justice
1 the determination to be made by UK courts. If such
! was not possible under the European Convention,

nvisaged the UK withdrawing from the Convention

‘Cinneide 2015: 100-2).

n under the Coalition Government

X 22.1
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 European Convention on Human Rights has been
orporated into British law. This gives a new role

dges. Some proposals have been put forward to

engthen the courts even further by the enactment of

entrenched Bill of Rights, putting fundamental rights
ond the reach of a simple parliamentary majority.
ing power to judges, through the incorporation of the

R and, more so, through an entrenched document,
proved politically contentious. The principal argu-

ents put forward both for and against giving such power
the courts are as follows:

case for

" A written document, such as the ECHR, clarifies and
protects the rights of the individual. Citizens know
precisely what their rights are, and those rights are
protected by law.

It puts interpretation in the hands of neutral judges,

independent of the political process.

It prevents encroachment by politicians in government
and Parliament. Politicians will be reluctant to tamper
with a document, such as the ECHR, now that it is
part of the law. Entrenchment of the measure — that is,
imposing extraordinary provisions for its amendment
- would put the rights beyond the reach of a simple
majority in both Houses of Parliament.

It prevents encroachment by other public bodies, such
as the police. Citizens know their rights in relation to
public bodies and are able to seek judicial redress if
those rights are infringed.

It ensures a greater knowledge of rights. It is an educa-
tive tool, citizens being much more rights-conscious.

It bolsters confidence in the political system. By
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such a change - and, in the event, none was pursued by the
Conservative Government of David Cameron or Theresa
May. Though both supported the proposal, there were politi-
cal difficulties — the party was not united — and it was not clear
if a British Bill of Rights would supplement or supplant the
ECHR. The result of the 2016 referendum on EU membership
also motivated putting the proposal on a back-burner while
the Government addressed pressing issues affecting the EU
rather than the ECHR.

More power to judges?

knowing that rights are protected in this way, citizens
feel better protected and as such are more supportive of
the political system.

The case against

m It confuses rather than clarifies rights. The ECHR,
like most Bills of Rights, is necessarily drawn in gen-
eral terms and citizens therefore have to wait until the
courts interpret the vague language in order to know
precisely what is and what is not protected.

m It transfers power from an elected to a non-elected
body. What are essentially political issues are decided
by unelected judges and not by the elected representa-
tives of the people.

s It does not necessarily prevent encroachment by public
bodies. Rights are better protected by the political cul-
ture of a society than by words written on a document.
A written document does not prevent public officials
getting around its provision by covert means.

m It creates a false sense of security. There is a danger
that people will believe that rights are fully protected
when later interpretation by the courts may prove them
wrong. Pursuing cases through the courts can be pro-
hibitively expensive; often only big companies and rich
individuals can use the courts to protect their interests.

s Ifadocument is entrenched, it embodies rights that are
the product of a particular generation. A document t}.lat
is not entrenched can be modified by a simple majority
in both Houses of Parliament. If it is entrenched - as
many Bills of Rights are — it embodies the rights of a
particular time and makes it difficult to get rid of them
after their moral validity has been destroyed, as was the
case with slavery in the United States.
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Applying the law

The courts have thus proved controversial in terms of their
constitutional role. They have also been the subject of debate
in terms of their traditional role in interpreting and enforcing
the law. The debate has encompassed not only the judges but
also the whole process of criminal and civil justice.

In 1999 the usually sure-footed law lords encountered
criticism when they had to decide whether the former
Chilean head of state, General Augusto Pinochet, who had
been detained in the UK, should be extradited from Britain to
Spain. The first judgment of the court had to be set aside when
one of the law lords hearing the case was revealed to have
been a director of a company controlled by a party (Amnesty
International) to the case. It was the first time that the law
lords had set aside one of their own decisions and ordered a
rehearing. Especially embarrassing for the law lords, it was
also the first case in which an English court had announced
its decision live on television (see Rozenberg 1999).

Lower courts, including the Court of Appeal, came in

for particular criticism in the late 1980s and early 1990s as
a result of several cases of miscarriages of justice (see Mullin
1996; Walker and Starmer 1999). These included cases where
people had been imprisoned for bombings (‘Guildford Four’,
‘Birmingham Six} “The Maguire Seven, the Ward case) or
murder (the Bridgewater case) as a result of questionable
forensic evidence, misconduct, non-disclosure of informa-
tion or false confessions. The judges involved in the original
cases were variously criticised for being too dependent on
the good faith of prosecution witnesses — as was the Court of
Appeal. The Appeal Court came in for particular criticism for
its apparent reluctance even to consider that there might have
been miscarriages of justice.

A Royal Commission on Criminal Justice was established
in 1991 and two years later published its report recommending
the appointment of an independent commission — independ-
ent of the executive - to refer cases back to the courts where
there may have been a miscarriage of justice. The Criminal
Cases Review Commission was created in 1997. From April
1997 through to 31 March 2017, it referred 631 cases back to
the courts (out of just over 22,000 applications received), most
of which resulted in the appeals being allowed. Of the 624
cases where appeals had been heard by the courts (by March
2017), 418 appeals were allowed and 193 dismissed. (684 cases
were at the time under review and 302 were awaiting review
(Criminal Cases Review Commission 2017).)

Another criticism has been the insensitivity of some judges
in particular cases, notably rape cases. A number of judges
have been criticised for their comments and lenient sentence
handed out in such cases. In one case, for example, the judge
had said that he received evidence that the girl in the case
was ‘no angel herself’ The comment attracted widespread
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high-quality legal defence. Legal language has also been sim-
plified. The Crown Prosecution Service has also undergone
significant change.

_1se of a failure to prosecute and at other times
?ucision to prosecute when it was felt the case did
rade

i 12, for example, a leading foot- . 49 '
e . i(;)rosecuted foF; allegedly racially There have also been various reforms to criminal law in
n Terry, wa

r on the pitch. He was acquitted and the  terms of sentencing and the management 9f caées in t}.le
i heavy-handed  magistrates’ courts. There has been the ending, in certain
D e ind s fitas exceptional circumstances, of the double jeopardy rule and
the creation of a Sentencing Guidelines Council. Attempts
to reduce the number of jury trials have variously fallen foul
of opposition in the House of Lords. And, as we have seen,
the Lord Chancellor’s position as head of the judiciary has
been transferred to the Lord Chief Justice and, in 2009, the
Supreme Court came into being.
The courts are undergoing significant change, but the pres-
sure for reform continues. As the constitution has acquired
a new juridical dimension, so the courts have become more
visible and embroiled in political controversy. The crea-
tion of a Supreme Court, in the eyes of S strengthens
the position of the judiciary. The court, accordm.g to. for.mer
Lord Chancellor Lord Falconer, ‘will be bolder in v1.nd1cat—
ing both the freedoms of individuals and, coupled with t%lat,
being willing to take on the executive’ (BBC News Online,
8 September 2009; http://news.bbc.co.uk/1/.h1/uk/8237855.
stm). A law lord, Lord Neuberger, who dechrlxed to move to
the new Supreme Court and was instead appointed Master of
the Rolls (though later becoming President of the Supreme
Court in 2012), said in September 2009 that there was a real
risk of ‘judges abrogating to themselves grc.eater power t}ll)an
they have at the moment’ (BBC News Online, 8 September
2009). Others have argued that the court mz%y actually l?ecor;lle
exposed and vulnerable to attack by ministers, lacking the
buffer provided by the House of Lords (Norton 2005: 32;—321.
The presence of the law lords enabled peers‘to understan a'n
appreciate their role, and provide something of a protectlv(ei
shield; the law lords, for their part, were able to understan
the nature of the parliamentary system. The Lord Chan.cellor
has also traditionally been in a position to protect the 1nt.er-
ests of the judicial system within government..T.he creatlonf
of a Supreme Court, and the ending of the tradlt%onal role 0d
the Lord Chancellor, arguably left senior judges 1s01'ated ot
hence more exposed to criticism. As we have s.een, )udge§ in
the Miller case in 2016 and 2017 were attacked in the n}ed1a ;
by one newspaper as ‘enemies of the people —an
t the government have not been well

and adverse criticism. The Appeal Court, yi
that the judge had been quoted out of Conte
condemned the sentence as inappropriate al
sentence. An earlier case, in which another jud :4.'
ayoung rape victim £500 to go on holiday to hepy
about her experience, attracted even more copg
2017, a female judge was criticised for Suggesting
the blame rested solely with the perpetrators, won
to protect themselves against the threat of b
drunk. )
Such cases highlighted a problem that appea "
Although the maximum sentence for rape is life
ment, and guidelines recommend that five-yeq)
should be the starting point after conviction in cont
cases, there has been a substantial proportion of '
the sentence has been less than five years. Lenient g
in a number of cases involving other offences have alsg
popular misgivings about the capacity of the courts f
appropriate sentences. \
In 2000 the European Court of Human Rights ry
the minimum term of imprisonment (or ‘tariff’) for
committed by juveniles should be set by the couris a
by the Home Secretary. In effect, the power thus passe
Lord Chief Justice. It was first used in the case of 0
men, Thompson and Venables, who as minors had abe
and killed two-year-old Jamie Bulger. Lord Woolf re
mended a reduction in the tariff set by a previous
Secretary, a reduction that meant that both became ¢
for parole immediately. The case had aroused strong fe e
and the Lord Chief Justice’s decision was unpopular. Eq
unpopular was a subsequent granting by a senior judge:

:
injunction, which remains in place, preventing publicz

of any information that might lead to the identity or fi
whereabouts of the two.
The result of such cases may have limited public regare
judges, albeit not on a major scale. Trust in judges to tell
truth in 1993 was recorded at 68 per cent, but in the ‘
first century has ranged from 72 per cent to 82 per cent.
2015, they were third in the list of most trusted profession
Where public confidence has been more uncertain has b
in prosecutions and access to justice. ‘
The activity and policy of the Crown Prosecution Se
(CPS) have also been particular targets. The CPS has bee
largely overworked and has had difficulty since its incepti
in recruiting a sufficient number of well-qualified lawyet
to deal with the large number of cases requiring action. 1B
CPS has also been criticised for failing to prosecute in se¥
eral highly publicised cases where it has felt that the chan
of obtaining a conviction were not high enough to justify
proceeding. Despite reforms to the service following dami=
ing reports on the organisation and leadership of the CPS ‘
1998 and 1999, criticisms continue to be levelled. At times,

« 1 ]Oh
2 black playe

. rado ‘
1 ?;(liofsgh the case revealed a disturbing feature of

+in football, it was felt it was predominantly a matter
‘}. ort itself to address rather than the courts.

. problem has been that of access to the s.ystem.
A purt case is expensive. In civil cases, there is often
2 Z?d available. Those with money can hire high-
d Jawyers. In cases alleging libe.l or slander,.or dalil};
Lasion of privacy, only those w1t.h substantial wea .
ally afford to pursue a case agalnst.a well-resource
al or organisation, such as a nat%onal newspaper.
v‘ aires such as motor racing executive Mz‘ax Moseley
sursued cases successfully, but for anyone: without great
ial resources the task is virtually imp.osmble. Cz'ases can
e delayed. Many individuals have neither the t1med1'10r
qoney to pursue matters through the cour.ts. Accor 1r;lg
e survey in 2015, 68 per cent of those questioned thought
i ere should be better access to the courts and the same
rtion ‘thought that you need to be rich to afford to
ue justice and exercise your rights’ (Bar Council press

1se, 24 Nov. 2015).
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plementing change

ous proposals have been advanced for.reform of the

ciary and of the system of criminal justice. A number,

we have seen, have been implemented. There have been

Ves to create greater openness in the recruitment of sen-

judges as well as to extend the right to appear l?efore the
nior courts. A Commissioner for Judicial Appointments,
oversee judicial appointments, was put in place in 2'0(?1‘
‘| Constitutional Reform Act 2005 created a ]ud1c1-al
ppointments Commission (JAC). This has been active in
eeking to achieve greater judicial diversity. Although most
udges are still white, male and middle aged, the‘re ha.s been
?- ogress (as can be seen in Table 22.2), albeit limited, 1.n pr.o— '
loting women and members of Black, Asian and m.1nor1ty portra.yed onenewet
ethnic backgrounds to the bench. The problem remains and some judgm g
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n 98 new Judges were requlred to reV831 Whethel t ey € jJu ges ave become more IInpOI an po 1

igni f political attack. One
Were freemasons. (It was feared that membership of a secret and, as such, m(()iretzgr;;f;zz; t;\;ie:ls) 1(; Ip;OhCY -
Society might raise suspicions of a lack of impartiality.) The ca-nnot now's}tluthy ' OeurtS ine o
1999 Access to Justice Act created a community legal serv'%ce Kingdom with the
(CLS) to take responsibility for the provision of legal édV1ce
and for legal aid. It also created a criminal defence serv1c.e, to
Provide that those charged with criminal offences receive a
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BRITAIN IN CONTEXT

Common law versus civil law

Courts in the UK differ from those in most other countries
in that they do not have responsibility for interpreting a
codified constitution. Their role has principally been that
of engaging in statutory, not constitutional, interpretation;
courts in other countries generally engage in both (though
not always: there are countries with codified constitutions,
such as the Netherlands, which maintain the principle of
parliamentary sovereignty). The role of the courts in the
UK has changed significantly as a consequence of the UK’s
membership of the EC/EU and the passage of the Human
Rights Act 1998 - the treaties of the EU and the European
Convention of Human Rights having the characteristics

of higher law documents - but the basic distinction still

remains. In so far as the courts are empowered to inter-

pret such documents, they do so under the authority of
Parliament and not a written constitution.

They also differ from their continental counterparts in
that - along with the USA and most Commonwealth juris-
dictions — they are based on the principles of common law
rather than civil (or Roman) law. The common law tradition
is based on law deriving from particular measures and their
interpretation by the courts; much rests on judge-made law.
The civil law tradition rests on a particular legal code stipu-
lating the general principles of law that are to apply.

Not all systems follow the British in adopting an adver-
sarial format - a feature of the common law tradition,
the case being argued by competing counsel - nor in the

Chapter summary

Although not at the heart of the regular policy-making process in Britain,

the political system. Traditionally restricted by the doctrine of parliamentary sovereignty, the courts have made use of tf
power of judicial review to constrain ministers and other public figures. The passage of two Acts —

Actin 1972 and the Human Rights Act in 1998

Ireland, has also enlarged the scope for judicial activity,

- created the conditions for judges to determine the outcome of public pol
in a way not previously possible. The passage of devolution legislation, creating elected bodies in Scotland, Wales and No

with potentially significant constitutional and political implicatiol
The Constitutional Reform Act 2005 has resulted in the creation of a Supreme Court. The greater willingness of, and oppo
tunity for, the courts to concern themselves with the determination of public policy has been welcomed by some jurists a
politicians while alarming others, who are fearful that policy-making power may slip from elected politicians to unelect
judges. The courts are having to meet the challenge of a new juridical dimension to the British constitution while coping - 10
always successfully - with the demands of an extensive system of criminal and civil justice.

lyssion points
hould the courts be independent of government?
extent have the courts the capacity to shape the
\ of devolution?

d should, judges be drawn from a wider social
] und? .
y incorporation of the European Convention on
an Rights into British law a good idea?

presumption of being innocent until proven g 11,
systems adopt a form of religious or socialist ‘,»,' .
cases requiring the accused to prove their ingg
simply presuming guilt, with the accused hayin
opportunity to put their case.
Though generalisations can be drawn about con
United Kingdom, these can only be taken so far. S
has its own legal system. Though the Act of U‘
resulted in a unitary state, Scotland nonetheless ;
its legal system. There is thus one court system, an
of law, for England and Wales and another for Scot
However, though there are significant diffe
between the legal system (or rather systems) in
and those in other countries, there are also feat I
are increasingly common. The effect of interna
treaties is to create common obligations. Thus, for e
ple, the United Kingdom is a signatory to the Eure
Convention on Human Rights (ECHR); so too
than 40 other countries. The European Court of Hy
Rights (ECtHR) is ultimately responsible for the i
pretation of the convention. Though the British co
are now empowered to consider convention rights,
interpretation can be challenged in the European C
in Strasbourg. As a member of the EU, the UK has b
bound by the treaties establishing the Union. The int
pretation of the treaties lies ultimately with the Cour
Justice of the EU, which sits in Luxembourg. ]

e creation of a Supreme Court strengthened or
ed the position of the senior judiciary?

rther reading

stroductions to the legal system can be found in texts

stitutional and administrative law, such as’Bradley,

; and Knight (2015). For a succinct analysis of the

g role of judges in the nation’s constitutional arrange-

_see Feldman (2013) and Stevens (2003, 2002). On

endence and accountability, see Gee, Hazell, Malleson
’Brien (2015) and Bradley (2008). On possible future
opments, see Le Sueur and Malleson (2008). N

1 the impact of membership of the EC/EU on British
see Craig (2015). On the incorporation of the ECHR, ?e’e
A and Tyrrell (2016) and O’Cinneide (2015); for a criti-
ew, see Ewing and Tham (2008) and Ewing (2004).. On
plications for the courts of devolution, see especially
son (2015). On the implications of the creation of the
reme Court, see Hale (2015), Norton (2005) and Le Sueur
04). On the role of the law lords, see Paterson (2013). On
Constitutional Reform Act, see Windlesham (2005). On
abolition of the role of Lord Chancellor, see Oliver (2004).
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index.htm
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cjsonline.gov.uk
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org.uk/output/page5.asp
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htm
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Ministry of Justice: www.judiciary.gov.uk/index.htm
Supreme Court: www.supremecourt.gov.uk/index.html
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