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Abstract and Keywords

This chapter explores the phenomenon of backlash against international criminal tri
bunals, defining backlash as ‘intense and sustained government disapproval of tribunal 
conduct, accompanied by aggressive steps to resist such conduct and to remove its legal 
force’. After promising beginnings, post-Cold War international criminal tribunals have in
creasingly faced strident criticism from important constituencies, including previously 
supportive governments. This has prompted concern about declining support for and 
‘backlash’ against such tribunals, amidst broader debates about similar tendencies affect
ing international adjudication more generally. Drawing on International Relations theo
ries, this chapter analyzes drivers and inhibitors to backlash against international crimi
nal tribunals, specifically the International Criminal Court, the International Criminal Tri
bunal for the former Yugoslavia, and the Special Tribunal for Lebanon. It identifies sever
al factors relevant for explaining tribunal backlash: domestic politics and the preferences 
and interests of powerful elites; external actors, particularly engaged regional and great 
powers; and transnational social pressure.

Keywords: International criminal law, International Criminal Court ICC, International courts and tribunals, Specif
ic Courts and Tribunals, International Criminal Tribunal for the former Yugoslavia ICTY, Special Tribunal for the 
Lebanon

I. Introduction
1AFTER promising beginnings, post-Cold War international criminal tribunals have in
creasingly faced strident criticism from important constituencies, including previously 
supportive governments. This has prompted concern about declining support for and 
‘backlash’ against such tribunals,2 amidst broader debates about similar tendencies af
fecting international adjudication more generally.3 Despite the hand wringing involved, 
however, backlash remains a poorly understood, ill-defined term, typically utilized as 
loose shorthand for a range of misgivings about, and forms of opposition to, aspects of in
ternational tribunal conduct on the part of a widely disparate range of actors. As interest 
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has grown, however, a more sophisticated literature has developed (p. 602) examining 
backlash, its manifestations, causes, and implications in the context of criminal and other 
international tribunals.4

Part II of this chapter reviews historical and more recent examples of opposition to inter
national criminal tribunals. Part III then considers recent scholarly approaches to interna
tional tribunal backlash and presents a working definition of this phenomenon. The fol
lowing part draws on International Relations (IR) theory to identify a set of potential dri
vers of international criminal tribunal backlash, enabling structured, cross-case compari
son. Part V to VII apply this theoretical framework, examining drivers (and inhibitors) of 
backlash against the ICC, the International Criminal Tribunal for the Former Yugoslavia 
(ICTY), and the Special Tribunal for Lebanon (STL) from South African, Serbian, and 
Lebanese governments respectively. A concluding discussion follows.

II. International Criminal Tribunals: Opposi
tion (and Backlash)
Opposition to international criminal tribunals, and indeed to international adjudicatory 
bodies generally, is not a new phenomenon.5 The prototypical Nuremberg trials were con
troversial even amongst the Allied powers that established the International Military Tri
bunal,6 while the counterpart Tokyo tribunal was famously subject to criticism from 

(p. 603) its own bench.7 State and non-state resistance also marked the work of the ad hoc 
international criminal tribunals established in the wake of the Cold War, the ICTY and IC
TR encountering overt, robust opposition from (various) Bosnian, Croatian, Serbian, and 
Rwandan communities and governments at different times, particularly from constituen
cies targeted by these institutions.8

The hybrid tribunals established during the 1990s and since have also experienced vary
ing degrees of opposition from state and non-state parties. As with the ad hoc tribunals, 
this has been most evident amongst groups targeted (or that have perceived themselves 
as likely to be targeted) by these institutions: Hezbollah in the case of the STL and the In
donesian leadership in the case of the Special Panels for Serious Crimes in Timor Leste.9 

Domestic opposition similarly stymied a 2000 UNMIK initiative to establish a Kosovo War 
and Ethnic Crimes Court with jurisdiction over crimes committed against ethnic Serbs. 
The Specialist Chambers established in 2015 as part of the Kosovo court system remain 
controversial, moreover, and have yet to hear any cases.10 The experience of the Extraor
dinary Chambers in the Court of Cambodia is comparable, with a reluctant government 
dragging its feet in pursuing indictees and displaying little commitment to sustaining the 
court financially.11

(p. 604) Last, the International Criminal Court (ICC) has encountered hesitancy and on oc
casion outright hostility from governments, including those of Rome Statute states par
ties, as well as non-state actors. This has unsurprisingly again included opposition from 
communities targeted for investigation and/or prosecution. Perhaps less expectedly, how

https://global.oup.com/privacy
https://www.oxfordhandbooks.com/page/legal-notice
https://www.oxfordhandbooks.com/view/10.1093/law/9780198825203.001.0001/law-9780198825203-chapter-7#
https://www.oxfordhandbooks.com/view/10.1093/law/9780198825203.001.0001/law-9780198825203-chapter-10#
https://www.oxfordhandbooks.com/view/10.1093/law/9780198825203.001.0001/law-9780198825203-chapter-17#


International Criminal Tribunal Backlash

Page 3 of 29

PRINTED FROM OXFORD HANDBOOKS ONLINE (www.oxfordhandbooks.com). © Oxford University Press, 2018. All Rights 
Reserved. Under the terms of the licence agreement, an individual user may print out a PDF of a single chapter of a title in 
Oxford Handbooks Online for personal use (for details see Privacy Policy and Legal Notice).

Subscriber: Masaryk University; date: 30 September 2020

ever, opposition has also been evident from governments of (particularly African) states 
that were formerly at least nominally supportive of the court,12 and in the South African 
case from the government of a state that was amongst the ICC’s most prominent early 
supporters, and where there has been no suggestion of ‘core crimes’ being committed by 
South African nationals or on South African territory.

Given the proliferation of international criminal tribunals and other international adjudi
catory bodies in the last 30 years, involving international judicial actors in new issue ar
eas and arenas, it is perhaps unsurprising that these activities have grown increasingly 
controversial. Understanding of the dynamics of resistance and backlash remains 
nascent, however.

III. Defining Backlash
Before considering potential causes of the travails of international criminal tribunals, it is 
first necessary to unpack the notion of tribunal backlash. Backlash could, of course, be 
understood so broadly that it encompasses the entirety of opposition by any actor to any 
international court. This, however, would rob the term of analytic significance. Recogniz
ing this, researchers have increasingly sought to inject rigour into debate by distinguish
ing backlash from less extraordinary forms of resistance to international tribunals. This 
has involved not just seeking to specify the nature, extent, and severity of opposition that 
might qualify as backlash, but also identifying sets of actors and agents whose actions 
may or may not constitute backlash, as well as associated aims and methods.

Probably the area of broadest consensus is that backlash should be distinguished from 
‘common or garden-variety’ opposition to international tribunals.13 Sandholtz, Bei, and 
Caldwell, for example, distinguish backlash from ‘perennial forms of resistance (p. 605) to 
international courts’,14 while Madsen, Cebulak, and Wiebusch refer to ‘ordinary resis
tance occurring within the confines of the system but with the goal of reversing develop
ments in law as constituting “pushback” rather than backlash’.15

Backlash, in contrast, is more extensive in nature. For Sandholtz and others, backlash 
comprises ‘actions that go beyond resistance and aim to reduce the authority, compe
tence, or jurisdiction of the court’.16 Madsen and colleagues define backlash as ‘extraordi
nary resistance challenging the authority of an [international court] with the goal of not 
only reverting to an earlier situation of the law, but also transforming or closing the 
[court]’.17

These are significant improvements on previous, looser understandings of backlash. Nev
ertheless, they are limited in important respects. Perhaps the principal challenge is that 
tribunals and their governing instruments are invariably in a continued process of inter
pretive and institutional flux as internal and external stakeholders challenge the extent of 
courts’ (and states’) legitimate authority and exert different forms of pressure on one an
other and on institutions. Though perhaps rare, states can also withdraw from courts’ ju
risdiction for reasons that are not always solely or primarily related to court conduct.18 In 
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short, to define backlash as embracing action challenging the authority of a court and 
aimed at refashioning, withdrawing from, or closing a tribunal may be overly broad.

Operationalizability presents a further difficulty: the above definitions require accurate 
assessment of actors’ aims in resisting tribunals. This, however, is a problematic endeav
our: information available on individual, institutional, and social beliefs, ambitions, and 
intentions is likely to be incomplete, with primary and secondary accounts possibly biased 
and partial. Indeed, even triangulating sources is an imperfect means of reducing uncer
tainty in such circumstances.19 Accordingly, as the primary objective of the present 

(p. 606) exercise is to explain the causes and dynamics of backlash across multiple con
texts, and with a view to facilitating future in-depth case studies and potential quantita
tive analysis, a definition that reduces the need to decipher intentions and ambitions may 
hold advantages.

One option in this regard is to seek to identify backlash primarily by reference to the 
means and methods employed rather than to protagonists’ aims. Building on a definition 
of backlash proffered by David Caron and Esme Shirlow for example, adapting work by 
Cass Sunstein, we may consider defining international criminal tribunal backlash as ‘in
tense and sustained government disapproval of tribunal conduct, accompanied by aggres
sive steps to resist such conduct and to remove its legal force’.20

Before continuing, one element of this proposed definition bears highlighting: in this 
view, backlash is explicitly manifested in individual government behaviour rather than in 
the activity of sub-state or transnational groups, or of multiple governments acting in con
cert. This position reflects a mix of principled and pragmatic considerations.

Perhaps most importantly, the privileging of government conduct is consistent with the 
traditional state-centred nature of international law: as Soley and Steininger succinctly 
observe: ‘State backlash constitutes the greatest challenge to the authority of an [interna
tional court]’.21 Additionally, while the ultimate outcomes of backlash (such as court re
form or termination) may depend on the behaviour of multiple governments, individual 
governments remain the primary agents responsible for bringing about such measures, 
and states may also withdraw unilaterally from tribunals.22 Last, and with a view to en
abling structured, focused comparison of cases, individual government conduct and poli
cy decisions provide a distinct, clear focus for the identification and comparative analysis 
of backlash as an empirical phenomenon, enabling the same ‘standardized, general’ ques
tions to be asked of cases.23 In short, even if ultimate outcomes depend on a range of ac
tors, it makes sense to look to the behaviour of individual governments in identifying the 
presence or absence of backlash.

(p. 607) Arguably the principal advantage of the above definition of backlash, however, is 
its focus on the means and methods employed rather than on actor aims, ambitions, or in
tentions. Put differently, this definition enables more straightforward assessment of the 
presence or absence of backlash by focusing attention on a relatively narrowly delineated 
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set of more—albeit potentially still imperfect—objectively identifiable characteristics of 
‘backlash’.

This definition requires rather that disapproval of court conduct be ‘intense and sus
tained’—which may be satisfied by such disapproval forming a continuing, high profile 
(and likely public) element of policy—and that this be accompanied by ‘aggressive’ steps 
to resist court conduct and to remove its legal force. The latter requirement underlines 
that to constitute backlash, behaviour should be an explicitly unfriendly act towards an 
institution, rather than a ‘business as usual’ challenge to tribunal conduct and authority. 
Context accordingly remains critical to assessing whether disapproval and accompanying 
steps in any given instance should properly be considered to constitute backlash. Direct
ing attention to characteristics that may readily (and relatively objectively) be identified 
from secondary journalistic and historical material, as well as first-hand accounts of 
events, should, however, enable more consistent and reliable recognition of backlash than 
may be possible with a definitional focus on actor aims, ambitions, and intentions.24

The above notwithstanding, this definition does imply that not all experiences typically so 
characterized will constitute backlash sensu stricto: popular or domestic elite opposition 
to a tribunal that fails to translate sufficiently into official disaffection will, for example, 
fall outside this definition. This should not be understood, however, as implying that is
sues highlighted in such discussions are not deserving of closer investigation, particularly 
where these may form part of the potential explanans of backlash.25

Last, it bears noting that although backlash is necessarily conceived as a reaction to a tri
bunal on the part of a government, previous government support for a tribunal is not 

(p. 608) considered to be a prerequisite for backlash.26 There are two reasons for this: 
first, official expressions of support for a tribunal may be disingenuous, and more impor
tantly, government support and opposition are arguably better viewed as points on a 
spectrum, capable of varying in degree, rather than as a binary pair of opposing cate
gories. Accordingly, while instances where a state has gone from being a strong support
er of a court to a protagonist of backlash certainly present valuable ‘hard’ cases for exam
ination, in the following discussion these are considered alongside cases in which official 
support for tribunals has been variously grudging, pro forma, and even absent altogether.

IV. A Theory-Informed Approach to Internation
al Criminal Tribunal Backlash
If there is little agreement over how to define tribunal backlash, there is still less consen
sus as to its primary drivers, particularly in respect of international criminal tribunals. 
One promising approach, however, is to draw on what has been termed the ‘pluralist turn’ 
in IR theory, harnessing together insights derived from multiple IR research traditions to 
identify potential factors in tribunal backlash.27
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Theoretical pluralism is not an unproblematic endeavour.28 Combining insights drawn 
from what might be termed ‘mainstream’ theoretical traditions, however—that is, realist, 
institutionalist, positivist constructivist, and liberal theoretical approaches to internation
al politics—has much to commend it, in particular recognizing that these traditions per
sist precisely because they each encapsulate important analytic insights into internation
al affairs. While these approaches present a wide range of theoretical (p. 609) facets, it is 
also possible to identify a subset of particularly relevant insights that can be derived from 
each approach, tailored to the subject under examination. These can then be applied to
gether to provide more comprehensive analyses of the drivers and dynamics of interna
tional criminal tribunal backlash than may be gleaned from the application of any one 
such perspective in isolation.29

The traditional centrality to realist thought of material state power and interests, for ex
ample, suggests that the more materially powerful a state is, absent strong countervailing 
interests, the less likely its government will be constrained by inconvenient international 
legal niceties and the more likely it will be to author backlash.30 Material power differen
tials amongst states may also affect the likelihood of backlash arising from less powerful 
states: backlash may be inhibited where great powers are supportive of proceedings in a 
third country, and more likely where there is great power disinterest in, or opposition to, 
proceedings.31 Accordingly, a realist perspective suggests both that more powerful states 
may more readily author backlash than less powerful states, and that the prospects of 
backlash from less powerful states may be limited by the preferences and interests of 
more powerful states.

Further rationalist insights may be gleaned from institutionalist theory. This approach 
views institutions such as international criminal tribunals as established to solve collec
tive action problems.32 From this perspective, defection from an institution is likely to re
flect shifts in the anticipated costs and benefits of participation, potentially embracing 
relatively remote international reputational considerations as well as more pressing local 
concerns (e.g., where participation or support has domestic political implications). Ac
cordingly, we would expect to see government decisions to author tribunal backlash (or 
not) reflecting a potentially broad-ranging cost-benefit analysis, with relative state power 
one—but potentially not a determinative—consideration.

(p. 610) What has been termed ‘conventional’ constructivism furnishes a third mainstream 
theoretical approach to IR.33 At the heart of much literature in this vein is the idea that 
governments can be guided by a ‘logic of appropriateness’, typically contrasted with a 
‘logic of consequences’.34 Where the former operates, rather than pursuing pre-deter
mined rationally-derived objectives and (rationally) adjusting to the similarly pre-existing 
preferences of other governments, state behaviour is likely to be affected by the applica
tion by other governments and transnational non-state actors (including civil society) of 
forms of social pressure such as persuasion, ‘naming and shaming’, and rhetorical entrap
ment aimed at eliciting ‘target state’ conduct consistent with one or another set of 
favoured international norms of behaviour.35 In short, where a ‘logic of appropriateness’ 
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operates, we would expect to see state behaviour reflecting the normative expectations of 
other governments and transnational civil society groups.

Liberal IR theory forms a fourth research tradition. This approach directs attention to the 
domestic determinants of state behaviour, disaggregating the interests and preferences 
of sub-state and transnational groups, and highlighting how domestic governance struc
tures mediate between these and policy decisions.36 A focus of liberal research, for exam
ple, is the extent to which foreign policy preferences can be linked to democratic or au
thoritarian forms of national governance. In the present context, a liberal approach sug
gests that close attention be paid to the governance structures and domestic political dri
vers of foreign policy. More specifically, we would expect backlash (or its absence) to re
flect the strongly held preferences of sub-state elites, set against the backdrop of domi
nant domestic social and cultural norms and mediated through governance structures.

The following parts of this chapter consider the salience of the propositions highlighted 
above to the presence and absence of backlash against the ICC, ICTY, and STL from 
South African, Serbian, and Lebanese governments respectively.

(p. 611) V. South Africa and the International Crim
inal Court: Archetypal Backlash

A. Background

The behaviour of recent South African governments towards the ICC provides perhaps 
the best-known instance of what many understand by international criminal tribunal 
backlash. South African antagonism towards the ICC has endured over several years, 
moreover, and has become increasingly aggressive and high profile with the passage of 
time, to the point where it is now government policy to withdraw from the Rome Statute, 
satisfying the definition of backlash above.

In this case, having commenced the new millennium as one of the foremost supporters of 
the new court, following the transition from the Mandela government to that of Thabo 
Mbeki, and then to Jacob Zuma and more recently Cyril Ramaphosa, South Africa’s enthu
siasm for the ICC has waned dramatically, culminating (so far) in 2016’s abortive with
drawal from the Rome Statute. The 2015 South African failure to arrest Sudanese (then-) 
President Omar al Bashir presents a particularly clear inflection point given Zuma’s 2009 
commitment to arrest the former. Viewed in context, however, this was merely one 
episode in a long-running process of disillusionment.37

By any account, the drivers of backlash in this instance are complex. Some, for example, 
have identified longer-term shifts in South African foreign policy as a key factor, with the 
South African government increasingly ‘choosing Africa’ in a turn to ‘revolutionary’ re
gional multilateralism.38 Others have pointed to norm ‘antipreneurship’ as an underlying 
factor, highlighting the casting by powerful domestic actors of resistance (p. 612) to the 
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ICC as consistent with international norms of sovereignty and regional norms of African 
solidarity that should trump ‘Western, imperialist’ anti-impunity norms.39 The pluralist 
theoretical approach set out above enables more nuanced analysis, however, identifying a 
range of potential determinants of South African attitudes towards the ICC.

B. Choosing Africa: A Pluralist Approach

Rationalist approaches to South African backlash against the ICC highlight a series of im
portant considerations. Perhaps most critically, as Mills and Borer have observed, South 
Africa is ‘a regional power with regional power interests’.40 This observation in turn re
flects two distinct elements: first, that though not comparable with the more traditionally 
conceived great powers, South Africa is perhaps (and certainly militarily) the most power
ful African state. At the same time, the traditional great powers, including France and the 
UK as ICC member states, have espoused little interest in facilitating ICC operations in 
Africa beyond lending verbal and financial support. The combination of relatively weak 
and remote international interest, few regional constraints, and little prospect of mean
ingful sanction for non-compliance with ICC requirements suggests that, all else being 
equal, South African governments are in any case unlikely to be closely constrained in 
dealing with the ICC.

Building on the second limb of Mills and Borer’s observation, institutionalist thought pro
vides further refinement: given South Africa’s status as a regional power, its foreign poli
cy interests are similarly likely to be regionally focused.41 This view, moreover, appears 
largely to have been borne out, as South African foreign policy has evolved from an early 
focus on universal human rights under Mandela to an emphasis on regional solidarity un
der Mbeki and Zuma, with the al Bashir affair only one illustration of this trend.42

Several more specific interest-based drivers of this orientation have also been identified. 
Perhaps foremost amongst these is a striving for regional pre-eminence, with symbolic 
leadership becoming an increasingly important element of the South African effort to 
build regional primacy, as economic and foreign policy hegemony remains incomplete.43 

In this reading, the drive for symbolic leadership has manifested in initiatives (p. 613)

such as Mbeki’s ‘African Renaissance’ and participation in and leadership of regional in
stitutions such as the African Union. Put simply, from this perspective, over time support 
for the ICC has come to be increasingly costly (and to yield relatively remote benefits) to 
South African governments, to the point where the costs of continued support are out
weighed by the advantages of regionally aligned opposition.

A rationalist explanation alone is not persuasive, however, failing to provide a convincing 
explanation for why South African governments ‘bandwagoned’ with the governments of 
states such as Kenya and Zimbabwe, rather than ‘balancing’ against these governments, 
alongside more ICC-supportive states such as Botswana.44 International social and do
mestic political and cultural considerations assist, however, in making sense of this puz
zle.
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In this case, two such factors can be identified: social pressure from other regional gov
ernments for South Africa to display ‘appropriate’ regional solidarity, and cultural align
ment on the part of domestic elites. Both tendencies can be seen, for example, in Mbeki’s 
encouraging: ‘South Africans to embrace an African identity and [promoting] the 
continent’s political, economic and social renewal’.45 The Mbeki government was similar
ly a leading actor in the establishment of the African Union and in its promotion as the 
primary vehicle for regional cooperation. Accordingly, taking into account the expecta
tions and preferences of other prominent African governments to maintain notional re
gional leadership, South African governments have had little option but to align with 
dominant regional views of the ICC as these have evolved over time, in light of, for exam
ple, Burundian, Kenyan, Sudanese, and Ugandan government experiences.46 In short, in 
this reading South African policy choices regarding the ICC have primarily reflected re
gional normative expectations.47

That said, it is unlikely that external expectations would have had quite so much bearing 
on South African foreign policy choices, had the experiences of much of the ANC (p. 614)

leadership during apartheid not also inculcated a widespread predisposition towards anti- 
colonialism and regional solidarity. This affinity, in this account, resulted in a widespread 
domestic political preference for regional, African initiatives over broader multilateral so
lutions to cooperation problems, and discomfort with Western-dominated approaches.48

In respect of the ICC, accordingly, it seems reasonable to view South African government 
preferences as having been closely affected by dominant regional views of the court, in 
large part owing to the socialized preference for regional solidarity on the part of the 
ANC leadership, against a background of minimal great power engagement and a rational 
privileging by successive South African governments of regional interests. Taken togeth
er, these factors may also assist in explaining individual manifestations of backlash, such 
as the evident readiness of the South African executive to override domestic judicial ac
tors (and international and local human rights organizations) in permitting al Bashir to 
leave South Africa in 2015.49

VI. Serbia and the ICTY: Persistent Backlash

A. Background

If South African obligations to the ICC have over time become honoured more in the 
breach than in the observance, the evolution of Serbian government attitudes to the ICTY 
illustrates the opposite dynamic, with persistent, aggressive opposition fading with time 
into grudging compliance and latterly tactical support. The Serbian case also illustrates 
well the extent to which backlash can be constrained by strong countervailing interests 
and engaged great powers, notwithstanding the domestic dominance of ‘non-compliance 
constituencies’.50
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The tortured path of Serbian and other Western Balkan governments’ compliance with 
the ICTY has been the subject of innumerable scholarly and policy tracts.51 In brief, how
ever, it was evident when the ICTY was established in 1993 that there was little (p. 615)

prospect of the Milošević-dominated Yugoslav government recognizing the court’s legiti
macy, let alone cooperating with the court, even though ‘Serbian war crimes [lay] at the 
epicenter of the Balkan wars and comprise[d] the primary focus of the Tribunal’s prosecu
tions’.52 This position evolved little during Milošević’s period of dominance, with a mini
mal number of ‘voluntary surrenders’ from Serbia to The Hague between 1993 and 
2001.53 Rather, throughout this period, Milošević and domestic partners sought to cast 
the ICTY ‘as a political anti-Serb Tribunal, one more instrument that other nations would 
use to victimise the Serbs’.54

The prospects for Serbian cooperation were not improved by the Tribunal’s indictment of 
Milošević in the midst of NATO’s military intervention in Kosovo in March 1999, nor by 
the subsequent refusal by ICTY prosecutors Louise Arbour and Carla del Ponte to investi
gate the NATO conduct during that conflict.55 Matters improved in fits and starts follow
ing Milošević’s removal from power, however, as the US and EU increasingly utilized con
ditionality to promote Serbian cooperation, resulting in the surrender to the Tribunal of 
Milošević (2001), Radovan Karadžić (2008), and Ratko Mladić (2011).

The Serbia-ICTY case provides a particularly interesting illustration of a situation where 
backlash was essentially the default setting throughout most of the relevant period, with 
national authorities persistently refusing to recognize the Tribunal’s authority.56 This en
ables the Serbian case to be examined to highlight not only drivers of tribunal opposition, 
but also factors contributing to what might be termed the eventual ‘normalization’ of gov
ernment attitudes towards the ICTY.

B. ‘It is an incredible situation. We always have a problem with Ser
bia. Always’57

In terms of realist factors, the Serbian experience highlights the importance of great pow
er engagement in enabling or preventing backlash. In this instance, the coalition of great 
powers responsible for establishing the Tribunal via the UN Security Council displayed 
relatively little concern to ensure Serbian cooperation with the court for several years. In
stead, the Clinton administration initially promoted the Milošević government as an inter
locutor for the Bosnian Serbs, prioritizing peace in Bosnia over justice.58 (p. 616) The Day
ton Agreement, moreover, led to US pressure on Serbia lessening, with a series of 
wartime sanctions lifted.59

The situation began to shift with the Kosovo conflict, with NATO governments increasing
ly seeing value in the ICTY.60 Following opposition victory in the 2000 elections, the US 
and EU then began to tie the provision of financial aid, potential NATO membership, and 
closer regional integration to the surrender of indictees to The Hague. There is consen
sus, for example, that the 2001 arrest of Milošević resulted specifically from the prospect 
of the US withholding a $100m aid package.61 Compliance with arrest warrants (and re
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quirements for provision of records) then continued to improve over time as Serbia was 
‘exposed to the full force of international conditionality’,62 culminating in the surrender to 
the ICTY of Karadžić and Mladić, along with other longstanding indictees.

Shifts in external pressure on Serbia were also mirrored by shifts in the decisional calculi 
informing Serbian government decision-making. Viewed by the US and allies as a neces
sary interlocutor with the Bosnian Serb leadership at the time, for example, the Milošević 
government risked little by non-compliance with ICTY demands in the immediate post- 
Dayton environment, and indeed stood to gain in terms of domestic and wider regional 
support from continued, high profile defiance.

This view changed over time, however, with the Kosovo conflict and subsequent deposal 
of Milošević amid growing popular discontent with his leadership. The former raised the 
costs of continued non-cooperation, refocusing international attention on Serbian obliga
tions to the ICTY, particularly in respect of high-profile indictees such as Milošević, and 
foreshadowing US and European conditionality to come. The latter, meanwhile, reduced 
the domestic costs and highlighted benefits of cooperation with the ICTY, as the Miloše
vić-era political leadership was, over time, marginalized. Indeed, while not without set
backs, in the aftermath of the 2003 assassination of Zoran Đinđić (the reformist post- 
Milošević Serbian prime minister), in an operation titled by its authors ‘Stop The Hague’, 
the successor government led by Zoran Živković (a Đinđić ally) went as far as to utilize 
cooperation with the ICTY tactically, requesting that the Tribunal indict former senior 
members of the state security service, subsequently transferred to The Hague.63

With respect to international and transnational social pressure, the Serbian experience 
highlights the limits of such pressure in ameliorating backlash in a political environment 
with marginal aligned domestic support and limited support from powerful states. More 
specifically, despite extensive use by the ICTY and civil society supporters, the Milošević 
government proved largely immune to transnational civil society’s usual technique of 
‘naming and shaming’,64 failing to make even the instrumental adaptation that (p. 617)

might in other circumstances be expected.65 Underlying this lack of impact would appear 
to be Serbia’s pre-existing international pariah status, and Milošević’s ability to retain the 
support of key domestic elites despite this, alongside the ‘ambivalent and at times seem
ingly contradictory approach’ of the international community to the issue of Serbian coop
eration with the ICTY.66

At the same time though, the case also highlights another indirect avenue for such pres
sure: ultimately tribunal requirements and Serbian obligations were adopted by policy 
makers in the US and EU following extensive lobbying and the garnering of domestic sup
port in key states by the ICTY itself, most visibly through the activities of its chief prose
cutors.67 It was only when pressure exerted by the ICTY and transnational civil society ac
tors on the Serbian leadership was allied to the support of powerful states that persua
sion began to bear fruit—though polling data suggests that even following Milošević’s de
position there was minimal popular support within Serbia for the ICTY on the grounds 
that ‘cooperation would be “just” ’.68 On occasion, moreover, the post-Milošević Serbian 
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government appeared to engage in normative pressure of its own: attempting to shame 
the ICTY and its supporters by highlighting the risk of instability following further cooper
ation with the court.69

As this discussion illustrates, domestic politics formed a key determinant of Serbian atti
tudes to the ICTY throughout its life. A combination of determined elite opposition to co
operation, with broad popular support for this position (and minimal visible dissent), 
made a predisposition to backlash all but inevitable during the period of Milošević’s domi
nance, with little opening for transnational advocacy, particularly in the absence of com
mitted support from strong, engaged great powers.70

Perhaps more puzzling from this perspective, however, is the persistence of backlash be
yond the fall of Milošević, especially with political change accompanied by an apparent 
increase in the strength of domestic liberal sentiment.71 Again, however, domestic politi
cal structures and arrangements were critical: even after Milosevic’s loss in elections, 
key political actors, with popular and elite support,72 were strongly opposed to improving 
cooperation with the ICTY—famously, the post-Milošević Yugoslav government under Vo
jislav Koštunica initially favoured the continuation of Milošević’s oppositionist (p. 618) po
sition.73 Indeed, the halting progress towards cooperation under Đinđić and successors il
lustrates well the fragile and primarily instrumental (rather than principled) basis of post- 
Milošević Serbian acquiescence to US and European demands to cooperate with the 
ICTY.74

VII. Lebanon and the Special Tribunal: Absent 
Backlash
In contrast to permanent or externally-imposed ad hoc courts, hybrid tribunals may be 
more likely to be designed collaboratively between international and domestic actors to 
fit individual sets of circumstances, and so may be expected to be less likely to experi
ence backlash than the former. That said, the extent of domestic assent to such courts 
may vary: in this regard, the STL presents a particularly interesting case, having been es
tablished by the UN Security Council, rather than jointly by international and domestic 
authorities.

Accordingly, compared to the Special Court for Sierra Leone and the Extraordinary 
Chambers in the Courts of Cambodia, the legal basis of the STL does not include domes
tic primary legislation (though its jurisdiction does include some domestic offences). 
Rather, in formal terms the court more closely resembles the externally-imposed ad hoc 
tribunals. This is of course only part of the story, though: the Lebanese government under 
Fouad Siniora was instrumental in establishing the Tribunal, efforts to establish a domes
tic legal basis for the court failing due to parliamentary paralysis. The failure to achieve 
parliamentary ratification, however, is itself testament to the domestic tensions that have 
affected the STL from the outset.
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Despite significant domestic pressure, primarily from Hezbollah, successive Lebanese 
governments have continued to provide nominal support to and participation in STL activ
ities, including providing Lebanese judges to the court as well as ongoing financing. Ac
cordingly, the Lebanese attitude to the STL cannot be said to constitute an example of 
backlash. However, given the limited extent of Lebanese cooperation with the STL, this 
case presents a valuable opportunity to consider the extent to which the pluralist taxono
my assists in understanding the absence as well as the presence of backlash.

(p. 619) A. Background

The STL was established in the aftermath of the 14 February 2005 assassination of 
Lebanese former Prime Minister Rafic Hariri. At the time of the assassination, there was 
growing international concern (primarily from the US and France) and domestic dissatis
faction with continued Syrian domination of Lebanon, with Hariri at the forefront of ef
forts to diminish this influence. Unsurprisingly, there was initially a widespread view 
amongst the ‘March 14’ Lebanese anti-Syrian coalition,75 and French and US officials, 
that Syria was responsible for Hariri’s assassination.76

With support from France and the US, and amidst Syrian military withdrawal from 
Lebanon, in April 2005 the Security Council established an international Commission to 
support anticipated domestic prosecutions. At the request of then-Prime Minister Fouad 
Siniora and March 14 allies following parliamentary opposition from Hezbollah and Syri
an opposition, the Security Council subsequently proceeded to establish the STL without 
Lebanese legislative consent, the court commencing operations in March 2009.77

The work of the STL during its first several years has been described in detail 
elsewhere.78 For present purposes, however, it is important to bear in mind that while the 
Tribunal pursued its mandate at a deliberate pace, events in Lebanon moved much more 
rapidly. Indeed, even before the STL formally commenced work, growing tension between 
a weakened March 14 coalition and an increasingly assertive Hezbollah-led opposition 
(‘March 8’) led to the 2008 Doha Accords, resulting in a government of national unity led 
by Siniora but with Hezbollah participation, in a settlement providing each bloc a veto 
over government initiatives. At the same time, the US and France (March 14’s primary 
foreign backers) shifted position, signalling growing rapprochement with Syria. Reflect
ing these developments, by September 2010 then-Prime Minister Saad al-Hariri, Siniora’s 
successor and Rafic Hariri’s son, distanced himself from earlier accusations of Syrian in
volvement in the 2005 assassination.79

With domestic politics dominated by an uneasy coexistence between March 14 and 
Hezbollah/March 8, the January 2011 issuance by the STL of indictments against four 
Hezbollah members heralded crisis. Fuelled by a breakdown in a Saudi-Syrian mediation 
process over how to handle the indictments, Hezbollah-aligned ministers withdrew 

(p. 620) from the Hariri government, causing its collapse and the formation of a govern
ment under Najib Mikati, more closely aligned with Hezbollah and March 8. The Mikati 
government in turn collapsed in March 2013 following further cabinet splits, having 
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failed to agree a unified position on handling the STL, though in the meantime having 
maintained financial support for and judicial participation in the Tribunal at Mikati’s in
sistence.80 Tammam Salam, appointed to succeed Mikati in April 2013, included in his 
government members of both the March 14 and March 8 coalitions, and continued 
Mikati’s provision of support to the STL.81 At the same time though, there was little indi
cation during either premiership that the Lebanese government would be able to detain 
any indictees given vociferous Hezbollah opposition.82 In consequence, there was evident
ly little surprise in Lebanese government circles when the STL opened trials in absentia 

in January 2014.83

Salam resigned in December 2016 in the wake of growing tension between Saudi Arabia 
and Hezbollah,84 and was replaced as prime minister by Saad al-Hariri,85 with trials in ab
sentia continuing to progress in The Hague. There has been little indication, however, 
that al-Hariri’s reappointment is likely to result in a revised approach to the STL, to date 
signified primarily by continued financial support, but with little readiness (let alone abili
ty) to entertain detaining indictees over Hezbollah objections.

B. Lebanon and the STL: reassuringly undemanding

Since its establishment, the P5 and regional powers have taken relatively little interest in 
the work of the STL, focusing attention more on preventing a recurrence of violence and 
promoting narrower interests in the Lebanese arena. The US, for example, has most re
cently viewed Lebanese politics primarily through Syrian and Iranian lenses. Similarly, 
while successive French governments have voiced support for the STL, France has more 
recently focused on maintaining Saad al-Hariri in power domestically, and both Syria and 
Saudi Arabia (the dominant regional actors) have to date favoured (p. 621) continuing cur
rent Lebanese ‘undemanding cooperation’ with the STL. Given the extent to which suc
cessive Lebanese governments have been fractured and hamstrung by internal divisions, 
it is accordingly relatively straightforward to understand Lebanese policy towards the 
STL as dominated by the views of stronger regional and international players.

That said, it is also important to note that the Tribunal itself has not so far required 
Lebanese governments to take measures comparable to those which proved so problem
atic (for example) for the post-Milošević Serbian government. In particular, the STL ac
cepted in fairly short order following the indictments that there was little likelihood of ei
ther the voluntary surrender of indictees, or of any of those concerned being detained by 
Lebanese forces.86 Indeed, the explicit inclusion of trials in absentia in the STL’s reper
toire (in contrast to the options available to other international tribunals) appears to have 
been critical to the continued ability of the STL to claim successful Lebanese cooperation, 
without actually requiring Lebanese governments to take more than de minimis steps to 
support the Tribunal.

This last observation is also important in respect of the calculations that have been made 
by successive Lebanese premiers to maintain support for the STL in line with Western 
and regional government preferences, but in a manner that manages disruption to rela
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tions with Hezbollah. Instructive to this end is (March 8-aligned) Mikati’s threatened res
ignation in 2001 over the issue of Lebanese financing for the STL, taking the view—po
tentially with Syrian assent—87 that Lebanon should comply with its obligations to fund 
the STL, but also committing to ‘protecting the Resistance’.88

While successive Lebanese governments have sought to square the circle of cooperating 
with the STL without causing a violent reaction from (a domestically increasingly power
ful) Hezbollah and further destabilizing Lebanese politics,89 the ambivalent official 
Lebanese position on the STL also reflects a relative absence of transnational pressure 
from the STL and broader transnational human rights communities for more extensive co
operation with the Tribunal.90 To a degree, this may simply reflect broader (p. 622) inter
national normative shifts since the Tribunal was established.91 Even then, however, do
mestic civil society initiatives that might in other circumstances be expected to support 
more extensive cooperation with the Tribunal have also been thin on the ground.92

This ‘missed point of entry’ for the STL, however, makes more sense when the constella
tions of domestic actors supportive of or opposed to the Tribunal are mapped. Put simply, 
cooperation with the STL has become a domestically politicized issue, with the extent of 
cooperation at any given time hostage to continued internal and external efforts to avoid 
a recurrence of violence by maintaining the fragile equilibrium between March 8 and 
March 14, entrenched in the Doha Accords.93 In other words, whereas backlash may well 
have resulted from unfettered Hezbollah and March 8 dominance of Lebanon,94 as long 
as the current power-sharing structures endure, bolstered by more or less supportive ex
ternal governments, and the STL itself does not make more extensive demands on the 
Lebanese government, it seems likely that the current Lebanese position of providing 
minimally domestically intrusive support to the Tribunal will continue.

VIII. Conclusion
If current trends are anything to go by, international criminal tribunal backlash is likely to 
remain a focus of concern amongst practitioners, governments, and scholars for some 
time to come. Against this backdrop, the means-and-methods-focused definition of back
lash and accompanying pluralist theoretical framework presented in the present chapter 
have much to commend them.

The former builds on existing work on backlash to provide a clear, workable focus for em
pirical research, particularly into the causal factors explaining this phenomenon. The 
adoption of a pluralist theoretical approach then provides a framing device capable of 

(p. 623) identifying a range of factors potentially explaining the prevalence and/or ab
sence of backlash in individual cases.

Indeed, in the three cases examined, this framework draws attention to critical domestic, 
international, and transnational drivers and inhibitors of backlash. Domestic politics and 
the preferences of powerful sub-state elites emerge as key, for example, in the Serbian 
and South African experiences of backlash. The framework similarly directs attention to 
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the manner in which attitudes to international courts are capable of shifting over time as 
governments’ decisional calculi and the associated costs and benefits of tribunal support 
or backlash evolve, with (for example) ICC support becoming increasingly costly within 
the context of an increasingly regional-focused South African foreign policy, and ICTY 
compliance becoming increasingly attractive to Serbian governments as the costs of non- 
cooperation rose sharply following the Kosovo conflict. The framework also highlights the 
importance of external actors, particularly the governments of more or less-closely en
gaged regional and great powers, in catalyzing (regional governments in the South Africa 
case) or limiting the prospects of backlash (the US and EU in post-Milošević Serbia and 
the US, France, Syria, and Saudi Arabia in Lebanon), illustrating the importance of taking 
into account relative state power differentials, as well as foreign policy situations and cal
culations, as factors in backlash.

At the same time, while transnational social pressure can be seen to have played an im
portant role in shaping South African and (indirectly) Serbian attitudes to the ICC and IC
TY respectively, the absence of such pressure, including from domestic civil society, is ini
tially puzzling in respect of Lebanon and the STL—until the Lebanese domestic political 
constellation is taken into account, highlighting the co-option of the STL as a partisan is
sue in Lebanese politics, dividing March 8 and March 14.

It does not follow from this discussion that these findings are generalizable to other cas
es. Nevertheless, the salience of the four sets of factors in all three instances suggests it 
will be worth exploring the extent to which similar constellations of factors are together 
capable of explaining the dynamics of backlash in other cases. In particular, to the extent 
that hybrid tribunals involve closer ‘target’ state participation in tribunal design and op
eration than might otherwise be the case, it would be instructive to examine whether the 
former are indeed less susceptible to backlash than ad hoc or permanent courts, and if so 
what the drivers of this tendency might be.95 The contrast between the ‘slow-burn’ of 
South African backlash against the ICC and persistent Serbian backlash against the ICTY 
similarly invites further consideration of the extent to which backlash might be more in
hibited where a state has voluntarily acceded to a court’s jurisdiction than where this has 
been externally imposed.96

It may also be worth considering the utility in other contexts of the government-focused 
‘means and methods’-based definition of backlash presented above, and the (p. 624) scope 
this presents to enable more rigorous qualitative and potentially quantitative analysis of 
this phenomenon, including thinking methodically about the mechanisms linking causal 
drivers and manifestations of tribunal backlash. Improving understanding of the drivers 
and dynamics of backlash should also enhance understanding of the implications of this 
tendency for individual courts and so aid tribunals and supporters in seeking to amelio
rate backlash in individual instances and more generally.

The definition and theoretical approach presented here also point the way towards addi
tional questions and issues for future consideration. The chapter has focused on backlash 
as manifested in the attitudes of individual governments towards individual tribunals: this 
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leaves open, however, the question of how widespread such backlash may need to be in 
the context of different types of court to significantly impede tribunal operations or to ef
fect institutional reform or closure. It is conceivable, for example, that a ‘norm cascade’ 
might operate in certain contexts, with antipathy towards a tribunal diffusing over time 
across governments, making institutional failure increasingly likely if not checked.97

It is also important not to neglect the role of tribunals themselves in provoking or fore
stalling backlash. In the present instance, the extent of tribunal demands on states has 
been treated as one background condition amongst others informing government posi
tions. Tribunals are political as well as judicial actors, however, and the discretionary de
mands of judges and prosecutors—regardless of whether framed as more or less inflam
matory—are also likely to be calibrated to and considered in light of assessments of their 
likely success or failure, as well as broader implications for the institutions and cases in
volved.98

The experience of the STL suggests, for example, that a ‘low-aiming’ court is less likely to 
provoke backlash than an institution that makes heavier demands on domestic interlocu
tors: in contrast, the ICC and ICTY encountered significant resistance from South African 
and Serbian authorities facing unpalatable demands. This in turn, however, invites con
sideration of whether a criminal tribunal that does not provoke some degree of serious 
opposition—at least from targeted constituencies—can be said to be performing effective
ly. As such, while there may be advantages in bracketing the drivers of judicial decisions 
and actors’ behaviour for some purposes, it will also be helpful to investigate how assess
ments and expectations of target-state behaviour colour tribunal conduct, and the extent 
to which internal tribunal actors consider anticipated responses in framing decisions and 
measures.

Understanding of the manifestations, drivers, and implications of international criminal 
tribunal backlash continues to evolve, with scholarship in this vein potentially capable of 
enabling enhanced, better-calibrated government and judicial behaviour. With this last in 
mind, and building on existing research on international tribunal backlash, (p. 625) the 
present chapter provides a set of tools designed to move debate towards methodical, evi
dence-based assessment of the dynamics of international criminal tribunal backlash. The 
first element in this ‘toolkit’ is the provision of a definition of backlash conducive to struc
tured, focused empirical analysis and comparison; the second is the provision of a theo
retical framework enabling the derivation and testing of hypotheses about the drivers and 
inhibitors of international criminal tribunal backlash. The three instances considered are, 
of course, examined all too briefly: nevertheless, these discussions helpfully illustrate the 
scope for a methodical, theoretically-informed approach to specific empirical puzzles to 
improve understanding of the trials and tribulations of international criminal tribunals.

Notes:

(1) Lord Kelvin Adam Smith Research Fellow, School of Law, University of Glasgow. I am 
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