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Mereni urovne demokracie

Freedom in the Word report by Freedom House
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CHAPTER IV
HUMAN RIGHTS

4, International Covenant on Civil and Political Rights

Mezinarodni smlouvy

Entry into force  : 23 March 1576, in accordance with article 45, for all provisions except those of article 41; 28 March
1579 for the provisions of article 41 (Human Rights Committee), in accordance with paragraph 2 of
the said article 41.

Registration : 23 March 1976, No. 14668
[} u u Ny . o 3 . 5 .
_ Pod pIS X ratlfl kace/prIStup Status : Signatories : 74. Parties : 173
Text : Certified true copy

United Nations, Treaty Series, vol. 999, p. 171 and vol. 1057, p. 407 (procés-verbal of rectification
of the authentic Spanish text); depositary nofification C.N.782.2001 TREATIES-6 of 5 October 2001
[Proposal of correction to the original of the Covenant (Chinese authentic text]] and

—_ P révn |, Zévaz N OSt C.N.8.2002 TREATIES-1 of 3 January 2002 [Rectification of the original of the Covenant (Chinese

authentic text)].

Note : The Covenant was opened for signature at New York on 19 December 1566.
Participant Signature Accession(a), Succession(d), Ratification
Afghanistan 24 Jan 1983 a

Albania 40ct 1991 a

Algeria 10 Dec 1968 12 Sep 1985

Andorra 5 Aug 2002 22 Sep 2006

Angola 10 Jan 1952 a

Antigua and Barbuda 3 Jul 2015 a

Argenting 19 Feb 1968 8 Aug 19386

Armenia 23 Jun 19932 a

Australia 18 Dec 1972 13 Aug 1980

Austria 10 Dec 1973 10 Sep 1978
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HOW--
NATIONS
BEHAVE

Law and
Foreign Policy

second
edition

LOUIS HENKIN

Publisbed for the Councn. on ForrigN ReraTions

HOW INTERNATIONAL LAWSWORKS

A RATIONALWCHOTEE THEORY

“Almost all nations observe
almost all principles of
international law and almost all
of their obligations almost all the
time’

3 dlvody dodrzovani
mezinarodnich smluv (3 R)
* Reputace

« Reciprocita

 Retaliace (odplata)
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Faktory ovlivnujici dodrzovani MLP rozhodnuti

- Povaha télesa, které vydalo rozhodnuti (soudy x vybory)
« Charakteristiky na strane statu:
- Kvalita instituci
Vztah k MP
Demokracie
Velikost statu
Clenstvi v EU

European Journal of International Relations

Home Browse Submit Paper About Subscribe

The power of human rights tribunals: Compliance with the European Court of
Human Rights and domestic policy change

Courtney Hillebrecht



Rada Evropy

- ,Panevropska“

- 46 statu

Council of Europe 46 Member States

§I é‘EI

'l

o Linaroourg = =
e ey 1 — e
Korems ks

joord
* SV?N#‘

C n
y 2@
Arctic (0]

Soventa

ﬂ % giI "EI]
H

= “an Mayen *
Mo / (Nor)
5/ .
EH : 2
st 5
:iml:mca ?::d:i‘ { ) e =
T i gcdat X
= = H Arctig O o
# Jon Hopen
e o e
— = i
i —I -

<
www.coe.in

Bulgara
=

; W
g
3
— - »v
s e «®
N\ SwigZers
“ \‘(‘@‘ il
<
&= o
.
L |

'i|]
s

COUNCIL OF ELROPE

n
pe Y y erra
,‘“du"'a“ﬂn Algeria  qynisia Medi

|
v
AR

Po)" o Algeria

Moroee, furista =
[ PR S —— esl? ‘CONSEIL DE LEUROPE
> Z TibYs <

Moroccq

R acerstion

= Liby2



Rada Evropy

COUNCIL OF EUROPE

CONSEIL DE LEUROPE

Terminologie
RE, EU atd.

1949

PACE

Co RE déla?

LP
Demokracie
Pravni stat (RolL)

T =
[P =

w =



Evropska umluva o LP (1950)

Nejefektivnéjsi mezinarodni systém pro ochranu LP
Zalozila ESLP 1959
Pristup jednotlivce 1998 (Protokol 11)

Mezistatni stiznosti (vice zde)

Georgia v. Russian Federation (IV) (no. 39611,/18) 22.08.2018
Ukraine v. Russian Federation (VIIT) (no. 55855/18) 29.11.2018
Liechtenstein v. the Czech Republic (no. 35738/20) 19.08.2020
Armenia v. Azerbaijan (no. 42521/20) 27.00.2020
Armenia v. Turkey (no. 43517/20) 04.10.2020
Azerbaijan v. Armenia (no. 47319/20) 27.10.2020
Ukraine v. Russian Federation (IX) (no. 10691/21) 19.02.2021
Russia v. Ukraine (no. 26958/21) 22.07.2021



https://www.echr.coe.int/Pages/home.aspx?p=caselaw/interstate&c=

Evropsky soud pro LP

CH PRAVECH (POVODNI)
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Jak se dostat kK ESLP?
_Kdo
_ Kdy
_Kde

— Jaka prava?
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Evropska umluva o lidskych pravech

Co je jejim obsahem?

Povinnost stat respektovat prava definovana v Umluvé (&l. 1)
Pravo na zivot (cl. 2)

Zakaz muceni (Cl. 3)

Zakaz otroctvi a nucenych praci (cl. 4)

Pravo na svobodu a osobni bezpecnost (Cl. 5)

Pravo na spravedlivy proces (Cl. 6)

Ulozeni trestu jen na zakladé zakona (Cl. 7)

Pravo na respektovani soukromého a rodinného zivota (cl. 8)
Svoboda mysleni, svedomi a nabozenského vyznani (cl. 9)
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Evropska umluva o lidskych pravech

Co je jejim obsahem?

= Svoboda projevu (cl. 10)

= Svoboda shromazd'ovaci a sdruzovaci (Cl. 11)

= Pravo uzavrit manzelstvi (Cl. 12)

= Pravo na ucinny opravny prostredek (cl. 13)

= Zakaz diskriminace (Cl. 14) — plati subsidiarne k ostatnim
praviim zaru¢enym Umluvou

= Dale viz protokoly: ochrana vlastnictvi, pravo na vzdélani,
pravo na svobodné volby atd.
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Evropsky soud pro LP

 Stiznost k soudu Ize podat az po vycerpani vnitrostatnich
opravnych prostredku

« Soudni senaty
« 1 (samosoudce)
« 3 (vybor)
« 7 (senat)
« 17 (velky senat)

 Pri konstatovani poruseni prava ze strany statu miize ESLP pfiznat
jednotlivci tzv. primérené zadostiucinéni (financni kompenzace)
« Individualni opatreni
« Obecna opatreni
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Evropsky soud pro LP

« Reformy soudu

» Protokol 14: zavedeni samosoudce

 Protokol 15: zkraceni IhGty k podani stiznosti z 6 na
4 mésice

 Protokol 16: zavedeni moznosti poradniho stanoviska

=
w =

W=



17

Priklad: relativni prava

Jakékoliv omezeni prava musi byt:

» Predepsano zakonem

* Nezbytné v demokratické spoleCnosti (=pfimérene)
« Sledovat legitimni cil

Pfimérenost znamena, Ze zasah do prava nesmi byt vétSi, nez je nezbytné nutné k
dosazeni nékterého zajmu uvedeného v Umluveé.

Priklad
Clanek 8: Prévo na respektovani soukromého a rodinného Zivota

1. Kazdy ma pravo na respektovani svého soukromého a rodinného Zivota, obydli a korespondence.

2. Statni organ nemuize do vykonu tohoto prava zasahovat kromé pfipadu, kdy je to v souladu se
zakonem a nezbytné v _demokratické spole¢nosti v_zajmu narodni bezpeénosti, verejné
bezpelnosti, hospodarského blahobytu zemé, ochrany pofadku a pfedchazeni nepokojim a
zlo€innosti, ochrany zdravi nebo moralky nebo ochrany prav a svobod jinych.
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Priklad: absolutni prava

Clanek 3: zakaz mudeni

Nikdo nesmi byt muéen nebo podrobovan nelidskéemu ¢i poniZujicimu zachazeni anebo trestu.

Absolutni zakaz:

* Neexistuji zadné pripady, kdy by pravo mohlo byt omezeno (neni zde druhy odstavec definujici

moznosti omezeni)
« Stat se nemuze odchylit od zakazu ani v pfipadé ohrozeni statni existence (mozné odchylky v dobé

vyjimeCného stavu jsou uvedeny v Cl. 15)
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Priklad: zakaz muceni

Nikdo nesmi byt mucen nebo podrobovan nelidskému cf
ponizujicimu zachazeni anebo trestu.

= Muceni x nelidské Ci ponizujici zachazeni
- rozliSeni dle intenzity (zohlednéni faktor{: doba trvani,
psychicke faktory, pohlavi, vék, zdravi atd.)

= Zachazeni x trest

Pro Ucely interpretace pouzivd Soud definici muéeni z Umluvy
OSN proti muceni: jakéekoli jednani, jimz je cloveku umysine

pusobena silna bolest nebo télesné ¢f dusevni utrpeni' s cilem...
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Priklad: zakaz muceni

Typy pripadt v rozhodovaci Cinnosti Soudu:

= Policejni vyslech

- napr. Aksoy v. Turecko

Podminky ve véznicich (Ci jinych detencnich zarizenich)

- napr. Kalashnikov v. Ruska federace

Extradice, deportace

- napr. Soering v. UK

Télesné tresty
- napf. Tyrer v. UK

Jiné
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Priklad: zakaz muceni

Povinnost statii
= Negativni: neporusovat zakaz muceni
= Pozitivni: vySetrovat, potrestat, odSkodnit

Pripady poruseni cl. 3 v letech 1959-2021
= 26 statl: 0 pripad{ poruseni

= 16 statd: 1-5 pripadd poruseni
= Ttalie: 9

= Moldavsko: 9

= Ukrajina: 21

= Turecko: 31

= Rusko: 83
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Soucasné problemy

Legitimita ESLP je negativné ovliviovana:

« Backlog/dlouha doba fizeni (soud jako obét vlastniho uspéechu)
* Nedostatky v implementaci rozsudku
* Populisticka kritika ESLP

Rozhovor s predsedou ESLP (Robert Spano, rozhovor 2021) zde.
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https://www.centrumlidskaprava.cz/predseda-evropskeho-soudu-pro-lidska-prava-robert-spano-soud-urychli-rizeni-tim-ze-se-zameri-na

Povest ESLP v Clenskych statech RE: priklad UK
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What has the European Convention on Human Rights ever done for us?

https://www.youtube.com/watch?v=ptfimAY6M6aA
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https://www.youtube.com/watch?v=ptfmAY6M6aA

ECtHR — Analysis of Statistics

Number of applications allocated to a judicial formation?

Chart 1 Applications allocated to a judicial formation per year
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https://www.echr.coe.int/Documents/Stats_analysis_2020_ENG.pdf
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ECtHR — Analysis of Statistics

Chart 2 Applications pending before a judicial formation

160000

151600

140000

120000

100000

80000

60000

40000

20000

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

M=

(P e
w =


https://www.echr.coe.int/Documents/Stats_analysis_2020_ENG.pdf
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ECtHR — Analysis of Statistics

Chart 7 Number of judgments since 2010
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https://www.echr.coe.int/Documents/Stats_analysis_2020_ENG.pdf
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ECtHR — Analysis of Statistics

Chart 3 High case-count States

the Republic of Moldova
1050

7800
12.6%

Russia
13650

Turkey
11750
19%
10400
16.8%

Total number of pending applications: 62,000
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https://www.echr.coe.int/Documents/Stats_analysis_2020_ENG.pdf
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ECtHR — Analysis of Statistics

Chart 9 Applications disposed of judicially in 2020

Applications disposed of judicially in 2020

Inadmissible
32232
82%

Struck out
3280
8%

Judgments_/

Struck out for friendly

1901 Struck out for unilateral settlement
5% declaration 1375
402 4%
1%

Total applications
39,190
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https://www.echr.coe.int/Documents/Stats_analysis_2020_ENG.pdf
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ECtHR - Overview ECHR 1959-2020

Subject-matter of the Court’s violation judgments (1959-2020)

Right to a fair hearing
(Art. 6),
37.65%

Right to respect for private
and family life

Right to liberty and security
(Art. 5),

13.34% (Art. 8),

4.99%

Other violations,
7.63%
Protection of property

(P1-1),
11.43% Right to an effective

remedy

Prohibition of torture and (Art. 13),...

inhuman or degrading
treatment
(Art. 3),
11.70%
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https://www.echr.coe.int/Documents/Overview_19592020_ENG.pdf

ECtHR — Overview ECHR 1959-2020

INDIVIDUAL APPLICATION

| |
v ! 1
SINGLE JUDGE COMMITTEE
1 judge 3 judges

= L

~ - -

Referral

I
|
4

GRAND CHAMBER
4 17 judges
+

Relinquishment
...........

‘ I

MINISTERS

[ COMMITTEE OF ] p

M=

(P e
w =



@SAGE J ourn al S Browse Resources My Tools

PFiklady: CR a velky senat

Netherlands Quarterly of Human Rights

Home Browse Submit Paper About Subscribe

DH v Czech Republic Six Years Later: On the Power of an
International Human Rights Court to Push Through Systemic
Change

— 2007: D.H. proti Ceské republice

First Published April 20, 2017, pp. 286-321

— Velky senat rozhodl, Ze v pfipadé stéZzovatell, romskych déti zarazenych do > Show Absiract
ostravskych zvlastnich skol, byl porusen zakaz diskriminace v pravu na
vzdélani zaruéeny v €lanku 14 Umluvy ve spojeni se &lankem 2 Protokolu &. 1.

— Vice

— 2021: Vavfika a ostatni proti Ceské republice

— Velky senat rozhodl, ze Ceskd republika nepFekrocila svij prostor pro uvazeni
(margin of appreciation) pfi nastaveni systému povinného ockovani déti.
Dale shledal, Ze v pripadé prvniho stézovatele, kterému byla pro
nenaockovani jeho déti uloZzena pokuta, a ostatnich stézovatel(, kteti nebyli
pro nepodstoupeni povinného ockovani prijati do materské skoly, nedoslo k
poruseni jejich prava na ochranu soukromého zivota dle ¢lanku 8 Umluvy.

— Vice
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http://eslp.justice.cz/justice/judikatura_eslp.nsf/$$WebSearch1?SearchView&Query=(%5BNazev%5D%3D%22D.%20H.%22&SearchMax=0Start=1&Count=1500&pohled=1&searchorder=4
http://eslp.justice.cz/justice/judikatura_eslp.nsf/$$WebSearch1?SearchView&Query=(%5BNazev%5D%3D%22vav%C5%99i%C4%8Dka%22&SearchMax=0Start=1&Count=1500&pohled=1&searchorder=4
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Budouci vyvoj: pravo na zdravé zivotni prostredi?

* Doktrina living instrument

» Evropska umluva o lidskych pravech a absence prava na zdravé zivotni prostredi
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ZP: Vnitrostatni rozhodnuti

= Nizozemi: pripad Urgenda (2019)
= Nemecko (2021)

= Adalsi

Dutch Supreme Court
Governments must take climate action now

&
@, .
oot “rge“da #climatecase
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ZP: Evropsky soud pro lidska prava

=  Duarte Agostinho and Others v. Portugal and 32 Other States
= Verein KlimaSeniorinnen Schweiz and Others v. Switzerland

=  Greenpeace Nordic and Others v. Norway
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Dalsi mechanismy Rady Evropy

— Pres 200 smluv
— Nepodléhaji soudu, doporuceni expertnich vyboru

— Lidska prava
ESC

CPT

ECRI

FCNM

ECRML

CHRB

GRETA
GREVIO

— Demokracie

g i
L

— Programy a projekty el ’ “""'-”-5 ms 73 ‘ R
— Pravni stat | o 4] am gii ™ -- %q |

— Benatska komise I {_4“,4_,4.4‘;4 T AT

_ GRECO Dol B i cfeirdbe Conseil de 'Europe
— MONEYVAL




Dalsi mechanismy Rady Evropy

KONTROLNI MECHANISMUS

% INDIVIDUALNI STIZNOST PRIMO MEZINARODNIMU SOUDU
= g INDIVIDUALNI STIZNOST KVAZLJUDICIALNIMU ORGANU + MEZINARODNI SOUD
z g INDIVIDUALNI STiZNOST KVAZIJUDICIALNIMU ORGANU

E PODAVANI ZPRAV STATU A JEJICH HODNOCENI ODBORNYM ORGANEM

Zdroj: Ochrana lidskych prav
v mezinarodnim pravu, Jan Lhotsky

MUNI
FSS



Dalsi mechanismy Rady Evropy

— Pres 200 smluv
— Nepodléhaji soudu, doporuceni expertnich vyboru

— Lidska prava
— ESC: Evropska socialni charta (1961), revidovand ESC (1996), kolektivni stiznosti (1995)
— CPT: Evropsky vybor pro zabranéni muceni a nelidskému ¢i poniZujicimu zachazeni nebo trestani
— ECRI: Evropska komise proti rasismu a intoleranci
— FCNM: Ramcova umluva o ochrané narodnostnich mensin
— ECRML: Evropska charta regionalnich a mensinovych jazyku
— CHRB: Umluva o lidskych pravech a biomediciné
— GRETA: Skupina expertl proti obchodovani s lidmi
— GREVIO: Skupina expertu proti nasili vici Zendm a domacimu nasili

— Demokracie
— Programy a projekty

— Pravni stat (rule of law)

— Benatska komise: Evropska komise pro demokracii prostrednictvim prava

— GRECO: Skupina statl proti korupci

— MONEYVAL: Vybor expertl k vyvhodnoceni opatreni proti legalizaci vynosu z trestné ¢innosti a
financovani terorismu

gk}
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Otazka

Kdo byl v zaFi 2021 zvolen soudcem/soudkyni ESLP za CR?
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Otazka

Kdo byl v zafi 2021 zvolen soudcem/soudkyni ESLP za CR?
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Shrnuti

« Rada Evropy (1949)
« Zaméreni: lidska prava, demokracie, pravni stat
« Sidlo Strasburk
 ESLP je soucasti systému Rady Evropy

« Evropsky soud pro LP
* Nejpokrocilejsi regionalni system ochrany LP
* Aplikuje Evropskou umluvu o LP a jeji protokoly
* Rozhodnuti pravné zavazna (rozsudky)

 Jiné LP mechanismy RE
» Vystupy jsou doporuceni (formalné pravné nezavazne)
» Napfr. Evropska socialni charta, CPT, Benatska komise

MU
F S






Rada Evropy: reakce na Krym

— Situace 2014 - 2019

— Hlasovaci prava Ruské federace

Euronews 2019: https://www.youtube.com/watch?v=eP90Q8X8|3|E

43

7 ‘ ﬂ ulvlrlrm !!!
Nai ‘ W iﬁi%f ~= H%a

1

_4.4111\\\\-

| Council of Europe Conseil de I'Europe


https://www.youtube.com/watch?v=eP9Q8X8j3jE
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ESLP:

pripady z Ruska

Chart 3 High case-count States

the Republic of Moldova
1050

1150 1.7% remaining 37 States
7800

12.6%

Russia
13650

Turkey
11750
19%
10400
16.8%

Total number of pending applications: 62,000
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Rada Evropy

Newsroom

Council of Europe suspends Russia’s rights of representation

ot (N ;T A

COUNCIL OF EUROPE STRASBOURG 25 FEBRUARY 2022 Q Q g

In line with the Statute of the Council of Europe, the Committee of Ministers has today
decided to suspend the Russian Federation from its rights of representation in the
Committee of Ministers and in the Parliamentary Assembly with immediate effect as a
result of the Russian Federation’s armed attack on Ukraine.

LK E LTI R B GEER R GEdthe Russian Federation remains a member of the Council of Europe and party to the

relevant Council of Europe conventions, including the European Convention on Human Rights)

The judge elected to the European Court of Human Rights in respect of the Russian Federation also remains a member of
the Court, and applications introduced against the Russian Federation will continue to be examined and decided by the
Court. Suspension is not a final measure but a temporary one, leaving channels of communication open.

The decision was taken following an exchange of views with the Parliamentary Assembly in the Joint Committee.
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ESLP: pfedbézné opatieni

Evropsky soud pro lidska prava vydal pfedbézné opatreni, ve kterém pozaduje po ruské vlade, aby se ,zdrzela
vojenskych utoku proti civilnimu obyvatelstvu a civilnim objektum, véetné obytnych budov, vozidel zachranné
sluzby a dalSich zvlasté chranénych civilnich objektu jako jsou Skoly a nemocnice, a aby neprodlené zajistila
bezpecnost zdravotnickych zarizeni, personalu a vozidel zachranné sluzby na uzemi, které je pod utokem nebo
obléhano ruskymi jednotkami.”

TTReen, Press Release

issued by the Registrar of the Court

EURQPEAN COURT OF HUMAN RIGHTS ECHR 068 (2022)
COUR EURQPEENNE DES DROITS DE LHOMME 01.03.2022

The European Court grants urgent interim measures in application concerning
Russian military operations on Ukrainian territory

Today, the European Court of Human Rights has decided to indicate to the Government of Russia to
refrain from military attacks against civilians and civilian objects, including residential premises,
emergency vehicles and other specially protected civilian objects such as schools and hospitals, and
to ensure immediately the safety of the medical establishments, personnel and emergency vehicles
within the territory under attack or siege by Russian troops.

the European Convention on Human Rights. Interim measures are urgent measures which, according
to the Court’s well-established practice, apply only where there is an imminent risk of irreparable
harm?.

Under Rule 39 of the Rules of Court, the Court may indicate interim measures to any State Party to IVI
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The Russian Federation is excluded from the Council of Europe
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COMMITTEE OF MINISTERS STRASBOURG 16 MARCH 2022 Q Q é

In an extraordinary meeting this morning, ({gl=lelsTyTyiTia =00 Y ITTEC= e (Yallo [=To MRT o MR 13 =
ontext of the procedure launched under Article 8 of the Statute of the Council of Europe,
hat the Russian Federation ceases to be a member of the Council of EuropefcSR{gelgiRtele\'A
after 26 years of membership.
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Evropsky soud pro lidska prava

EUROFEAN COURT OF HUMAN RIGHTS 22/03/2022
COUR EUROPEENNE DES DROITS DE LHOMME

Resolution of the European Court of Human Rights
on the consequences of the cessation of membership of the Russian
Federation to the Council of Europe in light of Article 58 of the European
Convention on Human Rights

DECLARES THAT

1. The Russian Federation ceases to be a High Contracting Party to the Convention on 16 September
2022.

2. The Court remains competent to deal with applications directed against the Russian Federation in
relation to acts or omissions capable of constituting a violation of the Convention provided that they
occurred until 16 September 2022,

3. The suspension of the examination of all applications against the Russian Federation pursuant to
the decision of the President of the Court of 16 March 2022 is lifted with immediate effect.

4. The present Resolution is without prejudice to the consideration of any legal issue, related to the
consequences of the cessation of the Russian Federation’s membership to the Council of Europe,
which may arise in the exercise by the Court of its competence under the Convention to consider
cases brought before it.
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Jan Lhotsky



