Seminar ¢. 1
a) priprava pfikladu pro analyzu na seminifi. Hodnoceni bude probihat z pohledu
ZMPS i Rimské umluvy.
b) Rozhodnuti 29/76 — otazky. Rozhodnuti naleznete v databazi CELEX pod jeho
Cislem.
V tomto dokumentu je rozhodnuti (nekvalitné) zkopirovano. V databazi je mozné jej
ziskat i v jiném jazyce nez anglictiné.

Spole¢nost ABS majici sidlo na uzemi Némecka a spolecnost DSD majici sidlo na izemi
CR, vstoupily do jednani o vzniku smlouvy o dodavce 50 tun dribeziho masa z Némecka do
CR. Vzhledem k tomu, Ze doslo k vyskytu pta&i chiipky na ostrové Rujana, CR vyuzila
moznosti a zakazala dovoz veskerého dribeziho masa z této oblasti. Ve smlouve byly
nasledujici, pro nas zajimavé dolozky:

1. Tato smlouva se fidi némeckym pravem.
2. Ptechod vlastnického prava k pfedmétu smlouvy se posouva k okamziku zaplaceni
kupni ceny. Vyhrada vlastnického prava se fidi némeckym pravem.

Za situace, kdy by o pfipadu rozhodoval ¢esky obecny soud:

a) které procesni a kolizni normy by pouzil. Odivodni doktrinou ¢i ustanovenim zakona.
(Poznamka: Bez odivodnéni nebude odpoveéd’ zapoctena).

b) Jak by obecné mohl Cesky soud fesit kvalifikacni otazku, a jak by ji pravdépodobné
fesil. Uved obecné, jaké metody kvalifikace znaS. Uved’ jejich silné a slabé stranky.

c) Mohlo by byt v daném pripad€ vyuzito napiiklad prijeti zpétného odkazu? Vysvétli o
jakou situaci v pripadé zpétného odkazu jde. Piijeti ¢i nepfijeti odivodni doktrinou i
zakonem.

d) Pokud strana B bude tvrdit, ze doslo ke vzniku smlouvy, avSak strana A tvrdi, ze
souhlas nedala, resp. jeji chovani nelze vykladat jako vyraz vile uzaviit smlouvu, fes
kolizn€ danou otazku (tj. jakym pravnim fadem se fidi vznik smlouvy a zda je mozné
Stépeni. Odivodni predevsim zakonem).

e) Uved, pravni rezim vécné pravnich uc¢inkd. Mohlo zde dojit k mobilnimu konfliktu?
Vysvétli, co to je mobilni konflikt a uved’, jak tuto situaci zdkon tesi)

f) Pokud by strana B zaplatila pfedem za zbozi, strana A zbozi nezaslala a doslo k zaniku
smlouvy. Penize by nebyly vraceny. Kvalifikuj nastalou situaci. Podrad’ pod kolizni
normu. Proved’ a odiivodni kolizni Gvahu.

g) Pro dany ptipad uved’, jaky by byl pravni rezim smlouvy, pokud by vznikla a uved’
pfipadna omezeni obligac¢niho statutu, ktera vyplyvaji ze zadané situace.

h) Kvalifikuj normy tykajici se zakazu dovozu. Uved’, zda budou ¢i nebudou tyto normy
odsunuty v pfipadé volby prava.

1) V pfipad¢, ze by neexistovala dolozka o volbé prava, urcit pravni rezim smlouvy.



OtazKky na seminar

a) Uved’, jaky vyznam ma sjednoceni interpretace narizeni — amluvy?

b) Uved’, o které ustanoveni se opira polozZeni predbézné otazky v pripadé aktu
z oblasti justi¢ni spoluprace ve vécech civilnich?

¢) Krozhodnuti LTU v. Eurocontrol

- Popi$§ podstatu problému

- Uved, kterého terminu se tykal interpreta¢ni problém

- Uved’, jaka zakladni zasada tykajici se interpretace byla vyslovena

- Uved’, jaky vyklad zde byl potvrzen jako zakladni

-V uvedeném pripadé uved’, kdy jsou z dosahu imluvy vylouceny pripady,
kdy na jedné strané stoji organ stiatu a na druhé strané osoba soukromého
prava

Kopie pripadu (nekvalitni)

Judgment of the Court of 14 October 1976.

LTU Lufttransportunternehmen GmbH & Co. KG v Eurocontrol.

Reference for a preliminary ruling: Oberlandesgericht Diisseldorf - Germany.
Case 29-76.

Summary

Parties

IN CASE 29/76

REFERENCE TO THE COURT UNDER ARTICLE 1 OF THE PROTOCOL OF 3 JUNE 1971 ON THE
INTERPRETATION BY THE COURT OF JUSTICE OF THE CONVENTION OF 27 SEPTEMBER 1968 ON
JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS BY THE
OBERLANDESGERICHT DUSSELDORF FOR A PRELIMINARY RULING IN THE ACTION PENDING BEFORE THAT
COURT BETWEEN

FIRMA LTU LUFTTRANSPORTUNTERNEHMEN GMBH & CO . KG , DUSSELDOREF ,

AND

EUROPEAN ORGANIZATION FOR THE SAFETY OF AIR NAVIGATION ( EUROCONTROL ), BRUSSEL ,

Subject of the case
ON THE INTERPRETATION OF THE CONCEPT ' CIVIL AND COMMERCIAL MATTERS ' WITHIN THE MEANING
OF THE FIRST PARAGRAPH OF ARTICLE 1 OF THE CONVENTION OF 27 SEPTEMBER 1968 ,

Grounds

1 BY ORDER DATED 16 FEBRUARY 1976 RECEIVED AT THE COURT REGISTRY ON THE FOLLOWING 18
MARCH , THE OBERLANDESGERICHT DUSSELDORF REFERRED TO THE COURT OF JUSTICE PURSUANT TO
THE PROTOCOL OF 3 JUNE 1971 ON THE INTERPRETATION OF THE CONVENTION OF 27 SEPTEMBER 1968
ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS (
HEREINAFTER REFERRED TO AS ' THE CONVENTION ' ) THE QUESTION WHETHER , FOR THE PURPOSES OF
INTERPRETING THE CONCEPT ' CIVIL AND COMMERCIAL MATTERS ' WITHIN THE MEANING OF THE FIRST
PARAGRAPH OF ARTICLE 1 OF THE CONVENTION , THE LAW TO BE APPLIED IS THE LAW OF THE STATE IN
WHICH JUDGMENT WAS GIVEN OR THE LAW OF THE STATE IN WHICH PROCEEDINGS FOR AN ORDER FOR
ENFORCEMENT WERE ISSUED .

2 THE FILE SHOWS THAT THE QUESTION AROSE WITHIN THE CONTEXT OF PROCEEDINGS UNDER TITLE III
, SECTION 2 , OF THE CONVENTION IN WHICH EUROCONTROL ASKED THE COMPETENT GERMAN COURTS



TO AUTHORIZE THE ENFORCEMENT OF AN ORDER BY THE BELGIAN COURTS THAT LTU PAY TO IT CERTAIN
SUMS BY WAY OF CHARGES IMPOSED BY EUROCONTROL FOR THE USE OF ITS EQUIPMENT AND SERVICES

3 UNDER ARTICLE 1 , THE CONVENTION ' SHALL APPLY IN CIVIL AND COMMERCIAL MATTERS WHATEVER
THE NATURE OF THE COURT OR TRIBUNAL ' . THE SECOND PARAGRAPH OF ARTICLE 1 STATES THAT IT
SHALL NOT APPLY TO ' ( 1 ) THE STATUS OR LEGAL CAPACITY OF NATURAL PERSONS , RIGHTS IN
PROPERTY ARISING OUT OF A MATRIMONIAL RELATIONSHIP , WILLS AND SUCCESSION ; ( 2)
BANKRUPTCY , PROCEEDINGS RELATING TO THE WINDING-UP OF INSOLVENT COMPANIES OR OTHER
LEGAL PERSONS , JUDICIAL ARRANGEMENTS , COMPOSITIONS AND ANALOGOUS PROCEEDINGS ; ( 3)
SOCIAL SECURITY ; ( 4 ) ARBITRATION '.

APART FROM PROVIDING THAT THE CONVENTION SHALL APPLY WHATEVER THE NATURE OF THE COURT OR
TRIBUNAL TO WHICH THE MATTER IS REFERRED AND EXCLUDING CERTAIN MATTERS FROM ITS AREA OF
APPLICATION , ARTICLE 1 GIVES NO FURTHER DETAILS AS TO THE MEANING OF THE CONCEPT IN
QUESTION .

AS ARTICLE 1 SERVES TO INDICATE THE AREA OF APPLICATION OF THE CONVENTION IT IS NECESSARY ,
IN ORDER TO ENSURE , AS FAR AS POSSIBLE , THAT THE RIGHTS AND OBLIGATIONS WHICH DERIVE
FROM IT FOR THE CONTRACTING STATES AND THE PERSONS TO WHOM IT APPLIES ARE EQUAL AND
UNIFORM , THAT THE TERMS OF THAT PROVISION SHOULD NOT BE INTERPRETED AS A MERE REFERENCE
TO THE INTERNAL LAW OF ONE OR OTHER OF THE STATES CONCERNED .

BY PROVIDING THAT THE CONVENTION SHALL APPLY ' WHATEVER THE NATURE OF THE COURT OR
TRIBUNAL " ARTICLE 1 SHOWS THAT THE CONCEPT ' CIVIL AND COMMERCIAL MATTERS ' CANNOT BE
INTERPRETED SOLELY IN THE LIGHT OF THE DIVISION OF JURISDICTION BETWEEN THE VARIOUS TYPES
OF COURTS EXISTING IN CERTAIN STATES .

THE CONCEPT IN QUESTION MUST THEREFORE BE REGARDED AS INDEPENDENT AND MUST BE
INTERPRETED BY REFERENCE , FIRST , TO THE OBJECTIVES AND SCHEME OF THE CONVENTION AND ,
SECONDLY , TO THE GENERAL PRINCIPLES WHICH STEM FROM THE CORPUS OF THE NATIONAL LEGAL
SYSTEMS .

4 IF THE INTERPRETATION OF THE CONCEPT IS APPROACHED IN THIS WAY , IN PARTICULAR FOR THE
PURPOSE OF APPLYING THE PROVISIONS OF TITLE III OF THE CONVENTION , CERTAIN TYPES OF JUDICIAL
DECISION MUST BE REGARDED AS EXCLUDED FROM THE AREA OF APPLICATION OF THE CONVENTION ,
EITHER BY REASON OF THE LEGAL RELATIONSHIPS BETWEEN THE PARTIES TO THE ACTION OR OF THE
SUBJECT-MATTER OF THE ACTION .

ALTHOUGH CERTAIN JUDGMENTS GIVEN IN ACTIONS BETWEEN A PUBLIC AUTHORITY AND A PERSON
GOVERNED BY PRIVATE LAW MAY FALL WITHIN THE AREA OF APPLICATION OF THE CONVENTION , THIS IS
NOT SO WHERE THE PUBLIC AUTHORITY ACTS IN THE EXERCISE OF ITS POWERS .

SUCH IS THE CASE IN A DISPUTE WHICH , LIKE THAT BETWEEN THE PARTIES TO THE MAIN ACTION ,
CONCERNS THE RECOVERY OF CHARGES PAYABLE BY A PERSON GOVERNED BY PRIVATE LAW TO A
NATIONAL OR INTERNATIONAL BODY GOVERNED BY PUBLIC LAW FOR THE USE OF EQUIPMENT AND
SERVICES PROVIDED BY SUCH BODY , IN PARTICULAR WHERE SUCH USE IS OBLIGATORY AND EXCLUSIVE

THIS APPLIES IN PARTICULAR WHERE THE RATE OF CHARGES , THE METHODS OF CALCULATION AND THE
PROCEDURES FOR COLLECTION ARE FIXED UNILATERALLY IN RELATION TO THE USERS , AS IS THE
POSITION IN THE PRESENT CASE WHERE THE BODY IN QUESTION UNILATERALLY FIXED THE PLACE OF
PERFORMANCE OF THE OBLIGATION AT ITS REGISTERED OFFICE AND SELECTED THE NATIONAL COURTS
WITH JURISDICTION TO ADJUDICATE UPON THE PERFORMANCE OF THE OBLIGATION .

5 THE ANSWER TO BE GIVEN TO THE QUESTION REFERRED MUST THEREFORE BE THAT IN THE
INTERPRETATION OF THE CONCEPT ' CIVIL AND COMMERCIAL MATTERS ' FOR THE PURPOSES OF THE



APPLICATION OF THE CONVENTION AND IN PARTICULAR OF TITLE III THEREOF , REFERENCE MUST NOT BE
MADE TO THE LAW OF ONE OF THE STATES CONCERNED BUT , FIRST , TO THE OBJECTIVES AND SCHEME
OF THE CONVENTION AND , SECONDLY , TO THE GENERAL PRINCIPLES WHICH STEM FROM THE CORPUS
OF THE NATIONAL LEGAL SYSTEMS .

ON THE BASIS OF THESE CRITERIA , A JUDGMENT GIVEN IN AN ACTION BETWEEN A PUBLIC AUTHORITY
AND A PERSON GOVERNED BY PRIVATE LAW , IN WHICH A PUBLIC AUTHORITY HAS ACTED IN THE
EXERCISE OF ITS POWERS , IS EXCLUDED FROM THE AREA OF APPLICATION OF THE CONVENTION .

Decision on costs

COSTS

6 THE COSTS INCURRED BY THE GOVERNMENT OF THE FEDERAL REPUBLIC OF GERMANY , THE
GOVERNMENT OF THE ITALIAN REPUBLIC AND THE COMMISSION OF THE EUROPEAN COMMUNITIES ,
WHICH HAVE SUBMITTED OBSERVATIONS TO THE COURT , ARE NOT RECOVERABLE .

AS THESE PROCEEDINGS ARE , IN SO FAR AS THE PARTIES TO THE MAIN ACTION ARE CONCERNED , IN
THE NATURE OF A STEP IN THE ACTION PENDING BEFORE THE OBERLANDESGERICHT DUSSELDORF , THE
DECISION AS TO COSTS IS A MATTER FOR THAT COURT .

Operative part

ON THOSE GROUNDS ,

THE COURT

IN ANSWER TO THE QUESTION REFERRED TO IT BY THE OBERLANDESGERICHT DUSSELDORF , BY ORDER
DATED 16 FEBRUARY 1976 , HEREBY RULES :

1 .IN THE INTERPRETATION OF THE CONCEPT ' CIVIL AND COMMERCIAL MATTERS ' FOR THE
PURPOSES OF THE APPLICATION OF THE CONVENTION OF 27 SEPTEMBER 1968 ON
JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS,
IN PARTICULAR TITLE III THEREOF , REFERENCE MUST NOT BE MADE TO THE LAW OF ONE OF
THE STATES CONCERNED BUT, FIRST, TO THE OBJECTIVES AND SCHEME OF THE CONVENTION
AND , SECONDLY , TO THE GENERAL PRINCIPLES WHICH STEM FROM THE CORPUS OF THE
NATIONAL LEGAL SYSTEMS ;

2 . A JUDGMENT GIVEN IN AN ACTION BETWEEN A PUBLIC AUTHORITY AND A PERSON
GOVERNED BY PRIVATE LAW , IN WHICH THE PUBLIC AUTHORITY HAS ACTED IN THE EXERCISE
OF ITS POWERS, IS EXCLUDED FROM THE AREA OF APPLICATION OF THE CONVENTION .



