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e Opakovani
— Pravni teorie
— Smlouva — eSmlouva
— Okamzik uzavreni eSmlouvy
— Modelové eSmlouvy

« Judikatura k modelovym eSmlouvam
o Jak platn e uzavrit klikaci eSmlouvu?
o Zaver
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| Pravni teorie

 Pravni vztah
— Norma
— Objekt
— Subjekt
 Pravni ukon
— Pojmové znaky
— Nalezitosti
e Smlouva
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e Inverze pozic
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 Distan ¢ni/Adhezni
 E-mall

e Click-wrap

e Click-through
 Browse-wrap

Elektronicka kontraktace



MASARYKOVA UNIVERZITA

"% PRAVNICKA FAKULTA
S USTAV PRAVA A TECHNOLOGII

Judikatura k modelovym
eSmlouvam
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Click-wrap / Click-through
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e Caspi et al. v. Microsoft,

- 323 N.J. Super. 118, 732 A.2d 528 (N.J. Super.
Ct. App. Div. 1999)
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MSN Home My MSN Hotmail Search Shopping Money People & Chat

Internet Service
Member Services  Help

Review Subscription Agreement n's‘,.\‘!

Review the MSMN 8 Subscription Agreement and the Passport Terms of Use helow

1.2 HS5N includes wvarious Web sites, Ueb pages, software and services
operaced by the Microsofrt Corporation, One MHicrosoft Way, Redmond,
Washington 98052 or its affiliates. &s used in this Subscription
Agreement, "you” or “your” means you, anyone who has access to use your
MSN account, and any person utilizing sn issociated Account, as defined
below in Section 9. You must be at least eighteen (18) vears of age to
subscribe to MSN.

1.3 Your use of a particular Web site or service within HSN may be under
additional terms, codes of conduct or guidelines, including without
limitation, particular features or offers such as syeepstakes or chat
areas (the "Additional Terms"). Your acceptance of this Subscription
Agreement constitutes your acceptance of any Additional Terms applicable
to any Web site or service within MSN. In the event that anycthing in this
Subscription Agreement conflicts with the Additional Terms then this
Subscription Agreement shall control.

2. PRIVACY AND PROTECTICN OF PERSCNAL INFORMATION

2.1 MSN adheres to the MSN Statement of Privacy for the collection and use.:J

A evmane snmsremmsnm 1 v o e e s Ames  mimun semwed mee elam WOERY e me mvamsnte s Ties v sm ey

MSN Privacy Statement | Terms ofUse | Passport Privacy Staterment

B =2 o= :l
i |

* Detalls of Standard MSM Internet access Plan: For users of Windows® S8 or later operating system only. You must
addionally subsoribe to MSN Internet access in accordance with ts Member Agreement to access the service, A major crec
card s required. The current price far the MSH Standard Unlimited access Plan will be automatically charged to your credit card

until you cancel your account or select an allernative plan. MSN is available only for personsl non-commercial use. Additional
phone andior long distance toll charges rnaaf apply. k is the customet's responsablﬁ'tv to check with their phone company to

e S A P R R A e St AP e e e o e e e e T L e i e S e S S i SR L S i S
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to any Webk site or service within M5N. In the event that anything in this
Subscription Agreement conflicts with the Additional Terms then this
Subscription Agreement shall control.

2. PRIVACY AND PROTECTIONM OF PERSCOMAL INFORMATION

2.1 MSN adheres to the N3N Statement of Privacy for the collection and use ll

ol semsane samamm s B A e v e d Wemnn mmw semzsd mer o lam WOERT Cmme mvament sl Tiee d semmey

MENM Privacy Staterment | Temms ofUse | Passport Privacy Statermnent

* Detalls of Standard MSN Internet access Plan For users of Windows® 98 or later operating system only. You must
additionally subscribe to MSHN Internet access in accordance with s Member Agreement 1o access the service, A major credd
card is required. The current price for the M3N Standard Unmited asccess Plan will be automatically charged to your credit card
until you cancel your accourt or select an allernative plan, MSH is available only for personal non-commercial use. Additional
phone andior long distance toll charges may apply. It is the customer's responsibility to check with their phone company to
determine if addtional phone charges may apply. Local market network activity and capacity may affect access availabiliy.

** Detalls of MSN Internet access Limited Hour Plan: You first 20 hows of use are inchuded in the $3.95 monthly fee, all access
lime in excess of 20 hours will be charged to you at the rate of $1 .50 per hour. For users of Window=® 98 or later operating
systems only. Includes MSN Internet access client sottvware only. You must addtionally subscribe to MSN Internet access in
accordance with ts Member Agreemert to access the service. MSN Internet access s only available to residents of the 50
Unied States, the District of Columbia and Puerto Rico, A major credt card is required. The current price for the Limited Hour
Plan will be sutomatically charged to your cred? card until you cancel your account or select an alternative plan, MSN is
available only for personal non-commercial use. Addiional telephone andior long distance toll charges may apply. & is the
customer's responsibiity to check with their phone company to determine if additional phone charges meay apply. Local market

Cetiamrke mctivode and mamasdo e = =t = = el o

By typing ry name in the box below | am attaching my electranic signature to and agreeing to the MSN 8
Subscription Agreement, Passport Terms of Use, MSN Statement of Privacy, NET Passport Privacy Statement and
the plan terms oullined above (the "Agreements™ and | consent to receive all information from MSN in electronic
form only. | understand that if | do not agree to all the Agreements in their entirety without madification, then |
should discontinue this process and close my browser to discontinue my registration.

Type your first and last name (gddf afg): |

Back Continue |
—_—

MS5H - More Useful Everyday
MSN Home My MSN Hotmail Search Shopping Money People & Chat

~— alt
s .
EVAOPERA UNE Wil
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e ,..Zdd se byt jasne, ze velikost ani umisteni dolozky
o volbé soudu nejsou nikterak neobvyklé. Podle vseho
tato dolozka vypada presne stejnée jako vetsina
ostatnich ustanoveni smlouvy. Jednalo se o prvni
polozku v poslednim odstavci elektronického
dokumentu. Soudu je zndmo, Ze nekolik odstavcu
smlouvy bylo, zrejme kvuli zduraznem napsdano
velkym pismem, vetsina ustanoveni viak byla
napsana malym pismem. Neshleddvame na stylu nebo
forme prezentace této dolozky nic, co by mohlo
poslouzit za zaklad uvah, ze byla do smlouvy
zarazena nefer zpusobem skryvajicim nebo
zlehcujicim jeji obsah. “
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e Groff v. America Online,.Inc.,

— Groff v. America Online, Inc., 1998 WL 307001 (R.I.
Super. 1998).
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Browse-wrap
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e Pollstar v. Giggmania,
- Ltd 170. F. Supp. 2d 974, 981 (E.D. Cal. 2000)

Elektronicka kontraktace



17 | Browse-wrap A&, MASARYKOVA UNIVERZITA

PRAVNICKA FAKULTA
USTAV PRAVA A TECHNOLOGII

e Specht v. Netscape Communications Corp.,
- 150 F Supp. 2d 585, 593-94 (S.D.N.Y. 2001)

PLEASE REVIEW AND AGREE TO THE
TERMS OF THE NETSCAPE

SMARTDOWNLOAD SOFTWARE
LICENSE AGREEMENT

Elektronicka kontraktace
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e ,Neni duvod se domnivat, ze uZzivatelé
budou prochazet nejruznejsi obrazovky (na
webové strance) jen proto, Ze tam ty
obrazovky proste jsou.

e Kdyz...uzivatelé... stahuji soubory bez
viditelneho oznameni, ze se tim zavazi k
dodrzovani smluvnich podminek, nelze
pripodobnit okolnosti takové transakce
standardnim distancnim smlouvam

uzaviranym v ramci papirové komunikace. “
B Y
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V. Jak platn e uzavrit klikaci
eSmlouvu?

Elektronicka kontraktace



:==: PRAVNICKA FAKULTA
smluv oM USTAV PRAVA A TECHNOLOGIT

40 | Spolehlivy konsens u klikacich #\&% MASARYKOVA UNIVERZITA

Dostupnost
Zobrazeni
Souhlas
Oprava

Archivace
— spotrebitelsky rezim smluv (853a OZ)

L A
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Click-wrap
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% avast! Antivirus Setup |:I| _|z]

Licencni ujednani

LICEMEMT UJEDMAN]

TOTO JE DOHODA MEZ] WMARMI A ALWIL SOFTWARE, PRAHA,
CESKA REPLBLIEA,

POUZINMANIM TOHOTO SOFTWARD AKCEPTUJETE WEECHNY
PODMINEY TETO

DOHOD.

4.6 antivirus P™

Jesthze nesouhlazite & podminkami této dohady, nepokracujte
v instaladnim procesu a produkt watte obchodnilow, u kterého
jete jgj zizkal.

avastl

Toto baleni obsahuje programové webaveni [Software] a doprovodné
vysvetluici matenaly [Dokumentace). Temin Software zahrnuje
jakékoliv upgradovang verze, dopliky a kopie Software. ALWIL Saofware
vam udéluje nevphradni pravo pouzivat Software a Dokumentac,

za predpokladu, Ze souhlasite & nasledujicim ujednanim;

1. Pougivani Software.
Jste opravnéni -

L#) Mesouhlazim

~— alt
s .
EVAOPERA UNE Wil
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% avast! Antivirus Setup

4.6 antivirus P™

avastl

Licencni ujednani

R

(A=

LICEMEMT UJEDMAN]

TOTO JE DOHODA MEZ] WMARMI A ALWIL SOFTWARE, PRAHA,
CESKA REPLBLIEA,

POUZINMANIM TOHOTO SOFTWARD AKCEPTUJETE WEECHNY
PODMINEY TETO

DOHOD.

Jesthze nesouhlazite & podminkami této dohady, nepokracujte
v instaladnim procesu a produkt watte obchodnilow, u kterého
jete jgj zizkal.

Toto baleni obsahuje programové webaveni [Software] a doprovodné
vysvetluici matenaly [Dokumentace). Temin Software zahrnuje
jakékoliv upgradovang verze, dopliky a kopie Software. ALWIL Saofware
vam udéluje nevphradni pravo pouzivat Software a Dokumentac,

za predpokladu, Ze souhlasite & nasledujicim ujednanim;

1. Pougivani Software.
Jste opravnéni -

(1 Souklazim (%) Mesouhlasim

Elektronicka kontraktace
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4.6 antivirus P™

avastl

% avast! Antivirus Setup

Licencni ujednani

LICEMENT UJEDMNANI

TOTO JE DOHODE MEZ WAMI A ALWIL SOFTWARE, PRAHA,
CESKA REPUBLIKA,

POLZMNAMIM TOHOTO SOFTWARL AKCEPTUIETE WEECHNY
PODMINEY TETO

LOHODY.

Jestlize nesouhlazite s podmink.ami o dohody, nepokracute
v ihztalacnim procesu a produkt viatte obchodnikowi, u kterého
jete jej ziskal

Tota baleni obsahuje programové wwbaveni [Software] a doprovadné
wyevetiujici materialy [Dokumentace). Termin Software zahmuje
jak&koliv upgradované verze, dopliky a kopie Software. ALWIL Sofware
vam udéluje nevihradni pravo pouZivat Software a Dokurmentaci,

za predpokladu, Ze souhlazite = naszledujicim ujednanim:

1. Pouzivani Software.
Jzte opravnéni -

[i3

® Souklasim () Mesouhlazim

czpet | | Daki> || Stemo

Elektronicka kontraktace

~— alt
s .
EVAOPERA UNE Wil



MASARYKOVA UNIVERZITA

PRAVNICKA FAKULTA
USTAV PRAVA A TECHNOLOGII

Click-through
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| vitavaez  FniHY HUDEAFILE | \Hedilalle oomacispoTReEREs - Ao/ VIDED | @m BOSITACE - ELEKTROMIA éﬂ",},{?ﬁ HUDEA & FILI | @fﬁnl.lﬂ’ VEE PRO ZAKATMICY B |

lkatalog vyrobd parametry privodd vade objednaviy kontakt napovéda

Hlavni strana » Kok = Pokladna

Produkt Cena/fks Ks Cena DPH
Siemens METS Atlas Grey 2.678,- 1 2.678,- 19%
Dopravneé a balné (Osobni odbér, Brno) Fdarma!
______ cyklatni poplatek 1,20 19%
DPH, zaokrouhleni + DPH 199 509,05
Poukazky 0,00
" 1 Cena celkem =
:;n?‘ii?:é:lakupouat [véstnd DPH) 3. 189,_ Ké
Pro slovenské zakaznily Zpﬁsl:lb platby Hotowé

Reklamaéni Fad
Hikupni poukdzky
Bonusy za nakupy Krok 1 = Kontrola objednavky

Nakup na splatky Brosim pecllve vaii objedndvku - padty a druh objednaného zbo¥i, typ dopravy a zpusob platby
Naki 1 z (daji neodpovidd, vratte se prosim do kosiku nebo do vibé&ru produktd,

< nai fir
Kontakni Gdaje
Nabidka zaméstnani
Cchrana osobnich dat

Zprostfedkovani zakdzek, | Krok 2 - Nakupni poukazky
Pokud mate néjaké nakupni poukdzky, které jste zapormnéli uplatnit, pak je prosim zadejte nyni.
Hlidaci pes +Zadat ndkupni poukazky

Download cenikd
Multilicence

Krok 3 - Ob'ednéuajici

L osobni (firemni) Gddaje. Pokud nékteré z ddajd neodpovidaji skutesnosti, pak je

prosim zméfite v reglstrac:|
» Zménit lidaje v reqgistraci

Ulice nebo &.p.
Mésto
psé

Osobni

Email
Telefon e .
Firemni Udaje Udaje
Nazew firmy

18

DIC

Sidlo firmy
Doprava zboZi
Jméno/Firma
Ulice

Mésto

psé

EVAOPSHA UNE WP Ef i I M
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27 | 5. Archivace

1‘.."'-'# S "-_d -

A ﬂm T A . . ] TEEa

S D AR A A Y

gl
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EBOFGHIoe 2 - Prolesiondlni kaicelarsky aly
Ohjodndvka & 160403508
Datum &, 205, obpednang ples Cybex.cz
Castka (baz DPH) e
Cdatha (v, DFH) =!|13.l:ll:l Ei
Iplisob dopravy Osobnl odbilr, Brmg
::;q:rl:ﬁn upay sl Ipdsab plathy Hotoya
Prowe whow dibabod 3 b cdreky Diciilat kammgilat o
Eaklarenied lid Srdabirana
Hikupnl poubdzhy Hov chng SadnEe Tl byt SOebiins
:E:"": "'i"."lp"' rotvrzenl objednivky v roulat pobyreoni ohjodndviy smallen
b na b msing
G nad e Polofky abjodndviky
Eini Takitnd
. il A Produlkt Oohi PRp Dod  Stoe Cemafhs PHEWp
(eratveane oechnich dat Tharmnsan RGE 54 1 1 10,00
:"'",,I Ewilliovbnlashlisahi. | Gbal na 1215CTVOVE Box, Blck Color, NYLOH 3 H 182,00
ErREY hETHews YiEathhy oy v abladndvie jiou wiadany v KL
Hiidasl pai Obj . calcow polat kuad bafl v objednsys
Drgrda pdl ool d Poip ... podet bugd rhodl pliprasendch & opobrdmu pdbdey pre sali obisdnisby, midete 5l js vaeadnauk
T T T Dol ... podst i dadendch kund
R stor ., pofet kurd, Bterd byl ¢ cbiedniaky stamaving {rmalenyg)
Conahs .. po usadans bic OFN
Priap ... phedpoblidand <sfum mofr-ita adbdn sbadi
Fakiury yystavend ktéto objedndvce
Cisl Taktury Wyslavena Castka Ubrazens
L FEE Bl ] LHERH LG E R
gl ¥ g adinapl faltury [dahosd dobledy)
ciglipd @ galinagl @ slohosd Fastury [nanl datosd dolisd)
Thieta-l @i pobiverd podeebnkili informace o Adkierd @ Pabtur, pak prodin kG niie se iep il
v Enft na plehiod phiatrch abiedndvek
o it g hlawml strang piehigdd
B F00N, Tybay DHpbatation wr.4
Cany jeou robiareny bep DRH
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Spot rebitelské eSmlouvy
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Taiiblog org)
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* Adhezni smlouvy

e Ochrana slabsiho

« B2C

* Informace

* Pravo na odstoupeni
e Obchodni podminky

Elektronicka kontraktace
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* Audit vSeobecnych obchodnich podminek

e http://www.spotrebitele.info/audit/vychodi

ska.php
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Bl L Clenska sekee:

dovolena & volny Cas

macnost & bydleni

doprava & auto finance

udélované od 1.6.2007

informatika & telekomunikace

potraviny & zdravi

spolecnost

Cisla;
Heslo!
P Prihlasit

vase prava

505 » Dr¥itelé znatky SOS - Spoffebitelzky audit obchodnich podminek Spotiebitelsky audit
‘Elekironicka O spotfebitelském auditu
Po telefonu Drzitelé znacky SOS - Spotfebitelsky audit obchodnich podminek |Drattelé SAOP
E‘u’ regionech I‘u’lnmt dotaz

IInfnrmace pro Zajemce
I‘u"frt:hodiska pro SACQP

|Kuntakt

Provozovatel Webové stranky Platnostod = Platnost do
||”5'3|'~"E”CE Jaroslav Richter - RIMNA www.hyla.cz 18.02.2010  18.02.2011
Diskriminace
I . e w B AXIMN Trading s.r.o. www. axintrading.cz 18.02.2010 18.02 2011
|I'u'||mnsnudn| feseni sporu
|ﬁnfnrmatinn.eu Heavendskin s.r.o. www.heavendskin.cz 14.022010  14.02.2011
|bezpe c.nyn s Mariusz Aleksander Gregorczyk www. babymarket.cz 11.02.2010 11.02.2011
| Podpofte SOS
|Snutéi Stickfish, s.r.o. www.G4bit.cz 11.022010  11.02.2011
T e Michal Pimek www.dance-shop.cz 23.01.2010 23.01.2011
|‘d‘_l.‘fhnd].r clenstviv 505 Dappa spol. 5 r.o. www.kuptolevne.cz 11.01.2010  11.01.2011
|Clenstvisos Jifi Houdek www.etescoma.cz 06.01.2010  06.01.2011
|Stante se sympatizantem
|3[}3 magazin Jifi Houdek www.aaaobchod.cz 06.01.2010  06.01.2011
Mimosoudni feSeni spord ATWEB Consulting, s.r.0. www.mobilni-telefony-biz.cz 05012010  05.01.2011
|Daste daotazy -

Michal Malecek - MIGA Www.shop.miga.cz 04.01.2010 04.01.2011
|Pre55 Servis el nino parfum, s.r.o. www.parfemy-elnino.cz 26.12.2009 26.12.2010
|Kau13r 505 Jakub KoZeluh www.parfemy-kojak.cz 30.11.2009 30.11.2010
|Hebe £né& virobky Stanislav Zrust www.netradicni-darky.cz 2511.2009 2511.2010

REBA International spol. s.r.o. www.electro.cz 2511.2009 2511.2010

Snotfehitelzké datahare
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VI. Zaver
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¢ PRAVNICKA FAKULTA
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e Realizace protich udnych zajm U
— Prodavajici X Kupuijici
— Dodavatel X Spotrebitel
o Jak uzav Fit?
o Cist, &ist, &ist
o Elektronicka kontraktace — b ézna praxe
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s .
EVAOPERA UNE Wil
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¢  PRAVNICKA FAKULTA
¢ USTAV PRAVA A TECHNOLOGII

e co neni dovoleno offline, sotva bude
dovoleno online.”
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Dekuji za pozornost!

matej.myska@law.muni.cz

Tento projekt je spolufinancovan Evropskym socidlnim fondem a statnim rozpogtem Ceské republiky.
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