SEVEN

Use of Civilians as Human Shields

ONE oF THE most difficult and complex questions, from both 2 moral

and a legal point of view, arising out of the battle between democratic
states and guerilla terrorist organizations concerns the treatment of
innocent civilians on both sides when they voluntarily or involuntarily
become human shields used to protect the lives and prevent the capture
of terrorists. Whereas the state complies with the law when it fights and
employs only those measures falling within the rule of law, terrorist
organizations violate the law in their fight and are not deterred from any
methods that, in their view, can contribute to the effective advancement
of their goals, including the use of civilians as human shields. This is
done in two primary ways: First, terrorists hide among their own civil-
ians, who are voluntecred willingly or unwillingly to preserve the ter-

rorists’ safety. Second, the terrorists seize the civilians of the state against
which they are fighting as hostages either to assist their safe escape from

the scene of an attack or to be used for negotiation purposes. What,

therefore, is the scope of the protection which the state is obliged to

afford to those civilians who are used as human covers for terrorists?

International Law Regarding the Protection of Civilians in
Times of Hostilities

In chapter 2, I considered the problems involved in classifying terrorist
attacks as armed attacks vesting the state under attack with the inherent
right to protect itself and make use of force. I concluded that in view of
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the unique characteristics of the terrorist act, it is possible and even
proper to categorize it in this way. I then turnedto the issue of the choice
of law that applies to the way the attacked state implements its defen-
sive powers in these circumstances, and here too I concluded that while
in the majority of cases there is insufficient evidence to attribute the
activities of nonstate terrorist organizations to sovereign states support-
ing their actions, and consequently apply all the international laws of
war regulating the conduct of international armed conflicts, it is still
right to regard terrorist attacks as amounting to armed conflicts not of
an international character. Consequently, it would be right to apply Arti-
cle 3 common to all the Geneva Conventions of 1949, which establishes
minimum humanitarian norms binding on all parties to a conflict, and
indirectly—by way of analogy—all the jus in bello applicable to the con-
duct of international armed conflicts, which restrict the freedoms of the
parties when waging war and prevent them from making use of some of
the means at their disposal.

While it is true that all these laws are based on the principle of reci-
procity, according to which both parties to the dispute take upon them-
selves the duty to comply with the restrictions on the use of force, and
in the war against terrorist organizations only one party—the targeted
democratic state—agrees to comply with these restrictions, the demo-
cratic nature of the state and the rule of law to which it is committed
impose on it an absolute obligation to abide by these restraints. In other
words, the fact that its opponent sees itself as unfettered by these restric-
tions does not allow the state to also see itself as free of restraints, as this
would be incompatible with its character and values.

The restrictions on the freedoms of the combatant parties are prin-
cipally set out in the Hague Conventions of 1899 and 1907, the Geneva
Conventions of 1949, and the Additional Protocols to the Geneva Con-
ventions of 1977. Some of these laws have also obtained the status of
customary law over the years. As stated in chapter 2, the guiding prin-
ciple underlying these laws is the distinction between combatants and
noncombatants: warfare must be conducted solely between combatants,
who are required to refrain from causing each other unnecessary suffer-
ing and to treat captured combatants as prisoners of war, and who are
also required to refrain as far as possiblé from harming the civilian pop-
ulation and civilian property of the opposing side as well as to safeguard
the rights of the civilian population which finds itself under enemy
occupation.

Below I shall consider in more detail the norms of the laws of war rel-
evant to the issue of using civilians as human shields.
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196 THE STRUGGLE OF DEMOCRACY AGAINST TERRORISM

Protecting Civilians against Enemy Attacks

Article 3(1) common to the four Geneva Conventions of 1 049 provid.és'-

Persons taking no active partin the hostilites . . . shall jn all circum-
stances be treated humanely, without any adverse distinction founded

on race, colour, religion or faith, sex, birth or wealth, or any other sim .

ilar eriteria.

To‘ this endl, the following acts are and shall remain prohibited at
any time and in any place whatsoever with respect to the above-men-
tioned persons:

(a)‘violence to life and person, in particular murder of all kinds, mut-
lation, cruel treatment and torture; :
(b) taking of hostages;

(¢} outrages upon personal dignity, in particular humiliating and
degrading treatment;

(d) the passing of sentences and the carrying out of executions without -

previous judgment pronounced by a regularly constituted court,

affording all the judicial guarantees which are recognized as I'ndispens-.
able by civilized peoples.!

Article 48 of Protocol I Additional to the Geneva Conventions provides:

[{4

In OI.'d.GII‘ to ensure respect for and protection of the civilian population
anfi civilian objects, the Parties to the conflict shall at all times distin-
guish between the civilian population and combatants and between civil-

ian objects and mil'itary objectives and accordingly shall direct their .-
operations only against military objectives.”? Article 51(2) emphasizes |
thatan attack whose primary purpose is to spread terror among the civil-

ian population is prohibited.
Terrorist organizations by definition operate in a manner completely

contrary to this basic rule, since their acts of murderous violence are in

fact. aimed at harming innocent civilians in order to provoke dread and
panic.

In contrast, the demacratic state by definition acts to foil terror at-
tacks while remaining subject to moral and legal norms that require it
to distinguish between harm to innocent civilians and harm to terror-
1sts operating from the center of civilian populations. Accordingly, it is
pre.cluded from dropping aerial bombs onto civilian centers where’ ter-
rorists have found cover, since doing so would violate the basic prohi-
bition referred to above, as well as the provisions of Article 51(4) of
Protocol I regarding the prohibition on indiscriminate attacks, that is,
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attacks that are not directed at a specific military objective or that em-
ploy a method or means of combat which cannot, or whose effects can-
not, be directed at a specific military objective. Article 51(5)(b) expands
the protection given to civilians and defines as indiscriminate and there-
fore prohibited even an attack directed at a specific military objective if
that attack may be expected to cause incidental loss of life or injuries to
civilians or damage to civilian property that would be excessive in rela-
ton to the concrete and direct anticipated military advantage. At the
same time, we should note that Article 51(5)(a) defines as indiscriminate
and therefore prohibits an attack by bombardment by any method or
means that treats as a single military objective a number of clearly sep-
arated and distinct objectives located in an area containing a concentra-
tion of civilians or civilian property. In other words, if the military ob-
jectives are not distinet and the civilian objects are not concentrated as
required, the area may be treated as a single large military objective.
Such an interpretation erodes the protection given to civilians and may
justify causing them harm during the course of an attempted assault on
terrorists deliberately merging with them.

Article 23 of the Second and Fourth Hague Conventions of 1907
prohibits the destruction of enemy property unless such destruction be
imperatively demanded by the necessities of war. Article 54(z) and (3)
of Protocol I further prohibits attacking, destroying, or rendering use-
Jess objects indispensable to the survival of the civilian population which
are not clearly used for the military purposes of the adverse party. Arti-
cle 57(1) demands: “In the conduct of military operations, constant care
shall be taken to spare the civilian population, civilians and civilian
objects.”

Article 51(6) of Protocol I provides that attacks against the civilian
population as acts of reprisal are prohibited. The analogy that can be
drawn from this paragraph in relation to the state’s war against terror-
ist organizations is particularly relevant, since prima facie it shows that
the fact that the terrorist enemy harms civilians cannot justify the state’s
killing of civilians surrounding the terrorists. As I shall show below, the
proper construction of this article is that it prohibits a deliberate and
knowing attack against the civilian population of the adverse party as an
act of reprisal for the killing of the state’s own civilians. The article does
not prohibit an attack against the killers themselves, even though in
consequence injury is caused to civilians whose presence in the same
location as the terrorists is unknown to the democratic state, to civilians
who freely choose to support the terrorists by providing them shelter in
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198 THE STRUGGLE OF DEMOCRACY AGAINST TERRORISM

their own homes in order to deliberately blur the distinction between
civilian and terrorist objectives, and in some circumstances to innocep;
civiians who are being held against their will by the terrorists.
Article 26 of the Second and Fourth Hague Conventions provides
that the commander of an attacking force must, before commencing "
bombardment, do all in his power to warn the local authorities. L
This obligation is designed to prevent undue suffering to the civilian
population, to enable them to find shelter and protect themselves 3.
Nonetheless, the duty to give effective advance warning, as it has deve|
oped in customary international law, is not an absolute duty. A state may-
depart from it if “the circumstances do not permit advance warning,”
This review of the various provisions clearly highlights the differ-
ences between the parties in a war being waged between a democratic.
state and terrorists. The democratic state regards itself as subject to
these provisions on both a legal and a moral level, whereas the other:
side does not. h

Protecting Civilians against Being Turned into Human Shields
by Combatants from the Same Side

Article 28 of the Fourth Geneva Convention provides: “The presence.
of a protected person may not be used to render certain points or areas
immune from military operations.” a

Article 51(7) of Protocol I prohibits the parties from using the civil-
ian population as a human shield or as a means of achieving immunity -
from military attack. Accordingly, Article 58(b) requires the parties to'
the conflict to avoid as far as possible locating military objectives within
or near densely populated areas. Article 44(3) of Protocol I recognizes -
an excepton in circumstances where “owing to the nature of the hostil-
ities an armed combatant cannot so distinguish himself” from the civil-
ian population. In such cases, a combatant need only carry his arms
openly “during each military engagement” and “during such time as he
is visible to the adversary while he is engaged in a military deployment
preceding the launching of an attack in which he is to participate.” :

A violation by one side of these prohibitions does not entitle the -
other side to cause harm to the civilians of the other side.

Article 50(3) of Protocol I provides that the presence within the civil-
1an population of individuals who do not come within the definition of -
civilians does not deprive the population of its civilian character. Accord- -
ingly, Article 51(8) emphasizes that even if one party takes shelter behind
civilians, this does not release the other party from its legal obligations
with respect to the civilian population.
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Terrorists situate themselves among the civilian population with the
improper sole purpose of using those civilians as a means of achieving
jmmunity from attack by the democratic state. Terrorists are not directly
commnitted to Protocol I, but the prohibiton on the use of civilians is
not only a legal prohibition. First and foremost, it is a moral prohibi-
tion. A man is never just a means; he is always an end in himself* Turn-
ing civilians from their own people and religion into human shields is
an immoral act that frustrates the efforts of the democratic state to leave
this population outside the arena of war. Thus, the terrorists violate an
additional prohibition of international law, set out in Article 34 of the
Fourth Geneva Convention and of the International Convention against
the Taking of Hostages of 1979, which prohibits civilians being taken
as hostages.

The situation under discussion here—terrorists’ use of their own
people as iavoluntary human shields—should be distinguished from the
situation where the civilians of their swn will participate in the fighting
effort, and as part of that process shelter the terrorists and introduce
into their territory legitimate targets for attack, such as weapons facto-
ries. In the latter case, as we shall see below, the civilians may lose their
immunity to attack and become legitimate targets.

The cynical use made by the terrorists of civilians—at times even of
children, who are incapable of understanding how they are being
used—presents the democratic law-abiding state with an extremely dif-
ficult legal and moral dilemma, requiring it to choose between its duty
to protect its own citizens by engaging in military operations against
terrorist strongholds located in the heart of population centers where
every attack will entail harm to those civilians, and its duty not to harm
innocent civilians who are used against their will to shield terrorists. On
occasion, refraining from harming civilian shields during the course of
pursuing terrorists will lead to the deaths of soldiers which might other-
wise have been avoided. Such incidents introduce a new element into
the moral equation, namely, the right of soldiers to defend their own
lives. Is it right to ask them to sacrifice their right to self-defense in
favor of protecting the lives of enemy civilians?

Should, therefore, the duty of the state to protect its citizens by en-
gaging in military operations in the course of which soldiers are ent-
tled to perform essential actions to protect themselves retreat before
the moral and legal imperative that seeks to distinguish between civil-
jans and combatants, or should the legal and moral duty of the state to
do everything in its power to protects its citizens supersede?
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The Moral Dilemmas

Ademocratic state is required to fight terrorism in accordance with prin
ciples and values that are derived from its democratic nature, first amon,
which are the preservation of the rule of Jaw and respect for humag
rights. Notwithstanding their importance, an individual’s rights are ngg
a springboard for national destruction, and an individual is therefore
required to sacrifice those rlghts to the extent necessary to ensure th
proper existence of his state, since that existence is an essential preco
dition to his ability to implement those rights. It follows that we are deal
ing with a moral duty on the part of the democratic state to protect its
citizens by using the means necessary to frustrate activities endangen'n'g
their security in general, and their lives in particular. "
Before turning to an examination of the specific moral dﬂemmas a
issue in this chapter, it is necessary to provide a brief general explana-
tion of the nature and characteristics of a moral dilemma and the Ways__
of resolving it. :

A moral dilemma consists of a clash of values that makes it difficult «
act, since choosing any of the alternatives will be inconsistent with th
decision maker’s obligations and values. In this case, we are speaking of -
a situation in which a person (or state) is obliged to choose between per-:
forming a particular act (protecting the lives of the citizens of the stat
and those of its soldiers) which entails a bad outcome (harm to innocent
civilians of the adverse party), and performing a different act (refrain
ing from causing harm to the civilians of the adverse party) which also
entails a bad outcome (endangering the security and safety of the cia
zens and soldiers of the state).

In a situation with two clashing obligations; there are those who b
lieve that only one of them, depending on the circumstances, is real and.
the other is imaginary.” However, this would be too easy an answer, since
moral obligations often clash, and if we were to believe than in every
such situation one of the obligations is imaginary, most moral obliga
tions would lack any effect. Consequently, the solution must be mo
complex, and it is difficult to guarantee that it will be moral perse.

This conclusion receives added force when we speak of the moral:
dilemma confronting a state under attack which is required to choose
between the lives of its citizens and soldiers, on the one hand, and the’
lives of the compatriots of the attacking terrorists, on the other.

Kant was of the opinion that dilemmas of this type are insoluble, since:
there is a moral imperative that human beings are equal in value and
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every person must be teated as having his own value and being an end
in himself.® But I think that the absolute character of Kant’s approach
makes it overly extreme. History has shown that the maintenance of a
regular and orderly life requires that we refrain from the absolute and
replace it with realistic considerations, which often lead to human life
being superseded as a value by other values. If this were not the case we

would not be able to explain why 2 state does not allocate all the bud-

get necessary to ensure that its health services are able to grant every
patient the best possible treatment, and all the budgetnecessary for max-
imum security, education, and efforts to reduce road traffic fatalities.

True, the argument that human life is not an absolute value and that
in particular circumstances it is possible to prefer the life of one person
to that of another does not necessarily release us from a sense of moral
guilt. Having this sense indicates to us that even though the choice is
“correct,” it involves undesirable results that are regrettable, The sense
of moral guilt reflects moral character. It does not reflect the absolute
nature of a moral duty. '

In a clash between the state’s duty to protect its citizens and soldiers
and the duty to avoid harm to innocent civilians held against their will,
the former is likely to prevail. True, the killing of innocent persons is an

act that is legally prohibited and morally reprehensible; “however, it
would seem that only a few would be willing to accept in simple terms

the duty never to kill innocent persons. Someone who is not a pacifist
and who is not blind to the modern reality of war which inevitably
entails injury to the innocent, will find it difficult to argue in favor of
the principle that the killing of innocent persons is always absolutely
prohibited.” As we shall see below, moral and legal justification may be
found for the killing of innocent persons within the context of military
operations.

If we agree that there are no absolute moral obligations, we might
ask on what basis we ought to determine the prevailing moral obliga-
tion. In this chapter I shall focus on two primary moral theories: the
utilitarian-consequential doctrine and the deontological doctrine.

According to the utilitarian doctrine, the moral value of an act is de-
termined in accordance with its impact on aggregate world happiness.
Therefore, the moral action is the one that brings about the greatest
happiness.'® It follows that if harming the human shield is an essential
precondition to harming the terrorists, and consequently to causing
real damage to their ability to carry out their destructive missions, the
measure of the positive outcome (preventing terrorist attacks) will be
greater than the negative outcome (harming the innocent persons used
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as human shiclds); social happiness will increase and consequently alsg
the moral justification for the act. In contrast, according to the deonto-
logical approach, the moral value of an act is determined by its internaj:
nature and not by its outcome. An anticipated positive outcome is not
relevant to assessing its moral value, and therefore does not Justify
barming innocent persons.
These two doctrines will assist us in resolving the moral dliemmas :
that inherently arise when innocent civilians are being used by terror-
ists as human shields. _
We are concerned with a war that is consistent with the “theory of -
just war” by virtue of the fact that it is a war of self-defense. Terrorism
isnota onetime passing phenomenon. It consists of a series of prolonged, -
numerous, and brutal attacks that threaten the existence of states of the =
free world and thereby afford these states the legal and moral rzght to
self-defense.
Asnoted, Iam of the opinion that not every war is wrong froma moral :
point of view, and there are occasions when the state is under an oblig-
ation to fight those seeking to destroy it. However, this moral duty, liké
all moral duties, is not absolute in the sense that it is not morally j justi-
fied to use all means in order to fulfill it, and there may well be circum
stances where this moral duty will retreat before other, more 1rnportant'.'
moral obligations.
The dilemmas with which we are concerned here arise within the
context of a war against an enemy inspired by uncompromising radical -
ideologies. The price paid by the citizens of the state under attack from
terrorism is unbearable. Thus, it would not be moral to demand that
the state refrain completely from military activities against the attacker.
The dilemma, therefore, is not whether or not to go to war, but wluch
military measures are moral. el
Since the current laws of war do not delineate a normative framework £
for the state’s battle against a terrorist organization, it follows that even
if we were to agree with Herbert L. A. Hart’s approach whereby the law
is a microcosm of prevailing social and public morality,!! we would not .
be able to find a positive objective solution to the moral dilemmas aris-
ing within the framework of this war. The solution to every dilemma is
a subjective solution which must be adjusted to a varying reality and its -
diverse situations. '
In my view we should completely reject the assertion that soldiers
fighting a just war are entitled to do everything that might prove useful
in that war on the grounds that it is the enemy who is responsible for -
the war. Such unrestricted freedom of action is dangerous, for it trans-
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fers responsibility entirely onto the shoulders of the enemy, and it im-
properly regards the rights of the just as unqualified.”” In no war, how-
ever just, can the adverse party bear responsibility for the moral wrong-
doings of the first party.

As a rule, killing during the course of a war is permitted when itis an
essential means of self-defense. Legal and moral principles require us to
distinguish between combatants and civilians, and only the former may
be harmed. According to Michael Walzer, civilians who are not com-
batants are in a certain sense innocent and therefore entitled to a moral
immunity to which combatants are not entitled.”® This distincdon be-
tween civilians and combatants is a basic rule of the laws of war and has
special importance in a war being waged by a democratic state against
terror.

However, there are those who believe that there is no moral basis for
the distinction between civilians and combatants but only a consensual
basis. In other words, the distinction reflects the common desire of the
parties to limit the destructive consequences of the war—it expresses
mutual consent to avoid inflicting harm on the civilian population.!* Ac-
cording to this approach, if one of the parties deviates from the princi-
ple of mutuality, the other party will also be released from his duty to
abide by the distinction. I do not agree with this approach. We have seen
that according to the laws of war and in particular according to moral
imperatives, a democratic state is not discharged from its duty to avoid
inflicting harm on the civilian population merely because the adverse
party, the terrorists, deliberately targets civilians.

Moral Dilemmas in the War against Terror
DILEMMA I

As noted above, terrorists tend to protect themselves by burying them-
selves among members of their own people who are not active partici-
pants in the fighting, a practice that makes it very difficult for the state’s
security forces to operate, and makes it impossible for them to respect
the rules of war except by acting in a way that poses a real danger to
their own lives. Is it really right to ask them to pay this price?
Certainly, a state’s repudiation of moral values—and at their hearr,
respect for the life of every person—is incompatible with its obligation
to preserve the fundamental principles of democracy and is therefore
not legitimate. Consequently, it is not inconceivable for it to ask its sol-
diers to risk their lives because of the moral imperative prohibiting
causing harm to the innocent. This is a justified risk: “[Tlhe army of a
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demo_cratic state recognizes two types of situations in which a soldier
permitted to risk his own life and the lives of his soldiers: in the faca 5
the enemy and in order to save human life.”!

However, is it right to draw a parallel between (a) the situation whos
terrorists create a dangerous circumstance that poses a risk to the lives
of the citizens of the state, thereby requiring the state to protect themy
and consequently put soldiers lives at risk, and (b) a situation where tha
terrorists create a dangerous situation that poses a risk to the lives of thi
citizens of their own group, which compels the democratic state to pro .
tect the citizens of the enemy and to this end put its own soldiers’ lives
at risk? In my opinion, the two situations are not fully analogous.

In the first case, the soldiers risk their lives in order to protect the ¢it
izens of their own state, whereas in the second they risk their lives to'
protect the citizens of the enemy against a danger which the enemy itself
has created. If the state were to endanger its soldiers in order to avoid
harming enemy civilians, and as a result make it easier for the terrorises
to fight and thereafter to flee, the state would soon find itself locked in
a circle where its forces would be injured and its citizens continue to be
threatened—that is, it would not be able to effectively pursue its just
war. In circumstances of combat against an enemy operating out of a
civilian population which supports it, it may be argued that “if the guer-
rilla fighters and the population that supports them do not keep the
distinction between combatants and noncombatants, why should the
enemy be committed to this distinction?”!6

As explained, there are no absolute duties. There is no absolute duty.
not to endanger the lives of our soldiers in order to protect the citizens
of the enemy, and there is no absolute duty not to injure those citizen
The moral thing to do depends on finding the correct balance in accor-
dance with the circumstances of each case. In my opinion, as a rule, it
not proportional to acrially bombard places that are known to house ter-
rorists alongside innocent civilians. It is necessary to choose less lethal '.
means, even if they are less certain and may endanger the state’s mili-
tary forces. The operation must be precise, rigorous, and surgical, in
order to create the greatest possible distinction between the terrorists
and the civilians among whom they are concealed.

Thus, for example, during the coalition war led by the United States
and Great Britain to bring down the regime of Saddam Hussein in 2003,:
many precautions were taken to protect the Iraqi civilian population dur-
ing the aerial bombardment of targets located in or near population cen-
ters. Precision guided munitions were used, much of the bombardment
was carried out at night when most civilians were at home, penetrating
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munitions and delayed fuses were used to ensure that most blast and frag-
mentation damage was kept within the impact area, and attack angles
took into account the locations of civilian facilities such as schools and
hospitals. Despite all this, a number of the air attacks did cause damage
to the civilian population that far exceeded what was necessary in order
toachieve essential military objectives, since it was known in advance that
both the proximity of the targets to civilian concentrations and the muni-
tions chosen to increase the likelihood of success (such as air-delivered
cluster bombs) would amount in practice to indiscriminate attacks.!’?

Guilty Civilians versus Innocent Civilians. The classic approach entails
2 distinction between combatants and noncombatants, from which it fol-
lows that protection of “innocents” is actually protection of all those
who are not called “combatants.” A more correct approach from a legal,
and particularly a moral, point of view distinguishes between the guilty
and the innocent, so that there may be soldiers who are innocent and
civilians who are guilty.® Since in the case of terrorists we are not refer-
ring to soldiers in the accepted sense of the word who are comparable
to soldiers of a state, there can be no terrorist who is not guilty. Accord-
ingly, we need only distinguish between civilians who are guilty and
civitians who are innocent, and only the latter merit protection.

The effort must thus be directed at distinguishing between civilians
who have lost their rights by virtue of their involvement in the warfare
and those who have not. The distinction that interests us is not between
the participants in the war effort and those who have not contributed to
it, but between those who supply the combatants with whatever is
needed to fight and those who supply them with whatever is needed to
live, in effect all the rest. The innocent are those do nothing that would
lead them to be deprived of their rights.

On the other hand, “What is required for the people attacked to be
non-innocent in the relevant sense, is that they should themselves be
engaged in an objectively unjust proceeding which the attacker has the
right to make his concern.”"” This is the case with civilians who freely
choose to provide shelter to terrorists, allow them to operate from their
homes, and provide them with protection. These civilians are none
other than collaborators with the terrorists and as such lose their immu-
nity from harm. Is it conceivable to demand that a soldier risk his own
life to avoid injuring civilians who have supplied shelter and protection
to terrorists and permitted them to shoot at and otherwise operate
against the soldiers from their homes? This serves the policy of terror.
Accordingly, in my opinion, it would be improper to demand that such
civilians be protected merely because they take cover under the formal
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title “civilian.” The title “civilian” is not an empty phrase, and eveyy
though the protection of enemy civilians is a valuable moral and leg:
rule, it does not apply when the civilians collaborate and assist in bring
ing about the terrorists’ objectives. By doing so, these civilians becomg
participants in the actual fighting and pose a danger to the militars
forces of the state and indirectly to that state’s citizens. :

In practice, civilians who assist terrorists to carry ont their missions
must be regarded as guiltier than the terrorists themselves. Guilty civil.
1ans are not entitled to the protection to which innocent civilians are
entitled.

"The purpose of recognizing a state’s right to self-defense is to enable
it to defend itself against those who pose a threat to it or attack it—such’
as the terrorists and the civilians who collaborate with them. Nonethe
less, T do not argue that it is necessary to deliberately attack civilians’
involved in combat with the aim of killing them if it is possible to bring’
their activities to a halt in another way without creating great risk to our.
forces. Only when such an option does not exist will the obligation of 1
democratic state to avoid harm to these civilians be canceled. B

We should note that Article 52 of Protocol I Additional to the Geneva. -
Conventions defines military objectives—which are legal objectives for
attack—as objects which by their nature, location, purpose, or use make.
an effective contribution to military action and whose total or pardial de-
struction, capture, or neutralization, in the circumstances ruling at the -
titne, would offer a definite military advantage. The definition is flexiblé
and highly relative. The same objective may at one and the same time be -
regarded as civilian and military. Consequently, the article provides that
in cases where doubrt exists whether an object that is normally dedicated :
to civilian purposes is being used to make an effective contribution to
military action, it should continue to be regarded as a civilian object.
This presumption may be rebutted if contrary evidence is adduced.

My comments in this discussion apply solely to those cases where the
security forces have a credible evidentiary basis for concluding that the
civilian object has indeed undergone a change of character and has be-
come 2 military objective. In such a situation, the object attacked is not
civilian, legal authorization exists for striking at it, and the killing of -
civilians located there is not a moral wrong, since they are no longer.
“innocent.” 0

When fighting is conducted on a house-to-house basis in an urban
area and the civilians have been warned before the attack to vacate the
area but have nonetheless chosen to remain, it becomes necessary for us
to distinguish between two situations. In the first situation, the civilians
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freely choose to remain in their homes with the aim of enabling the ter-
rorists to conceal themselves among them, since they know that the
moral and legal fetters binding the state prohibit civilians from being
harmed, and consequently also the terrorists to whom they have pro-
vided shelter.

Civilians who provide shelter to terrorists are differentiated in only
one way from civilians who are physically involved with the terrorists in
fighting from their homes. Whereas the former are passively involved,
the latter are actively involved; however, their involvement exists, and it
causes them to lose their moral immunity from harm. When they choose
not to escape from the battle arena (assuming that they were warned in
advance and could have escaped) and prefer to supply the terrorists with
shelter, they incur moral blame. Their deaths will not be the deaths of
innocents, and the moral duty to protect the lives of the soldiers will
take priority.

In the second situation, in contrast, the terrorists hold the civilians
against their will as hostages, and make use of their homes and property
for their fighting purposes. It follows that these civilians are innocent
and free of any moral wrongdoing. This is sufficient, in my view, to give
rise to a moral justification for not harming them, even at the price of
endangering the state’s soldiers. As Walzer puts it:

Tt is forbidden to kill ahy person for trivial reasons. Civilians have
rights which supersede even this. And if the saving of civilian fife means
the risking of soldiers’ lives, such a risk must be accepted. Nonetheless,
there is a limit to the risks which we demand. We are talking, after all,
of death caused by mistake and by legitimate military action and the
absolute rule against attacking civilians does not apply here. War nec-
essarily endangers civilians; that is another aspect of the inferno. We
can only demand of the soldiers that they limit the risks which they
impose.?

DILEMMA 11

In the situation under consideration, when terrorists are using innocent
persons as human shields, the right to self-defense will not provide
moral and legal justification for injuring these civilians. The relevant
legal defense here is the defensc of necessity. Yet, the defense of neces-
sity only discharges a person from criminal liability, it will not necessar-
ily transform his action into a moral one. Our purpose is not to identify
the legal defense for an action whose outcome was injury to innocents,
but rather to focus on the moral justification (if one can speak of such
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justification at all) for the end result of harm to innocents in situation,
analogous to situations of necessity in criminal law, that is, in situation
where clear danger to the lives of the soldiers and civilians of the stg
cannot be avoided save by harming innocent people. '
The central concept that may assist us to draw a proper balance be
tween the duty to fight the terrorist enemy and the duty to avoid cayg
ing harm to innocent civilians is the principle of Tohar Haneshek.
Hebrew term which loosely translates as “use of weapons in a Virtu{;us i
manner” or “moral warfare,” and which refers to scrupulously abiding.
?)Y an appropriate moral system of values during the course of fight
ing.?! Tohar Haneshek requires the security forces to restrain themselves
and avoid using their military might beyond what is necessary. The fact -
that the adverse party does not regard itself as bound to comply with
similar principles does not release the democratic state from respecting'. .
such moral values. :
Accordingly, it is clear that security forces are absolutely prohibited
from using the compatriots of the terrorists as human shields for the
purpose of safeguarding soldiers’ lives during the course of their miliz
tary operations. This point—although fairly obvious—is worth empha-
sizing, since events in the field have proven that the principle is not -
always adhered to. For example, until recently, Israeli forces that oper-
ated in the Gaza Strip and in Judea and Samaria with the mission of -
catching terrorists who had gone into hiding in highly populated civil:
ian Palestinian centers on occasion seized civilian passersby who were
not suspected of any terrorist involvement and forced them to carry out’:
a range of dangerous tasks, such as removing from the roads items sus-
pected of being booby-trapped to clear traffic routes, entering aban-
doned buildings suspected of being booby-trapped, and marching in -
front of soldiers or sitting on the hoods of their vehicles in order to pro-
tect them from snipers. In other cases, after the army had encircled
homes in which wanted terrorists were hiding, the soldiers carried out
what they termed the “neighbor routine”: one of the Palestinian resi-
dents living close to the encircled house would be taken from his home,
dressed in a protective vest, and forced to march toward the targeted
house to warn its residents, those who were not wanted, of the risks to
them if they did not leave immediately and to ask the wanted men to
surrender without bloodshed. The reason given for employing this prac-
tice was that whereas the wanted terrorist would not hesitate to shoot
at soldiers, he would avoid harming one of his own people. Many times
this presumption was proved wrong, and terrorists in fact did not hesi-
tate to shoot and kill their neighbors.?2 :
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These methods, which reflect the cheapness of the lives of Palestin-
jan civilians in the eyes of the army, are not only wrong morally but also
clearly contrary to domestic law, in that they seriously violate the con-
stitational rights to human dignity, freedom, and life of these civilians,
and to internatonal humanitarian law, in that they contravene Article
27 of the Fourth Geneva Convention, which provides that “[p]rotected
persons are entitled, in all circumstances, to respect for their persons,
their honour. . . . They shall at all times be humanely treated, and shall
be protected especially against all acts of violence or threats thereof and
against insults and public curiosity.” Further, the exception set out in
the article to the effect that “the Parties to the conflict may take such
measures of control and security in regard to protected persons as may
be necessary as a result of the war” cannot permit use of innocent civil-
ians as human shields against terrorists, since this does not comply with
the precondition of necessity. The army can achieve the objectives for
which it uses civilians by alternative, less harmful means, such as bring-
ing demolition experts to deal with suspected booby traps and using
loudspeakers to warn the residents of encircled houses. Even in cases
where there are no less-harmful methods or itis impossible to use them,
and the choice is between endangering the lives of the soldiers and
endangering the lives of the local innocent civilians, the army is not
entitled to prefer the lives of its soldiers over the lives of persons uncon-
nected with terrorism who merely happen to pass by.

In addition, use of civilians as hurmnan shields violates Article 51 of the
convention, which provides that “[t]he Occupying Power may not com-
pel protected persons to serve in its armed or auxiliary forces,” since by
turning civilians into human shields, the soldiers are in effect forcing
them to participate against their will in military missions against their
own people. In response to 2 petition filed with the High Court of Jus-
tice by several human rights organizations,” the army has issued an
operational directive that strictly forbids assigning protected persons to
military operations (such as opening traffic routes or entering aban-
doned buildings suspected of being booby-trapped) or using them as
human shields.? However, the directive does allow the army to be aided
by protected persons during military operations aimed at apprehending
suspected terrorists if such persons voluntarily agree to provide the re-
quested assistance, and if the force operating in the area reasonably be-
lieves that their personal safety will not be endangered by providing such
assistance.

Even though this new procedure is undoubtedly an improvement
over the previous situation, many difficalties still remain, the most
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prominent of which concerns the element of free will. According to the'
directive, the local civilian must express willingness to provide the occs
pying power with the requested assistance, and the army has an absolyte
obligation to refrain from “encouraging” him to consent with threas..
violence, detention, and so on. In other words, the directive is based QI; :
the premise that if the army requests assistance from a protected person
and that person agrees to perform the task without undue influence, hig |
willingness is sincere, and therefore it is legally and morally justified t;
use him for the task, unless his personal safety would be endangered i,
the process. '
This assumption, in my opinion, is inherently incorrect. Interactiong
betv.veen an occupying power and the civilian population of a conquered
territory are highly delicate, since the local population is not bound to
the occupying power by duty of allegiance but rather perceives it as the
“enemy.” Hence, when armed soldiers of the occupying power appea
at the doorstep of a local civilian during an ongoing military operation :
and request his assistance in capturing one of his own people, the like:
lihood is that he would agree to provide it, but not out of free will, rather
out of fear, since he knows that the occupying power has complete con-
trol over every facet of his daily life. Only in the rarest of circumstances -
would a local civilian truly desire to assist the occupying power, and that
situation is when he has a significant personal interest in reducing the
danger of injury to innocent civilians and to the wanted persons-—that -
is, when close family members of his are in the targeted house. Indeed; '
this was also the opinion of the Supreme Court in concluding that this -
procedure was illegal. :
However, what is the law when the state army does not initate the
use of the local population as human shields but is faced with the situa-
tif)n where it cannot overcome the terrorists save by killing civilians in =
circumstances where it is extremely difficult to distinguish them from :
the wanted men? Tn such a situation, does Tohar Haneshek permit killing -
them? :
Francisco de Vitoria is of the opinion that it is forbidden to deliber-
ately kill innocents. However, killing them is permitted as a military -
necessity—that is, when there is no other way to vanquish the guilty.-
Richard Wasserstrom thinks that military necessity is a concept with a
central role to play in the implementation of the laws of war and offers
general justification for the breach of the prohibitons that form the
basis of these laws.?6 In his view, the doctrine of military necessity trans-
forms the laws of war into a general moral precept but enables them to
be circumvented.
The doctrine of military necessity is similar to Walzer’s description
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of the emergency situation as a time when it is possible to trample the

right to life even of innocents.”” Even John Rawls, who thought that

“there is never a time when we are free from all moral and political prin-
ciples and restraints,”® recognized emergency situations as an excep-
don to that rule. Accordingly, “Rawls, following Walzer, argues that
‘[civilians] can never be attacked directly except in times of extreme cri-
sis.” Therefore, we can violate human rights—we can directly attack
civilians—if we are sure that we can do some ‘substantial good’ by so
doing, and if the enemy is so evil that it is better for all well-ordered
societies that human rights be violated on this occasion.”**

There is no doubt that terror is a cruel and dangerous enemy, and
conceivably the decision to fight against it without harming the inno-
cent means sacrificing the lives of the citizens of the fighting state. In
such situations, the sense of moral urgency to avoid harm to innocents
may retreat in the face of the sense of moral urgency to defend the cit-
izens of the state. In exceptional circumstances, such a retreat may be
legally and morally justified. Take, for example, the situation where
senior wanted terrorists, who plan, send, and carry out horrendous ter-
rotist attacks, hide among innocent civilians, and it is not possible to
capture them except by engaging in a collective attack against the entire
house and all its occupants. Must we refrain from such an attack? The
question is not easy, and I tend to think it should be answered in the
negative.

When the danger posed by these terrorists is unusnal and imminent,
the weight of the moral duty to protect the citizens of the state is in-
creased, so as to supersede the moral duty to refrain from harming the
innocent, in accordance with the requirement of proportionality—that
is, the benefit from the action (saving the lives of the many civilians who
would have been injured in the future by the terrorists) exceeds the
damage caused by it (harming a limited number of innocent persons
held by the terrorists, as well as the political damage and damage to the
image of the state).

" This is what distinguishes us from the terrorists: the latter’s actions
are designed to harm the innocent, whereas the democracy intends to
strike at the guilty. Injury to the innocent, even if unavoidable, is cer-
tainly not deliberate.

'The presumption that there are no absolute moral obligations, and
consequently there is also no absolute duty not to kill the innocent, may
assjst us in removing the moral taint that has adhered to the killing of
innocent persons. Every duty may be construed in at least two ways: as
an absolute duty, on the one hand, or as a prima facie universal duty—

one that may be breached in the event of exceptional circumstances— .
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on the other* An absolute duty is a duty that will never clash with othe
duties because there are no circumstances in which it does not exist Iy
contrast, a prima facie universal duty may fall into conflict with othe
duties in certain situations.’! B
- In cases where a just war is being waged, and the duty to avoid harm
ing the innocent and the duty to protect the citizens of the state canng
F:)e implemented simultaneously, the moral duty not to kill the innocens:
is more compatible, in my view, with the case of a prima facie duty, |
which in exceptional circumstances—such as may be created during th;
war a ga_inst terrorism—may be breached even though we are aware thy
our activities will lead to the death of innocents who are located in th,
vicinity of the terrorists.
. However, to prefer the democratic state’s duty to protect its own cif
izens over its moral and legal duty to avoid causing harm to the inne
cent does not mean that the latter duty should be abandoned. The pro
hibition on harming the innocent remains a universal moral duty tha
retreats in the face of another universal moral duty that has superior sta.
tus in the specific circumstances. :
This approach to resolving the dilemma is close to the consequential .
doctrine to the effect that soldiers are entitled to kill innocent civilians.
if the consequence of this act is to achieve the primary goal of kﬂling.
terrorists and saving the lives of many other innocent persons. How-
ever, permission to deprive innocent civilians held by terrorists of thei
Fight to life is not an all-encompassing permission; rather it is one that
is subject to the principle of proportionality, which requires that harm
be done to the least possible number of civilians and that the harm be
essential in order to frustrate the acts of the terrorists hiding in their
midst. :
. Terrorism challenges principles of freedom and thereby forces on thé
hbera.l state a “regime of necessity” whereby it is compelled to put aside
certain guiding moral principles in favor of 2 moral duty to protect thé
lives and well-being of its citizens. The significance of the refusal to con-
cede to this moral shunting is a de facto surrender to the brutal evil of .
terrorism and a life lived in constant fear of it. R
Nonetheless, the deontological doctrine will find it difficult to justify
the killing of innocent persons, irrespective of the purpose of such
action, and will tend to see it as a repudiation of the highest moral oblig-
ations. This philosophical doctrine, at the heart of which are rights, dig-
pity, and liberty, will adhere to the absolute prohibition against killing
:‘nnocent persons. But those who criticize that reasoning would argue:
For a practical maxim I am much in favor of the slogan ‘Never trade a
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certain evil for a possible good.” However, this does not solve the issue
of the principle. If the good is certain and not just possible, is itanything
more than dogmatism to assert that it would never be right to bring
abotit this good through evil means?”32

A principle that may help us bridge the two doctrines—the utilitar-
jan-consequential doctrine and the deontological-Kantian doctrine—is
the principle of double effect. According to this principle, as outlined
by Michael Walzer,® it is permissible to do an act whose consequences
it is reasonably assumed will be bad (e.g., the killing of innocent civil-
ians) under four conditions:

1. The actitself is good, or at least is not bad; that is, it serves the state’s
legitimate military needs.

2. The direct effect is acceptable from a moral point of view—the
killing of terrorists. '

3. The intention of the perpetrator of the act is good; that is, he only
seeks an acceptable outcome (protection of the citizens of the state in
whose name he acts). The bad outcome is not one of his objectives,
and it is also not a means toward his objectives.

4. The good outcome is sufficient to compensate for causing the bad
outcome, and must be justifiable in accordance with the principle of
proportionality (more civilians should not be killed than is necessary

from a military point of view).

According to this approach, the purpose underlying the act is impor-
tant. It is possible to justify the killing of civilians who are located in the
vicinity of terrorists if the intention is to achieve the good outcome of
harming the terrorists.

Walzer is of the opinion that the third condition in the double effect
principle requires modification. In his view, only when both good and
bad outcomes are the product of a dual intention is it possible to defend
the principle of double effect. In other words, on the one hand there
must be an intention to achieve only the “good,” and on the other hand
if the person performing the act is aware of the bad outcome entailed
by his act, he must limit it as much as possible.**

I agree that there is indeed something problematic about a situation
where a person declares that he did not intend the bad outcome of his
act even though he uses lethal measures whose bad outcome is known
in advance. Accordingly, Walzer’s view is persuasive: a person is aware
of the bad of his actions and therefore he must limit it as much as pos-
sible. This approach is also compatible with the law of war. We have
seen that it is a duty to give the civilian population an effective advance
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warning before taking military actions that may affect it. In cases where
terrorists are dispersed among the civilian population and the mj}jte'rg
objective is to harm the terrorists and not the civilians, it is necess 2
warn the civilians before attack and thereby enable them to take ::Y =
tionary measures. ‘The state is subject to a duty to limit harm tﬂ in(:‘;u'-:
cent civilians within the framework of the war against terror even if i't?;
not possible to avoid such harm absolutely. According to the pringi ;S
of .doubie effect, harm to civilians is not the means for achievin lglg
objective of harming the terrorists (and accordingly this principle 1,02 o
compatible with the consequential doctrine), and the harm does EOF
ensue from disregard for the right of the innocent to live (so that th?t-
principle does not contradict the Kantian doctrine). It is rather a by s-
Rroduct under which, by virtue of the recognition of the innocent}:
right to life, the state acts to limit harm to them to the greatest exten
possibie..It is harm from which the sense of moral guilt can be removedt
_ Notwithstanding that deontological-Kantian doctrines will find 1t
fllfﬁcu.lt to justify the killing of the innocent, there are those who beiieve.
it possible to interpret Kant’s theory as giving central importance not to -
the outcome of the act but rather to the purpose behind it, a purpose :
that is compatible with the Kantian categorical imperative: “i{ant seems
to mean that, fundamentally moral goodness is not a matter of maximiz
ing best consequences in the world; rather, it is a matter of 1) having -
the proper intention for action, namely, respect for the categorical im%r:
perative; and 2) conscientiously making serious efforts to realize this
intention through action.”’ .
Su‘ch an interpretation is very close to the principle of double effeét"'
f;lescnbed above. In both, the moral standard for action is determined:
in ac:co%‘dance with the purpose behind the action; however, Kant's the-.. |
ory .hrnlts the range of objectives that are legitimate from a moral poiﬁf :
of view and confines them to categorical imperatives. Accordingly, an
action will be deemed to be morally permissible only if from a uni\,rer—-
sal point of view every rational person would have permitted it and acted .
accordingly, and in addition it embodies respect for the rational person:
T:he right to self-defense is an inherent right that is universally recog—.'.'
Flllzed, and certainly every rational person would act in accordance with
it in order to defend himself against those seeking to kill him. There are
those wbo hold the opinion that Kant’s categorical imperative does not
coz?uradlct the theory of a just war based on the right to self-defense, for
which Kant himself expressed support. According to Kant, writes B;:ian'
Oregd, “one may justly kill another human being in self-defense, though
one is to be praised if one is able to repel the attacker in such ; way a .
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to spare his life. The most relevant conclusion to draw from this pas-
sage is that a state, gua moral person, would seem to possess quite sim-
flar rights to violent response in the case of an armed attack by another
state which credibly threatened to seriously injure its body politic.”*¢
Yet, Kant's recognition of the need to protect a person’s life does not
afford moral permission to harm an innocent man who does not threaten
that person’s life, even if harm to the innocent person is required in order
to save the life of that person or anyone else. At the same time, notwith-
standing that harm to the innocent is not moral even in circumstances
where a person fully believes that causing harm to the innocent is
required in order to save his own life, no punishment should be imposed
on the perpetrator of the harm.”’

Since history has shown that there is no war in which innocent civil-
jans are not injured, and Kant was certainly aware of this, two points
may explain why it is nonetheless possible to fight a just war according

to Kant:

1. As Orend puts it, “[While the killing of civilians is not justified
{(because it is a violation of their human rights), it is nevertheless excus-
able in times of war, given that it is simply not reasonable to expect a
state and its people simply to succumb to an armed invasion.™*
2. Kant would have supported the doctrine of double effect. In other
words, a state is entitled to go to war and even to make use of measures
that may injure innocent civilians only if the war and the measures
used are for a just purpose and if the injury to the civilians is not a
means to that purpose. In such circumstances, the blame for the injury
to the civilians is placed on the shoulders of those who have breached
the rights of the state and who by their acts have caused the injured

' state to implement its right and duty to defend itself against them.’

The battle against terrorism is a just battle which a democratic state
wages with the intention of striking at terrorists and protecting inno-
cent civilians on both sides. In circumstances where civilians are none-
theless harmed, itis necessary to examine whether the harm to them has
been used by the state as a means of injuring the terrorists. According
to Kantian theory, this is the moral standard for examining the injury to
the innocent. It follows that even Kantian theory does not necessarily
assert that the prohibition on harming these civilians is absolute.

DILEMMA III

Unlike the two dilemmas discussed above, there are incidents in which
innocent civilians are taken hostage by terrorists. The dilemma arising
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here is whether to meet the demands of the terrorists—for example, 1o
release imprisoned terrorists—or to refuse to surrender to them, i
order not to encourage future kidnappings, and instead deploy a mil;-
tary force to rescue the hostages. The outcome cannot be certain i
either case. If the state concedes to the terrorists’ demands, there is ng
guarantee that they will not harm the hostages nonetheless. On the
other hand, deploying a military force against the terrorists entails 3
grave risk to the lives of the soldiers invalved, as well to the lives of thie:
civilians themselves, whom the terrorists would not hesitate to kill once
they understood that the state had chosen not to meet their demands.

I have explained that from 2 moral point of view it is acceptable to
place soldiers’ lives at risk in two situations— when facing the enemy
and in order to save human life. “Within the framework of the fir
arrangements of a democratic state there is moral justification for mili= -
tary operations that entail risk and for the deployment of soldiers in cir-
cumstances in which there is a risk, where the risk the soldier takes upon
himself and the risk he causes his soldiers to take upon themselves are
necessary in the circumstances.” In a case that involves saving citizens
from the hands of the terrorist enemy, the two situations merge. It is
true that a state succumbing to the demands of terrorists instead of car-
rying out military operations to vanquish them by force does so after
concluding that this is the best possible way of protecting the lives of
the civilians held by them. Nonetheless, the choice to meet demands -
directed solely at strengthening the terrorist organization in order to'
enable it to continue to attack the state’s citizens in the future sends 2 -
signal to all other terrorist organizations that they can make gains by
engaging in similar operations. In effect, the result is that the state com-

Promises the safety of all its citizens. Accordingly, it would seem that,

in most cases, the consequential doctrine as well as the principle of dou-

ble effect would lead us to conclude that the proper course of action is
to reject the terrorists” demands and engage in military action to defeat
them. The International Convention against the Taking of Hostages
also imposes an express obligation on a signatory state to take “all mea--
sures it considers appropriate to ease the situation of the hostage, in par-
ticular, to secure his release and, after his release, to facilitate, when rel-
evant, his departure.”*! -
At the same time, one cannot deny the possibility of exceptional cir-
cutnstances that would dictate a different solution. An example is the
murderous attack that took place in the Israeli town of Ma’alot in May

1974, the shocking results of which earned it the name of the “Ma’alot

schoolhouse massacre.” A terrorist unit made up of three members of
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the Democratic Front for the Liberation of Palestine, headed by Naif
Hawatmeh, succeeded in infiltrating Tsrael from Lebanon and reached
the area of western Galilee. On May 14 the terrorists entered a home in
Ma’alot, murdered a couple and their son, and injured their daughter.
Afterward they moved toward the school, Nativ Meir, where there were
a group of children and their teachers, who had been touring the area.
The terrorists took the group hostage, threatening to kill them within
a few hours unless Israel freed imprisoned members of their organiza-
don. Israel decided to conduct negotiations with the kidnappers, but
when the latter refused a request to extend the deadline, the Isracli au-
thorities decided to break into the building and take them by force. All
the members of the terrorist unit were killed in the operation, but before
dying they managed to set off explosions and shoot the hostages, caus-
ing the death of more than twenty schoolchildren and injuring many
others.

In the beginning of the crisis, the supreme need to ensure the safety
of the kidnappees, most of whom were children, combined with the con-
clusion that a military operation would create a real danger to the lives
of the kidnappees and the lives of the military rescue forces, led the State
of Israel to acknowledge its moral and legal obligation to negotiate with
the terrorists, notwithstanding the shortcomings of this course of action.
However, as the deadline neared without any indication that the kid-
nappers would fulfill their side of the bargain, Israel decided to exercise
military force, despite the concomitant dangers. The result was disas-
trous, and many of the children paid with their lives. What would have
happened to them had Israel submitted to the demands of the kidnap-
pers® We will never know, since the uncertainty of “what might have
been” is inherent to every dilemma. But in the light of what we know,
the decisions reached by Isracl—to initially try the path of negotiations
and thereafter to use force—were correct under the special circum-
stances of this incident.

There is no doubt that ideals-and fundamental moral principles clash
with the need to fight effectively against an enemy eager to kill inno-
cent citizens and willing to endanger the lives of its own innocent com-
patriots “on whose behalf” it has taken to arms. I have sought to show
that this clash does not make the commitment to norms and moral val-
ues impossible or unreal. The democratic state’s commitment to human
life—any human life—is profound and entrenched, and therefore the
state is obliged to ensure that its acts are the outcome of a proper bal-
ance between the moral obligations derived from this value, as expressed
in the special circumstances of every case.
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Conclusion

In a world where international terrorism aspires to destroy the coun-
tries of the free world by mass murder, democratic states have beey -
forced to turn to military measures to combat terror. The immunity of
civilians from harm, and the moral dilemmas this principle gives rise to,;
is a matter for discussion by those who abide by moral principles; ter-
rorists themselves do not grant any imimunity whatsoever but are pre- -
pared to harm or kill anyone in order to advance their national or fun-
damental goals. '
The attempts to justify terrorism by presenting it as the weapon of . -
the weak fighting for their freedom, who make use of it not out of choice
but as the only weapon available to them, cannot stand up against the -
phenomenon of modern terrorism. The terrorist attacks the entity which
he perceives as his enemy, not because he does not possess legitimate
alternative means for promoting his goals, but because he perceives the
terrorist mode of action as the most effective to advance his radical ide-.
ological vision. :
"The war being waged by the countries of the free world against world.
terrorism must be based on a coherent morality in terms of which noth-
ing can justify terrorism. Terrorism is the deliberate harming of the
innocent and is always a crime. Accordingly, we must recognize the in-
herent moral and legal duty of democratic liberal states to fight against
the terror dispatched against them. In this war they should do every-
thing possible to adhere to moral principles, at whose core lies respect -
for human life. Retreating from these principles without the legal and -
moral justifications that were presented in this chapter will lead to noth--
ing less than the victory of terrorism. Attacking an appropriate target at
the cost of the lives surrounding that target is generally prohibited, yet -
in exceptional cases, complying with the test of proportionality, it is pos-
sible to neutralize the moral flaw attached to such an action. Accord-
ingly, in unpreventable cases where we have caused harm to innocent
civilians, we must admit that we have so acted and investigate whether
such harm accorded with the balancing formula or whether it was a pro-
hibited and wrongful act for which a legal price must be paid in accor-
dance with the rules of international law. :
In times of war, there is always a danger that “the moral resources of -
those fighting may be eroded and at times overwhelmed.”” In war .
against terrorism, since terrorists do not see themselves as subject to any
moral or legal restraints, the democratic states must take special care not -
to be caught in a moral slide, and to keep in mind at all times that their- -
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moral backbone is the recognition of the values of human life and human
dignity. In the eyes of democracy, man is the object. In the eyes of ter-
rorists, man is merely the means. In the conflict between democracy and
terrorism, only he who accords importance to the value of human life
and who is willing to conduct his war while protecting human life, will
triumph. According to the Israeli High Court of Justice:

What distinguishes war conducted by a state from war conducted by
its enemies—one fights in accordance with the law, and the other
fights in contravention of the law. The moral strength and substantive
justification for the authorities’ war depend completely on compliance
with the laws of the state: in waiving this strength and this justification
for its war, the authorities serve the purposes of the enemy. 'The moral
weapon is no less important than any other weapon, and perhaps even
surpasses it—and there is no more effective moral weapon than the
rule of law* '
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