Chapter 2. The Federal Judicial Power

and the Country as a permanent and indispensable feature of oar constimitinnal
system. . .. Every state legislator and exccutive and judicial officer is solemnly
Lounntted by oath | ., "to support 1his Consbtution.”

424 INTRODUCTION TO THE JUSTICIABILITY
DOCTRINES

Prrhaps the most i t limit ou the federal judicial power Is imposes. b
a sat s of principles termed Tusiciability™ docirines. The justiciability rines
determine which maters tederal courts can hear and devide and which niust be
dismissed. Specifically, justiciability tncludes the probibition againa advisory
opinions, standing. npeness, mettnes, and the political question doarine. Each
of these justicabitity choctrines was created and armiculared by the United States
Supreme Oourt. Neliher the text of the Constitution. Mor the framers in drafting
the document, expresshy mentioned any of these limitations on 1he judical power.

Constitutional Versus Prudential Requirements

Although 2! of these requirements for Federal court adjudication werg judi-
cially created. the Supreme Court has distinguished two different sources for these
rules. First, the Court has declared that some of the justciabibity docirines ane a
result uf its inrerpretation of Asticle 1 of the Unired States Consrinution. Article
IL1, §2, defines the federal judicial power in terms of nine categories of “cases” and
“comtroversies.” 1he Supreme Court repeatedly bas said thar the requirement for
‘tascs” sutl “controversics” imposes substantial eonstivitional ks on federal
Judicial pawer,

Sccond, ithe Court has sard that ether justiciability doctrines are derived not
from the Constitation b frun prudent judicial admivivrarion. In other words,
although the Cansuntion permits federal cour adjudication. 1he Court has
decided il in certam mstances wise policy militates against judicial review. These
jusiciabiluy doctrmes are terioed “prudential.”

The distiiction between constinational and prudentiat limits on federal
judicial power is importani because Congress, by stanite, may override prudenitial,
but not consiturignal, restrictions. Because Congress muay not expand federal
judicial pemeer beyond what 1 sutharised m Anicle 1 of the Constilunron. a
constitubanal it on federal judaial peview may not be changed 1w federal Taw,
But since prudential constraints ave not derived from the Constitutiun, Congress
may insiruct the federal courts to disrergasdd such a restriction.

* 5 o2 [B {otatons ooed).

§39 ¥ sew, e g, Warth v, Seddmn, 428 L5, 400, 501 {1975) ("Gongress ixay granl an express Hgh
of cvion fo perwons wiio of Re rvise woulld be barred by prudennal standing rules.™). /4. al 800501 (the
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§2.3 [mwroduciion to the Justiciability Doctrines

It must be emphasized that both consufmtional snd predemial limirts oo
fusticialyclity arc the product of Supreme Court decisions. The Cowt derermines
whetiter a particular resrriction is constitutional or prudential in its explanation of
whether the mule denves from Article 111 or from us sviews of prudem juditial
admumistrafien. Same Justiciahibity dociroes, such 4y standing, have both consti-
tional and prudential componens. [n ather insanoes — for example. the
pelitical question doarine — the Gourt has not announeed whether 1 views Lhe
limitation as constimtional or prudeniial,

Policiex Underlying Justiciability Requirements

Aelear sepuranion of the constituiienal and prudential aspects of the justicia-
hiliry- doctrines 15 often difficult becatse both reflean the same hasic palioy eonsid-
eratioms. [0 facr, all of the Justiciability doctrines are premosed o several
important concerns, Find, the jusuciabiliny docrnnes are closely ued 10 separation
Of powers. Chief Justiee Warren explained that the “words feases and controver-

faies] define the tole assigned to the judiciary in a mpartite atlocation of power 10

assure tht the federal courts will o mirude mto areas commatted to the other

branches of governmen,™? The justiciability doctrnes define thic judicial rele:

they determinge when i is ypprmpriate for the federal courts to review a mateer ancl
hen in is necessary to defer o 1Be other branches of goveriment.

Second. the jusiicability doctrines conserve judicial resources, allowing the
tediral courts tu facus their attention on 1the matters most deserving of review For
caample, the jusiciability docrine termied "meoiness™ conserves judidal re-
wuirces by allowing Lthe federal courts to dismiss cases where there na longer is a
e contreverss Many influcnual commentaion have argued nol only that the
BrdeTal courts have finite resournces in enns of ime and muocey, bl alsa that the
Mederal jucliciary has limuted politeal apiral.? Tha is, (hese comment:tors con-
x| 1hat federal courts generally depend un the other brapches 10 volumank
meiply winh jodiial creders and 1hit such acqulescence depends nn rhe judiciany 's
gredibdiny. Justiciatulity doctrines permi the judiciary 1o expend its political
il mﬂy when necessary and not 10 squander 11.on matters Inappropriate for
waticiul reviewt

e —

— Ptlﬂllhltm ﬁhﬂ Feceeral oomeras o« g't_"m:nllhtd H’]'Il:‘ﬁ--g.'lm Are ;|:|J'll|,'lt'nr1;-1|] bl e
S Defonehers of Wikdhfe, 504 U 8. 555 ({93} (dherks g i the baygn gepwralized gritynngey
l—muumL Do prodennal).
Flaw v Coben, 32 LS, 83, 05 (L W68
Jowr Chojper, Jdical Review. and e Naoocal Poluxcsl Process A Fusceunial R oossdesatian
at Rube of the Sopyeme Court 3550 {1980 Alexander Bigke). The Least Lungesous Branch
1 1962 bt we Erenn Chetsermndey. Materpreting the Constitntion 134-198 1987) lasguing
= e Connt's Irpumq 15 muo Eragttie and conscrving pudecial credibabiny siiould not be 8 prmary
INLEFJHTEIt R
fickel, bl at |15 inrguang thai justseisbility requirestents treate “a tine lay beoween legislation
livaina jandl stremgbens the Gourt's liand i gaming accgpmnce for its principle™.
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Chapter 2. The Federal Judicial Puwer -

Third, the justiciability doctines are intended Lo improve jodicial dension s -
making by providing the federal couns with concrete controversies lrest suited for 2P vEy U
judicini resolution. The Supreme Court expluinedd that the requireient for cases ey s
and controversies “bmil[s] 1he business of federal courts Lo Guestions pissented 1 wizh o ¥
au adversaty context and ip a form historicalhy siewed as capable of resohition A i
througl: the pedicial pmrm-"" Because federal counts have limuted atnligy. to [ ng &
conduct Witdependent Tovestigations. they mus depend on the panics 1o fully T xr
present all refevamt information Lo them. |1 is though: that adverse parties. with a T
stake in the outcome of the lingamion, wilt perform this 1k best. Maoy of the :
justiciabiliey docirines exist (o EOSUTE concrele conrovenies and sdverse l- B ghic b o
sparls. sheny cher wne

Firsally, the justiciability doctrines alse premaote fasrness, especialhy to ind- . o
viduals wites are not lirigants before the goun. The justiciabiliry docimnes generaily apoEic and
prevent the federal courts from adjudicating the nights of those whio are not parties of ou=ve, de
10 law siit, 1 wosld be unfair roalline sumeonc to raise a complaint o behalf of kel

a person who is sarisfied with a viuanen. Also, because judicial decisions altmost
nevitably affect many people other than the parties to the suil, il is thought Gmest
to reserve €Ot review For sitnanons Where 1018 truly necessary.

These policy considerations repeatedly recur in Supreme Coun OpPITHOTS
concerning partkular justcabiliy docirines. Yet these Justifications for Lmits
on the judicial role must be balanced aganst the need For judicial review. Federal
courts exls, in Lurge part, 10 prevent and remsedy violations of federal liaws. Federal
juditial review is particularly importan io enipining and redressing consiing-
tional violations inflicted by all levels of gevernment and governnicni offivels”
Thim, white justiciability doctrines serve the imporntant guals described abwne, it is
at least cqually impartant that the doctrines not prevent the federal courts from
performing their essential function in upholding Lhe Consutution of the Uniced
States and preveniing and redeessing violations of federal Lins.

The revurring issue s what sheuld be the conten) of tle jumiciabilitv doctrines
to sichiene this halunee between restraint and review, Inevitably, the debaur turns
on a normaive question coticerning the proper role of the federal courts. ritics
argue 1l the Coun has gone 100 Gar in imiting justiciability and prevening
Federal oourts frosm protectnyg and vindicaling imporant constitutional Tights.
Bit the Court's detenders contend that the decisions have defined the properly
limiteel role of she federal judsiary ln a demecriic sociery. This normalive

nestion abcan the appropriate mie of the federal judiciary thus b common o
iscussinns of each of the Jusiicisbiliey docrines.

The dehale over justiciability also centers.on an issue of methodology. Should
tHe rubes of justiciabiliey be asiclear and prediciable-as possible. or should the

T Huat v Loteen, 192 LS, ot O3
R Sea. agr. Baker v, Cars 368 US: 1 B6. 20H (1962 (vandmy chstitTy “ronorele adveTscntnsh

? Laa Biilmeyer FheJurnpridence af Arode Tl Heesy .5 11 thie "Cazge o Comroversy™ Sl N
Reguivement, 83 Ha, B Hes 205, 3065010 {79 idescrbing FailTws 4y @ basis for jusiictahilicy : _—,. i
e
" tor an eweeltent dismussion ol the rmporuuse of shaping fustsualny decornes 11 achieve Lhis Y L
ginal, see Susan Bandes, The (ed ofa Case, 42 Stan. L. Rev. a7 | 109Dy -
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2.3 Introduction to the Jesticiability Doctrines

doctrines be very flesible, permiting the Federal courts discretion in cheosung
which cases 1o hear and which to devline? Some argue 1hae the justicmbility
doctriues should be malleable. according judges great discrerion in deciding

which cases warrani federal juibicial mien. For example. the late Profosort
Alenander Bicke] spoke of the “passive virtues™ — the desorabitity of the Sapreme

Court vaing discresionary doorrines such as jusiiciability o decline review where

prudence counsels judicial avoidance.

But others tomitenid that the rules defining junsdiction shoulkl e as firm and
predictable as is possible. ' They argue that i 1s undesitable for tederal counts 0
be able s manipulate fustcability docinines 0 avoid cases or o make dedsions
about the mens of dispotes imder the guise of milings about justiciabidion. s
another recurning theme is whether the Supreme Count has been sutliciently
specific and consistent 10 defining justiciability requirernents — a question thatj

of tourse, depends on the pormantive question zbout the proper appraach ¢
pasticiabiliny,

Other Lims:ts on the Judicial Power

dddrtionatly, there are other constimuoeral limits en federal judicial powet,
such a5 the Ebeventh Amendiment. which prevents fiedeval court retief agamst stare-
governments.!! The Supreme Court also has identified a number of chroumaances
¥ which federal courts should abwrain and refram from dedding a marter even
though it i juMiciabie and all parisdicional requircmcnts are med**

Morewver, the Court has formulated other rules 16 guide its xordise of
dncntion. For exampie, thic Court has atated that it will avoid deciding constit-
monal issues where there are noncorstitutional grounds for & decision, where the
beconl is inadequate 1o pevmn effective Judicial eview, or where the fedem? issue
B pext propetly presented.'?

Bui the pusticiability docirines are, without a doub, wmong the most signifi-

 principles deliniog acvess to the federal couns. The doctrines are enormously
=ponant espenally in constitunonal lisgaon, in determining whether a case
e be Beartl and dedded by a federal judge. As such, the doctrines are crugal in
Seiiink the mole of the Llederl coures in American society.

Alanedey Bicked, The Supirere Court 1960 Terme Foreword: The Passive Virtues, 75 Harw L.
B H4061),
" farne Nichwd. Rothanking Manding, T8 Cal. L, Res. 6% {1984 Gerald Gunither, The Subtle”

e ol the ~Pasiive Virwer™ — A Comment on Pinciple and Exgediency T Judicial Ruview,
SiChbs. I Rev. ) {39).

" The B3oveinl Apwrelmem i discussed below o 82 18,

5o » discussion of 1he abstentian dgctrmes, s Erein Chemerinsky, Federal Juvisdicuion
S =04 5t ed, 2007

Sor. g, Mabrenndey « TYA 207 14 288, 246 (1938) { Brandois. | comemmring) tartiodbaimg
' prwerming Sopreene Couwrt. review, Including gvoiding constitugional desisions where
for un exceflem craxism of the wse of these avosdance doatries, ses Lisa Kloppenberg,
Safes How the sumeme Qi Sudesteps Harnd Tases and Stunts the Denelopment of
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Chapter 2. The Federal Judicial Power

§2.4 THE PROHIBITION AGAINST ADVISORY OPINIONS

The core of Articte [I1's limitation on federal judicial power 15 that fedf_::hl
CORLFEs Canno 15suc advisory opinions. In thany stles, sLile colrts are al*uthm |
to previde opumions abown the consiitutionality of pending legslation ::I; uz'.r}:
constitutional questions referyed 2o them by uther branches ﬂ-l" gusernmell :
achsory OpINEONS ATe 1 WIANY wWays benebcial. By providing guidance o (he
legislature, these rulings ran prevent the enactment of unconstitnional Lvws. Also,
an advisory opinion can spare a legislature the effort of adupting statutes soot! 03
be invalidated by the courts and can save ume by allowing the legislature toeureel
constitutonal infirmities at 1he eatlies: Possible time.

Justifications for Prohibiting Advisory Opinions

yite these benefits. it is firmiy estahlished dlal_fedeml COUITS CANnot 155U
advi:r;{ opinions. Many of 1he palicies described I §2.3 arc !-rn'rd h?iﬂl:;
prohibidon of advisory opimons. First, separaion of powers 18 Imszmll_mq::d i
heeping the courts out of the legnslative process. "I‘hc jut_:luzul role is limn I
deciding actual disputes: {t does not indlude giving advice 0 Congress ar the

nk. il ‘

Pmmg:mndﬁjudicia! resonires are conserved becanse advisry opinions mig htﬂl‘::-
requested in ARy iRsances in whith the [aw ubtimately would n Py t‘;
legisiarure. The federal courts can decide the matver il 11 1uFns kg an ar:m_fa]
dispute: atherwise, judicil review is unnecessary, a waste of potitical and financa
nptt’?‘lhi:ﬂ. the prohilntion against advisory upInions helps ensure that c:a.sﬁ will
be presenicd 1o 1hie Coure in terms of speafi dl-Ell.tl-l:'i.. Lot as hypodietica l;gal
yuestions. As the Court explained In Flad v Cohen: [Tlhe impln T.-mm
embodied ip Article 111, and not history alone, iIMpoac the rule aguinst advisor;
apintany, [The rule| implemmes the separation ot powers [and] also recogmizes
thal such st often are not presserd before the Court with that dﬂ.’rfll_llml:r.l_nrcﬁs
prwided when a Guestion emeTges preciscly framed and Necessary tl'dc:cfstmn
from a clash of adversary amguinent exploring every aspect of a mulifaceted
situarion embracmg conflicting and demanding intevests. -

Criteria 1o Avoid Being un Advisory (pinion

¥or a case 1o be justiciable and not an advisory opinion, two critetia EE‘EE[
be il First, theye must be an actual dispute between adverse litigants, Lhis

A 1 wates proen acbvivory Leuon tucads [‘.u:nlf:nmdu. Hﬂn::l.;l. Mame. M_El'i"ufllhm.
Mm*l:[ampahht. Rill'lml.t' Island!, and South Dahkea Laurtm:le Grebre. .-hncni:ﬂ:l Eﬂ}hﬁltnn;mﬁ :if;
a4 (3d ed, FAEMY; see plie Henry Meban Har, Clavid L. Shapiro & Danicl | . Meltzer, Hlart
The Bederal Courts and the Federal System T {5th pd. PODA),

% Bl w Cohen 502 [15. 83, 9607 (1966) fcitaroms omitied),
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§2 4" The Prohibifion Against Advisory Opinions

requiremen dates back to the earliest days of the nation. During the adminisora-
tion of President Geeorge Washingroew Secretary of State Thomas |efferson asked
the Supreme Court for its answers to a long bst of questions concerning American
neutrality in the war berween France and England.? In his letter 10 the Justices,
Jefferson explained thal the wir between these coumirics had ransed 2 number of
irnporzant legal questions concerning the meaming of United Staces” 1reatics and
laws. Jeflerson’s letter said that *[ e Presiden! thercfore would be much eelieved
il he found himself free 1o refer questions of thas descriprion o the apiniuns of the
fudges of the [Court]. whose knowledge of the subjent would secure us against er-
rons dangerous to the peace of 1he United Stares.™ For examply Jefferson asked
thi Justioes. “May we, within our own poris, sell ships to both partics. prepaned
merely for morchandise? May they be pierced for gunss”

The Justices wrote back o President W..uhingmn and dechined e answer the
questions asked. They explained thal separation of powers would be violared if
they were to give such advice to anncher branch of government. The Jusices, in
their letier, stated: “[The) three departments of the governmen . . . being in
terain respects checks apon cach niher. and our besng udges of 3 coun in dhe last
resori, are consid eraunns which aftord swong argumenis againg the propriety of
our extra-judictally deviding the questions aliuded 10.°* The Justices conchuded
their leiter In & gracious rone: *We exceedingly regret overy event 1hat may cause
ermbarraysmeis to your admirusiration, but we denve consolation from the teflec-
b that your [udgment will discern what is right, and that your usnal prudence,
decisbon, and firmnes will surmount every ohstacle 1o the preservation of the
nghts, peace, and dignity of the Uniced States.”?

For almost 200 years, then, it has been established that federal courtss may not
deade a case unless there is an aomal dispute between adverse lidganis. For
s<ample. federal courts mus dismiss suits where the paries collude 10 bring 1he
marc: o federal court in the absence of a reat controversy between them. In
Cmitesd States . fohrseon, the Supreme Coun held that a suit brougin by the plainff
=t the reguest of the defendant, who alse financed and directed the lingation, had
w be dismissed.® The Conry explivned that “the absence of a renuine achversan
=sue between the parties”™ inean that 1he cise was not justiciabile.”

Anather example of the Court's insistence ot an actual dispute hemween

verse lieiganis is Mudral u Lnied States. ' Congress adopied a satuie expand-
== the participants in an albsment of land thit was puuie 10 cettain Native
Swierican tribes. In order 10 facilitate resolution of constitntonal guestions about
: law, Congress subsequerniely adopied o watute permining the filing of ove

Eer Flart et Al gupre note 1, G6-67 (roprinting the poviespondeiace hemween Jetlerson anda b
S o, '
" I ac B3
AL e 56

It aidf
* 359 U.5. 302 .{194%).
® 2 oar 304,
FIOTLS 346 (191 1),
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Chapter 2. The Federzl Judicial Power

lawsuirs in the Court of Claums to determine the vahdity of the earlier law.
Pursizant 80 this stautory authorizanon, a suit was nibaced. but the Supreme
Court raled thar it was not justicdable. [he interests of the Natve Amenicans and
the grvermment were muat at all 2there. T 1he Count's stew, Congress siimply had
adopred & seatuee authorizhieg the lederal courts o isswe an adviscry opinion en
the constiuaonality of 3 Hanute.

Masw ol 1he other justicability doctrines seek 0 ensure the eastence of an
actual dispure berwern adverse litigants. For mstance. the sanding requirement
that 4 plainiifl demonsteste that e or she has sullfered or imminently will suffer an
jury is crucial in derermining wheither there is an actnal dispute that the federal
courts can adjudicare. Likewise, ithe npeness docrine determiney whether u
dispule has vocurred yet or whether the case s st premuature Bor review. Also, the
Magiwesy regUinement sistes that federal courts should Jisnuas cases mr which
there no longer is an mctual dispuie between the parties, even though such a
controversy aight have exiseed at one time.

Scevond, o vrder for 8 case 1o be jJusticable and notan advisory opinson. thers
must be a substaniial likehhood that a federal court decision in Ravor of a daimant
will bring about some change or have some effea. Th requitenient also dates
back 10 1he Supreme Coun's canlics: days, i Fayburn s Case, in {792, the Court
considered whether lederal couns could express nonbinding opiniots on the
amount of benefis owed i Revolutionary War vererans.' ! Congress adopred a law
permitdng these veterans o fle pension clawos in the Umited Stares Gro
Courts. The judges of these courts wene 1o 1nform the seeretary o war of the nanare
of the dlaimant™s disability and 1he amount of benefies 1o be paid. The secretans
could refuse to follow the court’s recommendation.

Althrugh the Svpreme Court never l:xplit:itl}' rilcd 1he slatgte WNCHNISHITU-
tigtd, five ofthe six Supreme Court Justices, whide serving as Cirout Conre judges.
found the assignment of these 1asks 1o be unconstinuticnal. The Justices explained
that the duty of mukiog recommendations regarding pemions was “not of a
judieial natyre." " They said thay it woulkd solate separation of powers because the
jdicial actions might be "revised and controuled fsic] by the legisiature, and by an
aofficer in the esoeutive depanment. Such revision and conuoul we deemed
radically inconsiient with the independence of that judical power which is vested
in the couns™ '3

In uthes cases as well, the Stuprene Conrt bas said that a case 13 3 nonjusti-
ciahle requesi for an advisory opunon if there is not a subsiantial likelihood tha:
the feders] oourt deevion will have some elfica. For pample, in G, & 5. A Lines 2,
Waterman Corp., the Supreme Court said federal eourts could nut review Gival
Aerouiautics Board decisions awarding mtemational air mates because the presi-
dent could] disregard or modiy Jidicial raling.'* The Courtdeclared: *Judgments:

"I 2 US43 Cadl.y 400 (1792).

Berd, a4

& | M

' 283 U8, 103 {L848): ser adso United Seates v, Ferpeirz, 34 118, (13 1 low.} 40 (1852) (denying
jurisdn tron bevaur the secretary of Teasury couwld refuse 1o pay cams undexta oeaty i they wene
deemed o not be g and cquiahle).
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§2.4 The Prahibilion Against Advisory Opinions

wiiliin e prowers vested in courts by [Article TH] may oo lawtally he
overtugned or rehused faath and coedin by anolhey Depan mene oV Government. o
revise of review sn aiminisuagve decsion wiach has only the forve of o recom
mendation to the Prouden would be 10 render an advisory opinion i its most
obuoxious lorm " '*

Mute recenitly, in Plauid o Spendihnft Farm, fne. the Court applicd tive pringiple
of Hevnirn's Case o find unconstiotwonal & tederal siatute thar overturnegd &
Suprense Court decision dissnnsing certain cases. ' 1y 1991, the Coager ruled thal
actions brought under the securitles laws, specifically §10{b) and Rule HkbX5)
bad 1o be brought within ane Year of disiovering (he facty giving rise 1o rhe'
vlalation and three years of the violation 7 Gangress then amended the Law o
allow cases 10 go forwand thin were filed before this decision if they cuyld have
been brought under the prior law.

[n Muws. the Supreme Uourt declared the new smute umconstiwnionsl as
vi0laing separation at powers. Although the Court acknowledged that Haybum's
Case was chistimyuishable. the Coun tound Heyburn’s underlying prinaple of
fmality applicable. Justice Saalia, writing for the Courn, said that the Conmnntion
grves the Federal Judiciary the power, it merels to nue on cases, but to decide
ehem “*8 e said that because the “judicial power 15 one 1o render dispositive
Jdgments.” the federul law "effects 1 dlear violation of separauon-uf-powers,” '
The stanute was unconstiuional because i1 overtarned 8 Supreme Court decision
it Eave telict o a party that the Coun had said was entitded 0 none.

The difficulty with Jusiice Scabia’s analysis s thar Congress always has the:

by 1u swertumm Supreme Court statwtory interpreration by amending the Law,

e Court’s concorn was that Congress wus reinsating cases that had been
drmisaed by the judicary. Bui it 15 not dear why Congress cannot give iudividoals

» e of action, cven i the couns prevousy rided that none exisvied. For
zample. if the Cownt niled that & group of plaintiifs could nog obvain reliel unders
garticular oivil rights Law, Congress sarely aoulid amend the law 10 overturn the
derrsact aned abw could provide retroactive effect for the oow stanue. Crites of
argue that i1 1s exactly what Gongress did with regard o the seaurities law

ey the 5uprl.':'mt' Court's earlwer ntll.'llg_

The Coun refused 1o apply Plunt ina subveyuent case concerning the Prison
Latraiion Reform Act {PLRALT® A proviston of the PLRA provides gy an

Lsen gonceming prison conditwna owst be lifted by & federat court on a
sz by Lhe govermment after it has been in place lor wo years, yaless the count
3 chat continuation of the order is peeded to pemedy ongoing consnulional

‘mmkations ¢! The section of the Act also says that if the governmen moves 1 end

U8 a8
4.8, 211 {1995;
r¢ Lampl Pleva, Lipknd. 'upis 8 Peogrow v. Gilbertssn, 501 5. 3500199 ¥
HILUS o 18 '
211, 24
5L, FR,
LA.C. 35626(bl.
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the uqunicnan, the federal count Tust act within 36 days; if it does not do 5o, then
n Fmase stay the injunctian during the pendency of the proceecings. »

The offect is that Congress, by stnute. IS ol g the mispension o j-l h532::nl_lhr'lr.
mjunction, csscntially pvenuming 4 final judgrment. But in Al 7, Freneh, ; :{ hz
Court. in 8 34o-4 decision, distinguished Flauf anil upheld tim PERision O -
Act. Justice O Connor, wTiting for the majonty, stressed tha I'F]“:wrr;; n: 11|=5
urider 3 comtinumg. execuwnry decree emams subject L0 ajlmu«m: ue ko c mj;‘ B 1
in the underhing law, ™ Thus, unlike Plaus it 13 nod the hst word of the Jﬂ' 'IL‘I-lf
::ltpanmmt.""“ Therefore, even tlwugh the PLRA provision b .':*h{ ctfect o
retroacuvely evernruing 2 court’s orrlck, it was pcrtruﬂlh le hcmutr ﬂ:hml . l:l:t
vequire federal courts 1o revise their injunctions to be in compliance with chuanges

Lhe Eaw. | |
" An interesting and unusual ssie based oo Plust arosc afier 1ive F'»l’ll'ltlfthml;n;
orderedt the removal of the feeding tube from Theresa Manic bch:iaun. Nhe h::ﬁd
been it # PETRStenl Vegeta Ve st for more than ten vears when the courn %
that she would ha £ wanted food and water withdrawn under these n:l'ngm uar_l{m.
Congress adopied a statute. Act [nr_ﬂt'!icfﬂ the Parens of Theresa M-lt'lﬂ;ﬂhﬂi . ’
vesting the federal courts with jurisdiciion to adjudicate Ay l:li'ﬂ:ﬁ w1 bella ;:r.
Ms. Nehiavo under the Constitution or laws of the United S@ites ml"“"r..,ﬂu u:: 1;.: e
withdrawal of foods, Auids, or medica] TREAMENT RECESATY lo MusIaIn |, :
The statute provided tha the disric ﬂmic“ ilnr:uuld_ det“crmmr all claims ce Risw
“ 11 hseandi : determinaton.
1lﬂl“|1’_1;!1;‘:ft' drmltd“"g ﬂ?ﬂiﬁtﬁﬁﬁ‘?ﬁ&%ﬂ:um it wan Congress, by staone. ayempt-
ing 10 overrule the priot judgmem of the courts, alben the Fifn_'uia stare courts.
The Act was unambigoous that this was 1s geal and was mpl;m thay it n:ln:ilg;
apply 10 anyone else mn Shnifar clroumsiances. _I'Iu:‘ fct[ﬂil m::;ll cmgflt .
deued reliel to Schiavo's pameus, the Flevensh Qwuu nﬂrrm::-:l. and the Suprem
Court dettied review. Elevenih Cinult Judge Stantey Birh wivile 2 conctiiniig
opiuiun i1 which he ated Kiemn and argued that the tederal Liw wis unnms::&:l
innal becaowe it “constitute] ] legishative dictagiun of how # federal court sh a
exercise its jndical funcions. - 1 mvrrd:.:aﬂth: provinke of e judidary an
' e ton ul ey principle. | .
T on ety e cout deconis puch adison i basmocic 1
ol the other justiciability doctrines Prevent review 1w 1€
E?’Lf;vr;‘ﬁlﬂihmﬂ t|mljﬂ‘lc fiederal court decisin will m:i!u* sutne difference. glf
of the requiretncnts for sanding 18 1ermed rectremsabibiy: There must tha
subiantial likelihood that & favorable federal opurt deciswon will wr;-ITMvm €
chaimed injury. Also, if a case is moct, then the federal coun drcision will nos Rave
any effe - the comtravery already has been resohed | )
I'he difficulry, However, is predicting in advance wheiher there 1 2 subscantia
enough chance thay & federal couant decisinowill have an gffect soas Lo avord heing

= a3 LY, 127 42000}

ﬂ: M.

% gsﬁ:lmﬂzim indledne Schising 404 Fad 1270, 12730274 (iith {...tr 20055 [ Bire .
gontnrrimyg): so Bl Exan Caminker, Schiawg. amit Alenrs 22 Congne Comim. 533 (2L0E),
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32.4. The Prahibition Against Advisory Opinions

an advisory opinion, As Professor Bicket expressed. “the fnality or lack of it in
pudicial judgments i rather a matter of degree ™

Theretore, for a case 1o be justicable, and for it not io be a request for an
arhisory npiniml. there must be an actua] dispute between adverse litigams, and
there must be a2 substannad ikelihood that a lavorable federal count decision will
fove some cffect. These reguirements must be mer regandless of whether thie
plemufl seeks monetary, infunctive, or dectaratory relief.

Are Declaratory Judpments Impermissible Advisory Opinions?

Fot @ ritne carly in this eentury, the Supreme Court expressed doubts about
wiher snts for declaratory judgmenms could be justiciable X in facr, at on#
Wm. Jusiice Brandeis said “[wlhat the plamiitt secks {9 smply & declaratory

Flgm:ut.. To grant shat relief s beyomnd the power comferved upon the fecteral

B-Ul soon afrer this staiement was uttered, the Supreme Court said that suits
X updaramr}'jud;,mwts are justiciable so lang as they meet rhe requitements for
phicial veview. In Nashaiffe. Chattanooge & St Louts Ruitway v Wadlace. 1he Cour
wplweld the power of federat courts o issue declaratory pudgments. A (ompany
seirght a ecdaragry judgment that & tux was ao ubconstitutional burden un
e tommerce. 1he Suprome Court explained that because (he matter
semid have been Justiciable as a request for an inpnction. 30 wi the s for 2
Sertaratory judgment capable of federal coun adiudicaion. Justice Stane, wrinng
= the majonin. explained. =T he Constitutiun docs not reyuine thas the cawe or
y shingld be presenied by imdinional forms of procedure, invoking only
e remedics. {Article 1T did oot crvstallize imo changeless form 1he
ey - of [7H9 as the only possible micans for presenting a case of contro-
=T h, Couit emphasized 1that the focus was on "substance™ and “not with
=" gnwd than the case was justiciable “so long as the case retains the essonitials of
s aversary proceeding. involving o real. not a hypothencal. controversy. -
Walloce involved a request for refief pursiant 10 state declaraiorny judgment
s However, soon afier Haflace, Gongress adopted the Declaratory Junlgment:
B of 1934, authorizing & federal coust to 1ssue a declaraery judgment in a "case
W actoe] controversy within its jurisdichon.”™® [n detan Life Fasurance Co,

Sccawher Backel, The Least Dangerous Bramb 117 (1967 Profeswse Cyrvie poings oul rhiae
M-t oot can abways refiese 1o pay money judgmencs againad 6 vet Uiis dees ngt make
i e lviaory opinkoms. Ser David Gurmee, Federal Comrns @ nGt¢hib ed, 19530,

Sow Parrbmont & Novthern Ry v United States, 790 US. 469 {19303 Willing v Chicago

2 She B8 4 (3538
e

200, Ser adsa 25 TR THFRR0 {muthonrmg federal conrts i enforce deetaratory
spropriats tozthdrrelief)
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Heworth, the Supreme Gourt upheld the constitatinnality of 1he A, ** The Cour
cont luded that “fw]hiere there i such 8 conarete case admintmg of an mmediace
ane definitive devermuation of the legal vighes of the parties in an adversary
proceeding upon the faas alleged. the judicial funciion may be appropriztely
exenvised although vhe adjuficarion of the nights of the btigaus may no require
the award of process or the payment of damages. " In other words, federal Courts
can ssuc declaatory pudgments if there is an acteal dispute between adverse
litiganis and if there 15 a subsiantial likelibood that the favorable federal court
decisson will hring about some change.

An anteresting fairly recent case that found a request for a declaratory
Judgment to be nonjusticiable was Caldiron u Ashman ** The Antiterrorium and
Eftevieve Death Penalty Act of 1996 provides that there s a onesvear staue of
limitation for habsas carpus petitions. except i Cpital cases w here the hmuitatons
period is reduced to six months if 5 stte provides atleguate counsel for cotlaeral
procecdings.™ Death row inmates in California stght a declaratory judgment
thiut California had not complicd wirth the requirements for providiag counsel and
thus the six-month stame of limitations for Labeas cotpus prtitions did nut apply,

The United Stares Supreme Court iinanimottsty held thal the request for a
decluratory judgiuent was not jusiicabie. The Coun explaned that the determi-
nation of whether the satute of imittions was six months or a year would 5o
resohve the key contrenersy between the mmate and 1he privwm: whether the
proonct was entilled 10 collateral relic]. The Court stated that 1he “divruprive
effects of an acion such as this are particalarty great when the underhving claim
st be atldressed in 3 tederal habeas proceeding.™* The effect of Calderon is thar
prisotiers may individually receive 8 determinadon of the siarate of litnictions in

i ther case i «ie context of & ruling of their habeas corpus petition. but no
tiecluratory relief would be available.

Althwgh the Supreme Court wis uranimous, this is a puzadiug mling, Az
explained above, dedlanioey judgments exist so that peaple can know their rights
in atvance. Prisuners obvivisly have a need to know whether they hune six months
or a year to file their habeas petitivns. Calideron means that prisoners will need 1o
guess, and i a prisoner guesses wrong, assuming a yean, when it is realh six
mutiths, 1the voun will deny the peliton as time barved. In capital caves, tlaat
misishe can literally mean the difference between Ife and deach. Although the
determination of the statute of limitations would not resalve whether any particu-
lar prisoner was enusled 1o habeas coipus, itwould have settied an imporeant ssoe
between the litigants and thus rent have been an advisory opinion.

A5 400 1.5, 227 £1637)
3 Jd. ar 221
** BRI ITE. 740 {195).

3 |10 Star, 1214, Pub. L. No. 164132, Anri} 84, 1598
M rd at 1699,

PDF compression, OCR, web optimization using a watermarked evaluation copy of CVISION PDFCompressor


http://www.cvisiontech.com

ARE A=

5 Thial
i LIl
no

8 AR
cliks
.|lh.'
ol 163
B X
e Lhat
the
ariicu-
1ss1e

PDF compression, OCR, web optimization using a watermarked evaluation copy of CVISION PDFCompressor

5255 Standing:

Importance of Prohibition of Advisory Opinions

Althoigh the Bupreme Court expreschr refers tothe ban on advisery opinions
g frecpiently than the other fusticiabiliny doctrines, this should not be taken as an
dicatlon that it is ks impovtany (hute the tontrary, the other fusticuahiliy
deirines exist largely ro ensiure that federad enurts will not issue advisory opinions,
because the prohibition of @dvisory opinkons is a0 Lhe core of Articke T Thar is, it
5 because sianding. ripencss, and mootness implemen the policicy and require-
B Contuined in the advisory epitnon doctrine that 1t is usually unnecessary for
the Courr 1o separactely address the ban on advisory opinions.

223 STANDING

£25.1 Hharodhiction

Sanding ts the determination of whether a specific person is Lhe proper pany o
Sring a martet to the coun for adjudication. The Supreme Court has declared that
“THn essemice the question of standing s whether the huigani s eneibed to b e
¢omrt decide the merits of the dispute or of particutar issues.™
Sanding Irequently has beer i enrified by bab Justices and commeniagom as
of the most confused areas.of Lhe Litw, Professor Vining wrote thai i is im possihie
st the sanding decisions "without coming awa? with u sense of intelleciwd
2= Judicial biehavior is erratic, even bizarve. The opinions and jushfications do
Hhuminaie.”? Thus, It is hardly sarprising thi ssanding has been 1he mpic of
extrnsive academic scholarship and 1hat the docrines are frequently artacked.
y E3ctlors accounn for the scemang incoherenee of the law al standing. The
meaiyvretils for sanding have changed greath: in the past 40 years as the Court.
S farmulated ew sanding requirements and reformulared old ones. The Court
S ot comslvently articulated @ 1wt for standing; differen opmims hive an-
s vd varying furmulations for the requirements for standing in federal conrt.
Weéceover, many trsnmeniatons believe thar 1he Court has mampulated standing
wuldes based on iLs views ull the mierits of particular cases,*
Mast of all, thovgh. the extensive arteniion to the standing doctrine reflecs
& w=rportance in delining the role of the federal cours in American secicty. Basic

125 ovaorth v Selde, 422 115, 490, 494 {10750

Jesep| . Vinmy, Logal Ideriy ) (1978,
The Coun el chaerved ™ We neved et snpnee woirds when we say that the cobcept of Are (11
ity far il beens datined with conpleie consisichey i all of the varbaos s deaded by this
ixthey Forge Chrstan College v Amerwans [nited For Separaiion of Church and Suse, 454

WS 8L 475 {108,
23 Gene Nichol, |r.. Alnming Stancding: A Comment onAllm v binghr. 1381 P [ Rev
.?jﬁﬁhﬁ'lark Tahimt, The New Law of Sranding: A Yica tor Abandonmer, 82 Comell 1.
T
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policy eonsideratuons, about wlich there ave sirong arguments.on both sides, are at s=Socl
the core of the {aw of standing, T'he Court has identifted several vahes which are T ey
served by limmdg who can sue i lederal court. = e

.—"!.."":'-

Vatues Served by Limating Standing alnsd =x

L e SR

First, the standing doctrine promaotes separation of powers by restricting ol T
wmlahthr of judicial veview.* The Suprenie Conrr explained that standing s - -
founded i concern aboul the proper — and properly limiied role — of the corts ek
s democratie sockety,™ (0 Afllen w2 Hinghs, the Supreme Loun dcclamd that I
standhng i “banle on A sogle basic iea — the idea of separan 1 of powers,”? The W JrT
notion is that ty resoricung who may sue in federal court, standing limits what I (n=
matiers the judicary will address aned minimizes judiciat review of the actions of i L
the other branches of ggwernment. Indeed. the Coun had said (hat ide “sranding == o e
inguiry is espeoally rigorowns [becuuse of separation of powers concerns| when L
reachmpg the merits of a dispure would lorece [ic] to decide whether an action @ken g i
by anc of the other two branches of the federul grwermmen: was uiconsim- RR—
tfional."® s (3
Howeven contern bor sepafanion gt puwers alm st include preserving (e R —
federal judiciary’s role in the system of government ? Separarion of powers ran be -
nnderrmined either by awveres pansion of the mle of the federad couns or Iy andoe e v -
restriction. Standing thus focases anention divectly an the guession ol what is the -y

proper place of the judiciary in 1the Amencan sy$em of government. Tl
Secontd, standing iy said o serve judicial efficicocy by prevenung a flowsd of -

lawsuits bw those who have only an ideological stake in the ouivome.'” Bun in ligin —,

of the high cosis of hiuganon, one must wonddes huow large Use burden really would E - A

be without the cuvremn standing restricoons. Standing also s justified in terms of

conswrving the Court's political @apital. The Qount onee suncd: “Shuuld the couris

serk 1o eXpaticd thar pewer su as o bring under their jurisdiction ill-defined

contioversics oy er constrtional issues, they would becoame the organs ol politcal B

theones. Such abuse of ]uliu:hﬂ PrweT wortled proverty mect rebuke and resiTiction o mAr

from other Branches. ™! Bul the question, of conrse, & what constitaes judical il o

atsuise and what is apprupriate court behavior. Trumter -
Third. ﬂdndmg is said 10 Lnprove judicral deasion makmg by enswning that o
there 13 a specific eontraversy betore cthe.eonve and that chere is an advocate with 4

See Antomin Scalia. The Docirine of Standing 2= an Essential Flememn ol the Separabon of e =T

Powers, |7 Soffolk L Rev. B8] {1983) (dew rdang scaiding a3 a fimcoon of separation of pesecrs). For =g
2 criteceth of thi view, we Nichol, Alung Stending, supqa note -+ N —

" Warth w Seldin, 4227 1] 5. a1 45, gy~ T

T y6s IS 77, TAT L1084 sr alir Lewis v, Casey, 518105, 343, 338 0.3 (1996) {standuny “has a - e T

of puwers compiuwent. which keeps coones within cenarn treditional bowads ¥s-3 vis the P
other branches, oot adversrnen or pol. That o where the ‘actead Iywy” requicennent comes
from M) il —; |
* Maincy v Byrd, 5271 055, 811, 818 (1997, -
* S Samar Bances, Thwe liea of o Cose, 42 Soase L, Rew, 287 (1090), -
" Ses, g, Unied Staces v Rchardson, 418 125, 156, 19241974} (Powell, T, concurring). Wi,
Unied Fub Workes v, Mitchell, 350 U5 75, 90-81 {1947) o —

&G
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mfficient personal concern o effoctivehy lhigae the marter. The Supreme Gourt
feas Brequently quoted ies words fromn Beker u Carr that standing requives thar 2
plaintiff allege “such & personal stake in the uwicome of the tonttoversy as o
zmsqure that concrete adverseniess which sharpens the presencarion of issues ubon
which the count so largely depends for Jlumination of difficult constitutional
quaearicns, 'Y

¥et the necd for speificity is likcly to vary, some cases present purc glaestions
ol bw o wheh 1the facual context is fargely iroelevant. For example. if a aty
government iinnorrow Danied all gboctions within s harden, the surmunding
Bwts in the begal challenge almaost suse be would be immater izl Also, the inistenoe
oh 3 personal stake in the outcome of the figauon s a very uncertam guarantes
vif high qualiy advocacy. The best itigatar io the oountty who tared deeply abowt
apn 1ssue could not raise W without a plnnaff with standing: bur a pre se linganr,
with no iegul maimng, could pursue 1he manier on his or her gumn behalf,

Fourth, standing requivemends are savd 10 serve the saloe of fahness by
etisirong thal people will raise only thewr wn nights and concerns and 1hat people
canno be incemeddiens tying 1o proten others whe do notwant the protegtion
effered. The Count explained, “rle courts shouid nor adjudicare wich eiglhes,
anrecessanly, and it may be that In fact the holders of those nghts cither do oot
wish 10 atsen them. oF will be ahbe to enjoy them regardiess of whether the incournt
litigant is successful v neol” 'Y But sanding requirements omght be quite aniair if
they prevent people with serious infuries from securing judical redess. '

Thus, abthough impartam values arc se nved by the doctrine of standing. these
same values also can often be furthered by expanding who has standing. THu-
mately, the low of standing turngs on basic nonmarive questions about which there:
4 NG cohsensus,

Requirements for Standing

The Supreme Gourt hav atnownced several vequircments fol szanding, all of
which must be met in order fur a federal court 10 adjudcate a case. The Coure has
said 1ha some of these requitements are constitotmal: that is, chey are derived
from the Cournt’s intevpreration of Anicle 11 and s constiutional restrictions they
gannot be overndden by sratute. Specifically the Supreine Cont has dennilied

W 360 115 |86, 204 {1962)

1 Singheton « Wolll, 428 1S, {08, 1131 ¢4 {1976 For an cxcellens explanation of this fairmess
arpumecty, sy Lea Bnlospay, The Jumprodonce of Article 1! Forspediives, om the “Case or Conto-
reray” Revpurensent, 9% Han. L Rev 297, 306-310 (19749

" See Ruchured Baflon, OF Justosahibty, Remeres, and Pubbe L Litigateans Srdos o Lthe
Ju of Lyons, %9 N.YU, L. Res, 1 (158}

Indeed, vune promoens ornmenzaien angue i the sarmiing docigone B unsheorssary and
thai sarvding sboubd uniply be g quesion om the menis of the plaonilT s claum., S Willum Fleicher,
The Structure of Stmdenyg, 95 Yabe byl 3521, 228 LI9BH) ("The csserce of a true sanding question
s [thory] the plantil have & degal Ny (o padicsl erdorcement of an aseried tegal s This
eptc Leinty shiemial b ween, as 2 guacsten of sdmianin e s, answerahle by roforenes to the miatutory o
cesistiiunons] proviskah whose protection is invobed " id a0 224)

Gl
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three constitotional standing requirements '@ First, the plaintd¥ must allege that
he of she has suffered or imminenthy will suffer an injury. Second, the plyanufl
must allege that the injury 1s fauly 1raceable m the defendant’ sconduc. Third, the
plamtiff must aHege thag a favorsble federal court decision is likely (0 redress the
injiry. The requitctient for injury is tiskused 10 §2.52 The buter two
requirements — lermed causation il redressability — ofien have been teaied
by the Gourt as il they were a single rest: 1¥d the defendant cause the harm such
ihat it can be condluded that Eminng the defendant will remedh 1he njury?'?
Accordingly, these two requirements are cnnsidered wogerlwer in §2.5.3

In ad dition 1o 1hese consticunonal recuirernents, die Court also has identified
three prudential standing principles. The Count has said that these are based not
on the Constitution, but insead on prudent judical administration, Unlike
constittiional barricrs, Congress nuay overritde priadenisl limits ty stacute. Fivst, a
party generalhy may assert onby his o1 her own nghis and canniol rase 1he claims
of third pariies not before the court. Second, a planuff may not sue & o tAxpayet
who shares & grievance in common with all other taxpayers. However, Lo its most
recent decisien, the S Court indicated thar the bar on dazen surts,

' yulte similar 10 1he limuit on waxpayer suits, is consatutional and not
prudential.'® Third, a party must raise a claim within 1he rone of interests
protected by the statute in gquestion. These three standing reyuinements are
discussed in 3§82 5.4, 2.5.5, and 2.3.0, respecriveh.’?

Ahhough the requirements for standing niust be met m overy Lawsaat filed in
tederal court, the Isne frequetily anses in cases presenting important constity-
tonal and pablic law stamiton questions. A such, standing 15 crucial m defimng
the scope of udivial prvection of constimtional rights. Borause sanding s
jurisdictional, federal courts can raise it on their own and it inay be challenged a
any point in the federal court proceedings,

§2.5.2 Injury

TheSupremeCourt has said that e core of Article H1's requiressent for cases and
controversies is tound in the mle that stacding is linited to those who allegre that
they personalty have suffered or innuincody will suffer an imgury. The Court
explamed, [ithe jlaintiff most show that he has sustaiocd or s Immediately
danger ol sustalming some direct mjury as the result of the ehalienged-official

B For the Court's articabarion of these thiree comsttutmial stamding requitements. see, #:g:
Jnmheastern Fhondas Chotrarnrs ¥ Jackwneitle, 508 US. 656, 653664 (1593)

Jt shrmild be noted thar the Supreme Ui mdiested thal Gausatern and redmssabality ave

separate and immdcpendent wambing barners. Allen v Wigha, 460 U5, 21 758.758.
Lirpan x Delenders of Wildhile, 304 U8, 355 (1992, discuwwed bebow:
' speraalired samling probloms, winh o wanding for legulanes anad standieg for government
ennbes, are oy oovered. For o discamaon ofthiese wprics, 10 Erwin Chemerinsky, Fedevat |arisdiction
{oth ed. 2007
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5 Swandiag

arnrlct and the injury or thres of tjury must e both real and immediate, nal
srciun] or bypothenical."?
he npiry requirement s viewed as achancing the values underiving the
sauching and justiciabiliey doctrines. Requiring dan imury is a key 1o ensuring thar
e 38 an achial dispuse between acverse litigants and that vhe coun is nnt being
ke for an advisory opinion. The udicial role in the system of separadon of
Em:rs is toy prevent of sedress particudar injuries. Judicial resouroes are thougltt 1o
best saved for halting or remedying concrete injuries. An inqury is said to grve
the plaintiff an incentive to vigorousdy litigawe and present the maier to the court
i the manner best sited Tor judicial resolunon. An inpmy ensyres that the
Aaimifl is not an intermeddler. bur rather someone whao truly has a personal stake
11 the oulcome of the controverse.

Requarement for a Personally Suffered Injury

o questions artse in implementing the Mjury requirernentt Whai docs it
mear 10 say that a plantff oust personally wiffer an mipry; and what twpes of
tijuries are siffidem for standing? Each issue warrarus separate conaderation.

The Supreme Court has declared that the "irreducible minimum™ of Article
HE's limit nn judicial power is & requirement that a party “show he perwnally has
wifered some actual or threatened injury.?' Tuo environniental cases from the
carly 19705 iflusicate this reqquireriem. In Sierre Club © Morton, the Sierrz Club
srught o frevent the construction of o ski resort in Mmeral King Vabey

iiornia.™ The ssue was whether the plaintifl was “adversely affected or
aggricved” 50 as to be entitled to seek judicial review under the Admindstrative
Procedures Act of the Interior Department’s decision. The Sieves Club, a naricnal
membership organization dedicated to prnectlng the environment. gwened =3
special interest in the conservation and the sound maintenance of the nananal
parks. gamc refuges, and forests of the counery.”

The Supreme Coant found 1his Insufficient for sanding purposes beeause
there wus no allegation thaw any of the Sierra Club’s memben ever had used
Mineral King Vidley. The Count stased: “The Sierra Chub failed 1o allege thatir or
ds members would be atfected in any of thelr activities OF pastimes by the |
developtnent. Nowhere in the pleadings or attidivite did the Club sase that its
members use Mincral King for any purpose. much less that they use it in ANY Wity
that would be significantly affected by the proposed actions of respondents, '
The Court concluded that “a mere inerest 10 A problem, Do taaiter how lﬂng
standing the interest and 0o marier how qualilicd e organizalgm s in gvaluaring

Sae, r.pp., City of Los Angebes w Lyons, 481 1.5, 95, TDT-102 ( 1983) (citations omitrods, we 2l
v, Defrraders of Wildhic, M4 LS. 555, 550¢ 1909 | By mjury in-fact wemean | an imyasion of
= fegally prMccied imdemest whinh s (o) Conereie aod particulariced, and {8 acrual or imminent,
o monjectural’ or ‘hrpmbetical. '),
1 YaBey Forge Clariscan Lollege . Americans Lrnived for Separation of Chuth and Seaie, 454
LS. 464, 472 (19m¥y
= 405 U8, 727 41972).
= I at.735.
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fise probiem. is not suffickent.™** Justive Whiie is quoted In The Brethren as saving,
“Why clidui't the Sierra Club have one geddamn member walk threugh 1he park
anid then there would have been standing to suei™" Im fact, on remand, the Sierta
Club smeticled its complaint to allege that lts memben had nsed the park. for
activities thal wonld be disrupied by the sk resort, and it was then scorded
sianding.

Sungn Club can be contrasicd with shatel dedision banded down a year later
involning a group secking (o protea the €nvicunment. In Lmied States v Mudints
Challenging Regulatery Agrnry Protedures (SCRAP), the Supreme Court upheld the
standing of a group of stludemis 10 scek review under the Administrative Proce-
dures Acr of an 1aterstare Commernte Commissinn deasion 1o increase ﬁfig'ht
rates.”¥ A group of Low siudenis at George Washungron Unversity Law Crocer
contended that the hike wm rastroad Freight rates would discourage the we of
recycled goods because of 1he exivy cost of shippeng them The lawndt claimed
that a decrease in recyeling would lead ta niore use of natural resources and thus
more mining and pollution. The students maintained that 1heir enjoyment of the
foteses, sreagns, and moungatns in Lhe Washington. D C., arcawould be lessenicd as
3 result. The Supreme Court upheld the group's standing. concluding that
aestheric and envinmumental muries are sufficent for standing o lung as the
planuf¥ claisas to sutfer the harm personally.

A companiscn of Swerra Clul and SCRAP is Tevealing. The pluntilds cxnpaint
mrust specifically allege that be or she has persenally suffered an mjury. Aithough
whatl constitures 2 sulficient infury is discussed in detail below, it is worth noting
thay these cases establish tha an jleological intercst in a matier is nol enough for
sianding. Yei these cases also raise imponant policy questions. Why assume in
Seerra Cheb thiat the only ones injurcd by Lhe destrection of 1he park are thuse who
already have used ity As Profrssor David Currie cxpliined, wliy canmun 2 person
upset by the destructinn of the last grizzly bear be allow cd Lo sue, even il he ot she
never has seen a grizzlyr?

The Supivime Court has continued o apph Sterra { Tub ®® In Luprn 1w Natonal
Wildhfe Federmben, the plamudls challenged the federal govermmet palicy Jessen-
ing the environmental protection of centain federal lands.® Two members of the
National Wildlile Federion submitted altidavits 1hat Ley usedd fand "in the
vicinity” of that which was reclassified and that the increased mming acinaty would
destroy the area’s natural beaury. The Supreme Court. however, sud that this
allegation was too gencial fo establish a particular njery and thus the-defendan

Jd. at 730
3 Byl Woodward e Scott Armstrong. The Srothoen [64 5% (1974}
¥ 41% L5 661973
87 $rul Caarrie, Federal Cowns: Caves and hMaccrals 12 dchoed 18900,
B e wlie Ducciar, (Hhor of Workers' Conmg Programn, Deparnnent of Labor v

Mewpon News Shipiaukling and Dey Dock Co. 514 U S, 172 (1593 (hokding that 1ie Direcior af the:

(fFir e of Worken' Gompensatutt Frograms # ot Sn agprieved pori unader 1he Longshore and
Harboe Workrm' Compensanon At amd tls did not have stunchng 1+ ook review of decimons by the
Renefits Revigw Board that depy uwlrpduals benctitsh,

497 U.S A71, BRY (19901,

L
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banks.#%7 Althouygh here was no indicadon that the federal law resiricting credit
enion membership was fatended o provect the economic interests of hanks, the
Courl concluded that pluinsiffs are nat requured 6 show that Cungress nnended
tnedit theny Ratlier, plaintiffs necd only demonstrine that the statare “arguably”
proiects their snterests. Based on this relaxed stndand. the Court concluded U
the: federal Low rostncing the operation uf aredit ankons arguably protects the
maeresis of their oimpetitors.

Ln contrant, in A g Conrier Gonference v Amencan Postal Horkers U, 1he postal
wirkers' uhion thaltenged the Uniled Staes Postal Service's suspension of s
manopoly over “exiremely urgent” lenens under the Pusial Express Saintes. ™
Afier the Postal Service suspended the application of 1ts monupol over ottaln
PRy, el atans i'-l'llurllgtd the deasion. The Supreme Court tuled that Lhe
anions lacked standing because they were pow within the zone of nTerests pro-
yected by 1the Postal Express stamices. Inan opinion by Chief Justice Rehnguist. the
Court beyan by noung that “{tlhe panicalar language of the siamites provides no
appsrt for respondents’ assetuon ghat Congress intended 10 protect jobs with the
Postal Service, " Adiditisnalk, the Court noved that the Iegislative history did not
mdicate an intent i benefit postal worken. The Court distinguished other cases
wher: the zane of interests iest had been et by pointing to stamory languaste or
beginlsuive history oreating inierests 10 1hose instanues.

Atr Cosrwr 13 imporant in sleming thal the zone of interests test 15 o
souxthiesa. The Court concluded thal 4 person or gioup can clain Lo be within the
awie of intercsts protecied by Lw only il 1ie siapute’s text or history justifies such
& coftelusion.

Zone of Interests Test Likely Applies Only in Cases Under
Administrative Procedures Aci

There is a strong argument that the 2one of interests est 15 an additonal
sianding reguirement only in caves secking review of agency decisions under the
Administraiive Procedures Act, In Clarke, the Court explained thar ®[t[he principal
gases i which the zone of interests rest has been applied are those invebving daims
aster the APA and the test is most wsefully understood as 4 gloss on the meaning

71¥2 lwhich authoriees judicial review].*** The {Jarke Court, however. spoke of
the zone of interests protecied by bovh stactory and constimmoonal provisions.

Furthermare. Professor Laurence Tribe persuasively argues that rhe zone of
aierests iost in superfiuous in constitubonal linigation. Professor Tribe explams
that in constitutional cases, the reyuirement that the plaintiff be within the sone of
sreresiy is “another way of saying that the n'th claimed is one poasessed not by
ihe party asserting it but ruther by others."™*" 1 a person is asserung an injury to

ORI S 4TY49YE),
498 LG 517 (19911
ft al TMRRR,
AFAVS, u S0U LG,
% aurence Tribe, Amerivan Constinatiogal Law (34 = 2060) 446,
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hiswor her constitutional vights, e zane of interesty rest Is met. TMan oicdividua is
ol asserting a perscnally suffered wrong, then the requicement lor injury or ar
least ihe bar agiinst third-parny standing would preclude review.

§2.6 RIPENESS

§2.6.1 Introduction
Ripeness Defined

Ripeness, like mootness {(disaussed in the next sectiond, is a Justciability
doctrine determimng when neview 1v appropriate. While standing s concemed
with whr is & praper pany 1o lingate 4 particular maner, ripeness and mootness
determine when 1hat licigation may oocur. Specifically, 1he ripencss docitine secks
Lo separate manters that are premature for review, because the injury m speculative
and never may occur from those cases thar are appropnarte for federal court
action

Although the phrasing makes the questions of who may sue and when they
may sue seem distinet, 1 practicg there 15 an abviows overlap between the
doctrines of standing and gipeness. Ifno injury has occurred, 1he plainfl might
be denied spanding or the case might be dismissed as not npe. For example, in
('Shea o Lttletom, the Supreme Coust declared nonjustiiable a suit soenduang
that the delendants. a magisirate and o judge, discniminated against bla ks i
setring hail and imposing sentences.? The Count ghserved ilat none ol the
plamiiffs currently faced proceedings in the defendams’ countroams and hence
“the threat of infury fron the alleged course of conduct they attack is o remoie
i satisfy the case-or-contnnersy reguirement ™ This decisin coutd be placed
under the label of cither sanding — no injury was alleged: or ripeness — the type
of inury way adeguaie bur had aet yet ooourned.

Ferhaps the distinezion between standing and openess is that standing
focuses on whether the type of injury alleged s quediiasively sudlicient py fuliill gie
requirerienis of Article Ll aret whether the plaintfl has personally siffered that
hiarin, whereas ripeness centen on whether thay omjury has ocourted yet. Aggain,
while jiwe distinctuan Wil werk In some nstances, in others i is problematic
because the question of whether the plainedit has wffered a harm is integral o both
sancing and ripeness concerns. For example, in Sirrg Club © Monton. the
Supretne Courn disrissed, on standing grounds, a challenge by an environmental
group to the construction of a ski resort in a national park.® The Count exphasized

& T shbow Labs. v Gardrosy, 387 1S, 156, |45 {1867
414 115, 183 (1974,

TR al 489,
4t U8, 737 11972), discussed iy more detai in §2 58

104

PDF compression, OCR, web optimization using a watermarked evaluation copy of CVISION PDFCompressor



http://www.cvisiontech.com

iadilzty
pcerned
MOOLRESS
sihe seeks
U atve
il court

when 1liey
cen the
Eniff mighit
|p||:J in
contending
hlacks i
=Ine of the
aml hencp
= 100 TEMoelE
e placed
. the type

ot standiig
s 1o Fulfill the

afiered 1has

E26 Ripeness

= Eilure of the plainnff to allege 1t it oF its members ever had nsed the park.
$h= standing decision could be viewed as.a ripeness ruling as well. if mpeness 15
mmdersiood as focusing on whether an imgury that i sadfficien 1o oee Article T
B beer: mtffered et

Fo the extent that the substantive requurements overlap and the result will be
e same regardless of whether the issue is charactocized as ripeness or standing,
Bl rustis o the choice of the lubel. However, for the sake of clarity. espedially in
S5 cases where the law of standing and ripeness is oot identical, fpeniess can be
grena-narrowey deflimiinn rtha distinguishes it from s:l;mdi.ng and explains the
e case law. Ripeness properly should be unde as involiing the
et of when wuny o serk forremen! rriven of & wntute ar tegilaton.
Sscanarily, a2 person can challenge the legality of a statute or regulation only
sl b i1 she s prosecuted for violanng ic. At thal nme. a defense can be that the
M 5 anvalid. fur cxample. a8 being uiobsiitUtinnud

There Is an uptairness. however, 1o requin ng a person o viniate & liw in orde

B eallenge fi. A might upnecewsanly obey aic undpnstitutional law,
from 1he prohibiled conducr. rather than sk aamimal punishments.

. . & persn might vinlate # stacute or regulation. confidene chac it will

- uﬁt onhv 1o be punished when the law s upheldl A pramany purpose of

| iy Judgimieni Act was to permit people to avoid ths choice and obtain
s emenl review of stautes and regulanona,
ki Dheclaruory Judgmen: Act does not ullow preenlercement review in all
Mo : Rather, it permibs federal coun decisions onty “[ijn 4 case of actual
s e | n upholding the comsuturonality ef the Decloratory [udgmenl:ﬁﬂ
il - Court emphasized thyt the starute did not permuc advisory opinions
L :-Eh limieed federal court action to justiciable cases.® Ripeness, then., is best
o &y 1he dewermination of whether a federal court can gram preenforce-
B seview, for example, when may a coun hear a request for a declaratory
or when must It decline noview?
e Supretnc Court has stated thar in deciding wherher & case is npe it looks
 two consideratiuns: “the hardshap to the parties of winbholding court
ssin” and “the fitness of the issues for judival decision. “% Ripeness is satd
s habponstitutional and prudentia! considerations. The focus on whether
- IH:EL' et injury without preenforcement teview seems mexiricably
= che constinational mquiremen for cases and conmroversies. whereas the

- }-rl'...r\gﬂllh & 1k quality of the record seems prudential ®
x n probleina
egral o bk
\ietum, the o
e envivonmenish  fpa Co. v, Haworth, 300 LS, 297, 241 (19373 Tor 2 distussien of e constitution-
Bt £t ﬂphﬂﬁlﬂﬁl oy Juﬂﬂﬂh:ﬂl' Act and why k b oot an a.uth:’ﬂ:hﬁnun for ureec skt nal arhisnry

» Liardney. 387 U5 w1 |49,

o Lawprt cewrihes £ b cmpitumctial) see 2.8, Pubbic Sery, Comrn.of Hab v,
25 297, 242245 (LU52E but at other wines, the Court discribes the npaness test as
Sy, Buckley v Valeo, 4201 US. 1.1 14- A (G978 In lage parn this difference migh
el sy~ S ripriess at i i pankeylbar eases,
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emdidates 1o sign 2n affidavit tha they would ool attempt to everthrow the
government by foree o vielence, The Court concluded that “the recond ., now
Befne this Court, bs extraordinanby skimpy in the st of prsed or admatted faccs
a1 would enable us w adiudicae this claim. ™! The Coun sald vhat although 1he
pecn il might have sanding 1o chalienge the L, "their case has o gven any
parti ularity to the cffect nn them of Ohio’s affidasvi requirement.™? ;

A her case i which the Court found an insufficent facnaal record to Justify
axomelusion of ripencss was Californes Bankers Asociabon u. Mehuite. ¥

A hank. its customers, 4o bunkers” migunizatlons and assoqations sued to
wpoins enforcement of 2 federal law tha oreated record-heeping and roponing
srporements for banks and other financal institutions. The caim. i part, was
st the reporung requirenents viodated 1he Fit Ameadment rights nf bank
ssiociers. The Cowrt said that the claim was not ripe. emphasizing the need for
sommareic Fadtuad sivation o facititate jucheial mvicw. The Court concluded: "This
ey, in the absence of a concrete [act situztion i which Compeung psociational
i povernmental interests can be weighed. s siinpgly pol n o position o
detcrmine whethet an effort 1o.compel disclosure of such records would vt wiuld
o= b baced. ™

Relationship Between the Two Ripeness Criteria

The interaction of these 1wo requirements for determining fpentss is nol

L. Surne commentitors have su that riprness can be found if euher 15
met Professor lribe, for example. states chat “[clises in which early legal chal-
Ewge~ oir held 0 be npe normally present either or both of two featores:
Slicand presemt iqqunes . ., or legal quesnions thar do mot depend for ther

Wit OR an extensive Eacual background *48
But the Couwrt's decisions seem o ndicaie that both Teqparrments st be
pe=. For ecample, in Por v Ui, the cane wits deenicd md 1ipe even Though il
wes & purely legae] question that did not depend on an extensive factual back-
gl In his dissenting opinion in M, Justice Harlan said: “[ cunnot see what
Skt elaboralion is requined o enahle us 1o decide cthe appellants’ daims, and
e Benher the plurality nor the concurring opinion . . . suggesis what inore
= B necded before the judidal mll could wm™ Conversely, i Sociafist
Wl Perty w Grlhigon. the Coun adinined the exsstence of standings (and this of
gy}, but deemed 1he maner 1o be unnipe becaoe of the abwenee ol an
atg fecont.

while i Hpeaty thal preenforcemenc review 15 possitrle only 1l there 1s-
s bitlship 10 i1s denigl aud 4n adequare factual record, it 15 unelear whether a,

LY
L BHH,
® 316 UK 7L (VA
56, .
" Lmrena v Thibe., American Constlgtional Eaw 80:00d ed. 20004
357 0.8, w 528 (Harlan. ., dissentiog).
® %% U5 0 588,
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greater hardship mighn commpensiie lor less in the way of a factual record or vice
versa. Because the hardship requinement is constiiutionally based, ns all likelihood
it iv less flexible. whereas the prodential pancern about the record is to be given less
weight when there s a compelling need for immedune judicial review,

Finakty. the relanonship of ripeness w other docrines should be noted,
Kipeness is obvinusly closely related to requirements lor exhaustion of admimis-
trative remedies belore seeking Federal coun review; & case is uot ripe untl such
exhaustion has oocurred. ® In fart, in mses claming « government aking of
propern withour jus compensation, the Courl has held that the marier is not ripe
until compensation has been sought and denied through the avallable ad minais.

trative procectes. ™

$2.7 MOOTNESS

§2.7.1 Description of the Mootness Doctrine

An acrual fontrovessy st exise a¢ all stageswof federal cowzt procevdings, at both
the 111l and appellate levels I evenrs subsequent toahe filing of the case resuive
ihe dispate. the case should be dismissed as moen. The Supreme Court, qung
Professor Hensy Maraghan. explaincd thin “mooiness (i8] the doamne of stand-
ingt in 2 tme frame. The requisite personal merest that must exist il the
eommencement of the ligation (sanding) nis continue throughout (s exist-
ence (thootness),” !

Circumstances That Might Cause a Gase to Be Mout

Many different types of events naight render a case mook. For exaniple, & case
is moot i 3 cnmnal detendant dhes dunng the appeals process or if g ol phitint
digs where the couse of wction does not survive death ? Also, i the parties settle the
matter, & live Gontroversy obviously no longer exisn? If a challenged law is

¥ Aiyers v, Bobichem Shophating Corp., 308 LS, 44 (1938
. e San Kome Hotel v Sy and County of Sen Francen, 3 US 323 (2005); Williamson
Covary Reghnal Hanmng Coonenn, ¥ Hanalton Bank, 473 s 179 {1084)
S99 ' Umieedl Stares Parule Gommn, w Corrnghity, 415 U185 MK 407 {1990, yuoting Henry
. Comin eanal Adyedscation. The Whe and When, #2 Yabe L] 1363, 1381 {1973
* Doer w, Unoed Sates, 423 U5 %25 | 1976},

Sem, v 3., Eited Airtnes, Inc. v McDuonakd, 4327 U5, 385, 400 {1577} | fowell, | disseriling)
{"The sevdetiesn of an idpodual chaime ovpically mooks 2 pacs asacaiaivd wih M'E Swewartw,
Southern By, 455 85 283 {1842 Senhemern must be Jisinguwsbied o a stuation i whach the
defendant voluorerly agrees b relrain from a Practice. bt is free 1o résupne toAe aﬂ? time. As
discissed belaw, the lanes does ol moot the cse. :
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spealed or expires, the case s moot.? Essentially. any change in Lhe lacts liat epds
S contreverwy renders the case moot. Thus. ¢ defendant’schallenge to a statelaw

wyeny him pretrial bail was deemed moat after his conviction.” and a soin by
wmdents to enjuin & s hoal's censorsh1p of & student Rewspaper was diseussed as
B Afer the stadents gradiared

Why Have a Mootness Doctrine?

The Suprome Court Irequently has explained thin the mootness docirine 15
fierived from Article 1117 prohibition againat federal counts issuing advisory
i l,.'imm'u...’IIr By definition, if a case is mooet, there no loager1s an acinal conoaversy
Purweon medverse btiganis. Also, if events subseqguent 1 the ininaton of the v
hanve resolved the matten, then & federal court decision is pot likely to have any
effec. Henor. neither of the prerequisites for federal coun adjudhcation is ful-
Bl

Addinonally. muany of the valucs underlying rhe justiciabibiny doctnines also
explain the mootness rules. Mooiness avoids unnecessary federal coun decislurs,
Rmiting the yple of the judicary and saving the courts’ institurional capial for
cascs truly requiring decisions,” On the other hand, mostness might not save

pedictil remauTes: NG is it Betessary (o cnsute # concrete tactual seting in which

tes detide an jswar, \When a case is disisecd on appeal, there is 8 fully developed
recoml and 2n opporunity for 4 defimitve resclution of an issue. Dismisung such
A cawe as moot nught cause the same guesihon 1o be litigated to many olher coures
nntil it is finally resoled by the Supreme Court.'™

Perhaps it is beeanse of these compening policy considevations that (he
Supreme Court has spoben of “the flexible charucrer of the Article HI mnoomess

L See, #g., Burke v. Barnes, 379 T1S 861, 365 (1987} tbitl =xpired during pendency of ajpeal
wmclening mont the question off whether the prowdens’s pochet seto preveniced bl froos becoming
Lo oEmeied Sies Dept of Troawsty v Gabiolo, 17T U8, 356 (1946) lamoasdmen e feder al staluie
mndcivd 1the (2w moot); koo v Bankey, 431 LS. Ui, U28 (1970 Mafuies peoviding dor
mniimert of mumory I btk were rpeabed, rondonng the tase moot); bt wr Cin of
Mogqune Aladdm™s Castde, Ing., 435 U5 RS {1 O8] {u-pﬂ] of 8 coy artinane s way 11 ol wiiesr
&:I:gj'um Bheh 10 oot i after completion of fegal procentings), div sssed below

O Sy, p .. Murphy v. Hun, 438 U8, 4Fn, 401482 {1962) fchallenge 10 2 uae lw demang bl
b thime sciused ol veolem sok CNmees draniesed as il aber the defordant's convicrion).

* Bl of Schewal Comms, % [ncohs, 420 BS 128, 130 {1Y75)

7 Sev, £ g, SEC v Medial Duon for | urman Reghes, 404 1S, HEY, 406 {1973 Hall © Beals. 596
115 45, 4% (1960), Hul we Hunig w Doe, 469 LS. 305, 330 (1588) (Rebpiat. G, roncurming)
lEpeing that oot doctrine b prmurnils prudence) s Bl conassunionally baved).

A Apw Chasrch of Scecntedogy of Cahfonm v United Saurs, 5069 TS & 11 (19921,

* S ¢ g, Firclighier's Local 17894 Siotos, 467 U.S. 561, 5906 { 1984) (Blackmun. J , dreening)
(& ceneral purprse of muorness SoCrae 1+ 10 ol s wibecesany tulieg o The o)

1 Ched Jusce Rehmopuist WIRS 0 mow e rpaion 36 Uie mootness docrsioe: for gases thar became
ool while pending betor the Suptetie Cowrt. Sor Homug v Doe. 484 TS, 305, 330 (1558 S adw
Cene Mickal, Vool Cases, Chif Juster Kehnguiv and the e Couprt, ¥ Conn, L. Rev. 703
(L0 fmrguing shat sootiess should be reganded as proctontial aod tha the Supresne Court strould.
Have ciwrction w svoid dismissing coes thar broomne ool while petiding belme the Counth

115



http://www.cvisiontech.com

Chapter 2. The Federul Judicial Powey

dotirine. """ This flexikility s manifested in four exceptions to the maomess
docirine. Cases are 0ot divminsed as moot il Lthere aie secondary or “collateral”
nyuries: if the ssue is deened 2 wrong capable of repetition yer evading roview; if
thwr siefendant voluntarily ceases an allegedly illegal practice but s free to resume
it at any twme: and il it js 2 properly cenified class action suit. These eXcephiotyare
cdiscussed? below.

Procedural Issues

Procedurally, mooptness can be raised by a tederal court on 15 own ar any stage
of the proceedings.'”” If a case is deemicd moot by the Uniicd Svates Supreme
Court. the Coun will viware the lower court’s deasion and remand the case lor
dismissal.' By vacating the lower cowt’s devisigny, 1he Supreme Court leaves the
legal isse unresohved for future cases W0 devide.

[n L8, Baswcorp darigage Ca. v. Banner Mall Parnershiy, the Court held that
vacatur of & lower cour opinion is nol ape F’““" w hen a voluntary senbement of
an underlving clispute makes a case moot.'! The Court recognized that allowing
such vacating of lower court opinions might facilitare sevtlemenss as bosing parties
may choose to settle In order 10 vacare an unfaverable apinion thar could harm
their povinon i funoe lgation. Also, vacating the lower count opron could
Prevent an erroncous decision fmm wmaoing on the books, Nonetheless, he
Court wnammoush beld that voluntan settlemem does not justify vacatur ot
lower cotut opinen, Neahing about the setttonent undermines rthe reasuning of
the lower court aid warrants 1he vacating of its decivon, !

Overview of the Exceptions tog the Mootness Doctrine

Most of the cases dealiog with the mootness msue have forused on the
excepiions to the moomess doctrine. These ane sjtuations where a federal court
shoufd nol dimis & case a8 moot even though 1be plainuffs mjurics hine been
resalved. The conmmmon issue concerning each of those oxceplions is wheiher rhe
policy comaderitions served by them qustify sllowing M¥iew in 1 case where there
15 nat an sl dispure berween adverse litigants and where a favorable court
decision will not eflecr a change. On the vne haod, orities of these excoprions

U nited Stides Parode Coponn, & Ceragchi, 445 1.5, a0 400, For an excellent argusssn 1ha
maptnens shoudd be fegarthed a prodensiied anek e edmscroricina. see Evam Lew, Decesmaatu benaliz-
ing Justioahilin: The Example of Mowtness, 105 ilan - Rev, 603 (1992) Ovhers argue that 11 b
porially 4 prdennal doctrme. S o g Manhew L Hall, The Poralh Prudencal Dogrine of
Moouerss, 77 Gon, Wash L. Rev, 363 {2000

' L. ¢ g Nowth Cavofima v Roce, 404 US, 2344 246 (1971}

B siied Senev e Munwungeear (o, 440 LIS 35 3041006 (" The cotablivhed praceoe aof the
Court in dealng with p ot caae Briovn o cour i the federal system wivich has become niogt
jts way hiere o perading our declsion on the teerics B [0 reVCHE G vacane the judgment belaty arid
Temanwd wich i clare r e Shamsies ")

"R ULS. 14 ()90

T X it E. Fsch, Kewriong Historyi- The: Popidery of Fradicanng PrioreDecidamil' Law
TTuntgh Sethenwnt and Vacatur, 76 Cormell - Rew 588 (1501).
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B eral cases. decided the same vear as Sgume, the Supreme Courl con-
it ihie momnoss doctrine requited the dismissal of elass action susls that
e properly certified when the named plaingff's claim became moot 8 The
e ralonale wems ta be that when 1here v a properly eernficd class
S ename class is the actual plaingifl, and as long asa live omiroversy exists
of 1 he plainufts. the case should not be deemned moot.
T € aun expanded she excoption for dass aclion Rt n Fronky v Bourman
wen €0.7" In Franks, the plainuff brought a class actton sun challenging
manent discnmmanon. By the time 1he case came 1o the Supreme
% was clear thar 1he anwed plainifl did not bave a posibie daim of
=usian even Linugh other class membens did. The Court saul that cven if
1 plaintifl never had a legitimate claim for velicf, & dass action is not
a1 0 w35 properly certified and when soine members conil e to have live

Appeals of Denial of Class Certification Not Moot

S Gersten, and Panks all involved properly cetufied elass acoons.
s o fivst considered noncertified ¢lass actions i Unitedd Aivltnes, fae. o
el ™ There the Court held that a membier of e proposed class may
B enr 1o challenye and appeal the denial ul class ceruficaiun afier the named
S==S"s clalitis are mexsexd |

il ‘oily, the Gourt teld that a person seeking to initiaie 2 cliss action
L e cofitisiue 10 appeal the densal 6l Sertiticaion even after his or her own
et rendered mool 10 Unied States Parole Gostmussion: v Gevaghly, a pri
B s denied parule on the basis of the Parole Commission’s guidelines sough
B e & class action suit challenging the guidehines.™ The dutrict conart refused
oy 2 class acaon, and the plaintfl appesled. While 1be appeal was pending,
e i1 T was relegsed fram povon

Fven though a class aclion nover was ceriified. the Court held tht the case
e oot moot. | he Court explained that the menibers of the proposcd class sull
e ® five controversy, |ustifying continued federal judicial emsideranon of
Sheshier the Ly should be ceruified The Court stated “that an acthion brought oie
W% uf a class does not become moet tpon expiraton of the nanicd plainafls-
w2 i e clainny, even though class ceriibcation has been devied. The proposed
[ neative redainsa’ sake’ in obtaining dass cernificanon suthicient 1o
e than A, 1H vidoes are nuot underminedd. i the appeal resulis in a nversai of
e chiws Cortitication dendal. and & class subsequently is properiy ceruficd. rhe
Sesas af the class claim then may be adjudicawd pursuan to the holding in

e, w4t~ Indanapods School Comomrs, %, Jecobs, 43085 TE8.(1975) Weinate i3 Bradiond,
S 47 T19YEE e sdan Paadena Qity Bd. of Fdue » Spuiléﬁ' 4%7 ] § 474 (1976): Frapki-x:.
P T wm Ca, 424 1S, 747 (1 976% '
= g UE T47 {1978
439 LIS, 385, 3u3 (1UT3).
45 US, Sa¥ [ladi
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Soena.™® Similarly, im Deposis Guavandy Masional Bank v. Roper, decided thesame day
as Geraghty, the Court held thatihe named plantibsin® prupised cliss action sust
could rontinue to appeal the denial of class oettification even afier the plaincils
sertled their personal dainim ™ Ln Roper, 1he plaintiffs sought obring a class acrion
suwit to chailenge the imesest charged by Bank Amcricand The plaintiffs agired to
a settlement it paid them the full sum they dlaimed as damages. The Court samd
that the plaintiffs could condnue te appeal the denial of class certification. The
Court explained that the plainufls maimtained & “persohal stake in the appeal
because they ad “a continuing individual iterest it the resolul L of Lhe class
certification quesiion in therr desire 1o shift part of the costs of liiganon tﬂéhﬂm
who will share in its benetits if the dass is centified and witimarely prevails.™ The
Coutt exphlained thai other dass members had a live cantroversy, a.“d ::'l]lium"l'l'lg t.t'ﬁ
settlement 10 e the litigation would give delendans an incentive to "y nft
named plaintiffs in ks action hiigation.™ :
The exceplion For class action st inakes sense in Lhat it focuses an the
interests of e class, mcher than Bmply looking tothe naned pl:u_n Lft s ¢lzims. AE
jong as rhe class presents a live controversy, the status of any particular member’s
chaim is irrelevane Thus, the Count has properly concluded e a properly
certified class action is not oot simply ecavse the named plamsifl’s conuwersy
s Tesolved. Nor should the mottness of the plundfs daim prevent an appeal
of the denial of Lass cevtificanion. ‘This mootness exception furthers the ulh‘.'.lrtr_h'—
mg purpreses of the federal rules concerning class acoony atd 15 Lomsisient withy
Acticle T, bocause there is an actual dispute berween ativerse fitiganis and'a
favorable federal court deasion will make a difference for the class members:

§2. 8 THE POLITICAL QUESTION DOCTRINE

§2.8.1 What Is the Political Question Doctrine?
Definition

The Supreme Court has held that cenain alicgations ‘ol uncoustituional
governmen!t conduct should not be ruled un by the federal couns cven chemagh all
of the jurisdictional and other justiciubility requirements arc met. Fhe Coure has
aaid L luar constirulional inrerpretation in 1these areas shoubd be left o the politically
accountable branches of government, the prsident and Comgress: [m other
the "ptilitical question dactrine” refers w subject matier that 1he Court «
he inappropriate for judicial review. Although there is an allegation thatl i

LT A 404,
T 445 1.5 326119800,
B o 336
" rd oa 339,
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ewon hias been violated. the federal courts refuse o pule and nstead
the case, leaving the constitntional question to be resclved in the political

Wity Is the Political Question Doctrine Confusing?

#= emany ways, the political guestion docirine is 1he most confiising of the
ey doctnines, As Professor Martin Redish noted. *ftfhe dorinne has
S proa o 10 be an enigma to commendators. Not onh ave they di

S s wisddeym aack valicliey . . . bt they also have differed significanty over the
B3 soope and ranonale,”! First, the confusion stems from the fact 1hat the
Sl question doctrine” la a misnamer: the fedend courts deal with politicat
Sl a1 of the titne, For examplc. 0 Unned States 1 Nexon, the Court decitled that
B Bent Mxon had 1o comply with & subjiocna 1o produce tapes of presidentizh
SimerEations that were Recded as evidence in a arimingl trial -« & decision with
W it poslitical effecy of casing & president o resign.® The Supreme Court's
W=t mvolvement in the political procesy long has included ending ravtal dis-
S manon i political primaries amel clections.

Serond. the palitical questinn doctrine is particularky confusing because the
Lz has defined it very diflerently over 1he course of Amevican history. The
Wt first speske of potitcal questions in Afarbury w Madwes.” Chief Justice fohn
Macdiall wroce: "By the Consuiuion of the United States, the President is m-:csmd
s cevLain iImpontynt political powers, in the exercise of which he is 10 use his own
Wi, gnd is scoountable onke 1o his country it his political chavager and to
b o=t conscience. |he subjerts are politcal . [Bleing entrusted to ithe execative,
e decision of the exequtive is conclusive, Questions, in their namre polinal, or
wia b are by the constitution and Luss, sutininted 10 the executive can never be
=i i this coun.”® Chicf Jusiice Marshall contrasted poliiical questions with
Ptaces where Sndividual nghrs were a1 stake; the Jaires, according to the Court,
meve curuld be polinical questions.

The Count's defission of political quesions in Markury & Hades was quilé
ey Included onl were maiters where the president had unlimned discretion,
s there was thus no dllegeton ol a tonstmtional violation. For exainple,
gmeadents have the choce about whether 10 3ign ot veto a bill or whe to appaini

B vacancy on 1lie federal judiciary, Because the Conitutian vests the president
sath plenary anthority in diese areas, there is 110 basis for 2 clam of 4 cos isbiarnanal
wmndation regavdless of how the president acis. But if there is a daimy of an

$1 8 ' Matm Reddinh. Jodios] Revow aml die Politdz] Craeering, 79 MNw, L. L Rev. | 5L {1945),
* 418 U5, 883 (1974, cdisiipaed o ML i -
S, .3, Nixoo v. Horndon, 273 LS, 536 {1927} (decLarng unconstituuumal racial dbscrimi-
=z an the Demacratk pobnieal primary in Team) The Court satd a1 3 4 laen thar e maces was
.,;-ﬂl questien i i unashoed the poliviad process was “tinle meere than $ play upouwords.”
om0,
LA (1 Coranechy 137 (1505 dmcmsed stive e §2.2:
Jd, at 165-1T0.
F-ae.170.
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miringement of an individual rght. in other words, 1] e plainl_iﬂ' has standing.
there is not a political question under the formmlation presenied in Marbury 3
Maadie.

In sharp contrast. the political question docinne poss inchades Ihslanees
where individuals allege rhat specific comtirutienal provisions have been violated
and that they have suffered & concorete injury.® The political yuesim docmne
definitely 8 ot linited o instances in whids the president is exerasing discretion
and there is noe claim of unconstitutional conduct. But the Gaurt hever has
explained the difenng conent given 1o the term politicad gucsuan; in fact, the
Court even invokes Merfery in its modern, very diffesent cases.

The Baker Criterta and Their Limited Usetulness

Finally, and pethaps mast important, the political quesiaon docinne is con-
fusing becanse of the Court’s failure 10 artic ulate usehul criteria for deciding wiat
subject maner presenis a nonjusiiciable pohiieal queshen. The elassic, oft-quoted
statement ot the political question docirine was provided in Buker 1w Carr.? The
Court stated:

Promment on the surface of 20 case hield o involve a poliical question is found
a textuzlly demoostsble commmitment of the woc te a conndinse poldivical
department: o # lack of pebiozlly discoverable and menageable samndands for
resolving g or (e impossitulity of dediding withow an mital ¢ tiotermng-
ton of a kind chearky for mmpadicoal disaretion; ar tie impossitality of 8 oours’s
uhcertahing inede pesolution without exprowing bk, of the respect due
gourdinate hrinchey of government. v an wmumal need for ungucsiioning
adherence to & politkai decson dlreach made, or the potentiality of eBibargis-
ment lfltl‘l‘l multifirious pronouncements by variots deparmments on one ques
Lo

Virually every case comsidening the politreal question docinine quoles this
language. Bur these critena seem uscless in identifying wha tunstitutes a political
guestian. For oxample, there is no place in the Consniytion where the oext stawes
that the legislature or executive should decide whether a particular action consti-
tutes 4 constitt tional vialation. The Constitunion does not mention judicial review,
misch less limlt it by creating “lextually demenstrable commitments”™ to nther
branches of government. Similarly. most importan constitutional provisions are
wrilien i bosd, open-iextured languege and certaindy do net include “judiaally

{ toward bink & Mark Tushmet. ledera) jorhdiction. Palicy and Practice 231 (3diod. 1Y9897) {"Bul

notioe the effevt of Murbary 't 'dassificabon’ Ssamndmg e paethe. obverse of political questgons 10 a
Ivigan: chamm that an lndividual nght has bren omowded, 1he [awswit by debinnion does pog mvolve a
politea) quocsy

T Sov. rp, Lunther % Borden, 4B 115, {7 Hhow) 1 Ewd9) {declaring nonpustoable 8 suit brought
udirthe repulbican foem of goveroren chause even thaugl the effeer was 1o feave peopledn jall whe
ik ested the conarituhsnality of their convicthn), discussed below in 32.8.5,

T 369 11.8. 180 (1t2),

4 215,

132
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