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38 Of the NaTURE of INTROD,

SEcTION THE SECOND.

Or Tue NATURE or LAWS 1N GENERAL.

LA W, in it’s moft general and comprehenfive fenfe, fignifies
) a rule of ation ; and is applied indifcriminately to all kinds
of attion, whether animate, or inanimate, rational or irrational.
Thus we fay, the laws of motion, of gravitation, of optics, or
mechanics, as well as the laws of nature and of nations. And
it is that rule of a&ion, which is prefcribed by fome fuperior,
and which the inferior is bound to obey.

THUs when the fupreme being formed the univerfe, and
created 'matter out of nothing, he imprefled certain principles
upon that matter, from which it can never depart, and without
which it would ceafe to be.- When he put that matter into mo-
tion, he eftablithed certain laws of motion, to which all move-
able bodies muft conform. And, to defcend from the greateft
operations to the {malleft, when a workman forms a clock, or
other piece of mechanifm, he eftablifhes at his own pleafure cer-
tain arbitrary laws for it’s dire@ion; as that the hand fhall de-
feribe a given fpace in a given time ; to which law as long as the
work conforms, fo long it continues in perfeion, and anfwers
the end of it’s formation.

If we farther advance, from mere ina&ive matter to vegetable
-and animal life, we thall find them ftill governed by laws ; more
numerous indeed, but equally fixed and invariable. The whole
progre{ of plants, from the feed to the root, and from thence to

the feed again; --- the method of animal nutrition, digeftion,
fecretion,
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fecretion, and all other branches of vital oeconomy; -~ are not
keft to chance, or the will of the creature itfelf, but are perform-
ed in a wondrous involuntary manner, and guided by unerring’
rules laid down by the great creator. '

Turis then is the general fignification of Iaw, a rule of at--
tion dictated by fome fuperior being ; and in thofe creatures that
have neither the power to think, nor to will, fuch laws muft be
invariably obeyed, fo long as the creature itfelf fubfifts, for it's
exiftence depehds on that obedience. But laws, in their more -
confined fenfe, and in which it is our prefent bufinefs to- confider
them, denote the rules, not of acion in general, but of Auman
action or conduct: that is, the precepts by which man, the no-
bleft of all {ublunary beings, a creature endowed with both rea-
fon and freewill, is commanded to make ufe of thofe faculties.
in the general regulation of his behaviour..

M a N, confidered as a creature, muft neceffarily be fubje to
the laws of his creator, for he is entirely a dependent being. A
being, independent of any other, has no rule to purfue,. but fuch
as he prefcribes to himfelf; but a ftate of dependance will in-
evitably oblige the inferior to take the will of him, on whom
he depénds, as the rule of his condu@: not indeed. in every
particular, but in all thofe points wherein his dependanee con--
fifts. 'Fhis principle therefore has more or lefs extent and effec,
in proportion as the fuperiority of the one and the dependance
of the other is greater or lefs, abfolute or limited. And confe--
quently as man depends abfolutely upon his maker for every
thing, it is neceflary that he fhould in all points conform to his
maker’s will..

Tuis will of his maker is called the law of mature. For as
God, when he created matter, and endued it with a principle of
mobility, eftablithed certain rules for the perpetual dire&ion of
that mation; fo, when he created man, and endued him with

freewiltto condut himfelf in-all parts of life, he laid down cer-
tain
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fain immutable laws of human nature, whereby that freewill is
in fome degree regulated and reftrained, and gave him alfo the
faculty of reafon to difcover the purport of thofe laws.

CoNsIDERING the creator only as a being of infinite power,
he was able unqueftionably to have prefcribed whatever laws he
pleafed to his creature, man, however unjuft or fevere. But as
he is alfo a being of infinite wifdom, he has laid down only fuch
laws as were founded in thofe relations of juftice, that exifted in
the nature of things antecedent to any pofitive precept. Thefe
are the eternal, immutable laws of good and evil, to which the
creator himfelf in all his difpenfations conforms; and which he
has enabled human reafon to difcover, fo far as they are neceﬁ'ary
for the condu¢t of human actions. Such among others are thefe
principles : that we fhould live honeftly, fhould hurt nobody,
and fhould render to every one it’s due; to which three general
precepts Juftinian® has reduced the whole doctrine of law.

Bu T if the difcovery of thefe firft principles of the law -of
nature depended only upon the due exertion of right reafon, and
could not otherwife be attained than by a chain of metaphyfical
difquifitions, mankind would have wanted {fome inducement to
have quickened their inquiries, and the greater part of the world
would have refted content in mental indolence, and ignorance it’s
infeparable companion. As therefore the creator is a being, not
only of infinite power, and wifdom, but alfo of infinite goodnefs,
he has been pleafed fo to contrive the conftitution and frame of
humanity, that we fhould want no other prompter to enquire
after and purfue the rule of right, but only our own {elf-love,
that univerfal principle of action. For he has {o intimately con-
nected, fo infeparably interwoven the laws of eternal juftice with
the happinefs of each individual, that the latter cannot be attained
but by obferving the former; and, if the former be punétually
obeyed, it cannot but induce the latter. In confequence of which
mutual connection of juftice and human felicity, he has not per-

3 Furis praccepta funt haec, bonefle vivvere, alterum nan lacdere, funm cuigne tribuere. Infl.1.1.
s 7

plexed
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plexed the law of nature with a multitude of abftracted rules
and precepts, referring merely to the fitnefs or unfitnefs of things,
as fome have vainly furmifed ; but has gracioufly reduced the rule
of obedience to this one paternal precept, < that man fhould
¢ purfue his own happinefs.” This is the foundation of what we
call ethics, or natural law. For the feveral articles into which
it is branched in our fyftems, amount to no more than demon-
ftrating, that this or that aion tends to man’s real happiness,
and therefore very juttly concluding that the performance of it is
a part of the law of nature; or, on the other hand,. that this or
that a&ion is deftru@ive of man’s real happinefs, and therefore
that the law of nature forbids it. '

Tu1s law of nature, being co-eval with mankind and dicta-
ted by God himfelf, is of courfe fuperior in obligation to any
other. It is binding over all the globe, in all countries, and at
all times : no human laws are of any validity, if contrary to this;
and fuch of them as are valid derive all their force, and all their
authority, mediately or immediately, from this original.

Bu T in order to apply this to the particular exigencies of
each individual, it is ftll neceflary to have recourfe to reafon ;
whofe office it is to difcover, as was before obferved, what the
law of nature dire@s in every circumftance of life ; by confider-
ing, what method will tend the moft effectually to our own fub-
ftantial happinefs. And if our reafon were always, as in our firft
anceftor before his tranfgreflion, clear and perfet, unruffled b
paffions, unclouded by prejudice, unimpaired by difeafe or in-
temperance, the tatk would be pleafant and eafy; we fhould need
no other guide but this. But every man now finds the contrar
in his own experience ; that his reafon is corrupt, and his under-
ftanding full of ignorance and error.

TH1s has given manifold occafion for the benign interpofition
of divine providence; which, in compaffion to the frailty, the

imperfection, and the blindnefs of human reafon, hath been
F pleafed,
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pleafed, at fundry times and in divers manners, to difcover and
enforce it’s laws by an immediate and dire& revelation. The doc-
trines thus delivered we call the revealed or divine law, and they
are to be found only in the holy feriptures. Thefe precepts, when
revealed, are found upon comparifon to be really a part of the
original law of nature, as they tend in all their confequences to
man’s felicity. But we are not from thence to conclude that the
knowlege of thefe truths was attainable by reafon, in it's prefent
corrupted ftate; fince we find that, until they were revealed,
they were hid from the wifdom of ages. As then the moral
precepts of this law are indeed of the fame original with thofe

of the law of nature, fo their intrinfic obligation is of equal

ftrength and perpetuity. Yet undqubtedly the revealed law is
(humanly fpeaking) of infinitely more authority than what we
generally call the natural law. Becaufe one is the law of nature,
expreflly declared {o to be by God himfelf; the other is only what,
by the affiftance of human reafon, we imagine to be that law.
If we could be as certain of the latter as we are of ‘the former,
both would have an equal authority ; but, till then, they can
never be put in any competition together.

Upron thefe two foundations, the Iaw of nature and the law
of revelation, depend all human laws ; that is to fay, no human
laws thould be fuffered to contradict thefe. There is, it is true,

a great number of indifferent points, in which both the divine

law and the natural leave a man at his own liberty ; but which
are found neceffary for the benefit of fociety to be reftrained
within certain limits. And herein it is that human laws have
their greateft force and efficacy; for, with regard to fuch points.
as are not indifferent, human laws are only declaratory of, and
a& in {ubordination to, the former. To inftance in the cafe of
murder : this is expreflly forbidden by the divine, and demon-
ftrably by the natural law ; and from thefe prohibitions arifes the
true unlawfulnefs of this crime. Thofe human laws, that annex
a punifhment to it, do not at all increafe it’s moral guilt, or

fuperadd any freth obligation i foro confiientiae to abftain from.
' it’s
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it’s perpetration. Nay, if any human law {hould allow or injoin
us to commit it, we are beund to tranfgrefs that human law, or
elfe we muft offend both the natural and the divine. But with re-
gard to matters that are in themfelves indifferent, and are not com-
manded or forbidden by thofe fuperior laws ;5 fuch, for inftance, as
exporting of wool into foreign countries; here the inferior legif-
lature has {cope and opportunity to interpofe, and to make that
action unlawful which before was not fo. '

I'r man were to live in a ftate of nature, unconne@ed with
other individuals, there would be no occafion for any other laws,
than the law of nature, and the law of God. Neither could any
other law poflibly exift; for a law always fuppofes fome fuperior
who is to make it; and in a ftate of nature we are all equal,
‘without any other fuperior but him who is the author of our be-
ing. But man was formed for fociety ; and, as is demonftrated
by the writers on this {ubje&®, is neither capable of living alone,
nor indeed has the courage to do it. However, as it is impoffible

for the whole race of mankind to be united in one great {ociety,
they muft neceflarily divide into many ; and form feparate ftates,

commonwealths, and nations ; entirely independent of each other,
and yet liable to a mutual intercourfe. Hence arifes a third kind
of law to regulate this mutual intercourfe, called « the law of
<¢ nations ;” which, as none of thefe ftates will acknowlege a
fuperiority in the other, cannot be dictated by either; but de-
pends entirely upon the rules of natural law, or upon mutual
compacdts, treaties, leagues, and agreements between thefe feveral
communities : in the conftrution alfo of which compacs we
have no -other rule to refort to, but the law of nature ; being the
only one to which both communities are equally fubje& : and
therefore the civil law ¢ very juftly obferves, that quod naturalis
ratio inter omes bomines conflituit, vocatur jus gentium. -

Tuus much I thought it neceflary to premife concerning the
law of nature, the revealed law, and the law of nations, before

® Puffendorf, L 7. c. 1. compared with Barbeyrac’s commentary. < Ffii.1.9.

F 2 I pro-
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I proceeded to treat more fully of the principal {fubje& of this
fection, municipal or civil law ; that is, the rule by which parti-
cular diftricts, communities, or nations are governed ; being thus
defined by Juftinian ¢, ¢ jus civile eff quod quifgue fibi populus con-
« fituit.” 1 call it municipal law, in compliance with common
fpeech ; for, tho’ ftri¢tly that expreffion denotes the particular
cuftoms of one fingle municipium or free town, yet it may with
fufficient propriety be applied to any one ftate or nation, which
is governed by the fame laws and cuftoms..

Mun~icipar law, thus underftood, is properly defined to
be ““a rule of civil conduc prefcribed by the fupreme power in
¢<a ftate, commanding what is right and prohibiting what is
“ wrong.” Let us endeavour to expla'm it’s feveral properties, as
they arife out of this definition..

ANp, firft, it is a rule; not a tranfient {udden order from a
fuperior to or concerning a particular perfon ; but {omething per-
manent, uniform, and univerfal. Therefore a particular aét of
the legiflature to confifcate the goods of Titius, or to attaint him
of high treafon, does not enter into the idea of a municipal law :
for the operation of this act is {fpent upon Titius only, and has
no relation to the community in general ; it is rather a fentence
than a law. But an a¢t to declare that the crime of which Titius
is accufed fhall be deemed high treafon ; this has permanency,
uniformity, and univerfality, and therefore is properly a rule.
It is alfo called a rwul, to diftinguifh it from advice or counfel,
which we are at liberty to follow or not, as we fee proper; and
to judge upon the reafonablenefs or unreafonablenefs of the thing
advifed. Whereas our obedience to the /zw depends not upon
our approbation, but upon the maker’s will. Counfel is only mat-
ter of perfuafion, law is matter of injunction; counfel acts only
upon the willing, law upon the unwilling alfo.

S Infor.zot.
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It is alfo called a rul, to diftinguith it from a compad or
agreement ; for a compaét is a promife proceeding from us, law
18 a command direced 70 us. The language of a compact is, <1
“will, or will not, do this;” that of alaw is, ¢ thou thalt, or
“fhalt not, do it.” It is true there is an obligation which a
compact carries with it, equal in point of confcience to that of a-
law; but then the original of the obligation is different. In com-
palts, we ourfelves determine and promijfe what fhall be done,
before we are obliged to do it; in laws, we are obliged to a&,
without ourfelves determining or promifing any thing at all:
Upon thefe accounts law is defined to be ¢ & ru/e.”

Mvuw~icrprar law is alfo “a rule of civil conduc?.”” This dif-
tinguithes municipal law from the natural, or revealed ; the for-
mer of which is the rule of moral condu®, and the latter not
only the rule of moral conduc, but alfo the rule of faith. Thefe
regard man as a creature, and point out his duty to God, to him-
felf, and to his neighbour, confidered in the light of an indivi-
dual. But municipal or civil law regards him alfo as a citizen;
and bound to other duties towards his neighbour, than thofe of
mere nature and religion : duties, which he has engaged in by
enjoying the benefits of the common union; and which amount
to no more, than that he do contribute, on his part, to-the. {ub~
fiftence and peace of the fociety..

IT is likewife “a rule prefcribed.” Bécaufe a bare refolution,
confined in the breaft of the legiflator, without manifefting itfelf
by fome external fign, can never be properly a law. It is requi-
fite that this refolution be notified to the people who are to obey
it. But the manner in which this notification is to be made, is
matter of very great indifference. It may be notified by univerfal
tradition and long practice, which fuppofes a previous publica-
tion, and is the cafe of the common law of England. It may be
notified, vzva woce, by officers appointed for that purpofe, as is

done with regard-toproctamations, and fuch ads of parliament
as
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as are appointed to be publicly read in churches and cther affem-
blies. It may laftly be notified by writing, printing, or the like ;
which is the general courfe taken with all our acts of parliament.
Yet, whatever way is made ufe of, it is incumbent on the pro- °
mulgators to do it in the moft public and perfpicuous manner ;
not like Caligula, who (according to Dio Caflius) wrote his laws
in a very {mall character, and hung them up upon high pillars,
the more effetually to enfnare the people There is ftill a more
unreafonable method than this, which is called making of laws
ex poft facto; when after an altion is committed, the leg1ﬂator
then for the firft time declares it to have been a crime, and in-
flicts a punithment upon the perfon who has committed it; here
it is impofiible that the party could forefee that an ation, inno-
cent when it was done, fhould be afterwards converted to guilt
by a fubfequent law; he had therefore no caufe to abftain from
it; and all punifhment for not abftaining muft of confequence be
cruel and unjuft®. All laws fhould be therefore made to com-
mence 7z futuro, and be notified before their commencement ;
which is implied in the term < prefiribed.” But when this rule
is in the ufual manner notified, or prefcribed, it is then the fub-
je€t’s bufinefs to be thoroughly acquainted therewith ; for if ig-
norance, of what he might know, were admitted as a legitimate
excufe, the laws would be of no effet, but might always be elu~
ded with impunity.

Bu T farther : municipal law is < a rule of civil conduct pre-

<< {cribed by the fupreme power in a flate.” For legiflature, as was

- before obferved, is the greateft act of fuperiority that can be ex-

ercifed by one being over another. Wherefore it is requifite to

the very effence of a law, that it be made by the fupreme power.

Sovereignty and legiflature are indeed convertible terms; one can-
not {ubfit without the other.

¢ Such laws among the Romans were de- < watis hominibus irrogari ; id enim eff privi-
nominated privilegia, or private laws, of ““legium. Nemo unguam tulit, nibil eff erudelius,

which Cicero de keg. 3. 19, and in his ora- ““nikil perniciofius, nibil quod minus haec civi-
t10n sre dome, 17— thus{peaks s € Vetaus Jopes €8 pae £ouueg po/Fs 93
: g e y ¥ 3 Gaviiaay Sl

I & facratae, etant duodecim tabulae, leges pri-

Tuis
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Tu1s will naturally lead us into a thort enquiry concerning
the nature of fociety and civil government ; and the natural, in-
herent right that belongs to the fovereignty of a ftate, wherever
that fovereignty be lodged, of making and enforcing laws.

THE only true and natural foundations of {ociety are the
wants and the fears of individuals. Not that we can believe,
with fome theoretical writers, that there ever was a time wher
there was no fuch thing as fociety ;' and that, from the impulfe
of reafon, and through a fenfe of their wants and weakneiles,
individuals met together in a large plain, entered into an original
contract, and chofe the talleft man prefent to be their governor.

"This notion, of an actually exifting unconneced ftate of nature,,

is too wild to be ferioufly admitted ; and befides it is plainly con-
tradictory to the revealed accounts of the primitive origin of man-
kind, and their prefervation two thoufand years afterwards ; both
which were effeGed by the means of fingle families: Thefe formed
the firft fociety, among themfelves; which every day extended
it’s limits, and when it grew too large to fubfift with convenience
in that paftoral ftate, wherein the patriarchs appear to have lived,
it neceffarily fubdivided itfelf by various migrations into more.
Afterwards, as agriculture increafed, which employs and can main-

tain a much greater number of hands, migrations became lefs.

frequent; and various tribes, which had formerly feparated, re-
united again ; fometimes by compulfion and conqueft, fometimes
by accident, and fometimes perhaps by compact. ﬁut‘though
fociety had not it’s formal beginning from any convention of in-
dividuals, actuated by their wants and their fears; yet it is the
Jenfe of their weaknefs and imperfe@ion that keeps mankind to-
gether ; that demonfirates the neceflity of this union; and that
therefore is the folid and natural foundation, as well as the ce-
rent, of fociety. And this is what we mean by the original
contract of fociety ; which, though perhaps in no inftance it has
cver been formally exprefled at the firft inftitution of a fate.

yet i nature and reafon muft always be underftood and implied,
: in

2~
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in the very a& of aflociating together : namely, that the whole
thould protect all it’s parts, and that every part thould pay obe-
dience to the will of the whole; or, in other words, that the
community thould guard the rights of each individual member,
and that (in return for this protetion) each individual thould
fubmit to the laws of the community ; without which fubmiffion
of all it was impoflible that protection could be certainly extend-
ed to any.

For when focicty is once formed, government refults of
courfe, as neceflary to preferve and to keep that fociety in order.
Unlefs fome fuperior were conftituted, whofe commands and

decifions all the members are bound to obey, they would ftill re-
main as in a ftate of nature, without any judge upon earth to

define their feveral rights, and redrefs their {everal wrongs. But,
as all the members of fociety are naturally equal, it may be afked,
in whofe hands are the reins of government to be entrufted ?
To this the general anfwer is eafy; but the. application of it to
particular cafes has occafioned one half of thofe mifchiefs which
are apt to proceed from mifguided political zeal. In general, all
mankind will agree that government fhould be repofed in fuch
perfons, in whom thofe qualities are moft likely to be found, the
perfection of which are among the attributes of him who is em-
phatically ftiled the fupreme being; the three grand requifites,
I mean, of wifdom, of goodnefs, and of power: wifdom, to
difcern the real intereft of the community; goodnefs, to endea-
vour always to purfue that real intereft; and ftrength, or power,
to carry this knowlege and intention into action. Thefe are the
natural foundations of fovereignty, and thefe are the requifites
that ought to be found in every well conftituted frame of govern-
ment.

How the feveral forms of government we now fee in the
world at firft actually began, is matter of great uncertainty, and
has occafioned infinite difputes. It is not my bufinefs or inten-

tion to enter into any of them. However they began, or by
what
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what right {oever they fubfift, there is and muft be in all of them
a fupreme, irrefiftible, abfolute, uncontrolled authority, in which
the jura fummi impers, or the rights of fovereignty, refide. And
this authority is placed in thofe hands, wherein (according to the
opinion of the founders of fuch refpective ftates, either exprefily
given, or colle€ted from their tacit approbation) the qualities re-
quifite for fupremacy, wifdom, goodnefs, and power, are the
mott likely to be found.

Tuz political writers of antiquity will not allow more than
three regular forms of government ; the firtt, when the fovereign
power is lodged in an aggregate aflembly confifting of all the
members of a community, which is called a democracy ; the
fecond, when it is lodged in a council, compofed of fele&t mem-
bers, and then it is ftiled an ariftocracy ; the laft, when it is en-

trufted in the hands of a fingle perfon, and then it takes the

name of a monarchy. All other fpecies of government, they fay,
are either corruptions of, or reducible to, thefe three.

By the fovereign power, as was before obferved, is meant the
making of laws ; for wherever that power refides, all others muft
conform to, and be directed by it, whatever appearance the out-
ward form and adminiftration of the government may put on.
For it is at any time in the option. of the legiflature to alter that
form and adminiftration by a new edi& or rule, and to. put the
execution of the laws into whatever hands it pleafes : and all the
other powers of the ftate muft obey the legiflative power in the
execution of their feveral funéions, or elfe the conflitution is at
an end.

Ix a democracy, where the right of making laws refides in
the people at large, public virtue, or goodnefs of intention, is
more likely to be found, than either of the other qualities of go-
vernment. Popular affemblies are frequently foolifh in their con-
trivance, and weak in their execution; but generally mean to do

8 ning that i1s neht and juft, and have alwavs a decree of o

G triotifm
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triotifm or public fpirit. In ariftocracies there is more wifdom. to
be found, than in the other frames of government; being com-
pofed, or intended to be compofed, of the meoft experienced
citizens ; but there is lefs honefty than in a republic, and lefs
ftrength than in a monarchy. A monarchy is indeed the moft
powerful of any, all the finews of government being knit to-
gether, and united in the hand of the prince; but then there is
imminent danger of his employing that ftrength to improvident
or oppreflive purpofes.

T u u s thefe three {pecies of government have, all of them,
their feveral perfections and imperfections. Democracies are
ufually the beft calculated to direét the &nd of a law; ariftocra-
cies to invent the means by which that end fhall be obtained ;
and monarchies to carry thofe means into execution. And the
antients, as was obferved, had in general no idea of any other
permanent form of government but thefe three; for though
Cicerof declares himfelf of opinion, ¢ ¢fe optime conflitutam rem-
¢ publicam, quae ex tribus generibus illis, regali, optimo, et populari,
“ fit modice confufa;” yet Tacitus treats this notion of a mixed
government, formed out of them all, and partaking of the ad-
vantages of each, as a vifionary whim ; and one that, if effected,
could never be lafting or fecure . '

Bu T happily for us of this iftand, the Britifh conftitution
has long remained, and I truft will long continue, a ftanding ex-
ception to the truth of this obfervation. For, as with us the
executive power of the laws is lodged in a fingle perfon, they
have all the advantages of ftrength and difpatch, that are to be
found in the moft abfolute monarchy ; and, as the legiflature of
the kingdom is entrufted to three diftinét powers, entirely inde-
pendent of each other; firft, the king; fecondly, the lords {pi-
ritual and temporal, which is an ariftocratical affembly of perfons.

f In his fragments de rep. /. 2. ot conflituta reipublicae forma landari facilius
8 ““Cunilas nationes et urbes populus, awt < quam evenire, vel, fi evenit, bhaud dinturna

Hand 3
¥

LT3

wmores—ant—fneul-regant~—delrtaexhiry—effepotefl 2 —Ann+
Id ’ WAL 24 D x S e poregss OO

{ele&ed




§. 2. Laws in general. 51

felected for their piety, their birth, their wifdom, their valour,
oor ‘their property; and, thirdly, the houfe of commons, freely
chofen by the people from among themfelves, which makes it a
kind of democracy; as this aggregate body, atuated by diffe-
rent {prings, and attentive to different interefts, compofes the
Britith parliament, and has the fupreme difpofal of every thing ;
there can no inconvenience be attempted by either of the three
branches, but will be withftood by one of the other two; each
branch being armed with a negative power, fufficient to repel
any innovation which it thall think inexpedient or dangerous.

Here then is lodged the fovereignty of the Britith conftitu-~
tion; and lodged as beneficially as is poffible for fociety. For in
no other fhape could we be fo certain of finding the three great
qualities of government fo well and {o happily united. If the
fupreme power were lodged in any one of the three branches fe-
parately, we muft be expofed to the inconveniences of either
abfolute monarchy, ariftocracy, or democracy; and {o want two
of the three principal ingredients of good polity, either virtue,
wifdom, or power. If it were lodged in any two of the branches;
for inftance, in the king and houfe of lords, our laws might be
providently made, and well executed, but they might not always
have the good of the people in view : if lodged in the king and
commons, we thould want that circumi{pection and mediatory
caution, which the wifdom of the peers is to afford: if the fu-~
preme rights of legiflature were lodged in the two houfes only,
and the king had no negative upon their proceedings, they might
be tempted to encroach upon the royal prerogative, or perhaps to
abolith the kingly office, and thereby weaken (if not totally de-
ftroy) the ftrength of the executive power. But the conftitutional
government of this ifland is fo admirably tempered and com-
pounded, that nething can endanger or hurt it, but deftroying
the equilibrium of power between one branch of the legiflature
and the reft. For if ever it fhould happen that the mdependence
-of any one of the three fhould be loft, or that it thould become
{fublervient-to-the views-of either of theother twos therewonld———
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foon be an end of our conftitution. The legiftature would be
changed from that, which was originally fet up by the general
confent and fundamerital act of the fociety ; and fuch a change,
however effeted, is according to Mr Locke™ (who perhaps car-
ries his theory too far) at once an entire diffolution of the bands
of government; and the people would be reduced to a ftate of
anarchy, with liberty to conftitute to themfelves a new legiflative
power.

Havine thus curforily confidered the three ufual fpecies of
government, and our own fingular conftitution, fele¢ted and com-
pounded frém them all, I proceed to obferve, that, as the power
of making laws conftitutes the fupreme authority, {o wherever
the fupreme authority in any ftate refides, it is the right of that
authority to make laws; that is, in the words of our definition,
to prefcribe the rule of civil action. And this may be difcovered -
from the very end and inftitution of civil ftates. For a ftate is a
colle¢tive body, compofed of a multitude of individuals, united
for their fafety and convenience, and intending to a&t together
as one man. If it therefore is to at as one man, it ought to a&
by one uniform will. But, inafmuch as political communities
are made up of many natural perfons, each of whom has his
particular will and inclination, thefe feveral wills cannot by any
natural union be joined together, or tempered and difpofed into
a lafting harmony, fo as to conftitute and produce that one uni-
form will of the whole. It can therefore be no otherwife pro-
duced than by a po/itical union ; by the confent of all perfons to
fubmit their own private wills to the will of one man, or of one
or more affemblies of men, to whom the fupreme authority is
entrufted : and this will of that one man, or affemblage of men,
is in different ftates, according to their different conftitutions,
underftood to be Jow.

THruUs far as to the 7ight of the fupreme power to make
laws ; but farther, it is it’s duty likewife. For fince the refpec-
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tive members are bound to conform themfelves to the will' of
the ftate, it is expedient that they receive dire@ions from the
ftate declaratory of 'that it'’s’ will. But fince it is impoflible, in
fo great a multitude, to give injunctions to every particular man,
relative to each particular ation, therefore the ftate eftablifhes
general rules, for the perpetual information and dire@ion of sll
perfons in all points, whether of pofitive or negative duty. And
this, in order that every man may know what to look upon as
his own, what as another’s; what abfolute and what relative du-
ties are required at his hands; what is to be efteemed honeft,
dithoneft, or indifferent; what degree every man retains of his
natural liberty ;. what he has given up as the price of the bene=
fits of fociety; and after what manner each perfon is to mode-
rate the ufe and exercife of thofe rights which the ftate affigns
him, in order to promote and fecure the public tranquillity..

Fr oM what has been advanced, the truth of the former
branch of our definition, is (I truft) fufficiently evident; that
““ municipal law is a rule of civil conduct preferibed by the fupreme
“ power in a flate.” 1 proceed now to the latter branch of it;
that it is a rule fo prefcribed, < commanding what is right, . and
«« probibiting what is wrong.”

Now in order to do this completely, it is firft of all neceflary
that the boundaries of right and wrong be eftablithed and afcer-
tained by law. And when this is once done, it will follow of
courfe that it is likewife the bufinefs of the law, confidered as a
rule of civil condu&, to enforce thefe rights and to reftrain or
redrefs thefe wrongs. It remains therefore only to confider in
what manner the law is faid to afcertain the boundaries of right
and wrong; and the methods which it takes to command the
one and prohibit the other.

For this purpofe every law may be faid to confift of feveral
parts: one, declaratory; whereby the rights to be obferved, and

thewrongs to be efchewed, are clearly defined and laid down :
another,
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another, diredfory; whereby the fubject is inftructed and enjoined
to obferve thefe rights, and to abftain from the commiffion of
thofe wrongs : a third, remedial; whereby a method is pointed.out
to recover a man’s private rights, or sedrefs his private wrongs :
to which may be added a fourth, ufually termed the fanction, or
vindicatory branch of the law ; whereby it is fignified what evil
or penalty fhall be incurred by fuch as commit any public wrongs,
and tranfgrefs or neglect their duty.

Wit regard to the firft of thefe, the declaratory part of the
municipal law, this depends not fo much upon the law of reve-
lation or of nature, as upon the wifdom and will of the legifla=
tor. 'This do&rine, which before was flightly touched, deferves
a more particular explication. Thofe rights then which God and
nature have eftablithed, and are therefore called natural rights,
fuch as are life and liberty, need not the aid of human laws to
be more effettually invefted in every man than they are; neither
do they receive any additional ftrength when declared by the mu-

nicipal laws to be inviolable. On the contrary, no human legif-

lature has power to -abridge or deftroy them, unlefs the owner
fhall him{felf commit fome ac that amounts to a forfeiture. Nei-
ther do divine or natural duties (fuch as, for inftance, the worthip
of God, the maintenance of children, and the like) receive any
ftronger fanction from being alfo declared to be duties by the law
of the land. The cafe is the fame as to crimes and mif{demefnors,
that are forbidden by the fuperior laws, and therefore ftiled mala
in fe, fuch as murder, theft, and perjury ; which contra& no ad-
ditional turpitude from being declared unlawful by the inferior
legiflature. For that legiflature in all thefe cafes acts only, as
was before obferved, in fubordination to the great lawgiver, tran{-
cribing and publithing his precepts. So that, upon the whole,
the declaratory part of the municipal law has no force or opera-
tion at all, with regard to actions that are naturally and intrinfi-
cally right or wrong.

Bur
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Bu T with regard to things in themfelves indifferent, the cafe
is entirely altered. Thefe become either right or wrong, juft or
unjuft, duties or mifdemefnors, according as the municipal legif-
lator {ees proper, for promoting the welfare of the fociety, and
more effetually carrying on the purpofes of civil life. Thus our
own common law has declared, that the goods of the wife do
inftantly upon marriage become the property and right of the
hufband ; and our ftatute law has declared all monopolies a pub-
lic offence : yet that right, and this offence, have no foundation
in nature; but are merely created by the law, for the purpofes .of
civil fociety. And fometimes, where the thing itfelf has it’s
rife from the law of nature, the particular circumftances and
mode of doing it become right or wrong, as the laws of the land
-fhall dire&. Thus, for inftance, in civil duties; obedience to {u-
periors is the dotrine of revealed as well as natural religion =
but who thofe fuperiors fhall be, and in what.circumftances, or
to what degrees they fhall be obeyed, is the province of human
laws to.determine. And fo, as to. injuries or crimes, it muft be
left to our own legiflature to decide, in what cafes the feifing
another’s cattle fhall amount to the crime. of robbery; and where
it fhall be a juftifiable action, as.when a landlord takes them by
way of diftrefs for rent.

Tuus much for the declaratory part of the municipal law :
and the directory ftands much upon the fame footing ; for this
virtually includes the former, the declaration being ufually col-
lected from the dire@ion. The law that fays, ¢ thou fhalt not
“fteal,” implies-a declaration that ftealing is a crime. And we
have feen that, in things naturally indifferent, the very effence of
right and wrong depends upon the direftion of the laws to do
or to omit it.

THE remedial part of a law is {o neceflary a confequence of
the former two, that laws muft be very: vague and imperfect

—without it. For in vain would rights be declared, in vain directed

to
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to be obferved, if there were no method of recovering and affert-
ing thofe rights, when wrongfully withheld or invaded. This is
what we mean properly, when we {peak of the proteGion of the
law. When, for inftance, the declzratory part of the law has
faid ¢ that the field or inheritance, which belonged to Titius’s
< father, is vefted by his death in Titius;” and the directory part
has ¢ forbidden any one to enter on another’s property without
«¢ the leave of the owner;” if Gaius after this will prefume to
take pofleflion of the land, the remedial part of the law will then
interpofe it’s office; will make Gaius reftore the pofleffion to
Titius, and alfo pay him damages for the invafion.

Wit u regard to the fanéfion of laws, or the evil that may
attend the breach of public duties; it is obferved, that human
legiflators have for the moft part chofen to make the fanction of
their laws rather vindicatory than remuneratory, or to confift ra-
ther in punithments, than in actual particular rewards. Becaufe,
in the firft place, the quiet enjoyment and protection of all our
civil rights and liberties, which are the fure and general confe-
quence of obedience to the municipal law, are in themfelves the
beft and moft valuable of all rewards. Becaufe alfo, were the
exercife of every virtue to be enforced by the propofal of parti-
cular rewards, it were impoflible for any ftate to furnifh ftock
enough for {o profufe a bounty. And farther, becaufe the dread
of evil is a much more forcible principle of human aions than
the profpeét of goodi. For which reafons, though a prudent
beftowing of rewards is fometimes of exquifite ufe, yet we find
that thofe civil laws, which enforce and enjoin our duty, do
feldom, if ever, propofe any privilege or gift to fuch as obey the
law; but do conftantly come armed with a penalty denounced
againft tranfgreflors, either expreflly defining the nature and
quantity of the punithment, or elfe leaving it to the diferetion
of the judges, and thofe who are entrufted with the care of
putting the laws in execution.
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O all the parts of a law the moft effeGtual is the vindicatory.
For it is but loft labour to fay, ¢“do this, or avoid that,” unlefs
we alfo declare, ¢ this fhall be the confequence of your noncom-
“ pliance.” We muft therefore obferve, that the main {trength
and force of a law confifts in the penalty annexed to it. Herein
is to be found the principal obligation of human laws.

LrcisraTors and their laws are faid to compel and odlige;
not that by any natural violence they fo conftrain a man, as to
render it impoffible for him to a otherwife than as they direc,
which is the ftri¢t fenfe of obligation : but becaufe, by declaring
and exhibiting a penalty againft offenders, they bring it to pafs
that no man can eafily choofe to tranigrefs the law; fince, by
reafon of the impending correction, compliance is in a high de-
gree preferable to difobedience. And, even where rewards are
propofed as well as punifhments threatened, the obligation of the
law feems chiefly to confift in the penalty: for rewards, in their
nature, can only perfuade and allure; nothing is eompulfory but
punithment.

IT is held, itis true, and very juftly, by the principal of our
ethical writers, that human laws are binding upon mens con-
{ciences. But if that were the only, or moft forcible obligation,
the good only would regard the laws, and the bad would fet
them at defiance. And, true as this principle is, it muft ftill be
underftood with fome reftri@ion. It holds, I apprehend, as to
rights ; and that, when the law has determined the field to belong
to Titius, it is matter of confcience no longer to withhold or to
invade it. So alfo in regard to matural duties, and fuch offences as
are mala in fe: here we are bound in confcience, becaufe we are
bound by fuperior laws, before thofe human laws were in being,
to perform the one and abftain from the other. But in relation
to thofe laws which enjoin only pofitive duties, and forbid only

H nexing




8 Of the NaTurRE of INTrROD.

nexing a penalty to noncompliance, here I apprehend confcience
is no farther concerned, than by direting a fubmiffion to the
penalty, in cafe of our breach of thofe laws: for otherwife the
multitude of penal laws in a ftate would not only be looked upon
as an impolitic, but would alfo be a very wicked thing; if every
fuch law were a fnare for the confcience of the {ubje&. But in
thefe cafes the alternative is offered to every man; ¢ either ab-
“ftain from this, or fubmit to fuch a penalty;” and his con-
{cience will be clear, whichever fide of the alternative he thinks
proper to embrace. Thus, by the ftatutes for preferving the
game, a penalty is denounced againft every unqualified perfon
that kills a hare. Now this prohibitory law does not make the
tranfgreflion a moral offence: the only obligation in confcience
is to fubmit to the penalty if levied.

I 5 AvE now gone through the definition laid down of a mu-
nicipal law ; and have thewn that it is ¢ a rule --- of civil con-
«¢ duct --- prefcribed --- by the fupreme power in a ftate --~ com-
¢« manding what is right, and prohibiting what is wrong :” in
the explication of which I have endeavoured to interweave a few
ufeful principles, concerning the nature of civil government, and
the obligation of human laws. Before I conclude this {ection, it
may not be amifs to add a few obfervations concerning the nter-
pretation of laws.

WHEN any doubt arofe upon the conftruction of the Roman:
laws, the ufage was to ftate the cafe to the emperor in writing,
and take his opinion upon it. This was certainly a bad method
of interpretation. To interrogate the legiflature to decide parti-
cular difputes, is not only endlefs, but affords great room for /
partiality and oppreffion. The anfwers of the emperor were called
his refcripts, and thefe had in fucceeding cafes the force of per-
petual laws; though they ought to be carefully diftinguithed, by
every rational civilian, from thofe general conftitutions, which
had mﬂy the nature of fh.ing‘q for their gnide The emperor Ma-

crinus, as his hiftorian Capitolinus informs us, had once refolved
ta
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to abolifh thefe refcripts, and retain only the general edifts; he
could not bear that the hafty and crude anfwers of fuch princes
as Commodus and Caracalla thould be reverenced as laws. But
Juftinian thought otherwife ¥, and he has preferved them all. In
like manner the canon laws, or decretal epiftles of the popes,
are all of them refcripts in the ftrieft fenfe. Contrary to all
true forms of reafoning, they argue from particulars to generals.

THE fairelt and moft rational method to interpret the will of
the legiflator, is by exploring his intentions at the time when the
law was made, by figns the moft natural and probable. And
thefe figns are either the words, the context, the fubje& matter,
the effects and confequence, or the fpirit and reafon of the law.
Let us take a fhort view of them all.

1. Words are generally to be underftood in their ufual and
moft known fignification ; not fo much regarding the propricty of
grammar, as their general and popular ufe. Thus the law men-
tioned by Puffendorf’, which forbad a layman to ey bands on
a prieft, was adjudged to extend to him, who had hurt 4 prieft
with a weapon. Again ; terms of art, or technical terms, muft
be taken according to the acceptation of the learned in each art,
trade, and fcience. So in the a& of fettlement, where the crown
of England is limited < to the princefs Sophia, and .the heirs
of her body, being proteftants,” it becomes neceflary to call
in the affiftance of lawyers, to afcertain the precife idea of the
words ¢ beirs of her body;” which in a legal fenfe comprize only
certain of her lineal defcendants. Laftly, where words are clearly
repugnant in two laws, the later law takes place of the elder :
leges pofteriores priores contrarias abrogant is a maxim of univerfal
law, as well as of our own conftitutions. And accordingly it
was laid down by a law of the twelve tables at Rome, guod po-
ptlus poftremum juffit, id jus ratum efto.

* Inffo1.2.6. 1L of N and N S 1243
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2. I'r words happen to be {till dubious, we may eftablith their
meaning from the context; with which it may be of fingular
ufe to'compare a word, or a fentence, whenever they are ambi-~
guous, equivocal, or intricate. Thus the proeme, or preamble,
is often called in to help the conftruction of an a& of parliament.
Of the fame nature and ufe is the comparifon of a law with other
laws, that are made by the fame legiflator, that have fome affi-
nity with the fubje&, or that exprefily relate to the fame point.
Thus, when the law of England declares murder to be felony
without benefit of clergy, we muft refort to the fame law of
England to learn what the benefit of clergy is: and, when the
common law cenfures fimoniacal contra&s, it affords great light
to the fubject to confider what the canon law has adjudged to be
{imony.

3- As to the fubjet matter, words are always to be under-
ftood as having a regard thereto; for that is always fuppofed to
be in the eye of the leg1ﬂator, and all his expreffions directed to
that end. Thus, when a law of our Edward IIE forbids all eccle-
fiaftical perfons to purchafe provifions at Rome, it might feem to
prohibit the buying of grain and other victual; but when we
confider that the ftatute was made to reprefs the ufurpations of
the papal fee, and that the nominations to vacant benefices by the
pope were called provifions, we thall fee that the Le{’cramt 1s in-
tended to be laid upon fuch provifions only.

4. A's to the effets and confequence, the rule is, where words
bear either none, or a very abfurd fignification, if literally under-
ftood, we muft a little deviate from the received fenfe of them.
Therefore the Bolbgnian law, mentioned by Puffendorf ™, which
enacted ¢ that whoever drew blood in the ftreets thould be punith-
*“ed with the utmoft feverity,” was held after long debate not to

extend to the furgeon, who opened the vein of a perfon that fell
r]n\'rrn bEat f]'-\n ﬂ-mm— it f‘*\ Gf
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5. BuT, laftly, the moft univerfal and effectual way of dif-
covering the true meaning of a law, when the words are dubious,
is by confidering the reafon and {pirit of it; or the caufe which
moved the legiflator to enact it. For when this reafon ceales, the
law itfelf ought likewife to ceafe with it. An inftance of this is
given in a cafe put by Cicero, or whoever was the author of the
rhetorical treatife infcribed to Herennius ™, There was a law,
that thofe who in a ftorm forfook the fhip fhould forfeit all pro-
perty therein; and the thip and lading fhould belong entirely ta
thofe who ftaid in it. In a dangerous tempeft all the mariners
forfook the fhip, except only one fick paflenger, who by reafon
of his difeafe was unable to get out and efcape. By chance the
{hip came fafe to port. The fick man kept poffeffion and clajm-
ed the benefit of the law.. Now here all the learned agree, that
the fick man is not within the reafon of the law 5 for the reafon
of making it was, to give encouragement to fuch as thould ven-
ture their lives to fave the veffel : but this is a merit, which he
could never pretend to, who neither ftaid in the thip upon that
account, nor contributed any thing to it’s prefervation.

From this method of interpreting laws, by the reafon of
them, arifes what we call equizy ; which is thus defined by Grotius®,
« the corretion of that, wherein the law (by reafon of its univer-
“fality) is deficient.” For fince in laws all cafes cannot be fore-
feen or exprefled, it is neceflary, that when the general decrees
of the law come to be applied to particular cafes, there thould
be fomewhere a power vefted of excepting thofe circumftances,
which (had they been forefeen) the legiflator himfelf would have
excepted. And thefe are the cafes, which, as Grotius exprefles
it, <“lex non exacte definit, fed arbitrio boni viri permittit.”

Equity thus depending, eflentially, upon the particular cir-
cumitances of each individual cafe, there can be no eftablithed

LIS P T ° de aequitate.
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rules and fixed precepts of equity laid down, without deftroying
it’s very effence, and reducing it to a pofitive law. And, on the
other hand, the liberty of confidering all cafes in an equitable
light muft not be indulged too far, left thereby we deftroy all
law, and leave the decifion of every queftion entirely in the breaft
of the judge. And law, without equity, tho” hard and difagree-
able, is much more defirable for the public good, than equity
without law; which would make every judge a legiflator, and
introduce moft infinite confufion; as there would then be almoft
as many different rules of action laid down in our courts, as there
are differences of capacity and fentiment in the human mind.
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