MARBURY V. MADISON




CONSTITUTIONAL OPINIONS

or

CHIEF JUSTICE MARSHALL.

mrrtrr——:

John Marshall was nominated as Chief Justice of the
United States by President Adams on the 20th, unani-
mously confirmed by the Senate on the 27th, and com-
missioned on the 81st of January, 1801. On the day
Marshall took his seat as Chief Justice, February 4, 1801,
he addressed a letter to President Adams in which he
acknowledges the honor couferred on him and concludes
by saying that he will enter immediately on the duties
of the office and hopes never to give occasion to the
President to regret having made the appointment.

The first important constitutional question after Mar-
shall’s accession to the bench came before the court in the
case of

William Marbury v. James Madison.

February Term, 1808,
[1.Cranck’s Reports, 137-180.]

The decision of the Chief Justice is universally regarded
as the substantial foundation of the distinctive comstitu-
tional law of this country.

The propositions of law decided in this case are thus
1
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stated by Mr. Justice Curtis in his edition of Decisions
of the Supreme Court of the United States:

An act of Congress repugnant to the Constitution is
not law.

When the Constitution and an act of Congress are in
conflict, the Constitution must govern the case to
which both apply.

Congress cannot confer on this court any original juris-
diction.

To issue a writ of mandamus, requiring a Secretary of
State to deliver a paper, would be an exercise of
original jurisdiction not conferrible by Congress,and
not conferred by the Constitution on this court.

The thirteenth section of the Judiciary Act is inopera-
tive, so far as it attempts to grant to this court power
to issue writs of mandamus in classes of cases of
original jurisdiction, not conferred by the Constitu-
tion on this court.

Briefly stated, the facts of the case are these: Toward
the end of Adams’ term as President he appointed a num-
ber of justices of the peace for the District of Columbia,
which the Senate counfirmed. Commissions to these of-
ficers, among them Marbury, had been made out, signed
by the President, as the Constitution requires, sealed with
the seal of the United States, and were ready for delivery,
but remained undelivered in the office of the Secretary
of State at the time Jefferson became President. The
office was not one to thh the Pre&dent’s power of re-

pointment was moomplete unml consummated by delivery
of the commission, and he forbade Madison, who was his
Secretary of State, to deliver the commission to Marbuary.!

© 1 Jefferson’s Writings (Ford), X, 280; Marshall Memorial, I, 859.
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3 Marbury v. Madison.

Marbury contended that having been appointed by the
President, confirmed by the Senate, and his commission
signed and sealed, the appointment was complete and

-vested in him a legal right to the office, and that it was

a violation of this right to withhold the commission.!
Acting upon this theory, Marbury, at the December term,
1801, of the Supreme Court, by his counsel moved the
court for a rule to Madison, Secretary of State, calling
upon him to show cause why a mandamus® should not
issue, commanding him to deliver to said Marbury his
commission. Therule was granted and served; but no
cause was shown by Madison. A mandemus was then
moved for.

Because of its great importance we give the opinion
of the Chief Justice at length, although one of the prop-
ositions discussed or decided, namely, that the com-
mission was legally complete when the seal of the
United States had been affixed to it by the Secretary of
State, and that to withhold it was the violation of a
positive legal right, is not strictly a constitutional
question.?

1 Marshall Memorial, I, 858, 859,

2 A rule to show cause why a mandamus shall not issue is, in ather
words, a notice from the court calling upon the person to whom it
is sent to make known to the court any reason, if he have any, why
be should not be positively required to do some desired thing. The
writ is called a mandamus, from its first word, meaning we com-
mand.

3 The court was constituted as follows:

. . .
JouN-MARSHAL-Ohief-Justioes

‘Witriam CUSHING,

WiILLIAM PATERSON,

SamorL, UHASE, Justices.
Busarop W ASHINGTON, I

AL¥RED MOORE, -
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opimion.  MamszaLL, Chief Justice. At the last term,’ on

the afidavits then read and filed with the clerk, a
rule was granted in this case, requiring the Secretary of
State to show cause why a mandamus ghould not issue,
directing him to deliver to William Marbury his commis-
sion as a justice of the peace for the connty of Washington,
in the District of Columbia.

No cause has been shown, and the present motion is
for & mandamus. 'The peculiar delicacy of this case, the
novelty of some of its circumstances, and the real diffi-
culty attending the points which occur in it, require a
complete exposition of the principles on which the opin-
jon to be given by the court is founded.

These principles have been, on the side of the applicant,
very ably argued at the bar. In rendering the opinion
of the court there will besome departure in form, though
ot in substance, from the points stated in that argument.

In the order in which the court has viewed this sub-

1 The last term was that of December, 1801, but between that term
and the August term the Judiciary Act was amended, the August
term abolished, and the sitting of the Supreme Court was suspended
for fourbeen months,

Tor a full review of the political conflict which brought about the
amendment of the Judiciary Act, the abolishing of the August term
of the Bupreme Court of the United States and the appointment of
the “midnight judges” by: Prosident Adams, which appointment
gave riseto the celebrated case now considered, see McMaster, Hist.
of People of U, 8, 11, 582, 538; III, 164, 165; also Marshall Memorial,
1, 480, 481

e o g S NS

Phe volumes-of proceedings and addresses throughout the United

States on February 4, 1901, the centenary of Marshall’s appoint-
ment, known as * Marshall Day,” edited by Jobhn ¥. Dillon and styled
« John Marshall, Life, Character and Judicial Services,” published
by Callaghan & Company, Chicago, 1908, are referred to in the pres-
ent publication a8 the MARSHALL MEMORIAL.”



I Baoor B0t

3

B 1
s N
i )
pix
i
it
T g
i
[
P 3
.
i 3
P
0 i
frs 4
i) &
i
EOY
i [
Ed 3
Nt o
EE
i
K
J5
oWy
iy 4
b
S
i §

SR

5 . Marbuary v. Madison.

ject, the following questions have been considered and
decided:

1st. Has the applicant a right to the com-
mission he demands? ' ’

2d. Tf he has'a right, and that right has been violated,
do the laws of his country afford him a remedy?

8d. If they do afford him a remedy, is it a mandamus
issuing from this court?

The first object of inquiry is,—

1st. Has the applicant a right fo the commission he
demands ?

His right originates in an act of Congress, passed in
February, 1801, concerning the District of Coluvmbia.

After dividing the district into two counties, the
eleventh section of this law enacts “that there shall be
appointed, in and for each of the said counties, such

Questions stated.

number of discreet persons to be justices of the peace as.

the President of the United States shall, from time to
time, think expedient, to continue in office for five years.”

It appears from the affidavits that, in compliance with
this law, a commission for William Marbury, as a justice
of peace for the county of Washington, was signed by
John Adams, then President of the United States; after
which the seal of the United States was affixed to it;
but the commission has never reached the person for
whom it was made out. '

In order to determine whether he is entitled to this-
commission, it becomes necessary to inquire whether he
has been appointed to the office. For if he has been ap-

P o TR

e

pointed, the law continues him in office for five years,
and he is entitled to the possession of those evidences of
office, which, being completed, became his property.
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President's power of The second section of the second ar-
appointment of certal . . .
Sfeers under articie?,  ticle of the Constitution declares that

section 2, of the Consti- . .
fuion. oF twe United ¢ the President shall nominate, and, by

and with the advice and cousent of the
Senate, shall appoint, ambassadors, other public ministers,
and consuls, and all other officers of the United States
whose appointments are not otberwise provided for.”

The third section declares that “he shall commission
all the officers of the United States.” -

An act of Congress directs the Secretary of State to keep
the seal of the United States, “to make out, and record,
and affix the said seal to, all civil commissions to officers
of the United States, to be appointed by the President,
by and with the consent of the Senate, or by the Presi-
dent alone; provided, that the said seal shall not be af-
fixed to any commission before the same shall have been
signed by the President of the United States.”

These are the clauses of the Constitu-
Clauses of the o tionand laws of the United States which
power of SpONICRt. o fect this part of the case. They seem
to contemplate three distinct operations:

1st. The nomination. This is the sole act of the Pres-
ident, and is completely voluntary.

9d. The appointment, This is also the act of the Pres-
ident, and is also a voluntary act, though it can only be
performed by and with the advice and consent of the
Senate.

3d. The commission. To grant a commission to a per-
son appointed might, perhaps, be deemed a duty enjoined

by the Constitution. “He shall,” says that instrument,
“commission all the officers of the United States.”

- The acts of appointing to office, and commissioning the
person appointed, can scarcely be considered as one and
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the same; since the power to perform them is given in
two separate and distinet sections of the Constitution.
The distinction between the appointment and the com-
mission will be rendered more apparent by adverting to
that provision, in the second section of thesecond article
of the Constitution, which authorizes Congress “to vest
by law the appointment of such inferior officers as they
think proper in the President alone, in the courts of law,
or in the heads of departments;” thus contemplating
cases where the law may direct the President to com-
mission an officer appointed by the courts, or by the heads
of departments. In such a case, to issue a commission
- would be apparently a duty distinet from the appointment,
the performance of which, perhaps, could not legally be
refused. ’
Althongh that clause of the Constitution which re-
quires the President to commission all the officers of the
United States may never have been applied to officers
appointed otherwise than by himself, yet it would be
difficult to deny the legislative power to apply it to
such cases. Of consequence the constitutional distine-
tion between the appointment to an office and the com-
mission of an officer who has been appointed remains
the same as if, in practice, the President had commis-
sioned oﬂ‘icers appointed by an authority other than his
own. - '
Tt follows, too, from the existence of this distinction,
that, if an appointment was to be evidenced by any
public act other than the commission, the performance

of such public act would oreate the officer; and, if he
was not removable at the will of the President, would
either give him a right to his commission, or enable him
to perform the duties without it.
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These observations are premised solely for the purpose
of rendering more intelligible those which apply more
directly to the particular case under consideration.

_ This is an appointment made by the
e msbtathe  President, by and with the advice and
appointment to office. ’ .
consent of the Senate, and is evidenced
by no act but the commission itself. In such a case,
therefore, the commission and the appointment seem in-
separable; it being almost impossible to show an appoint-
ment otherwise than by proving the existence of a
commission. Still, the commission is not necessarily the
appointment, though conclusive evidence of it.

But at what stage does it amount to this conclusive
evidence ?

The answer to this question seems an obvious onme.
The appointment, being the sole act of the President,
must be completely evidenced when it is shown that he
has done everything to be performed by him.

Should the commission, instead of being evidence of
an appointment, even be considered as constituting the
appointment itself,—still, it would be made when the
last act to be done by the President was performed, or,
at furthest, when the commission was complete.

The last act to be done by the President is the signa-
ture of the commission. He has then acted on the
advice and consent of the Senate to his own
nomination. The time for deliberation has then
passed. He has decided. His judgment, on the advice
and consent of the Senate concurring with his nomina-

Jdem.

tion, has been made and the officer is appointed. This
appointment is evidenced by an open, unequivocal act;
and being the last act required from the person making
it, necessarily excludes the idea of its being, so far as
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9 Marbury v. Madison.

respects the appointment, an inchoate and incomplete
transaction.

Some point of time must be taken when the power of
the executive over an officer not removable at his will
must cease. That point of time must be when the con-
stitutional power of appointment has been exercised.
And this power has been exercised when the last act
required from the person possessing the power has
been performed. This last act is the signature of the
commission. This idea seems to have .
prevailed with the Legislature when e s iod

) ment, afftxing the seal
the act passed converting the Depart- completes the commis
ment of Foreign Affairs into the De-
partment of State. By that act it is enacted that the
Secretary of State shall keep the seal of the United
States, “and shall make out and record, and shall aflix
the said seal to, all civil commissions to officers of the
United States to be appointed by the President;” “pro-
vided, that the said seal shall not be affixed to any com-
mission before the same shall have been signed by the
President of the United States; nor to any other instra-
ment or act without the special warrant of the President
therefor.”

The signature is a warrant for affixing the great seal to
the commission; and the great seal is only to be affixed
to an instrument which is complete. It attests, by an
act supposed to be of public notoriety, the verity of the
Presidential signature.

vl
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T+-ig-never-to be atlixed 1 he commission is .;n.l
because the signature, which gives force and effect to the
commission, is conclusive evidence that the appointment
is made.

The commission being signed, the subsequent duty of
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the Secretary of State is prescribed by law and not to
to be guided by the will of the President. He is to affix
the seal of the United States to the commission and is to-
record it. '

This is not a proceeding which may be varied, if the
judgment of the executive shall suggest one more eligible;
Those cxach steps ave DUU 15 & precise course accurately
aocurately e oy marked out by law, and is to be strictly -
parsied. pursued. It is the duty of the Secre-
tary of State to conform to the law; and in thishe isan
officer of the United States, bound to obey the laws. He
acts, in this respect, as has been very properly stated at
the bar, under the authority of law, and not by the in-
structions of the President. It is a ministerial act which
the law enjoins on a particular officer for a particular
purpose. :

If it should be supposed that the solemnity of affixing
the seal is necessary not only to the validity of the com-
mission, but even to the completion of an appointment,
still, when the seal is affixed the appointment is made,
and the commission is valid. No other solemnity is re-
quired by law; no other act is to be performed on the
part of government. Al that the executive can do to-
invest the person with his office is done; and unless the
appointment be then made, the executive cannot make
one without the co-operation of others.

After searching anxiously for the principles on which
a contrary opinion may be supported, none have been:
found which appear of sufficient force to maintain the op-

posite doctrine.

Such as the imagination of the court could suggest
have been very deliberately examined, and after allow-
ing them all the weight which it appears possible to give:
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them, they do not shake the opinion which has been
formed.

In considering this question, it has been conjectured
that the commission may have been assimilated to a
deed, to the validity of which delivery is essential !

This idea is founded on the supposition that the com-
mission is not merely evidence of an appointment, but is

itself the actual appointment; a supposition by no means

unguestionable. But for the purpose of examining this
objection fairly, let it be conceded that the principle
claimed for its support is established.

The appointment being, under the Constitution, to be -
made by the President personally, the delivery of the
deed of appointment, if necessary o its completion, must
be made by the President also. It is not necessary that
the delivery should be made personally to the grantee of
the office; it never is so made. The law would seem to
contemplate that it should be made to the Secretary
of State, since it directs the Secretary yyy aeivery w0 sp-
to affix the seal to the commission a7er gg;ﬁ:%‘;ggg icaptiveiod
it shall have been signed by the Presi- ™
dent. If, then, the act of livery be necessary to give
validity to the commission, it has been delivered when
executed and given to the Secretary for the purpose of
being sealed, recorded, and transmitted to the party.

But in all cases of letters patent certain solemmnities
are required by law, which solemnities are the evidences
of the validity of the instrument. A formal delivery to
the person is not among them. In cases of commissions,

the sign-manual of the President, and the seal of the

| For Jofferson’s contention concerning delivery, see Jefferson’s
Writings (Ford), X, 280; Marshall Memorial, I, 859,
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United States, are those solemnities. This objection,
therefore, does not touch the case.

It has also occurred as possible, and barely possible,
that the transmission of the commission, and the accept-
ance thereof, might be deemed necessary to complete
the right of the plaintiff.

The transmission of the commission is a practice di-
rected by convenience, but not by law. It cannot, there-
fore, be necessary to constitute the appointment,
which must precede it, and which is the mere act
of the President. If the executive required that every
person appointed to an office should himself take means
to procure his commission, the appointment would not
be the less valid on that account. The appointment is
the sole act of the President; the transmission of the
commission is the sole act of the officer to whom that
duty is assigned, and may be accelerated or retarded by
circumsfances which can have no influence on the ap-
pointment. A commission is transmitted to a person al-
ready appointed; not to a person to be appointed or not,
as the letter inclosing the commission should happen to get
into the post-office and reach him in safety, or to miscarry.

It may have some tendency to elucidate this point to
inquire whether the possession of the original commission
be indispensably necessary to authorize a person appointed
to any office to perform the duties of that office. If it
was necessary, then a loss of the commission would lose
the office. Not only negligence, but accident or fraud,

fire or theft, might deprive an individ-

I1dem,

e ooy ual of his office. In such a case, I pre-

3ot necSRRIT sume, it could not be doubted but that
a copy from the record of the office of the Secretary of
State would be, to every intent and purpose, equal to the
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original. The act of Congress has expressly made it so.
To give that copy validity it would not be necessary to-
prove that the original had been transmitted and after-
wards lost. The copy would be complete evidence that:
the original had existed, and that the appointment had
been made, but not that the original had been transmit-
ted. If, indeed, it should appear that the original had
been mislaid in the office of State, that circumstance
would not affect the operation of the copy. When all
the requisites have been performed which authorize a re-
cording officer to record any instrument whatever, and
the order for that purpose has been given, the instrument.
is, in law, considered as recorded, although the manual
labor of ingerting it in a book kept for that purpose may
not have been performed.

In the case of commissions the law orders the Secre-
tary of State to record them. When, therefore, they are
signed and sealed, the order for their being recorded is.
given, and, whether inserted in the book or not, they are,
in law, recorded

A copy of this record is deola,red equal to the original,
and the fees to be paid by a person re-

Copy of the record
quiring a copy are ascertained by law. equal to the original.
Can a keeper of a public record erase therefrom a com-
mission which has been recorded? Or can he refuse a
copy thereof to a person demanding it on the ferms pre-
scribed by law?

Such a copy would, equally with the original, author-

—————ize-the-justice of peace to-proceed-in-the-performance of ——

his duty, becanse it would, equally with the original, at-
test his appointment.

If the transmission of a commission be not considered
as necessary to give validity to an appointment, still less.
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Acceptenceofappoint- i8S its acceptance. The appointment is
ment nob_necessary to .
give validity to ap- the sole act of the President; the ac-
pointment, j
ceptance is the sole act of the officer,
and is, in plain common sense, posterior to the appoint-
ment. As he may resign, so may be refuse to acoept;
but neither the one nor the other is capable of rendering
the appointment a nonentity. v
That this is the understanding of the government is
apparent from the whole tenor of its conduct.
A commission bears date, and the
Coramisgion bears date :
Gommisgion bens e salary of the officer commences, from
ment and not from . .
transmission or _se  his appointment; not from the trans-
ceptance of appointee. | . _
mission or acceptance of his commis-
sion. When a person appointed to any office refuses to
accept that office, the successor is nominated in the place
of the person who has declined to accept, and not in the

place of the person who had been previously in office,

~and had created the original vacancy.

1t is, therefore, decidedly the opinion of the court that,
when a commission has been signed by the President,
the appointment is made; and that the commission is
complete when the seal of the United States has been
affixed to it by the Secretary of State. ‘
‘Where an officer is removable at the
Distinetion made 1 il of -the executive, the circumstance
dent’s power of rexnov- ' . . v
a6 exibnds and where which completes his appointment is of

it does not. .
no conecern, because the act is at any

TSRS

time revocable; and the commission may be arrested, if
still in the office.  But wi is-not-remn
at the will of the executive, the appointment is not rev-
ocable, and cannot be annulled. It has conferred legal
rights which cannot be resumed.

The discretion of the executive is to be exercised until

oy o oyon e
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15 Marbury v. Madison.

the appointment hag been made. But having once made
the appointment, his power over the office is terminated
in all cases where by law the officer is not removable by
him. The right to the office is #ken in the person ap-
pointed, and he has the absolute, unconditional power of
accepting or rejecting it.

Mr. Marbury, then, since his com- Martury being 5D
mission was signed by the Presidenf, pointed sad the ap-

poinm}:nt nob bein,
and sealed by the Secretary of State, I3RSeent e o

with legal rights which
was appointed ; and as the law creating *© Protected by law.
the office gave the officer a right to hold for five years,
independent of the executive, the appointment was not
revocable, but vested in the officer legal rights, which
-are protected by the laws of his country.

To withhold his commission, there-
fore, is an act deemed by the court Lo, Fithhold his com-
not warranted by law, but violative of & vested logal right:
-of a vested legal right. ‘

This brings us to the second inquiry; which is,—

2d. If he has a right, and that right has been violated,
-do the laws of his country afford him a remedy ?

The very essence of civil liberty certainly consists in
the right of every individual to claim the protection of
the laws whenever he receives an injury. One of the
first duties of government is to afford that protection.
In Great Britain the king himself issued in the respect-

ful form of a petition, and he never fails to comply with

the judgment of his court.

In the third volume of his Commentaries, page 23,

al

bil

. Blackstone states two cases in which a remedy is afforded

by mere operation of law.

¢ » ©it i “ Where there is a I
In all other cases,” he says, “it is - Where thero io a Jo-

& general and indisputable rule, that, ®essiromedy.
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where there is a legal right, there is also a legal rem-
edy by suit, or action at law, whenever that right is in-
vaded.”

And afterwards, page 109 of the same volume, he says:
“J am next to consider such injuries as are cognizable
by the courts of the common law. And herein I shall
for the present only remark that all possible injuries
whatsoever, that did not fall within the exclusive cogni-
zance of either the ecclesiastical, military or maritime
tribunals, are, for that very reason, within the cognizance
of the common-law courts of justice; forit is a settled and
Brery g %‘ﬁ?ﬁ%ﬂtﬁi/ gl:aflaglethp:moxple mhthe laws of-
B e e oy gland that every right when with
its proper redress. held must have a remedy, and every
injury its proper redress.”

The Government of the United States has been em-
phatically termed a government of laws, and not of men.
It will certainly cease to deserve this high appellation
if the laws furnish no remedy for the violation of a
vested legal right.

If this obloguy is to be cast on the jurisprudence of
our country, it must arise from the peculiar character of
the case.

It behooves us, then, to inquire whether there be in its
composition any ingredient which shall exempt it from

_legal investigation or exclude the injured party from
legal redress. In pursuing this inquiry the first question
"whlch presents itself is whether this can be arranged

with that class of cases which come un-
This ¢ within ‘e
T ass of a loss der the description of damnwm absgue
without an injury. v e . ) . . .
injuria, a logs without an injury.
This description of cases never has been considered,
and it is believed never can be considered, as compre-
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17 Marbury v. Madison.

nending offices of trust, of honor, or of profit. The office
of justice of peace in the District of Columbia is such an
office; it is, therefore, worthy of the attention and guard-
ianship of the laws. It has received that attention and
guardianship. It has been created by special act of
Congress, and has been secured, so far as the laws can
give security, to the person appointed to fill it, for five
years. It is not, then, on account of the worthlessness of
the thing pursued that the injured party can be alleged
to be without remedy.

Is it in the nature of the transaction? Is the act of
delivering or withholding a commission to be considered
as a mere political act belonging to the executive depart-
ment alone, for the performance of which entire ‘confi-
dence is placed by our Constitution in the supreme exec-
utive; and for any misconduct respecting which the
injured individual has no remedy?

That there may be such cases is not to be questioned;
but that every act of duty to be performed in
any of the great departments. of government
constitutes such a case is not to be admitted.

By the act concerning invalids, passed in June, 1794
(vol. 8, p. 112), the Secretary at War is ordered to place on
the pension-list all persons whose names are contained ina
report previously made by him to Congress. If heshould
refuse to do so, would the wounded veteran be without
remedy ? Is it to be contended that, where the law in
preclse terms dlrects the performance of an act in which

Hustration, |

an-individua nterested; the-law-is-incapable-of seevt————

ing obedience toits mandate ? Isit on account of the char-
acter of the person against whom the complaint is made?
Is it to be contended that the heads of departments are

not amenable to the laws of their country?
2
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‘Whatever the practice on particular occasions may be,
the theory of this principle will certainly never be main-
tained. No act of the Legislature confers so extraordi-
nary a privilege, nor can it derive countenance from the
doctrines of the common law. After stating that per-
sonal injury from. the king to a subject is presumed to
be impossible, Blackstone (vol. 3, p. 255) says: “But in-
juries to the rights of property can scarcely be commit-
ted by the Crown without the intervention of its officers,
for whom the law, in matters of right, entertains no re-
spect or delicacy, but furnishes various methods of de-
tecting the errors and misconduet of those agents by
whom the King has been deceived and induced to do a
temporary injustice.” ‘

By the act passed in 1796, authorizing the sale of
the lands above the mouth of Kentucky river (vol. 3,
p. 299), the purchaser, on paying his purchase-money,
becomes completely entitled to the property purchased,

and on producing to the Secretary
Hypothetioal caso put  of State the receipt of the Treas-

urer, upon a certificate required by the
law, the President of the United States is authorized to
grant him a patent. It is further enacted that all
patents shall be countersigned by the Secretary of State
and recorded in his office. If the Secretary of State
should choose to withhold this patent, or, the patent
being lost, should refuse a copy of it, can it be imag-
ined that the law furnishes to the injured person no

ramnﬂv 9
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1t iz not believed that any person whatever would at-
tempt to maintain such a proposition.

It follows, then, that the question, whether the legality
of an act of the head of a department be examinable in




19 4 Marbury v. Madison.

a court of justice or not, must always depend on the
nature of that act.

1f some acts be examinable and others not, there must
be some rule of law to guide the court in the exercise of
its jurisdiction.

In some instances there may be difficulty in applying
the rule to particular cases; but there cannot, it is be-
lieved, be much diffeulty in laying down the rale.

By the Constitution of the United States the Presi-
dent is invested with certain important political powers,
in the exercise of which he is to use his own discretion,
and is accountable only to his country in his political
character, and to his own conscience. To aid him inthe
performance of these duties, he is authorized to appoint
certain officers who act by his authority and in con-
formity with his orders.

Tn such cases their acts are his acts, and whatever
opinion may be entertained of the manner in which ex-
ecutive discretion may be used, still there exists and can
exist no power to control that discretion. The subjects
are political. They respect the Nation, not individual

rights; and being intrusted to the executive, the dédbision

of the executive is conclusive. The application of this
remark will be perceived by adverting to the act of Con-
gress for establishing the Department of Foreign Affairs.
This officer, as his duties were prescribed by that act, is
to conform precisely to the will of the President. He is
the mere organ by whom that will is communicated.

vb-

ty

in

The acts of such an officer as an officer can never be—ex-
aminable by the courts.

But when the Legislature proceeds to impose on that
officer other duties; when he is directed peremptorily to
perform certain acts; when the rights of individuals are
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dependent on the performance of those acts,— he is so far
1 the officer of the law; is amenable to the laws for his
conduct; and cannot at his discretion sport away the
vested rights of others.

The conclusion from this reasoning is that where the

heads of departments are the political

Distinction where acts . . .
may ouly be polideally  OT confidential agents of' the executive,
f & Tight foTesort to law merely to execute the will of the Presi-
: dent, or rather to act in cases in which
) : 3 the executive possesses a constitutional or legal dis-
BooE ~ cretion, nothing can be more perfectly clear than that
3 - their acts are ouly politically examinable. But where a
! | specific duty is assigned bylaw, and individual rights
depend upon the performance of that duty, it seems
equally clear that the individual who considers himself -
A _ injured bas a right to resort to the laws of his country
A for a remedy.

If this be the rule, let us inquire how it applies to the
case under the consideration of the court.
’: The power of nominating to the Senate, and the power
of appointing the person nominated, are political pow-
1 ers, fo be exercised by the President according to his own
! discretion. When he has made an appointment he has
| exercised his whole power, and his discretion has been
completely applied to the case. If, by law, the officer’
be removable at the will of the President, then a new
{ appointment may be immediately made, and the rights
| of the officer are terminated. But as a fact which has
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[ existed cannot be made never—to-h . -
. pointment cannot be annihilated; and, consequently, if
: the officer is by law not removable at the will of the
| President, the rights he has acquired are protected by
i the law, and are not resumable by the President. They
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cannot be extinguished by executive authority; and he
has the privilege of asserting them in like manner as if
they bad been derived from any other source.

The question, whether a right has .0 .5 1t bas
vested or not, is in its nature judicial, Jested o mot’stnls
and must be tried by the judicial an- "™
thority. If, for example, Mr. Marbury had taken the
oaths of a magistrate, and proceeded to act as one, in
consequence of which a suit had been instituted against
him, in which his defense had depended on his being a
magistrate, the validity of his appointment must have
been determined by judicial authority.

So, if he conceives that, by virtue of his appointment,
he has a legal right either to the commission which has
been made out for him, or to a copy of that commission, it
is equally a question examinable in a court, and the de-
cision of the court upon it must depend on the opinion
entertained of his appointment.

That question has been discussed, and the opinion
is that the latest point of time which can be taken
as that at which the appointment was complete, and evi-
denced, was when, after the signature of the President,

the seal of the United States was affixed to the commis-

gion,
It is, then, the opinion of the court:
1st. That, by signing the commission
of Mr. Marbury, the President of the B oo etion o

United States appointed him a justice sl Tght I this case.

5t —pence—for-thocounty-ofWashineton, in—the-Dis

of Columbia; and that the seal of the United S’sates
affixed thereto by the Secretary of Stadte, is conclusive
testimony of the verity of the signature, and of the

completion of the appointment; and that the appoint-
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ment conferred on him a legal right to the office for a
space of five years.

9d. That, having this legal title to the office, he has a
consequent right to the commission; a refusal to deliver
which is a plain violation of that right for which the
laws of his country afford him a remedy.

It remains to be inguired whether:
Iﬁ%{ ?g%ﬁ’ryﬁ?gﬂv?%igﬁ 3d. He is entitled to the remedy for

P which he applies. This depends on,—

1st. The nature of the writ applied for; and,—

2d. The power of this court.

1st. The nature of the writ.

Elacistons's deBattion Blackstone, in the third volume of
of mandamus. his Commentaries, page 110, defines a
mandamus to be “a command issuing in the King’s
name from the Court of King’s Bench, and directed to
any person, corporation, or inferior court of judicature
within the King’s dominions, requiring them to do some
particular thing therein specified which appertains to
their office and duty, and which the Court of King's
Bench has previously determined, or at least supposes to
be consonant to right and justice.

Lord Mansfield, in the case of The King v. Baker et al.
(8 Burrow’s Reports, 1266), states, with much precision
and explicitness, the cases in which this writ may be used.

« Whenever,” says that very able judge, “there is a '
right to execute an office, perform a service, or exercise

a franchise (more especially if it be
M&nsﬁeld.states cases
W n.

- > _in a matter of public concern, or at-
bo s tended with profit), and a person is
kept out of possession, or dispossessed of such right, and
has no other specific legal remedy, this court ought to
assist by mandamus, upon reasons of justice, as the
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writ expresses, and upon reasous of public policy, to
preserve peace, order, and good government.” In the
same case he says, © This writ ought to be used upon all
ocoasions where the law has established no specific
remedy, and where in justice and good government

. there ought to be one.”

In addition to the authorities now particularly cited,
many others were relied on at the bar, which show how
far the practice has conformed to the general doctrines
that have been just quoted.

This writ, if awarded, would be directed to an officer
of government, and its mandate to him would be, to
use the words of Blackstone, “to do a particular thing
therein specified which appertains to his office and duty,
and which the court has previously determined, or at
least supposes, to be consonant to right and justice.” Or,
in the words of Lord Mansfield, the applicant in this case
has a right to execute an office of public concern, and is
kept out of possession of that right.

These circumstances certainly concur in this case.

Still to render the mandamus a proper remedy, the
officer to whom it is to be directed must be one to whom
on legal principles such writ may be directed; and the
person applying for it must be without any other specific
and legal remedy.

1st. With respect to the officer to whom. it would be
directed. The intimate political relation subsisting be-
tween the President of the United States and the heads
of departments necessarily renders any legal investiga-

tion of the acts of one of those high officers peculiarly
irksome as well as delicate, and excites some hesitation
with respect to the propriety of entering into such in-
vestigation. Impressions are often received without
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much reflection or examination, and it is not wonder-
ful that in such a case as this the assertion by an in-
dividual of his legal claims in a court of justice, to
o conrt disclatms all which claims it is the duty of that court

idea, of attempts abin- :
idea, of attemopts sbln- o attend, should at first view be con-

© d n .
;&z,p‘gat?;%sdé?g,m. sidered by some as an attempt to in-

coniive. trude into the Cabinet and to inter-
meddle with the prerogatives of the executive.

It is scarcely necessary for the court to disclaim all
pretensions to such a jurisdiction. An extravagance so
absurd and excessive could not have been entertained for
a moment. The province of the court is solely to decide
on the rights of individuals, not to inquire how the ex-
ecutive or executive officers perform duties in which
they have a discretion. Questions in their nature polit-
ical, or which are by the Constitution and laws submitted
to the executive, can never be made in this court.

But if this be not such a question; if, so far from be-
Reasonspivenviyiois  1Pg an intrusion into the secrets of the
not an Jnirusion. Cabinet, it respects a paper which ac-
cording to law is upon record, and to a copy of which
the law gives a right on the payment of ten cents; if it
be no intermeddling with a subject over which the exec-
utive can be considered as baving exercised any control;
what is there in the exalted station of the officer which
shall bar a citizen from asserting in a court of justice his
legal rights, or shall forbid a court to listen to the claim,
or to issue a mandamus directing the performance of a
duty not depending on executive discretion, but on par-

it o Sy e e

e

P

ticular acts of Congress and the general principles ol law ?

If one of the heads of departments commits any ille-
gal act, under color of his office, by which an individual
sustains an injury, it cannot be pretended that his office
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alone exempts him from being sued in the ordinary mode
of proceeding, and being compelled fo obey the judg-
ment of the law. How, then, can his office exempt him
from this particular mode of deciding on the legality of
his conduect, if the case be such a case as would, were
any other individual the party complained of, authorize

the process ? .
It is not by the office of the person propetyorissuing
to whom the writ is directed, but the Tmes by the seture
of the thing to be done,

nature of the thing to be done, that the not by the ofiico of the
ergon to whom writ

propriety or impropriety of issuing a Is directed
mandwmus is to be determined. Where the head of a
department acts in a case in which executive discretion
is to be exercised, in which he is the mere organ of exec-
utive will, it is again repeated, that any application to a
court to control, in any respect, his conduct, would be
rejected without hesitation.

But where he is directed by law to do a certain act
affecting the absolute rights of individuals, in the per-
formance of which he is not placed under the particular
direction of the President, and the performance of which
the President cannot lawfully forbid, and therefore is
never presumed to have forbidden — as, for example, to
record a commission, or & patent for land, which has re-
ceived all the legal solemnities; to give a copy of such

‘record, — in such cases it is not perceived on what ground

the courts of the country are further excused from the
duty of giving judgment that right be done to an injured

o

e
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individual, than if the same services were to be per-
formed by a person not the head of a department.

This opinion seems not now for the first time to be
taken up in this country.

It must be well recollected that in 1792 an act passed
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directing the Secretary at War to place on the pension-
list such disabled officers and soldiers as ghould be re-
Non-fufiis] duftes por'ted to him by the Circuit Courts,
canuot be imposed on which. act, so far as the duty was im-
ion. posed on the courts, was deemed un-
constitutional; but some of the judges, thinking that the
law might be executed by them in the character of com-
missioners, proceeded to act and to report in that char-
acter. :

This law being deemed unconstitutional at the circuits:
was repealed and a different system was established ; but
the question whether those persons who had been re-
ported by the judges, as cormmissioners, were entitled, in
consequence of thatb report, to be placed on the pension-
list was a legal question properly determinable in the
courts, although the act of placing such persons on the
list was to be performed by the head of a department.

That this question might be properly settled, Congress.
passed an act, in February, 1798, making it the duty of
the Secretary of War, in conjunction with the Attorney-
General, to take such measures as might be necessary to-
obtain an adjudication of the Supreme Court of the United
States on the validity of any such rights claimed under:
the act aforesaid.

After the passage of this act a mandamus was moved
for, to be directed to the Secretary at War, commanding’
him to place on the pension-list a person stating himself
to be on the report of the judges.!

There is, therefore, much reason to believe that this

mode of trying the legal right of the complainant was
deemed by the head of a department, and by the bighest.

1See note at end of this case.




its

188

of

y‘...
to-
ad
B

xd

g
I

P
53
3
.

1 o

]

Kl

2
bricd
Ko 4

ke 4
1 4

i
Wik

o
LE
4 8

o e e A e e B o A R S TR R R

B et

e S

AR

27 ' Marbury v Madison.

law officer of the United States, the most proper which
could be selected for the purpose.

When the subject was brought before the court the

decision was not that a mandamus would not lie to the

head of a department directing him to perform an act
enjoined by law, in the performance of which an indi-
vidual had a vested interest, but that a maendamus ought
not to issue in that case; the decision necessarily to be
made if the report of the commissioners did not confer
on the applicant a legal right.

The judgment in that case is understood to have de-
cided the merits of all claims of that description, and the
persons on the report of the commissioners found it nec-
essary to pursue the mode prescribed by the law subse-
quent to that which had been deemed unconstitutional,
in order to place themselves on the pension-list.

The doctrine, therefore, now ad- .. 4 cime now ad.
vanced is by no means a novel one. vanced nota novel one.

Tt is true that the mandamus now moved for is not for
the performance of an act expressly enjoined by statute.

It is to deliver a commission, on which subject the
acts of Congress are silent. This difference is not con-

. sidered as affecting the case. It has already been stated

that the applicant has to that commission a vested legal
right of which the executive cannot deprive him. He
has been appointed to an office from which he is not re-
movable at the will of the executive, and being so ap-
pomted he has a right to the commission which the Sec-

ota, s received from the President for his use.  The

act of Oongress does not indeed order the Secretary of
State to send it to him, but it is placed in his hands for
the person entitled to it, and cannot be more lawfully
withheld by him than by any other person.




Marshall’s Constitutional Opinions. 28

It was at first doubted whether the action of detinue
was not a specific legal remedy for the commission which
has been withheld from Mr. Marbury; in which case a
mandamus would be improper. But this doubt has
. yielded to the consideration that the judgment-in detinue
isfor the thing itself, orits value. The value of a public
office not to be sold is incapable of being ascertained;
and the applicant has a right to the office itself, or to
nothing. He will obtain the office by obtaining the
commission, or a copy of it from the record.

This, then, is a plain case for a man-
‘damus, either to deliver the commis-
sion or a copy of it from the record ; and it only remains
to be inquired,—

‘Whether it can issue from this court.

The act to establish the judicial
%ﬁrw"fgﬁuguﬁﬁﬁﬁ courts of the United States authorizes

s I this case: the Supreme Court “ to issue writs of
mandamus, in cases warranted by the principles and
usages of law to any courts appointed, or persons hold-
ing office, under the authority of the United States.”

The Secretary of Staté beinga person holding an office
under the authority of the United States is precisely
within the letter of the description; and if this court is
not authorized to issue a writ of maendamus to such an
officer, it must be because the law is unconstitutional,
and therefore absolutely incapable of conferring the
authority and assigning the duties which its words pur-
port to confer and assign.

Plein cege for & moan-
damus.

N

The Constitution vests the whole ju-
J dxcia.l eate . s : :
i one su%(}gx%ravoouﬁ dicial power of the United States in
by the Constitution, . .
~ one Supreme Court, and such inferior
courts as Congress shall from time to time ordain and
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establish. This power is expressly extended to all cases
arising under the laws of the United States; and conse-
quently, in some form, may be exercised over the pres-
ent case; because the right claimed is given by a law of
the United States. '

In the distribution of this power it is declared that “ the
Supreme Court shall have original jurisdietion in all cases
affecting ambassadors, other pu blic ministers and consuls,
and those in which a State shall be a party. In all other
cases the Supreme Court shall have appellate jurisdiction.”

It has been insisted at the bar, that,
as the original grant of jurisdiction to Foit mede fheb T
the Supreme Court and inferjor courts jurisdiction i this
is general, and the clause assigning .
original jurisdiction to the Supreme Court contains no
negative or restrictive words, the power remains to the
Legislature to assign original jurisdiction to that courtin
other cases than those specified in the article which has
been recited ; provided those cases belong to the judicial
power of the United States.
~ If it had been intended to leave it in the discretion of
the Legislature to apportion the judicial power between
the Supreme and inferior courts according to the will of
that body, it would certainly have been
useless to have proceeded further than . B oo o

. . court has jurizdiction.
to have defined the judicial power, and
the tribunals in which it should be vested. The subse-
quent part of the section is mere surplusage, is entirely

it R e R S S S S e S

thout-meaning, if such is to be the construction. If

Congress remains at liberty to give this court appellate
jurisdiction, where the Constitution bas declared their
jurisdiction shall be original; and original jurisdiction,
where the Constitution has declared it shall be appellate,

i o S AN et
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the distribution of jurisdiction made in the Constitution
is form without substance.

Affirmative words are often in their operation nega-
tive of other objects than those affirmed; and in this case
a negative or exclusive sense must be given to them, or
they have no operation at all.

It cannot be presumed that any clause in the Constitu-
tion is intended to be without effect; and therefore such
a construction is inadmissible, unless the words require it.

If thesolicitude of the convention respecting our peace
with foreign powers induced a provision that the Su-
preme Court should take original jurisdiction in cases
which might be supposed to affect them, yet the clause
would have proceeded no further than to provide for
such cases, if no further restriction on the powers of
Congress had been intended. That they should have ap-
pellate jurisdiction in all other cases, with such excep-
tions as Congress might make, is no restriction, unless
the words be deemed exclusive of original jurisdiction.

When an instrument organizing fundamentally a ju-
dicial system divides it into one Supreme and so many
inferior courts as the Legislature may ordain and estab-
lish; then enumerates its powers, and proceeds so far to
distribute them as to defing the jurisdiction of the Su-
preme Court, by declaring the cases in which it shall
take original jurisdiction, and that in others it shall take
appellate jurisdiction, the plain import of the words
seems to be, that in one class of cases its jurisdiction is

original, and not appellate; in the other it is appellate,

and not original. If any other construction would ren-
der the clatise inoperative, that is an additional reason
for rejecting such other construction, and for adhering
to their obvious meaning.
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To enable this court then to issue a mandamus it must

be shown to be an exercise of appellate jurisdiction or to
ra- be necessary to enable them to exercise appellate juris-
8e diction.
or It has been stated at the bar that the appellate juris-

diction may be exercised in a variety of forms, and that
- if it be the will of the legislature that a mandamus
ch should be used for that purpose, that will must be obeyed.
it. This is troe, yet the jurisdiction must be appellate, not
ce original,
- It is the essential criterion of appellate jurisdietion that
ies it revises and corrects the proceedings in a caunse already
S0 instituted and does not create that cause. Although,
or therefore, a mandamus may be directed to courts, yet to
of issne such a writ to an officer for the delivery of a paper
P b is in effect the same as to sustain an original action for
ip- o that paper, and, therefore, ssems not to belong to appellate
S5 but to original jurisdiction. Neither is it necessary in
, such a case as this to enable the court to exercise its ap-
in- ':j; pellate jurisdiction.
1y The authority, therefore, given to the Supreme Court
b- by the act establishing the judicial courts of the United
to States to issue writs of mandamus to public officers ap-
- pears not to be warranted by the Constitution; and it
Wl i} becomes necessary to inquire whether a jurisdiction so
ke l conferred can be exercised.
d’s The question whe.athe'r an act repug- —
18 nant to the Constitution can become e Constitution Cane
5, o tire taw of the Tand is a question deeply —Heiead
n- ? interesting to the United States; but, happily, not of an
m § intricacy proportioned to its interest. It seems only
g R necessary to recognize certain principles supposed to have

S e R oA Dy R KRS S e e

been long and well established to decide it.
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That the people have an original right to establish for
their future government such principles as in their
opinion shall most conduce %o their own happiness is
the basis on which the whole American fabric has been
erected. The exercise of this original right is a very
great exertion, nor can it, nor ought it to be frequently
repeated. The principles, therefore, so established are
deemed fundamental. And as the authority from which
they proceed is supreme and can seldom act, they are
designed to be permanent.

This original and supreme will organizes the govern-
ment, and assigns to different departments their respect-
ive powers. It may either stop here or establish certain
limits not to be transcended by those departments.t

The government of the United States is of the latter
description. The powers of the Legislature are defined
and limited; and that those limits may not be mistaken
or forgotten the Constitution is written. To what pur-
pose are powers limited and to what purpose is that lim-
itation committed to writing, if these limits may at any
time be passed by those intended to be restrained ? The
distinction between a government with limited and un-
limited powers is abolished if those Jimits do not confine
the persons on whom they are imposed and if acts pro-
hibited and acts allowed are of equal obligation. It is
a proposition too plain to be contested, that the Consti-
tution controls any legislative act repugnant to it; or
that the Legislature may alter the Constitution by an or-

M

:
amary geb:

Retween these alternatives there is no middle ground.
The Constitution is either a superior, paramount law,

18ee Federalist, No. 78,
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unchangeable by ordinary means, or it is on a level
with ordinary legislative acts, and like other acts is
alterable when the Legislature shall please to alter it.

If the former part of the alternative be true, then a
legislative act contrary to the Constitution is not law; if
the latter part be true, then written Constitutions are ab-
surd attempts on the part of the people to limit a power
in its own nature illimitable.

Certainly all those who have framed written Constitu-
tions contemplate them as forming the fundamental and
paramount law of the nation, and consequently the theory
of every such government must be that an act of the
Legislature repugnant to the Constitution is void.

This theory is essentially attached to
a written Constitution, and is conse- gﬁ%ﬂ?@lo§h§°%§‘ég

. R nstifution,
quently to be considered by this court
as one of the fundamental principles of our society. Itis
not, therefore, to be lost sight of in the further considera-
tion of this subject. ‘

If an act of the Legislature repugnant to the Constitu-
tion is void, does it, notwithstanding its invalidity, bind
the courts and oblige them to giveiteffect? Or, in other
words, though it be not law, does it constitute a rule as
operative as if it was a law? This would be to over-
throw in fact what was established in theory, and would
seem, at first view, an absurdity too gross to be insisted
on. It shall, however, receive a more attentive consid-
eration. '

Tt is emphatically the province and duty of the judicial

nd.
W,

department to say what the law is. Those who apply
the rule to particular cases must of necessity expound
and interpret that rule. If two laws conflict with each
other the courts must decide on the operation of each.

3
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So, if a law be in opposition to the Constitution; if
both the law and the Constitution apply to a particular
cage, 5o that the court must either decide that case con-
formably to the law, disregarding the Constitution, or
conformably to the Constitution, disregarding the law,
the court must determine which of these conflicting rules

“governs the case. This is of the very essence of judicial
duty.

If, then, the courts are to regard the Constitution, and
the Constitution is superior to any ordinary act of the
Legislature, the Constitution, and not such ordinary act,
must govern the case to which they both apply.

Those, then, who controvert the principle that the
Constitution is to be considered in court as a paramount

law are reduced to the necessity of maintaining that
courts must close their eyes on the Constitution and see
only the law.

This doctrine would subvert the very foundation of all
written Constitutions. It would declare that an act which,
according to the principles and theory of our government,
is entirely void, is yet, in practice, completely obligatory.
Tt would declare that, if the Legislature shall do what is
expressly forbidden, such act, notwithstanding the express
prohibition, is in reality effectual. It would be giving to
the Legislatfire a practical and real omnipotence with the -
same breath which professes to restrict their powers
within narrow limits. It is prescribing limits and de-
claring that those limits may be passed at pleasure.

That it thus reduces to nothing what we have deemed

the greatest improvement on political institutions, a writ-
ten Constitution, would of itself be sufficient in America,
where written Constitutions have been viewed with so
much reverence, for rejecting the construction. But the
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peculiar expressions of the Constitution of the United
States furnish additional arguments in favor of its re-
jection.

The judicial power of the Umted States is extended to

all cases arising under the Constitution.

Could it be the intention of those who gave this power
to say that in using it the Constitution should not be
looked into? That a case arising under the Constitution
should be decided without examining the instrument
under which it arises?

This is too extravagant to be maintained.

In some cases, then, the Counstitution must be looked
into by the judges, and, if they can open it at all, what
part of it are they forbidden to read or to obey?

There are many other parts of the
Qonstitution which serve to illustrate cier sestons of the

Coustitution,
this subject.

1t is declared that “no tax or duty shall be laid on
articles exported from any State.” Suppose & duty on
the export of cotton, of tobacco, or of flour, and a suit
instituted to recover it, ought judgment to be rendered
in such a case? Ought the judges to close their eyes on
the Oonstitution and only see the law ?

The Constitution declares “that no bill of attainder or
ex post facto law shall be passed.” -

Tf, however, such a bill should be passed, and a person
should be prosecuted under it, must the court condemn
to death those victims whom the Constitution endeavors
to preserve ?

“ No person,” says the Constitution, *shall be convicted
of treason, unless on the testimony of two witnesses to
the samp overt act, or on confession in open court.”

Here the language of the Constitution is addressed es-
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pecially to the courts. It prescribes directly for them a
rule of evidence not to be departed from. If the Leg-
islatare should change that rule, and declare one witness,
or a confession out of court, sufficient for conviction,
must the constitutional principle yield to the legislative
act?

From these and many other selections which might be
made, it is apparent that the framers of the Constitution
contemplated that instrument as a rule for the govern-
ment of courts, as well as of the Legislature.

Why otherwise does it direct the judges to take an
oath to support it? This oath certainly applies in an es-
pecial manner to their conduct in their official character.
How immoral to impose it on them if they weére to be
used as the instruments, and the knowing instruments,
for violating what they swear to support!

The oath of office, too, imposed by the Legislature, is
completely demonstrative of the legislative opinion on
this subject. It is in these words: “ldosolemnly swear
that T will administer justice without respect to persons
and do equal right to the poor and to the rich; and that,
1 will faithfully and impartially discharge all the duties
incumbent on me as , according to the best of my
abilities and understanding, agreeably to the Constitution
and laws of the United States.”

‘Why does a judge swear to discharge his duties agree-
ably to the Constitution of the United States, if that
Constitution forms no rule for his government ? if it is
closed upon him, and cannot be inspected by him?

Tf such be the real state of things, this is worse than
solemn mockery. To prescribe, or to take this oath, be-
comes equally a crime.

Tt is also not entirely unworthy of observation, that,
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in declaring what shall be the supreme law of the land,
the Constitution itself is first mentioned, and not the
laws of the United States generally, but those only which
shall be made in pursuance of the Coustitution, have
that rank.

Thus the particular phraseology of the Constitution of
the United States confirms and strengthens the principle
supposed to be essential to all written Constitutions that
a law repugnant to the Constitution is void, and that
courts, as well as other departments, are bound by that
ingtrument.

The rule must be discharged.

NOTE.

Commenting on Marbury ». Madison, Parsons says: 1

] should not do justice to my own deliberate belief
did 1 not say that I think this decision is not surpassed
in the ability it displays, nor equaled in its utility, by any
case in the multitudinous records of English or American
jurisprudence.”?

Chancellor Kent’s observations are not the less strik-
ing. He says:

“This great question may be regarded as now finally
settled, and I consider it to be one of the most interesting
points in favor of constitutional liberty and of the secu-
rity of property in this country that has ever been judi-
cially determined. InMarbury against Madison this sub-
ject was brought under the consideration of the Supreme
Oourt of the United States and received a clear and elabo-
rate discussion. The power and duty of the judiciary to
disregard an unconstitutional act of Congress, or of any
State Legislature, were declared in an argument ap-

than
“sh, be-

, that,

b
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b
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proaching to the precision and certainty of a mathemats
ical demonstration.”?

1 Marshall Memorial, I, 862, 368.
2 American Law Review, 1865, p. 482, “ John Marshall.”
3Kent's Comm.,, Vol. I, pp. 458, 454.
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More impressive and emphatic still i8 the utterance of
one of the most eloguent and able lawyers of the Ameri-
can Bar:

« T do not know,” said Rufus Choate, «that 1 can point
to one achievement in American statesmanship which
can take rank for its consequences of good above that
single decision of the Supreme Court which adjudged
that an act of the Tegislature conirary to the Constitu-
tion is void, and that the judicial department is clothed
with the power to agcertain the repugnancy and pro-
nounce the legal conclusion. That the framers of the
Coustitution intended this to be so is certain; but to have
assorted it against Congress and the Executive, to have
vindicated it by that easy yet adamantine demonstration
than which the reasonings of mathematics show nothing
surer, to have ingcribed this vast truth of conservatism
upon the public mind, so that no demagogue 1ot in the
last stages of intoxication denies it, ——this 1§ an achieve-
ment of statesmanship [of the judiciary] of which a
thousand years may not exhaust or reveal all the good.”

Referringto Marbury’s case, One of the greatest of con-
stitutional judges in this country, the late Mr, Justice
Miller, declared thab «the immense importance of this
decision [Marbury . Madison], though in some respects
obiter, since the court declared in the end that they bad
no jurisdiction of the case, may be appreciated when it
is understood that the principles declared, which have
never since been controverted, subjected the ministerial
and executive officers of the government all over the
country to the control of the courts in regard to the
execution of a large part of their duties, and whose ap-
plication to the very- highest officers of the government,
except, perhaps, the President, has been illustrated in
pumerous cases in the courts of the United States. In
fact,” he says, “itg assertion or denial makes just the
difference, as Marshal tersely said in that opinion, be-
tween —a—government of laws and a government of

ynl

«For the following very complete note of the prior
cases [on the subject of the power of courts to declare

1 Historical Address upon the Supreme Court, ‘Philsdelphia, 1889;
Miller on the Constitution, p. 386; arshall Memorial, I, 860,
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statutes in conflict with the Constitution to bevoid] I am
indebted to Ardemus Stewart, E%{., of the Philadelphia
Bar. Comm. ». Caton, 4 Call, 5 (Va, 1/7892); Cases of the
Judges of the Court of Appeals, 4 Call, 185 (Va., 1788);
Trevett v. Weeden (R. L, 1786), Arnold’s Hist. of R. 1,
vol. 9, ch. 24, and see Cooley’s Constitutional Limita-
tions, 193, n. 8; Den on Demise of Bayard ». Singleton,
1 Martin, 48 (N. C, 1787); Ogden o. Witherspoon, 2 -
Hayward, 227 (N. ., 1799); Bowman v. Middleton, 1
Bay, 252 (8. C., 1792); Austin’s Lesses o. Trustees, etc.
(Pa., 1798), referred to in Emerick ». Harris, 1 Binney,
A16; case of Holmes and Walton, and Taylor ». Reading,
in New Jersey, cited by KirkEatrick, C. J.,in State v.
Parkhurst, 4 Halsted (9 N. J. Law), 4975 Van Horne .
Dorrance, 2 Dall. 804 (1795).

«QOn April 5,1792, the Circuit Court for the District of
New York, consisting of Chief Justice Jay, Justice
Cushing, and Duane, District Judge, declared it as their
unanimous opinion that the pension law passed by Con-
gress on March 23, 1792, ‘was invalid, because it at-
fempted to assign to the judicial department duties
which were not judicial; on June 8, 1792, the Oircuit
Court for the District of North Carolina made a similar
declaration in a joint letter, addressed to the President
of the United -States; and on April 18, 1792, the Circuit

"Qourt for the District of Pennsylvania addressed a sim-

ilar joint letter to the President. Somewhat later in the
same year the Supreme Court of the United States, in
Hayburn’s Case (1792), 2 Dall. 409, refused to carry the
act into effect, .

«Tpn Emerick v. Harris (1808), 1 Bin. (Pa.) 416, the right
of the courts to pass npon the constitutionality of an act
of the Legislature was asserted, though .the act in ques-
tion was held to be constitutional. Mr. Justice Yeates
stated that Marbury v. Madison was not published until
after his opinion had been prepared.

“The constitutionality of statotes had been argued

v d e FRO—POWE O L0e CO
clare them void, if unconstitutional, in several other
cases, e ¢., Hilton v. United States (1796), 3 Dall. (U. S8.)
171, where the statute was held constitutional, and Res-
publica v. Cobbett (1798); ‘Respublica ». Duguet (1799),
and Respublica ». Franklin (1802), unreported cases in
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the Supreme Court of Pennsylvania, cited by Mr. Justice
Yeates in his opinion in Emerick ». Harris (1808), 1 Bin.
(Pa.) 416, 422.” Justice Mitchell, address in Marshall
Memorial, I, 482, 483, note.

See also McMaster, Hist. of the People of U. 8., 1, 337,
338, V, 897 et seq.; Story, Com., I, ch. VI, § 486, note.

See especially Thayer’s Cases on Constitutional Law,
with notes, Volume I, pages 48-107, where the earlier
cases on the subject of the power of the courts to declare
statutes contrary to the Constitution to be void are
given, with instructive and valuable notes by the learned
editor. See, also, Dillon’s Laws and Jurisprudence of
England and America, pages 199, 200, 227, note.

On Marshall Day, 1901, Marbury’s case was more fre-
quently referred to by the speakers than any other of
Marshall’s great decisions.

REFERENCES TO MARBURY v MADISON IN MARSHALL
: MEMORIATL.

Vor. L

Introduction by Hon, John F. Dillon, pp. xvili, xxi, xxii, xxv el seq.,
xlii; Justice Horace Gray, pp. 66, 83; Hon, Wm. L. Putnars, pp. 103,
104; Hon, Charles Freeman Libby, pp. 119, 120; Prof. Jeremiak Smith,
pp- 141 ef seq.; Prof. James Bradley Thayer, pp. 220 e seq., 234, 235;
Judge Le Baron Colf, pp. 295, 296, 804; Charles E. Perkins, pp. 321,
822; Chief Judge A. B. Parker, pp. 842, 843; Hon. John F, Dillon, pp. 858
et seq.; Judge Francis M. Finch, pp. 894 et seq.; Hon. W, Bourke Cock-
ran, pp. 413, 416; Justice James T. Mitchell, pp. 481, 482, 483; Hon.
" John Bassett Moore, p. 517.

Vor. IL

Charles J. Bonaparte, Esg., pp. 16, 24 ef seq., 36, 87; Justice Henry B.
‘Brown, pp. 48, b55; Judge James C, MacRae, pp. 78, 85, 86: Judge
Charles H. Simonton, pp. 108, 104; Hon, H, Warner Hill, pp. 112, 113;

Burton Smith, Bsq., p. 122; Joseph P. Blair, Bsq., pp. 152 ef seq.; Judge

Horace H. Lurton, pp. 202, 203; Judge Waller C. Caldwell, p. 217;
Chief Justice John A. Shauck, pp. 226, 227, 285; Hampton L. Carson,
Esq., pp. 243, 252 ef seq.; Hon, John F. Follebt, pp. 274, 275; Hon. Will-
jam A. Ketcham, p. 291; Hon, Henry Cabot Lodge, pp. 328, 826, 827;
Judge Peter S. Grosscup, p. 836; Hon, William Lindsay, pp. 850, 857;
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Iszac N. Phillips, Esq;. pp. 383, 388; NealBrown, Esq., pp- 419, 420; John
N. Baldwin, Esq., p. 435; W. 8. Kenyon, Esq., p. 446; Gov. A. B, Cum-
mins, pp. 466 ef seq.; William McNett, Esg., pp. 461; Frederick ‘W. Leh
pann, Esq,, pp. 468, 480; Hon., Henry Hitcheock, pp. 507, 508; James
L. Blair, Esq., p- 526; Judge Elmer B. Adams, pp. 534 et seq.; Sanford
B, Ladd, Esq., pp. 555, 556,

Vor. IIL

Judge John H. Rogers, pp. 83, 84; Hon. J. G. Slonecker, p. 64;
Julius C. Gunter, Esg., p. 112; Hon, TU. M. Rose, Colorado, pp. 116,
117, 118, 119, 124, 128, 129, 150; Judge Bartlett Tripp, pp. 166 et seq.;
Judge T. B. McFarland, p. 184; Judge J. A. Cooper, p. 190; Hon. Johu
D. Pops, p. 195; James B. Babb, Esq., p. 199; Hon. George H. Williamws,
p. 220; Horace Gn Platt, Esq, pp. 281, 282; Judge Cornelius H. Han-
ford, pp. 247, 248; Charles E. Shepard, Esq, p. 270; Oration of Hon.
BEdward John Phelps, p. 891; Oration of Chief Justice ‘Waite, p. 406;
Oration of Wi, H. Rawle, p. 422,

Further references to Marbury’s case, see Miller, Const.

of U. 8. 384-387; Kent, Com. (12th ed.) 288q, 322, 453,

454; Cooley, Const. Lim. 46 and note 1; Thorpe, Const.
Hist. of U. 8., 1I, 466-468; John Marshall by Prot. J.
B. Thayer, 74-78; Jobn Marshall by Allan B. Magruader,
189-188. 'This case was fully reviewed in Kendall ».
United States, 12 Pet. 524; s. 2., United States v. Schurz,
102 U. 8. 878.
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Lincoln, “Gettysburg Address,” Speech Text
ABRAHAM LINCOLN, “GETTYSBURG ADDRESS” (19 NOVEMBER 1863)

[1] Fourscore and seven years ago our fathers brought forth on this continent, a new nation, conceived in Liberty,
and dedicated to the proposition that all men are created equal.

[2] Now we are engaged in a great civil war, testing whether that nation, or any nation so conceived and so
dedicated, can long endure. We are met on a great battle-field of that war. We have come to dedicate a portion of
that field, as a final resting place for those who here gave their lives that that nation might live, It is altogether
fitting and proper that we should do this.

[3] But, in a larger sense, we can not dedicate-we can not consecrate-we can not hallow-this ground. The brave
men, living and dead, who struggled here, have consecrated it, far above our poor power to add or detract. The
world will little note, nor long remember what we say here, but it can never forget what they did here. It is for us
the living, rather, to be dedicated here to the unfinished work which they who fought here have thus far so nobly
advanced. It is rather for us to be here dedicated to the great task remaining before us-that from these honored
dead we take increased devotion to that cause for which they gave the last full measure of devotion-that we here
highly resolve that these dead shall not have died in vain-that this nation, under God, shall have a new birth of
freedom-and that government of the people, by the people, for the people shall not perish from the earth.
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