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grounded on a historical or ongoing agreement of frce citizens. In The
Social Contract, Rousseau also creates a metaphoric concept of collective

Brian H. Bix: A Dictionary of Legal Theory.
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rule of law A complex and contested ideal which can be traced back at
least to Aristotle, under which citizens are to be ‘ruled by law, not men’,
There are various aspects to this ideal—and different commentators will
vary in which they emphasize—but they tend to include that the
standards of conduct are binding on all, including the most powerful;
a rule’s application should be consistent with its meaning; that rules
should be promulgated; that they should be in clear language; and that
compliance with rules must not be impossible.

Lon Fuller’s (1902-78) (secular or procedural) natural law theory can
be seen as an elaboration of the idea or ideal of the rule of law: when he
writes of the ‘internal morality of law’, he means those moral ideals that
require or are furthered by citizens being effectively guided by general
rules. Other important advocates of a more formal procedural under-
standing of the rule of law have included Friedrich von Hayek (1899-
1992), A. V. [Albert Venn] Dicey (1835-1922), and Joseph Raz
(1939 ). Some commentators have preferred a more substantive
reading of the rule of law, one that entails either commitment to
democracy or protection of certain individual rights (beyond those
discussed in the formal/procedural idea of the rule of law).

See Fuller, Lon L.; Hayek, Friedrich A. von; internal morality of law

of recognition Within H. L. A. Hart’s (1907-92) legal v
d in The Concept of Law (1961), the rule of recogmition was a
! (in contrast to ‘primary rules’, which<¥pply directly to
€ identificadon, inter-
es') which ‘will specify some
by a suggested rule is taken as a
jr is a [valid rule within the legal

feature or features possession
conclusive affirmative indicagi
system]’. -

The rule of recgrfition thus contains the cifrega by which it can be

dexcrmﬂi‘?m‘ﬁ les are part of the legal system anthwhich are not. It
11[/}1'&‘ step in the normative chain of reasoning of w?me\tughr
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CHAPTER 12

The Rechisstaat and the Rule of Law
(The Problem Stated)

12.1. The German Theory of the Rechtsstaat

t The legal form of a system based upon political and economic
1 freedom diflers in Germany and in England, The specific German

{ phenomenon is the so-called Rechisstaat." The specific English cre-
ation is the unison of the two notions of the supremacy of Parliament
and the rule of law.

+ By Rechisstaat, two dillerent things can be understood. For the

spurc science of law every state is a Rechtsstaat, he it demoeracy or

Edictatorship, be it a I

st or a Bolshevist state
re Rechisstaaten, since they be-

en absolute

monarchy
come ubjects ry of law only because we are com-
pelled 1o conceive of the unlimited power of the monarch or of the

ol the pure

dictator as derived from a basic norm. In this sense the idea of the
Rechisstaat is nterpreted by Laski:*

But the idea of a Rechtssiaat is a purcly conceptwal notion. Ttis a category
of essence and not of reality. Iomakes the rulers of the state bound by the
law they make; but it still leaves them fiee, through the use of the
appropriate organs, to make the law. The Hitlerite state, equally with
that of Great Britain or France or Czecho-Slo s 4 Rechtsstaat in the
sense that dictatorial power has been transferred 1o the Fihrer by the
legal order .. The idea of a Rechtsstaat is always qualificd by the fact
that the statc is able, through its sovercignty, to change the substance of
the law.
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The Verification of the Theory

Such a coneeption of the Rechsstaat makes it possible for us 1o make
every phenomenon called “state” the subject of normative jurispru-
dence. Such a conception is neither right nor wrong; it is simply
meaningless.

From a historical point of view, the notion of the Rechisstaat is a
political one, and herelore, like every political conception, a polemi-
cal one. The word itself, but not the substance, is, according 1o
Rudolph Gueist,” due 1o Robert von MohL! Lorenz von Stein
already dedlared: “1 roperly speaking there is no
te without law. Tna certain sense, every Stane is a Rechlsstaar, We,

however, attach a special meaning 1o this word"?

or it is clear thay g

We must, therefore, first determine clearly this special meaning.
‘The notion of the Reehtssieal appears already completed in the
Kantian system. The Rechtsstuat is the creation of the bourgeoisie as
n cconomically rising but politically stagnant class. This class
identifies its state with the state as such,

and thereby denies the
character of Rechisstaal 1o every other state, characterising it as a
non-Rechisstaal, even as a state of wrong (Unrechisstaat).
he essence of the Rechisstaat consists in the divorce of the political
structure of the state from its legal organisation, which alone, thatis
w say independently of the political structure, is (0 guaraniee
freedom and sccurity. In this scparation consists the dillerence
between the German Kechisstaat and the English doctrine of the
relation between the supremacy of Pariament and the rule of law,
The Rechisstaat is, therefore, not the specific legal form of democ-
racy, but it is neutral as regards the political structure. This radical
separation of the form of the state from the legal structure is
completed in the work of Friedrich Julius Stahl;

The State is 1o be a Rechtsstaar, that is the watchword, and expresses what
is in reality the trend of modern development. Lt shall exactly define and
inviolably secure the direction and the limits of its operations, s well as
the sphere of freedom of its citizens, by means of law; thus it shall re
dicecely nothing but thie which belongs o the sphere of ko, This is the
conception of the Rechtssinat, and not that the State shall only apply the
legal order without administrative aims, or even only secure the rights ol
the individuals, 1t signifies above all not the aim and content of the State,
but only the method and the nature of their realisation.®

It is characteristic that not only the liberals such as Rudoll Gneist,
Lorenz von Stein, and Otto Bihe reached this formulation, but even
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its boundaries, in the relation of the individuals to cach other as well as in
the relation of the whole 10 its parts, the law is not violated. On the other
hand, it furthers the various powers of its citizens and the interests
resulting from them, in so far as their own powers are insullicient and in
so far as the object justifies the application of the wtal power. The
establishment ancd maintenance of the legal order is therelore not its sole,
not even its most imporiant aim, bt is the dominant characrer, the

side of all its operations.

The characteristics of the Rechtsstaat arc in Mohl's theory equality
before the law, care for the maintenance of individuals in all suitable
cases, cqual access of all competent citizens 1o all public offices, and
finally, personal liberty. This material coneeption of the Reeltssteat,
which has been called by Heller the social Rechisstaat, is however lost
after the débacle of the revalution of 1848, In the later development,
the relation of the Rechtsstaas 1o the cultural and wellare aims of the
state comes last. In the succeeding period of liberalism, only the
negative aspeet is underswood by Rechisstaat, Tn this period the
already mentioned dillerentiation hetween the changeable aims of
the state on the one hand, and the equal and unalterable form
through which every state must realise its aims on the other,
becomes constitutional reality. In this theory the strange alliance
between throne and altar on the one hand,

ud the competitive
cconomic system on the other, is consummated.'

After this, the essentials of the Rechtsstaat
The fundamental principle is the leg
to say, the postulate that the admin
its own laws, and that cv

e therefore as follows
administration,' that is
tion of the state is bound by
ence of the state must be
reducible 1o such laws. This implics the supremacy of the law and
ouly of the law; but of & certain type of law, mamely of the general
faws. From this it follows that the relation between the st nd
individuals must be determined in advance by formal rational law.
The interference of the state with liberty and property must be
predictable and caleulable; in Stah’s words, it must be exactly
defined. From this it follows that those interferences must be con-
trollable, and indecd by independent judges.

“This idea of the Rechisstaat is indiffcrent in the first place as o the
aims pursucd by the state, and secondly — and this is decisive — as
1o the form of the state. Whether it be repul or monarchy,
democracy or aristocracy, is without significance, provided only that
these essenuials of the Rechisstaar are fulfilicd.
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Stahl, the author of the Clwistian conservative theory of the state;
and that Gnei
that (}

ist” as well as Biibe® gave to it his assent. The postulate
ae has 1o have the character of a Rechisstaat was developed
by Stuahl in a series of biting polemics against de Maisire and
Bonald, in & criticism culminating in a denial that the monarch is
the representative of God on carth,” and ending with the statement
that the monarch “may not rule against the Jaw, but only through
the weditm of the buy L andd only with representation of the
people™.™ Tt may he noted that Stabl, who had heen appoinied o
cgel’s chinir in Berlin University in order 10 combat Hegel’s
influence, himsell' shows clearly in this formulation the influenee of
the Hegelian philosophy of Taw

imilar formulations are o be found
i One Bihr's work, According 1o him, a Rechlsstaat is given if the
postulie is fulfilled that the stute makes the law the fandamental
condition ol its existence, and tha
the

all life within its boundaries, of
dividual as well as of the state in relation to its members, must
move within the limits of the law. “In the realisation of the faw the
State re the first geem of its own Tdea " For Rudolf Gueist, a
state is a Rechissial if i fulfils [our conditions: everyone must know
exactly his dutics; no citizen must bear more burdens than his
fellows; private law must carry out the protection of the person and
ol property insistently, jealously, and cncrgetically in the various
spheres of its functioning; and, finally, the relation between citizen
and state must be subject o the control ol administrative
ribunals.'*

This praise of the idea of the Rechtsstaal, which in Welcker's words
belongs o the highest grade of culture, helongs as has been shown
by Dictrich Schindler, to the period of early liberalism.
pui

In this
iod, however, the Rechisstaat theory does not merely stress the
negative character of the state, that is to say the protection of liberty
and the maintenance of the legal order; on the contrary, in opposi-
tion o Stahl, the idea of the Rechtsstaat was made 1w serve the
cultural and welfare activities of the State.'® This aspeet of the
Rechisstaai was cspecially stressed by Robert von Mohl in his
Encyklupidic of 1859:"

T1s essence consists in that it protects and furthers all natural aims
recognised by the people as the life aims of the individuals, as well as that
of the community. For this purpose it takes care that all activities of its
citizens and that of the governing power are carried out within the limits
all-embracing legal system; and that in the aggregate of life within
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THE POWER OF, THE STATE

o. The Power of the State s the Validity and

‘of the National Legal Order :

The power of the State is usually listed as its third so-called elerfxent
“The State is thought of as an aggregate of individuals, a p_eople, hffmg’
within a certain limited part of the earth’s surface and subject to 2 cer

Eficacy

tain power: One State, one territory, one people, and one power. ‘Soy::

ereignty is said to be the defining characteristic of this power. ;Though
the unity of the power is held to be a5 esiential as the unity of the ter-
ritory and the people, it is nevertheless thought p.ossz_nh‘a to. dlst:ng\z)g}:
between three different component powers, the legislative; the'executive,
and the judicial power of the State. : S
The word “power” has different meanings in these dAEer?nt usages.
The power of the State to which the people is subject is noLhm_g b&‘xt Lne_
validity and efficacy of the lsgal order, from.the unity of which is de-
rived that of the territory and of the people. The “power” of the State
must be the validity and efficacy of the national legal order, if sover-
eignty is (o be considered as a quality of Lbis power. For sovere‘igmy
can only be the quality of a normative order as an authority that is the
source of obligations and rights. 1When, on the other hand, one speaks

of the three powers of the State, power is understocd as a function.of |

the State, and three different functions of the State are distinguished.

We shall first turn our attention to these three functions.

b. The Powers or Functions of the State: Legislation and Execution
- A dichotomy is in reality the basis for the usual trichotomy, The
legislative function is oppused to hoth the executive and the judicial
functions, which latler are chviously more closely related to each ot}‘!er
than to the first. Legislation (legis letio of Roman law) is the creation
of laws (leges). ' If we speak of execution,” we must ask what is exe-
cuted. There is no other answer but the statement that it is the general
norms, the constitution and the laws created by the legislative power,
which are executed. Exzecution of laws, however, is also the function of
so-called judicial power, This power is not di inguishable from the
so-called “executive” power by the fact that only the organs of the latter
- “execute” norms: In this respect, the function of both is really the same.
By the executive as well as by the judicial po"_'rer, general legal norrs are
ecuted; the difference is merely that, in the one case, it is c9131't5, in
the other, so-called “executive” or administrative organs, to which the
execution of general norms is entrusted, The common trichotomy is thus

25
ir instead of customary creation and. this {unction was entrusted to an
irgan which wis characterized as the representative of the ;per.}ple,,or-a s
Jass of the people. The theoretical distinction between thg three powers
»f the State must be seen against the background of the political _d?l:iru}e
f the separation of powers, which is incorporated in the consiit_uiu.ms of
nost modern democtacies and constititional monarchies. - According to
:his principle,-the creation of gencral normsﬁirt principle _of all the
reneral norms, the “laws” — belongs to-the lggis‘latw'e body, either a?«?ne
o togethér with the head of State. This principle is, however, subject
to certain exceptions. o . S

“The creation of general norms. by an organ other than the legislative i
body, namely, by "oxga'ns of the executive or-judicial power, is usually
conceived of as an executive or a judicial function.

From a functional point of view, there is no essential difference be-
tween these norms and “laws” or statutes {general norms) created by
the legislative body. ‘The general norms- created by the legislative body
are called “statutes” in contradistinetion ta those general norms wl;i::hi
exceptionaily, an orzan other than the legislative body — the head of
State or other executive or judicial organs —~may create. The general
norms issued-by ‘organs of the executive power are usually not called
“statutes” but “ordinances” or “regulations.” Regulations or ordinances
not issued on the basis of a statute which they put into effect but issued
instead of statutes are cailed “déurefs-lois™ in French, Verordaungen
mit Gesctzeskraft in German terminelogy -

From a systematic point of view, it is particularly unsound to refer to
the exccutive function the creation of general norms\whcre, um:le; ex-
ceptional circumstances, such norms are ‘created by the head of State
instead of the legislative body. The function is here exactly the same as
that which is ordinarily. periormed. by the legislative body, A similar
impropriety is invelved when general norms created by a court are
classified as decisions and referred to the judicial function

A law-creating function not taken into account at all by the usual
trichotomy is the creation of general norms by way of custom, T;ha gen-
eral norms of customary law, although not created by the legislative
power, are executed: by the organs of the So-called "executive’l’ as well as
by the organs of the judicial power, Custorn is a law-creating progess
completely equivalent to the legislative procedure. The customaty cre-
ation of general lezal norms is a legis latio just as much as what is ordi-
narily designated as legislation. . The general norms of customary law
are applied by the exccutive power just as are the statutss.

o eral and individuad norms, “The

56, THE ELEMENTS OF THE STATE

at_bottom a dichiotomy, the § ndamental, distinction of legis latio and
legis executiv, The lalter function is subdividid into the judicial and the

ccutive functions in the narfoier sense, - © . ’
The executive power fn turn js often dilierentiated into twe separate
U 5 thrv so-called political and the so-called administrative func-
Stion: (The Jorner s in* French and German terminology labeled “lhe
government™ in a nurrower sense.) To the former are usually referred
ertain acts which are aimed at the direction of adminiétration and are
_ thercfore politically important, They are performed by the highesf
rative orguns, such as the head of State and the chiofs ol

minis
" administrative departments.: - These acts, taa. ar
these acts, too, gene
left largely to the di

rious

secuting act.” Accordingly, the acts of t
too are aets which execute general legal normns, rentiation of the
executive power inlo a governmentl (political) and an administrative
function has, therefore, a political rather than a juristic character. Fron
a legal p‘l)h‘l[ ol view, one might designate the whole dotmain of the excen-
tive power as administration.. X Lh

“The functions of the State thus prove to be identical with the
functions of kuw. It is the difference betw
Taw that espre self in o
the State,

sential
vereation and application of
distinetion between the (hree powers of

¢. The Legislative Power

and the entire

ative power or legislation one doos not unders
function of creating law, but a special aspeet of this Tunction, the cre
!inn of general norms, “A law” — g product of the legislative process -
is essentially a general norm, or a complex of such norms. (*The law™ is
used as a designation for the totality of lezal norms only becinse we are
apt to identify “the law” with the general form of Jaw and erroncously
ignore the nee of individual legal norms.) .
By legislation, further; is understond not the creation of all general
norms, but only the ereation of general norms by special organs, namely
.by ~lhe so-called legislative bodles. This terminology has historical and
- political origins. Where all the functions of the State are centered in the
person of an absolute monarch, there is little ground for the formation
“of a.concept of legislation as a function distinct from other functions of
the State, especially if general norms are created by way of custom. The
._modern concept of legislation could not arise until the deliberate creation
. of general rorms by special central organs begar to take jts Place beside

2 d,
s dtis only asan exception that the orzans of the executive and judicil -
powers create general morms. Their tepical task is to create individual
norms on the hasis of the general norms which are created by Iuwishlit;n
and custom, and 1o Put into effect the sanctions stipulated by Lht‘:;c gen-
2 putting into effect sanction i
“execution” in the mirrowest Stl':‘«.’[ﬂ‘f t‘hi: (lmx\:\d’ill:é Sjr\t}:‘i:dmm“ .
s we shall see later — alsg other functions 1o perform fEliHl that of
unnclm_p, individual norms and e, 11 (administrative) s;\r*(:tli.ons
ln.t‘:nur as the so-called excentive wad divial funetion cons ts‘ in !h-‘l
cereation of individual norns on the bhasis of sacral nobs and in fh::-
final execution of lhf-_ individual norms; the lo ive power, on the one
twve and judicia) power, on the other, fcpic:vm only’
ob the proeess by the national | :
;urdu;g :0 i}i c‘m’n provisions — is ereated and ap,
¥ which the law or, why unts 1 > thing, 2 X
eraton feelf peaper ‘u aJ.DU.ﬂ]L) to the same thing, the State, regen-
) H;_c r}m:_lrinc of the three powers of the State is — juristically — the
ux)ufr111e of the difiereng stages of the creation and ;lpplim;iul; of the
national legal vrder, Since the law regulates its own cr : .
of gcncn’x]. neris, toa, must take place in accotdance with Gther general
norms. The legislative process, that is, the creation of sene 1] lc'v:LI
hur_ms,‘xs divided into at jeast two stages: the creation of a:nm-' 1 norm
which is usually called legisiation (but comprises alio if?u €
cusmmar_wf law) and the creation of the gencral norms rv:"u.I'll:'n“ this
process of legislation. The Jatter norms form the E:"‘ﬂl!’dft(;lllt;l‘; of
that normative system which is designated as the “constitution.” :

ation has

A

al order — ac-
whied. This is the process

(85

ition, the creation

norms
eation of

. e. The Constitution
1. The Political Coicept of the Constitution
. Sm_ce the State is here understong as a les
Lo;l_stnungn —_ \\'}nfh s traditionally treated from the point of view of
political theory —'inds §1s natyral place in the general theory of law. It
)14:5 alr_e:zdy b‘een treated in the first part of this book from the point of
view of the-hierarchy of the legal order.
; Tfm con ug:x_won of the State, usually characterized as. its “funda-
n:xen;.a] Ja‘“.. is'the basis of the national legal order, The concept of the
tc‘.:n,}xxuun{h ;,s \mdeu‘:wd' in the theory of law, is, it is true, not quite
! ht same as the corresponding concept of political theory. The former is
:‘h at xve. Ilmve }31’5!.'10115_13 called the constitution in a materia] sense of .
L e_.w‘m, covering the norms which Tegulate the process of legislation.

N L

al order, the problem of the

e e o s € g
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PAs used in political theory, the conceptis made to‘embrace also ‘those -

norms which regulate. the creation and. the competence of the highest
executive and judicial organs. * : i T PR

2. Rigid and Flexible Constitutions

_ Since the constitution is the basis of the national legal order,’
times appears desirable to give it 2 more stable charactér than Ty
Jaws. Hence, a change in the constitution is made more difficult than the
enactment or amendment of ordinary laws. Such a constitution is called
a rigid, statiomary, or inelastic constitution, in contradistinction to a
flexible, movable, or elastic one, which may.be altered in the same way
as ordinary laws, -The original constitution of a State is thé work’ of the
founders of the State. he State is created in 2 democratic way, the
first constitution originates in a constituent assembly, what the French
call wne constituenie. Sometimes any change in the constitution is out-
side the competence of the regular legislative organ instituted by the
constitution, and r 1 for such a constitnante, a special organ com-
petent only for constitutional amendments. In this case it is customary
to distinguich between a constituent power and a] ative power, each
being exercised according to different procedures. The device most fre-
quently resorted 1o in order to render constitutional amendments ‘more
difficult is to require a qualified m
and a higher quorum (the number of the members of the legislative body
competent to transact husine than usual: Sometimes, change
has to be decided upon several times before it acquires the force of law.
In a federal State, anv change of the federal constitution may have to be
“approved by the legislatures of a certein number -of member States.
And still other methods exist, too. It is even possible that any amend-
ment of the constitution may be prohibited; and as a matter of fact some
historical constitutions declate certain oi*their provisions, or the entire
constitution within a certain space of as unamendable. Thus, for
instance, Art. 8, Par. 4, of the French Constitution of February 23, 1875

(Article 2 of the Amendment of Auzust 14, 1334) declares: “The Re-
publican form of Governmen 1 not be made the subject of a proposed
revision,” In these ally to amend the entive
constitution by a lezi act within the fixed time or to zmend the
specific provision. If the norm of the constitution which renders an
amendment more difficult is considered to be binding upon the legisla-

tive organ, the norm exclu any amendment has to be considered
valid, too. There is no juristic reason to interpret the two norms in.

_different ways, and to declare — as some writers do — 2 provision for-
- bidding any amerdment invalid by its very nature.

‘CEPT OF #SEPARATION OF POWERS”

Slator, an organ which may be composed according to a

“totally- different”principle- from’ that of the parliament elected by the

people: Then an antagonism between the two legi lators, the positive
and the negative, is almost inevitable. This antagonism may be lessened
by praviding that the members of the constitutional court.shall be slected
by patliament* . * R

1IT. THE SEPARATION OF POWERS

A. Tme CoNCEPT OF “SEPARATION oF Po

The judicial review of legislation is an’obvious cn.croachment upon
the principle of separation of powers. This principle lies at the basis of
the American Constitution and is considered to be a specific element of
demncracy, [t has been formulated as follows by the Supreme Court
of the. United States: “that all the' powers intrusted to government,
whether State or national. are divided into the thres grand departments,
the exccutive, the legislative and the judicial. That the functions appro-
priate to each of these branches of government s!‘.rﬂ'} be _vested ina
ceparate hody of public servants. and that the perfection of the system

. requires that the Fines which separate and divide these departments shall
Pe broadly and clearly defined. It is also essential to the successful work:
ing of this system that the persons intrusted with power in any one of
these branches sholl not be permitted to encrnach upon the poswers con-
fided to the others. but that cach shall'by the law of its creation be
Jimited 1o the exercise of tha powers appropriate to its own department
and no ather.” T

The concept of “separatinn of powers” desi
ical organization, Tt presupposes that the th
determined as three distinct codrd
it is possible to define boundary lines se of these thrée func-
tious from the others, But this pres not horne out by.the
facts, As.we have seen. there are not three but two basic functions of the
State; creation and application ( utien) of law, and these functions
are not coordinated but sub- and ted, Further, it is not pos-
sible to defin Tom each other,
since the distinc sen creation and applcation of law — under-
Iying the dualism of legislative and executive power (in the broadest
sense) — has only a rel most acts of State being at t.ha
same time law-creating and law-applying acts. It is impossible to assign

nates a principle of polit-
e so-called powers can be
ns of the State. and that

of Legislotion 1871,

*Ci. ny article Judicial Rev
‘ 5. 163, 100i. (1330)

T Kilbeurn v. Thompson, 1¢3

L)

serve even legi
.t a “separate body of public servants,” and to exclude all the other
organs from this function. : . .

other than the creation of general legal norms. - An organ
* organ insofar i
oceurs in polit
order have to be ereated exclusively by one organ desizated as le
tor. There is no legal order of & modern State according to which' the

THE ELEMENT!

Every provision, however,.w 0se Pplrpost
or even impossible an amendment of the constitut
*“against-amendments catried out by 7 of 1
the most rigid constitution is “r
with respect to custom:

ing a constitution from being modified b k

3 2 constit 3 eing Y .way of custom,* en
the constitntion has'the ¢haracter of sta ol

0, is. efficacious anly

! tutory law; if it'is a” so-called

"w_{iLLcu" constitution, Lt e
The distinction made by tradifional theors betu il
“unwritten” l:un%ﬂlmiuns};i. ;:c:.('illns.”;::r]: u;‘krjint)c:r): ) \\lllt(?{l" o
botigen” const s is, aj ¢ o[ view, the difference
[ onstitutions the norms of which are created by legislative acts
and constitutions whose morms dre Greated by custom ﬂ'c”x'y ‘oftm the
constitution is composedd-of norms which have partly the charactor a’}
statutory andd partly the character of customary Taw, - - .

T1 there exists a specific procedure for consli!uliun:l! amendment dif-
ferent from the procedure of ordinary legislation, then "vncnl/nmmﬂ
wh}me contents have nothing in commuon with the c.nnk_rim:io;l éin a mu;
terial sense) can be ereated through this speeial procedyre Sucl; laws
can be altered or abolisheéd only in this way, They on oy ll.)(' same s\r\“
m_my as the rigid constitation, If these laws are ;rm,\‘id;vrm] u; be mig
of the “constitution,”. this concept ol constitution is underston ['!
purely formal sense. “Conititution” in this n Do
rvy:ululir'.;'.: certain subject matters; it means nothing but 4 specific pr
cedure of legislation; at certain legal form which m::\' b mI'-IVI sitl "
Iegal content,d B

any

3. The Content of the Constitution

As amatter of fact; the constitution, in the form
cpm‘J‘u\_: the mnsx‘dn‘er.:e elements besides the norms that are constitu-
tional ina m:nenfd senses At the same time, there are cons itutional
norms (u_) a material sense) which do not appear in the sp
the constitution, even when there is one.

o The preemble. A traditional part of th
stitutions™ is a solemn introduction, a so-c
the political, moral, and religious _idea:
tended to prowote. This praamble usual

s for b ", ;
:mmh for b Aor and thus lacks legally relevant contents. It
has an ideological v than 4 jiri t b
the real import.of the constitution would ordinarily not be changed in

*CE, supra, p. 110, e . T

+ CrLsupra, pp. 124i.

al sense of the word,

cific form,of

¢ instruments called “con-
alled “preamble,” expressing
s which-the constitution is in-
does not stipulate any definite

law to.one organ and the application. (execution), of law
rely that no’organ would fullill both-functions s
is hardly possible, and at any rate not desirable, to re-
ation — which is only 4 certain kind of law-creation

B.. SepavaTION oF THE LEGISLATIVE FROM Tirs EXECUTIVE POwER

a. Prior

of the So-called Legistative Organ

stand

ything

is a legislative
it 1% authorized to create general logal norms. Tt never
al reality that all the general norms of a national legal
: isla-

By “legislation™ as a funciion we can hardly unde
¥ oles 2 ¥,

e it Is fo'render more difficult

an act of the'legislative organ, Even
Tigid” only with tespect to statutory, not
ary law: There is no legal possibility of prevent-

st does not mean norms

ic character. If it were dropped, < -

courts and administrative authorities are exciuded. from crealing general
legal norms, that is, from lezislating, and legislating not only on the basis
of statutes and customary law, but also directly on the hasis of
stitution. What counts practically is only an organization of the legis
tive function according to which all the general norms have to be created

* either by the orzan called “legislative” or on the basis of an authorization

on the part of this orzan by other organs which are classified as organs
of the exccutive or judicial power. The general norms created by these
organs. are called ordinances or regulations or have specific desiynation;
but functionally they have the same character as statutes enacted by an
organ called legislator. - The habit of characterizing only one organ as
“legistative” organ, of calling the general norms created by this organ
“laws” or “statutes,” is j extent if this

is justified, however, to a certain
organ has a certain prerogative in creating general norms, This is the,
case if all the other organs may enact general norms only on the basis of
an authorization emanating from the so-called legislative organ. Then
the so-called lezislative organ is the source of all genctal norms, in part
directly and in part indirectly through ergans to which it delegates legis-
lative competence. R

b, Legislative Function of the Chief of. the Executive Department -
+“Most constitutions that are supposed to embody the principle of the
separation of powers authorize the head of the executive department to
enact general notms in place of the legislative organ, without a special
.authorization emanating from this organ in the form of an “authorizing
_statute” (Ermdchtigungsgesetz), when special circumstances are present,




uch as.war, rebellion, or economic crisis::B
tive organ, these constitutions thus countenance an extr
tive organ, from which only the designation “legislativ

The Jegislative competence vested in the head of the exécutive depart--

ment is sometimes very extensive. He can be capable of‘ regulating mat-
ters that, a3 one says, have not before been régulated either by statutes

or by customary law. This formula determining the legislative com-

petence of the chief of State is, however, not quite correct.” If ther
is any legal order at all, consisting of statutory or customary law, LhErff
ate r;o matters that are not legally regulated. Such a thing as.a ]_e%aL
pecunma is impossible. i the lezal order does not oblizate: the individ-
vals to a certain behavior, the individuals are legally free; t.hey canno}t
Tegally be forced to behave in that way. Whoever attempts t? force thgm
thereto commits a delict himself, and that means thr\tl he vxolate‘s exist-
ing law. Insofar as the legal order is silent it constitutes a sphere of
individual liberty. This sphere is protected and hence regulatgd by the
Jezal order obligating the State organs nat to encroach upon, this sp'here‘
Only on the authority of a norm are the State organs allowed to inter-
fere with the freedom of the individual; but every sqgh norm means that
the individual is oblizated to observe a certain heha.vmr, that his sph‘erg
of liberty is restricted. If the chief of State is authorized by-the constitu-
: ¢ by an ordins ect matters which have not before
been rezulated by the Jez bject matters Intended are those
which have not hefore been re that is to say, by norms
imposing lezal duties upon the subiects. but which have been re_gllxlated
negatively hecause they fall within a legally protected sphere of liberty
_ of the individuals. What the inadequate description aims at is the fact
that the head of the executive department can be competent' t_r; regulate
matters that before have not in any way been subject to positive regula-
tion. )
Dzi)‘he vesting of such a competence in the head of the executive d?pan-
ment \Isua!]y—daes not mean that the ordinary legislative body.}‘s de-
* prived of the possibility of regulaiing thnse same matters positively.

Usually the head of the executive department is competent to regulate - -

rean fails to do so. Fe loses his
zan submits the matter to a regu-

them only as Jong as the legislative o
C oon as the legislative €
lation of its own. . AT

The head of the executive depa: nt evercises 2 !egz;latave fur_\,cn?n
when he has a right to prevent by veto norms derided upon by the legis-
lative orzan from becoming laws, or when such norms cannot become
Taws without first receiving his approval, His veto can be either absolute
or suspensive, In the latter case, 2 new decision by the legislative organ

272 - . 'THE SEPARATION: OF POWERS.~ I
s necessary 1o give a bill the force of law.: The head,of the executive

department, In fact; f\\!ﬁ!h'a]e,,islati‘:e function even.from the merc fact
‘that he may have a right to take the initiativein the legislative procedure,
to submit a hill to the legizlative organ. This right appertains sometimes

to the cabinet and to every cabinet minister within his own sphere of |

competence, Such participation in legislation by the head of -the execu-
tive department or by the cabinet is provided even hy constitutions which
are based upon the principle of the separation uf powers.

. Legislotive Fanction of the Judivinry

We have alreaily seen that courts fultill a legislative fuaction when
authorized to annul unconstitutional laws,‘They doso also avhen they
arp competent to anoal 2 regulation op: the ground that it appears to he

reasonable.”” In the Ialter case, the Jeg
cially obvious. g .
Courts further exer
concrete case bec S,
A court with th 3 dion a general norm
which is on a level with statutes orizinating with the so-called leg
organ, . .
Where customary law s
reserved for the se-called legi

ative

orzan even in the sense that other
ns can create sueh norn only upen authoriztion from the former.
Custom is a method of creating general norms that is a genuine alterna-
tive to legislation, As to the eifect of their lexal function, custom and
legislation are in no way different. Customary
equally obligating for the individ: .

and statutory law are

C. Not SEPARATION BUT DISTRIBUTION or Powrks

[hus one enn hardly speak of any separation of lezislation from the
other functions of the State in the sense that the so-called “legislative”
organ — (o the exclusion of the so-called “exccutive” and “jndicial” or-
gans— would alone be competent to esercisé this function. The appear-
ance of such a separafion exists because only those gener;
are created by the “legislative” organ are designated as flaws”’ (leges).
Even when the constitution expressly maintains the principle of the

separation of powers, the legislative function — pne and the same func- -

tion, and not two different functions — is distributed among several
organs, but only ‘one of them is given the name of “legislative” organ..
This organ never has a monopoly on the creation of general norms, but

B

norms that -




