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Evropska unie a zdroje prava EU, volny pohyb ossluzeb v EU NG

1. Evropska unie a zdroje prava EU, volny pohyb oso b

a sluzeb v EU

Rozsudek Soudniho dvora ze dne 30. listopadu 1995.
proti Consiglio dell'Ordine degli Avvocati e Procur

C-55/94.
Keywords

++++
1. Freedom of movement for persons ° Freedom of
establishment ° Treaty provisions ° Scope ° Pursnit
stable and continuous basis from a professiona baa
Member State other than the State of origin of @ivigy
directed towards, among others, nationals of thst ho
State ° Included

(EC Treaty, Art. 52)

2. Freedom to provide services ° Treaty provisiéns
Scope ° Temporary nature of the activities purséied
Criteria ° Installation of infrastructure for profesnal
purposes in the host Member State ° Permissibflity
Conditions

(EC Treaty, Art. 60, third para.)

3. Freedom of movement for persons ° Freedom of
establishment ° Restrictions resulting from the gdtion

to comply in the host Member State with rules ietato

the pursuit of certain activities ° Permissibility
Conditions ° Requirement for a diploma ° Obligatidn o
the national authorities to take account of the\egence

of diplomas or training

(EC Treaty, Art. 52)

Summary

1. A national of a Member State who pursues a
professional activity on a stable and continuousihan
another Member State where he holds himself ouh fro
an established professional base to, amongst o¢thers
nationals of that State comes under the chaptatimglto

the right of establishment and not the chaptettinglao
services.

2. As appears from the third paragraph of Article &

the Treaty, the rules on freedom to provide sesvice
cover ° at least where the provider moves in otder
provide his services ° the situation in which asper
moves from one Member State to another, not for the
purposes of establishment there, but in order teymuhis
activity there on a temporary basis.

The temporary nature of the activities in questias to

be determined in the light of its duration, regitjar
periodicity and continuity. This does not mean ttret
provider of services within the meaning of the Tyea
may not equip himself with some form of infrastuuret

in the host Member State (including an office, chams

or consulting rooms) in so far as such infrastrietis
necessary for the purposes of performing the sesvia
question.

3. The possibility for a national of a Member State
exercise his right of establishment, and the caditfor

his exercise of that right, must be determinechin light

of the activities which he intends to pursue on the
territory of the host Member State.

Where the taking-up of a specific activity is nobject to
any rules in the host State, a national of any rothe
Member State will be entitled to establish himsafid

Reinhard Gebhard
atori di Milano. V éc

pursue that activity there. On the other hand, whbe
taking-up or the pursuit of a specific activitysigbject to
certain conditions in the host Member State, sonati of
another Member State intending to pursue that iactiv
must in principle comply with them.

Such conditions, which may consist in particularaof
obligation to hold particular diplomas, to belony &
professional body or to comply with certain rulek o
professional conduct or with rules relating to tise of
professional titles, must fulfil certain requirentemhere
they are liable to hinder or make less attractike t
exercise of a fundamental freedom guaranteed by the
Treaty, such as freedom of establishment. Therdoare
such requirements: they must be applied in a non-
discriminatory manner; they must be justified by
imperative requirements in the general interesly thust

be suitable for securing the attainment of the dbje
which they pursue; and they must not go beyond vghat
necessary in order to attain it.

As far as conditions relating to the possessionaof
qualification are concerned, Member States muse tak
account of the equivalence of diplomas and, if asagy,
proceed to a comparison of the knowledge and
qualifications required by their national rules dhdse of
the person concerned.

Parties

In Case C-55/94,

REFERENCE to the Court under Article 177 of the EC
Treaty by the Consiglio Nazionale Forense (Italy) do
preliminary ruling in the proceedings pending beftirat
court between

Reinhard Gebhard

and

Consiglio dell' Ordine degli Avvocati e Procuratati
Milano,

on the interpretation of Council Directive 77/249(EBf

22 March 1977 to facilitate the effective exercisg
lawyers of freedom to provide services (OJ 197 8L
17),

THE COURT,

composed of: G.C. Rodriguez Iglesias, President, C.N.
Kakouris, D.A.O. Edward (Rapporteur) and G. Hirsch
(Presidents of Chambers), G.F. Mancini, F.A.
Schockweiler, J.C. Moitinho de Almeida, P.J.G. Kgpte

C. Gulmann, J.L. Murray, P. Jann, H. Ragnemalm and L.
Sevon, Judges,

Advocate General: P. Léger,

Registrar: H.A. Ruehl, Principal Administrator,

after considering the written observations subrmiitbe
behalf of:

° the applicant in the main proceedings, by Reinhard
Gebhard, Rechtsanwalt, Massimo Burghignoli, of the
Milan Bar, Jim Penning, of the Luxembourg Bar, and
Fabrizio Massoni, of the Brussels Bar,

° Consiglio dell' Ordine degli Avvocati e Procuratdr
Milano, by Professor Bruno Nascimbene, Avvocato,



° the Greek Government, by Evi Skandalou, of the
Special Community Legal Affairs Department of the
Ministry of Foreign Affairs, and Stamatina Vodiryrist,
researcher in that department, acting as Agents,

° the Spanish Government, by Alberto José Navarro
Gonzélez, Director-General for Community Legal and
Institutional Coordination, and Miguel Bravo-Ferrer
Delgado, Abogado del Estado in the Community Legal
Affairs Department, acting as Agents,

° the French Government, by Philippe Martinet, kpre
Affairs Secretary in the Legal Affairs Directoraté the
Ministry of Foreign Affairs, and Catherine de Salins
Deputy Director in that directorate, acting as Atgen

° the United Kingdom, by Stephen Braviner, of the
Treasury Solicitor' s Department, acting as Ageamig
Daniel Bethlehem, Batrrister,

° the Commission of the European Communities, by
Marie-José Jonczy, Legal Adviser, and Enrico Trsagr
of its Legal Service, acting as Agents,

having regard to the Report for the Hearing,

after hearing the oral observations of Reinhard @ehh
represented by Massimo Burghignoli; Consiglio dell’

Ordine degli Avvocati e Procuratori di Milano,
represented by Bruno Nascimbene; the Greek
Government, represented by Evi Skandalou and

Stamatina Vodina; the Spanish Government, repredent
by Miguel Bravo-Ferrer Delgado; the French
Government, represented by Marc Perrin de Brichambau
Legal Affairs Director in the Ministry of Foreignffairs,
acting as Agent, and Philippe Martinet; the Italian
Government, represented by Pier Giorgio Ferri, Adato
dello Stato; the United Kingdom, represented by Sea
Braviner and Daniel Bethlehem, and the Commission of
the European Communities, represented by Marie-José
Jonczy and Enrico Traversa, at the hearing on 19 Ma
1995,

after hearing the Opinion of the Advocate Genetdaha
sitting on 20 June 1995,

gives the following

Judgment

Grounds

1 By order of 16 December 1993, received at the Court
on 8 February 1994, the Consiglio Nazionale Forense
(National Council of the Bar) referred to the Cofart a
preliminary ruling under Article 177 of the EC Trgat
two questions on the interpretation of Council Diinex
77/249/EEC of 22 March 1977 to facilitate the effex
exercise by lawyers of freedom to provide servi@3
1977 L 78, p. 17).

2 The questions have been raised in the course of
disciplinary proceedings opened by the Consiglid' del
Ordine degli Avvocati e Procuratori di Milano (Coilnc

of the Order of Advocates and Procurators of Milan,
hereinafter "the Milan Bar Council") against Mr Gettha
who is accused of contravening his obligations unde
Law No 31 of 9 February 1982 on freedom for lawyers
who are nationals of a Member State of the European
Community to provide services (GURI No 42 of 12
February 1982) on the ground that he pursued a
professional activity in Italy on a permanent baisis
chambers set up by himself whilst using the titleccato.

3 According to the case-file and information praddn
answer to the written questions put by the Court, Mr
Gebhard, a German national, has been authorized to
practise as a Rechtsanwalt in Germany since 3 August
1977. He is a member of the Bar of Stuttgart, winerés

Regulace finagnich sluzeb online v Evropské unii. Sbornik judikst

an "independent collaborator" in a set of chambers
(Buerogemeinschaft) although he does not have
chambers of his own in Germany.

4 Mr Gebhard has resided since March 1978 in lItaly,
where he lives with his wife, an Italian nationahd his
three children. His income is taxed entirely inlyitahis
country of residence.

5 Mr Gebhard has pursued a professional activityaily
since 1 March 1978, initially as a collaborator r(can
rapporto di libera collaborazione) in a set of chams of
lawyers practising in association in Milan, and
subsequently, from 1 January 1980 until the begoiof
1989, as an associate member (associato) of those
chambers. No criticism has been made of him irticegla

to his activities in those chambers.

6 On 30 July 1989, Mr Gebhard opened his own
chambers in Milan in which Italian avvocati and
procuratori work in collaboration with him. In resgse

to a written question from the Court, Mr Gebhardesta
that he instructed them from time to time to aquitcial
proceedings involving Italian clients in Italy.

7 Mr Gebhard avers that his activity in Italy isestially
non-contentious, assisting and representing German-
speakers (65% of his turnover) and representirigita
speakers in Germany and Austria (30% of his turrjove
The remaining 5% is accounted for by assistance to
Italian practitioners whose clients are faced with
problems of German law.

8 A number of Italian practitioners, including thelian
avvocati with whom Mr Gebhard was associated until
1989, lodged a complaint with the Milan Bar Council.
They complained of his use of the title avvocatotioa
letterhead of notepaper which he used for professio
purposes, of his having appeared using the tite®eato
directly before the Pretura and the Tribunale diakt
and of his having practised professionally fromu'tso
Legale Gebhard".

9 The Milan Bar Council prohibited Mr Gebhard from
using the title avvocato. Thereafter, on 19 SeptFmb
1991, it decided to open disciplinary proceedingairast
him on the ground that he had contravened his
obligations under Law No 31/82 by pursuing a
professional activity in Italy on a permanent baisis
chambers set up by himself whilst using the tithecato.

10 On 14 October 1991 Mr Gebhard applied to thaiMil
Bar Council to be entered on the roll of membershef t
Bar. His application was based on Council Directive
89/48/EEC of 21 December 1988 on a general system fo
the recognition of higher-education diplomas awdrde
completion of professional education and trainifigab
least three years' duration (OJ 1989 L 19, p. b@) @an

his having completed a ten-year training periotaly. It
does not appear that the Bar Council has taken any
formal decision on that application.

11 The disciplinary proceedings opened on 19 Sdptem
1991 were completed by a decision of 30 Decemb@2 19
by which the Milan Bar Council imposed on Mr Gebhard
the sanction of suspension from pursuing his psifesl
activity (sospensione dell' esercizio dell' athvit
professionale) for six months.

12 Mr Gebhard appealed against that decision to the
Consiglio Nazionale Forense, making it clear, howeve
that he was also appealing against the implieatieje of

his application to be entered on the roll. In wattr, he
argued in his appeal that Directive 77/249 entitied to
pursue his professional activities from his ownrobhars

in Milan.
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13 Directive 77/249 applies to the activities ofvyers
pursued by way of provision of services. It stdtest a
lawyer providing services is to adopt the profesalditle
used in the Member State from which he comes,
expressed in the language or one of the langudgibsito
State, with an indication of the professional oigation

by which he is authorized to practise or the codifaw
before which he is entitled to practise pursuanth®e
laws of that State (Article 3).

14 The directive draws a distinction between (diyaies
relating to the representation of a client in legal
proceedings or before public authorities and (bptier
activities.

15 In pursuing activities relating to representatithe
lawyer must observe the rules of professional condii
the host Member State, without prejudice to his
obligations in the Member State from which he comes
(Article 4(2)). As far as the pursuit of all othactivities

is concerned, the lawyer remains subject to theitions
and rules of professional conduct of the MembeteSta
from which he comes, without prejudice to respectlie
rules, whatever their source, which govern thegssibn

in the host Member State, especially those conegrttie
incompatibility of the exercise of the activitied a
lawyer with the exercise of other activities intti&tate,
professional secrecy, relations with other lawyelre
prohibition on the same lawyer acting for partieshw
mutually conflicting interests, and secrecy (Asidi(4)).

16 Article 4(1) of Directive 77/249 provides that
"Activities relating to the representation of aedi in
legal proceedings or before public authorities Isbal
pursued in each host Member State under the conditi
laid down for lawyers established in that Statehwhe
exception of any conditions requiring residence, or
registration with a professional organization, imatt
State.”

17 Directive 77/249 was implemented in Italy by Lhw
31/82, Article 2 of which provides as follows:

"[Nationals of Member States authorized to practse
lawyers in the Member State from which they come]
shall be permitted to pursue lawyers' professional
activities on a temporary basis (con carattere di
temporaneitd) in contentious and non-contentioutsensa

in accordance with the detailed rules laid dowrthis
title.

For the purpose of the pursuit of the professional
activities referred to in the preceding paragratie
establishment on the territory of the Republic eitbe
chambers or of a principal or branch office is not
permitted.”

18 In those circumstances, the Consiglio Nazionale
Forense stayed the proceedings and referred gqunegtio
the Court for a preliminary ruling:

"(a) as to whether Article 2 of Law No 31 of 9 Fedry
1982 on freedom for lawyers who are nationals &f th
Member States of the European Community to provide
services (enacted in implementation of Council Divec
77/249/EEC of 22 March 1977) which prohibits 'the
establishment on the territory of the Republic eitbe
chambers or of a principal or branch office' , is
compatible with the rules laid down by that direeti
given that in the directive there is no referercéhe fact
that the possibility of opening an office could be
interpreted as reflecting a practitioner' s intemtio carry

on his activities, not on a temporary or occasidyesis,
but on a regular basis;

(b) as to the criteria to be applied in assessihgther
activities are of a temporary nature, with respecthe
continuous and repetitive nature of the servicesiged

by lawyers practising under the system referreth tine
abovementioned directive of 22 March 1977."

19 In view of the wording of the preliminary quests, it
should be remembered that the Court has consistently
held that it does not have jurisdiction to rule the
compatibility of a national measure with Communéw|
However, the Court is competent to provide the matio
court with all criteria for the interpretation of @onunity

law which may enable it to determine the issue of
compatibility for the purposes of the decisiontie tase
before it (see in particular Case C-63/94 Groupement
National des Neégociants en Pommes de Terre de
Belgique (Belgapom) [1995] ECR 1-0000, paragraph 7).
20 The situation of a Community national who motees
another Member State of the Community in order there
pursue an economic activity is governed by the teragf

the Treaty on the free movement of workers, or the
chapter on the right of establishment or the chapte
services, these being mutually exclusive.

21 Since the questions referred are concerned tedgen
with the concepts of "establishment" and "provisimn
services", the chapter on workers can be disredaade
having no bearing on those questions.

22 The provisions of the chapter on services are
subordinate to those of the chapter on the right of
establishment in so far, first, as the wording a# first
paragraph of Article 59 assumes that the providerthe
recipient of the service concerned are "establisShed
two different Member States and, second, as thst fir
paragraph of Article 60 specifies that the prowvisio
relating to services apply only if those relatirg the
right of establishment do not apply. It is therefor
necessary to consider the scope of the concept of
"establishment".

23 The right of establishment, provided for in Ales 52

to 58 of the Treaty, is granted both to legal pesso
within the meaning of Article 58 and to natural gBrs
who are nationals of a Member State of the Community
Subject to the exceptions and conditions laid doiwn,
allows all types of self-employed activity to bé&eda up
and pursued on the territory of any other MembeteSt
undertakings to be formed and operated, and agencie
branches or subsidiaries to be set up.

24 1t follows that a person may be establishedhiwithe
meaning of the Treaty, in more than one MembereStat
in particular, in the case of companies, througk th
setting-up of agencies, branches or subsidiariesc{&

52) and, as the Court has held, in the case of msnabe
the professions, by establishing a second profeakio
base (see Case 107/83 Ordre des Avocats au Barreau de
Paris v Klopp [1984] ECR 2971, paragraph 19).

25 The concept of establishment within the mearihg
the Treaty is therefore a very broad one, allowag
Community national to participate, on a stable and
continuous basis, in the economic life of a MenB&te
other than his State of origin and to profit thewef, so
contributing to economic and social interpenetratio
within the Community in the sphere of activities sadf-
employed persons (see, to this effect, Case 2/74dReyn
v Belgium [1974] ECR 631, paragraph 21).

26 In contrast, where the provider of services raowe
another Member State, the provisions of the chamter
services, in particular the third paragraph of @ei60,



envisage that he is to pursue his activity thereaon
temporary basis.

27 As the Advocate General has pointed out, the
temporary nature of the activities in question ade
determined in the light, not only of the duratiohtie
provision of the service, but also of its reguigrit
periodicity or continuity. The fact that the praeis of
services is temporary does not mean that the peowtl
services within the meaning of the Treaty may rptig
himself with some form of infrastructure in the hos
Member State (including an office, chambers or
consulting rooms) in so far as such infrastructige
necessary for the purposes of performing the sesvic
question.

28 However, that situation is to be distinguisheairf
that of Mr Gebhard who, as a national of a MembtateS
pursues a professional activity on a stable andirooous
basis in another Member State where he holds himsel
out from an established professional base to, astong
others, nationals of that State. Such a nationaheso
under the provisions of the chapter relating tortbt of
establishment and not those of the chapter relating
services.

29 The Milan Bar Council has argued that a persoh suc
as Mr Gebhard cannot be regarded for the purpdgég o
Treaty as being "established" in a Member State Hi$
case, ltaly ° unless he belongs to the professioody of
that State or, at least, pursues his activity iltaboration

or in association with persons belonging to thatybo

30 That argument cannot be accepted.

31 The provisions relating to the right of estdiient
cover the taking-up and pursuit of activities (see,
particular, the judgment in Reyners, paragraphs b a
47). Membership of a professional body may be a
condition of taking up and pursuit of particulatigities.

It cannot itself be constitutive of establishment.

32 It follows that the question whether it is pbssifor a
national of a Member State to exercise his right of
establishment and the conditions for exercise aff tight
must be determined in the light of the activitidsiehh he
intends to pursue on the territory of the host Memb
State.

33 Under the terms of the second paragraph oflarb2,
freedom of establishment is to be exercised unber t
conditions laid down for its own nationals by tlasvlof
the country where establishment is effected.

34 In the event that the specific activities in sfien are
not subject to any rules in the host State, so that
national of that Member State does not have to laaye
specific qualification in order to pursue them, aional

of any other Member State is entitled to estaltishself

on the territory of the first State and pursue ¢hos
activities there.

35 However, the taking-up and pursuit of certailf- se
employed activities may be conditional on complying
with certain provisions laid down by law, regulatior
administrative action justified by the general gosdch

as rules relating to organization, qualifications,
professional ethics, supervision and liability (&sese C-
71/76 Thieffry v Conseil de I' Ordre des Avocatsaa |
Cour de Paris [1977] ECR 765, paragraph 12). Such
provisions may stipulate in particular that pursoita
particular activity is restricted to holders of gldma,
certificate or other evidence of formal qualificats, to
persons belonging to a professional body or toquers
subject to particular rules or supervision, asdase may
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be. They may also lay down the conditions for tee af
professional titles, such as avvocato.

36 Where the taking-up or pursuit of a specifigwatst is
subject to such conditions in the host Member State
national of another Member State intending to peitbat
activity must in principle comply with them. It fer this
reason that Article 57 provides that the Coundbigssue
directives, such as Directive 89/48, for the mutual
recognition of diplomas, certificates and otherdevice

of formal qualifications or, as the case may be,tfe
coordination of national provisions concerning the
taking-up and pursuit of activities as self-emphkbye
persons.

37 It follows, however, from the Court' s case-ldwatt
national measures liable to hinder or make lesadiive

the exercise of fundamental freedoms guaranteetthdy
Treaty must fulfil four conditions: they must bepéipd

in a non-discriminatory manner; they must be jiesifoy
imperative requirements in the general interesly thust

be suitable for securing the attainment of the abje
which they pursue; and they must not go beyond vghat
necessary in order to attain it (see Case C-19/82Kv
Land Baden-Wuerttemberg [1993] ECR [-1663,
paragraph 32).

38 Likewise, in applying their national provisions,
Member States may not ignore the knowledge and
qualifications already acquired by the person cored

in another Member State (see Case C-340/89
Vlassopoulou v Ministerium fuer Justiz, Bundes- und
Europaangelegenheiten Baden-Wuerttemberg [1991]
ECR 1-2357, paragraph 15). Consequently, they must
take account of the equivalence of diplomas (see th
judgment in Thieffry, paragraphs 19 and 27) and, if
necessary, proceed to a comparison of the knowladde
qualifications required by their national rules dhdse of

the person concerned (see the judgment in Vlassopou
paragraph 16).

39 Accordingly, it should be stated in reply to the
guestions from the Consiglio Nazionale Forense that:

° the temporary nature of the provision of services
envisaged in the third paragraph of Article 60l EC
Treaty, is to be determined in the light of its ation,
regularity, periodicity and continuity;

° the provider of services, within the meaning bé t
Treaty, may equip himself in the host Member Steth

the infrastructure necessary for the purposes of
performing the services in question;

° a national of a Member State who pursues a
professional activity on a stable and continuousishan
another Member State where he holds himself ouh fro
an established professional base to, amongst others
nationals of that State comes under the provisadrthe
chapter relating to the right of establishment aud
those of the chapter relating to services;

° the possibility for a national of a Member State
exercise his right of establishment, and the caortfor

his exercise of that right, must be determinechi light

of the activities which he intends to pursue on the
territory of the host Member State;

° where the taking-up of a specific activity is rsobject

to any rules in the host State, a national of athero
Member State will be entitled to establish himsgifthe
territory of the first State and pursue that atyithere.

On the other hand, where the taking-up or the fuoa
specific activity is subject to certain conditidnghe host
Member State, a national of another Member State
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intending to pursue that activity must in princigtemply
with them;

° however, national measures liable to hinder okema
less attractive the exercise of fundamental freelom
guaranteed by the Treaty must fulfil four condisothey
must be applied in a non-discriminatory mannerythe
must be justified by imperative requirements in the
general interest; they must be suitable for segutire
attainment of the objective which they pursue; #mey
must not go beyond what is necessary in ordert&inat;

° likewise, Member States must take account of the
equivalence of diplomas and, if necessary, proc¢eeal
comparison of the knowledge and qualifications negli
by their national rules and those of the persorceored.
Decision on costs

Costs

40 The costs incurred by the Italian, Greek, Saaisd
French Governments, the United Kingdom and the
Commission of the European Communities, which have
submitted observations to the Court, are not reedler
Since these proceedings are, for the parties tarthia
proceedings, a step in the proceedings pendingédéie
national court, the decision on costs is a matterttiat
court.

Operative part

On those grounds,

THE COURT

in answer to the questions referred to it by the Sigio
Nazionale Forense, by order of 16 December 1993,
hereby rules:

1. The temporary nature of the provision of semjce
envisaged in the third paragraph of Article 60t EC
Treaty, is to be determined in the light of its ation,
regularity, periodicity and continuity.

2. The provider of services, within the meaningttoé
Treaty, may equip himself in the host Member Steth

the infrastructure necessary for the purposes of
performing the services in question.

3. A national of a Member State who pursues a
professional activity on a stable and continuousihan
another Member State where he holds himself oun fro
an established professional base to, amongst o¢thers
nationals of that State comes under the provistdrthe
chapter relating to the right of establishment amd
those of the chapter relating to services.

4. The possibility for a national of a Member Sté&de
exercise his right of establishment, and the caditfor

the exercise of that right, must be determinechalight

of the activities which he intends to pursue on the
territory of the host Member State.

5. Where the taking-up of a specific activity id sabject

to any rules in the host State, a national of athero
Member State will be entitled to establish himsgifthe
territory of the first State and pursue that atfithere.

On the other hand, where the taking-up or the puofa
specific activity is subject to certain conditidnghe host
Member State, a national of another Member State
intending to pursue that activity must in principgtamply
with them.

6. National measures liable to hinder or make less
attractive the exercise of fundamental freedoms
guaranteed by the Treaty must fulfil four conditothey
must be applied in a non-discriminatory mannerythe
must be justified by imperative requirements in the
general interest; they must be suitable for segutire

attainment of the objective which they pursue; #mel
must not go beyond what is necessary in ordertéinat.

7. Member States must take account of the equigaleh
diplomas and, if necessary, proceed to a compa$on
the knowledge and qualifications required by their
national rules and those of the person concerned.
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Rozsudek Soudniho dvora ze dne 21. z& Fi 1999. Compagnie de Saint-

Gobain,
Innenstadt. V éc C-307/97.

JUDGMENT OF THE COURT
21 September 1999 (1)
(Freedom of establishment Taxes on companies'
income— Tax concessions)
In Case C-307/97,
REFERENCE to the Court under Article 177 of the EC
Treaty (now Article 234EC) by the Finanzgericht KoIn
Germany, for a preliminary ruling in theproceedings
pending before that court between
Compagnie de Saint-Gobain, Zweigniederlassung
Deutschland
and
Finanzamt Aachen-Innenstadt
on the interpretation of Article 52 of the EC Treétpw,
after amendment,Article 43 EC) and Article 58 of E@
Treaty (now Article 48 EC),
THE COURT,
composed of: G.C. Rodriguez Iglesias, PresidentGP.J.
Kapteyn and G. Hirsch(Presidents of Chambers), J.C.
Moitinho de Almeida, C. Gulmann, J.L. Murray,D.A.O.
Edward, H. Ragnemalm, L. Sevén, M. Wathelet
(Rapporteur) andR. Schintgen, Judges,
Advocate General: J. Mischo,

Registrar: L. Hewlett, Administrator,

after considering the written observations subrmhitbe
behalf of:

— Compagnie de Saint-Gobain, Zweigniederlassung
Deutschland, by A.J.R&adler, Tax Adviser, Munich, &hd
Lausterer, Rechtsanwalt, Munich,

— the Finanzamt Aachen-lnnenstadt, by A. Jansen,
LeitenderRegierungsdirektor of the Finanzamt Aachen-
Innenstadt,

— the German Government, by E. Rdder, Ministeatalr
at the FederalMinistry of Economic Affairs, and C.-D
Quassowski, Regierungsdirektor atthe same Ministry,
acting as Agents,

— the Portuguese Government, by L. Fernandes,
Director of the Legal Serviceof the Directorate-Gexh

for the European Communities of the Ministryof Fgrei
Affairs, and A. Cortesdo Seica Nevex, a lawyer ia th
sameService, acting as Agents,

— the Swedish Government, by Eric Brattgard,
Departmentsrad in theDepartment of Foreign Tradbef
Ministry of Foreign Affairs, acting asAgent,

— the Commission of the European Communities, by
H. Michard, of its LegalService, and A. Buschmann, a
German civil servant on secondment to theCommission'
Legal Service, acting as Agents,

having regard to the Report for the Hearing,

after hearing the oral observations of Compagnie de
Saint-Gobain,Zweigniederlassung Deutschland,
represented by A.J. Radler and M. Lausterer; ofthe
Finanzamt Aachen-Innenstadt, represented by P.iiMart
LeitenderRegierungsdirektor of the Finanzamt Aachen-
Innenstadt; of the GermanGovernment, represented by
C.-D. Quassowski, Regierungsdirektor at the
FederalMinistry of Economic Affairs, acting as Agen
and of the Commission, representedby E. Mennens,
Principal Legal Adviser, acting as Agent, and by H.

Zweigniederlassung Deutschland proti

Finanz amt Aachen-

Michard andA. Buschmann, at the hearing on 19 Jgnuar
1999,

after hearing the Opinion of the Advocate Generdha
sitting on 2 March 1999,

gives the following

Judgment

1.

By order of 30 June 1997, received at the Conr2
September 1997, theFinanzgericht KéIn (Finance Court
Cologne) referred to the Court for apreliminary rglin
under Article 177 of the EC Treaty (now Article 2B€)
threequestions on the interpretation of Article &2he
EC Treaty (now, afteramendment, Article 43 EC) and
Article 58 of the EC Treaty (now Article 48 EC).

2.

The three questions have been raised in protwged
between Compagnie de Saint-Gobain,
Zweigniederlassung Deutschland (hereinafter 'Saint-
Gobain ZN), and theFinanzamt (Tax Office) Aachen-
Innenstadt (hereinafter ‘the Finanzgmt
3.

Saint-Gobain ZN is the German branch of Compagni
de Saint-Gobain SA(hereinafter 'Saint-Gobain ‘)SA
which is a company incorporated under Frenchlawssho
seat and business management are located in France.

4.

For the purposes of German tax law, Saint-GoBal,
which is entered in thecommercial register in Genynés
treated as a permanent establishment of Saint-G@&xai
5.

In Germany, Saint-Gobain SA is subject to laditax
liability because neither itsseat nor its business
management are located in that State. This limited
liabilityof Saint-Gobain SA relates to both the amee
earned in Germany through itspermanent establishmen
under Paragraph 2(1) of the Kdorperschaftsteuergeset
(Law on Corporation Tax, hereinafter 'the K§tGand
the assets held in itspermanent establishment, runde
Paragraph 2(1)(2) and 2(2) of theVermdgensteuetgese
(Law on Capital Tax, hereinafter 'the VStG
6.

Under the combined provisions of Paragraph 8&f1)
the KStG and Paragraph49(1)(2)(a) of the
Einkommensteuergesetz (Law on Income Tax,
hereinafter 'theEStE income from an industrial and
commercial establishment located withinGermanttamyi
forms part of domestic income, within the meanirfg o
limited taxliability.

7.

Furthermore, under Paragraph 121(2)(3), of the
Bewertungsgesetz (Law on theEvaluation of Assets,
hereinafter 'the Bew(y domestic operating capital
formspart of the domestic assets of a taxpayerestibp
limited tax liability, whichincludes in particulathe
capital used in the establishment which the
taxpayerexploits within German territory.

8

The Finanzamt refused to grant Saint-Gobain SA
certain tax concessions relatingto the taxation of
dividends from shares in foreign companies limitad
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shares,those concessions being restricted to coespan
subject in Germany to unlimitedtax liability.
9.

In 1988, the relevant year in the main procegsli
Saint-Gobain SA held, throughthe operating capfats
German branch, Saint-Gobain ZN, the
followingshareholdings:

— 10.2% of the shares of the company Certain Teed
Corporation, establishedin the United States of Azagr

— 98.63% of the share capital of the company
Grunzweig & Hartmann AG(hereinafter 'Grinzwgig
established in Germany;

— 99% of the share capital of the company Gevetex
Textilglas GmbH(hereinafter 'Gevetgx established in
Germany.

10.

The subsidiaries of Saint-Gobain SA which are
established in Germany, namelyGriinzweig and Geyetex
are bound to Saint-Gobain ZN by an agreement
ontreatment as a single entity for tax purposes
(‘Organvertral) under Paragraph 18of the KStG. In the
case of a group treated as a single entity for @arm
taxpurposes (‘Organschaft the parent company (the
dominant company or'Organtraerof a group of
companies declares that it is solely liable for theon
the group's aggregate out-turn. The profits andeef
the  minor companies('Organgesellschdjten are
incorporated in the profits and losses of the
dominantcompany and, where appropriate, subjetiigo
tax for which the latter companyis liable, on cdimdh
that the minor German companies are
financially,economically and organisationally intatpd
into a German undertaking- or, oncertain conditions,
into the permanent establishment in Germany of a
foreigncompany, as is the case with the Saint-Gobai
group — and that there is a profit-transfer agreement
between the minor companies and the dominant
company(‘Gewinnabfiinrungsverttatasting at least five
years (Paragraph 14 of the KStG).

11.

The profits of Griinzweig and Gevetex, which ever
transferred to Saint-Gobain ZNduring 1988 underhsuc
profit-transfer agreements, included group
dividendsdistributed by foreign subsidiaries.

12.

In 1988, Grinzweig received dividends from the
companies Isover SA, establishedin Switzerland, and
Linzer Glasspinnerei Franz Haider AG, established i
Austria,in which it held, in 1988, 33.34% and 4667
respectively of their shares.

13.

In that same year, Gevetex received dividenois fan
Italian subsidiary, thecompany Vitrofil SpA, in vehi it
had a 24.8% shareholding.

14.

It appears from the national court's file ttiz¢ other
conditions relating to taxintegration were fulfdleso that
those dividends were, in accordance with Germalatax
directly attributed to the permanent establishment
situated within Germanterritory (Saint-Gobain ZNjda
therefore to the income of the dominant companySai
Gobain SA) subject to limited tax liability (Paraghs 14
and 18 of theKStG).

15.

Saint-Gobain ZN is challenging before the

Finanzgericht the refusal of theFinanzamt to githiree

tax concessions designed to prevent dividends which
arereceived in Germany by companies with

shareholdings in foreign companies andwhich have
already been taxed abroad from being taxed again in
Germany.

16.

First, the Finanzamt refused to grant an exempt
from German corporation taxfor the dividends reediv
by Saint-Gobain ZN from the United States of
Americaand Switzerland on the ground that the igsat
for the avoidance of doubletaxation concluded betwe
the Federal Republic of Germany and each of thosetwo
non-member countries, which provide for such
exemption, restrict it to,respectively, German canips
and companies subject in Germany to unlimitedtax
liability. The concession concerned is a form of
international group relief fromcorporation tax iespect
of profits distributed between parent company
andsubsidiary (‘internationales Schachtelprivjleg
17.

Article XV of the old convention concluded bet&mn
the Federal Republic ofGermany and the United Stites
America for the avoidance of double taxationwitBpect
to taxes on income and to certain other taxes2ajy
1954, asamended by the Protocol of 17 Septembes 196
(BGBI. 1954 II, p. 1118; 1966 Il,p. 745), in forcethe
relevant time, provides:

‘(1) Itis agreed that double taxation shallaleided in
the following manner:
@ ..
(b) 1. Federal Republic tax shall be daieed in
the case of anatural person resident in the Federal
Republic or of a Germancompany as follows:

(aa) ... there shall be excluded from thsisapon
which FederalRepublic tax is imposed any item of
income from sources within the UnitedStates or item
of capital situated within the United States
which,according to this Convention, is not exempnf
tax by the United States.... The first sentencd,shahe
case of income from dividends, apply onlyto such
dividends subject to tax under United States lavaras
paid to aGerman company limited by shares
(Kapitalgesellschajt by a United Statescorporation, at
least 25 percent of the voting shares of which are
owneddirectly by the first-mentioned company ...
According to Article 1I(1)(f) of the same Convention
'‘German companymeansa juridical person having its
business management or seat in Germany.

18.

Article 24 of the Convention concluded on 11gAst
1971 between the FederalRepublic of Germany and the
Swiss Confederation for the avoidance of doubletanat
with respect to taxes on income and capital, asdet
by the Protocol
of 30 November 1978 (BGBI. 1972 Il, p. 1022; 198@ll,
750), provides, in theversion which was in force in
relation to taxes collected before 1990:

‘(1) As regards a person established in the rfaéde
Republic of Germany,double taxation shall be avoided
the following manner:

(1) The following income, originating in Swérland,
which, according tothe preceding articles, is téxah
Switzerland, shall be excluded from thebasis onclvhi
German tax is imposed:

a) ..
(b) The dividends, within the meaning ofiélg 10,
which a companylimited by shares established in



Switzerland distributes to a company limitedby sisar
subject to unlimited tax liability in the Federal jriblic
ofGermany where, according to German tax legistatio
Swiss tax levied onthe profits of the distributcmmpany
could also be credited againstGerman corporatigrtda
be levied on the German company.

19.

Second, although the Finanzamt allowed SairiaBo
SA the direct creditprovided for in Paragraph 2&(flihe
KStG and therefore credited against theGerman
corporation tax payable by Saint-Gobain SA on dividis
received throughSaint-Gobain ZN the foreign taxaluhi
it had already paid and which had beenwithheldbatee
in the various countries in which the distributing
companies areestablished, it refused a credit fer t
foreign corporation tax levied on the profitsdistriied by
the foreign subsidiaries and sub-subsidiaries dhtSa
Gobain SA inthe countries in which they are esshiald
(indirect credit, also called ‘indirect taxcrédihich is
provided for in Paragraph 26(2) of the KStG) beeaihe
lawrestricts that concession to companies subjact i
Germany to unlimited tax liability.

20.

Paragraph 26(2) of the KStG lays down the rules
indirect credit:

‘(2) |If, for at least 12 months before the batasheet
date ... a company ...(parent company) having tgdn
tax liability ... has held directly anduninterrughe a
share of at least one tenth in the nominal shasiéatafa
company limited by shares having its managemenitand
seat outside theterritorial scope of this Law (slibsy
company) ... the parent companymay, upon applicatio
also be allowed to credit against the corporatixfor
which it is liable in respect of dividends distribd to it
by the subsidiarya tax on the profits of the lat@mpany.
The credit shall relate to afraction of the taxlagaus to
the German corporation tax which thesubsidiary paid
respect of the financial year for which it made
thedistribution.

21.

Third, the Finanzamt included the shareholdinghe
American subsidiary in thedomestic assets of the
permanent establishment, taxable by way of capital
and
did not therefore allow Saint-Gobain SA the capitad
concession for internationalgroups provided for by
Paragraph 102(2) of the BewG since that Law restrict
thatconcession to domestic companies limited byesha
22.

Paragraph 102(2) of the BewG provides:

‘(2) If a German company limited by shares as la
direct holding in thenominal share capital of a pamy
limited by shares having its seat andbusiness
management outside the scope of this Law (subgidiar
company)and that holding is at least 10%, thatihgld
shall, upon application, beexcluded from the comgfsan
business assets, provided that the shareholdireggtisted
uninterruptedly for at least 12 months before the
relevantbalance-sheet daté& ...

23.

Saint-Gobain SA considers that it is contravythe
combined provisions of Articles52 and 58 of theafye
for the German permanent establishment of a
companylimited by shares established in Franceeo b
excluded from the benefit of the taxconcessionsritesd
above (indirect credit and corporation-tax religida
capital-tax relief for international groups).
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24,

The Finanzgericht KéIn found that, under apiie
German law as it stood in1988, those concessionkl co
be denied to a German permanent establishment ofa
foreign company limited by shares. However, it
considered that having regard inparticular to the
judgment in Case 270/83ommissiorv France[1986]
ECR 273,paragraph 18, a refusal to allow the conmessi
could constitute discriminationcontrary to Artick? of
the Treaty.

25.

It should be explained that the domestic |egaitext
was changed, with effectfrom the 1994 tax perigdthe
Standortsicherungsgesetz (Law to Maintain andimprov
the Attraction of the Federal Republic as a Site for
Business) of 13September 1993, BGBI. |, p. 1569), whic
introduced Paragraph 8b(4) andParagraph 26(7)tirgo
KStG.

26.

Paragraph 8b(4) of the KStG (shareholdingomign
companies) provides:

'(4) Shares of profits which are distributedebforeign
company in respect ofshares which are to be até&ibto

a German permanent businessestablishment of a
company subject to limited tax liability shall nbe
takeninto account in the calculation of the incameée
attributed to the  Germanpermanent business
establishment if, under a treaty for the avoidance
ofdouble taxation ..., they would be exempt if the
company subject to limitedtax liability were sulijeo
unlimited tax liability. ... If the exemption or
theconcession depends on the holding of the sloara f
minimum period, theshareholding during that perimgst
also have belonged to the operatingassets of thma&®e
permanent business establishment

27.

Paragraph 26(7) of the KStG, in the versiofoice as
from the 1994 tax period,which extends the indirect
credit provided for in Paragraph 26(2) of the KStG
toGerman branch establishments, provides:
'‘Subparagraphs (2) and (3) shall be applicableniajogy
to shares of profitswhich a German branch estankst
of a company subject to limited tax liabilityreces/from
a foreign subsidiary if the conditions laid down time
first and thirdsentences of Paragraph 8b(4) afildal.'

28.

According to the information provided by the
Finanzgericht, the legislatureexplained the redeorthe
amendment thus:

'The German branch establishment of a company cubje
to limited tax liability isthus assimilated to a 1G&n
company. The equal treatment between thepermanent
establishment of a foreign company and a company
subject to unlimitedtax liability takes into accouthe
freedom of establishment provided for in Article®2the

EEC Treaty and excludes discrimination prohibited by
those provisiongBundesrats Drucksachg93, pp. 40
and 41).

29.

However, the changes made to the nationall&igia
did not take effect until afterthe 1994 tax period
(Paragraph 54(1) of the KStG, in the version ajplie
underthe Law of 13 September 1993) and cannot
therefore be taken into account in themain procegdi
30.

It should also be pointed out that the
Standortsicherungsgesetz of 13 September1993 has no
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amended Paragraph 102 of the BewG on intercorporate
capital taxrelief. However, according to the Comiiss
which was not contradicted on thispoint at the imegr
capital tax has not been levied since 1 January 10
theground that it is in part unconstitutional, aarfd by

the Bundesverfassungsgericht(Federal Constitutional
Court) in its judgment of 22 June 1995 (2 BvL
37/91BVerfGE 93, 121). Paragraph 102 of the BewG was
repealed by Paragraph 6(14)and 6(15) of the Gesgtz
Fortsetzung der Unternehmenssteuerreform (Law onthe
Furtherance of Corporation Tax Reform) of 29 October
1997 (BGBI. I,p. 2590).

31.

In those circumstances, the Finanzgericht Kiécided
to stay proceedings and torefer the following goestto
the Court for a preliminary ruling:

'(1) Is it compatible with the applicable Comnityraw,

and in particular withArticles 52 and 58 of the Efedty,
read together, for a branchestablishment in Gernoéry
company having its seat in another MemberStatetamot
be accorde&chachtelprivileda form of tax relief in
respect ofprofits distributed between parent comzard
subsidiary] in respect ofdividends under a double-
taxation agreement with a non-member Stateunder the
same conditions as for a company having its seat in
Germany?

(2) Is it compatible with the applicable Commuyriaw,

and in particular withArticles 52 and 58 of the Efedty,
read together, for the tax levied in anon-membateSon

the profits of a subsidiary in that State of a
branchestablishment in Germany of a company hatsng
seat in another MemberState not to be creditednagai
the German corporation tax on thatGerman branch
establishment under the same conditions as for a
companyhaving its seat in Germany?

(3) Is it compatible with the applicable Commuyriaw,

and in particular withArticles 52 and 58 of the Efedty,
read together, for a branchestablishment in Gerno&ry
company having its seat in another MemberStatetmot
be accorde&chachtelprivilegn respect of capital tax
under thesame conditions as for a company having it
seat in Germany?

32.

By its three questions, which it is appropridte
examine together, theFinanzgericht is asking esdint
whether Articles 52 and 58 of the Treatypreclude th
exclusion of a permanent establishment in Germdrey o
companylimited by shares having its seat in another
Member State (hereinafter ‘the non-resident conipany
from enjoyment, on the same conditions as those
applicable tocompanies limited by shares havingr the
seat in Germany, of tax concessions takingthe fafrm
— an exemption from corporation tax for dividends
received from companiesestablished in non-member
countries (corporation tax relief for internatiogralups),
provided for by a treaty for the avoidance of deubl
taxationconcluded with a non-member country,

— the crediting, against German corporation tdxthe
corporation tax leviedin a State other than theeFad
Republic of Germany on the profits of asubsidiary
established there, provided for by German legishti
and

— an exemption from capital tax for shareholdings
companies establishedin non-member countries @apit
tax relief for international groups), alsoprovidfed by
German legislation.

33.

According to settled case-law, Article 52 oé fFreaty
constitutes a fundamentalprovision which has been
directly applicable in the Member States sinceehdof
the transitional period (see, in particular, thegonents in
Case 71/7@hieffn[1977] ECR 765, Commission
v France cited above, paragraph 13, and Case
C-311/97Royal Bank of Scotland999] ECR 1-0000,
paragraph 22).

34.

The freedom of establishment conferred by Aet&2
of the Treaty on nationalsof Member States of the
Community, which entails for them access to, and
pursuitof, activities as employed persons and dhnmifhg
and management ofundertakings on the same corslition
as those laid down for its own nationals by the
laws of the Member State where establishment ectftl,
includes, pursuant toArticle 58 of the Treaty, thyht of
companies or firms formed in accordance withtheslafv
a Member State and having their registered office,
centraladministration or principal place of busmkes
within the Community to pursue theiractivities ineth
Member State concerned through a branch or an ggenc
(see CaseC-264/9€1 [1998] ECR 1-4695, paragraph 20,
and the case-law cited there). Those two provisions
guarantee nationals of Member States of the Communit
whohave exercised their freedom of establishmeuntt an
companies or firms which areassimilated to them the
same treatment in the host Member State as that
accordedto nationals of that Member State.

35.

As far as companies or firms are concernedir the
corporate seat, in the senseexpressed above, gexrves
determine, like nationality for natural persons,
theirconnection to a Member State's legal ordez ISk
cited above, paragraph 20,and the case-law citwé)h
36.

The practice in question in the main proceesling
consists in refusing to grant to anon-resident cmp
limited by shares, which operates a branch in
Germanythrough which it holds shares in companies
established in States other than theFederal Repablic
Germany and through which it receives dividends on
suchshares, certain concessions in relation toattegion
of those shareholdings orthose dividends which are
restricted to companies subject in Germany to
unlimitedtax liability, either under domestic tax
legislation or under bilateral treaties for thealasice of
double taxation concluded with non-member countries
37.

It should be explained here that companiesestitip
unlimited tax liability inGermany are, under Gernmiaw,
companies considered to be resident in Germangfor t
purposes, that is to say companies which have their
registered office orbusiness management in Germany
(Paragraph 1 of the KStG). The refusal to grantthe
concessions in question therefore affects in ppieci
companies not residentin Germany and is based @n th
criterion of the company's corporate seat indeteirmgi
the tax rules applying in Germany to shareholdiimgs
companieslimited by shares established in Stather ot
than the Federal Republic of Germanyand to dividends
from such shareholdings.

38.

It is not contested that, for those compangesvitiich
they are granted, the taxconcessions represented by
corporation tax relief for international groups and
byindirect credit result in a lighter tax burden,that the



permanent establishmentsof companies having their
corporate seat in another Member State (‘'non-
residentcompani®swhich cannot qualify for them are in

a less favourable situation thanresident companies,
including German subsidiaries of non-resident cangm

39.

However, as far as capital tax is concerned& th
German Government argues thatthe situation of the
permanent establishment of a non-resident company
notallowed the concession for international groigpsot
less favourable than that ofthe resident subsididra
non-resident company which does receive this tax
concession since the tax burden on the non-resident
company (parent or dominantcompany) is the same
irrespective of whether shareholdings are held utino
apermanent establishment or through a subsidiavy. F
capital tax purposes, ashareholding in a foreigh- su
subsidiary is included in the assets of the
permanentestablishment and is therefore taxed assat
of the dominant company. Secondly, if the sharehgld
in a foreign sub-subsidiary is excluded from
thesubsidiary's assets by the international group
concession, the assets of the non-resident paoemiany
will include the value of its shareholding in the
subsidiaryheld in Germany, evaluated with accoakeét
of the value of the shares which itholds itselttie sub-
subsidiary, pursuant to Paragraph 121(2)(4) oBibeG,
inforce at the relevant time. The German subsitiary
shareholding in a foreign sub-subsidiary is thefalso
taxed as an asset of the parent company not résiden
Germany.

40.

However, at the hearing Saint-Gobain ZN ex@din
without being contradictedon this point, that the
application of Paragraph 121(2)(4) of the BewG had
beenset aside in its case by virtue of Article 1ahe
treaty for the avoidance of doubletaxation conatlide
between the Federal Republic of Germany and the
FrenchRepublic on 21 July 1959 (JORF of 8 November
1961, p. 10230, amended on 9June 1969, JORF of
22 November 1970, p. 10725), the effect of whiclois
excludetaxation, as an asset of the parent compahy
resident in Germany, of theshareholding held by a
German subsidiary in a foreign sub-subsidiary.
Accordingto Saint-Gobain ZN, the German rules
governing the grant of capital tax exemptionfor
international groups therefore produce a tax buaem
permanentestablishment of a foreign company which i
different from that on a subsidiary ofa foreign qany.

41.

As far as this point is concerned, it is foreth
Finanzgericht to determine, in thecase before ligtiver
the refusal to grant capital tax exemption for
internationalgroups to the permanent establishmefts
French companies puts them in asituation less falbe
than that of German subsidiaries of French comganie
42.

In those circumstances, the refusal to graet tHx
concessions in question to thepermanent establigisme
in Germany of non-resident companies makes it
lessattractive for those companies to have intporate
holdings through Germanbranches, since under German
law and double-taxation treaties the tax concession
question can only be granted to German subsidiaries
which, as legal persons, aresubject to unlimited ta
liability, which thus restricts the freedom to clseo
themost appropriate legal form for the pursuit of
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activities in another Member State,which the second
sentence of the first paragraph of Article 52 o€ th
Treatyexpressly confers on economic operators.

43.

The difference in treatment to which branchisan-
resident companies aresubject in comparison with
resident companies as well as the restriction @f th
freedom to choose the form of secondary establishme
must be regarded asconstituting a single composite
infringement of Articles 52 and 58 of the Treaty.

44,

The question which must be examined therefsre i
whether that difference intreatment may be judtifie
view of the provisions of the Treaty on freedom
ofestablishment.

45.

The German Government maintains that, as far as
direct taxation is concerned, thesituations of desi
companies and of non-resident companies are not, as
ageneral rule, comparable.

46.

It argues that the permanent establishmentaoof
resident companies in Germanyare in a situatiorchvts
objectively different from that of companies resite
inGermany. Because of the income received throhgin t
branches in Germany andthe assets held in those

branches, non-resident companies are subject in
Germanyto limited tax liability whereas resident
companies are subject in Germany tounlimited tax
liability.

47.

In response to that argument it must be sttta as
regards liability to tax ondividend receipts in @any
from shares in foreign subsidiaries and sub-sudget
and on the holding of those shares, companies not
resident in Germanyhaving a permanent establishment
there and companies resident in Germany arein
objectively comparable situations. First, the rpteif
dividends in Germany isliable to tax there irresjvecof
whether the recipient is a resident company or anon
resident company, since the latter receives theough
a permanentestablishment located in Germany. Second
shareholdings in foreign subsidiariesand sub-sidrsd
in Germany are liable to tax there irrespectivevbéther
theyare held by a resident company or by a nomeesi
company, since the latterholds such shares inragent
establishment located in Germany.

48.

The situations of resident companies and of-non
resident companies are made evenmore comparable by
the fact that the difference in treatment appliedy o
asregards the grant of the tax concessions in iquest
which allow resident companieseither to deduct from
corporation tax the amount of foreign tax levied on
dividendsfrom shareholdings in foreign companiegcor
exclude those dividends or holdingsfrom their ineom
and from their global assets which are taxable in
Germany. Therefusal to grant those advantages e no
resident companies having a permanentestablishinent
Germany produces the result that their tax liahilit
theoreticallylimited to ‘national income and assets,
comprises in actual fact dividends fromforeign sesr
and shareholdings in foreign companies limited Hgrss.
For thematters in question, the difference betwiesited
tax liability and unlimited taxliability is certaliy not
relevant in so far as the global income and asdets
notinclude dividends received from foreign comparoe
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shareholdings in foreigncompanies, owing to thenged

the tax concessions in question, for whichtaxpayers
subject to limited tax liability cannot qualify.

49.

The German Government also argues that thesakfu
to allow non-residentcompanies having a permanent
establishment in Germany certain tax concessionggpia
to resident companies is justified by the needrévgnt a
reduction in taxrevenue given the impossibility the
German tax authorities to compensate forthe reciuigti
revenue brought about by the grant of the tax cesioas
inquestion by taxing dividends distributed by non-
resident companies limited byshares operating peenta
establishments in Germany. The German
Governmentexplains that, although the loss of regen
occurring in a Member State as a resultof the goéttie
tax concessions in question is partially comperksate
thetaxation of the dividends distributed by the epar
company Kapitalertragsteuemwithheld at source from
income from moveable capital assets,
andAktionarsteueshare tax), the State which grants
those tax concessions to the permanentestablistohent
foreign company limited by shares is not so
compensatedbecause it is not involved in taxing the
profits of the foreign company limited byshares.

50.

It must be stated in response to that argurtieatt a
reduction of revenue due tothe impossibility oftjadly
compensating for the reduction in tax yield broadoiut
by the grant to foreign companies having a perm@anen
branch in Germanyof the various tax concessions in
question is not one of the grounds listed in Aeti@ of
the EC Treaty (now, after amendment, Article 46 EC)
and cannot beregarded as a matter of overridingrgén
interest which may be relied upon inorder to jystif
unequal treatment that is in principle incompatitfi¢h
Article 520f the Treaty (see, to this effect, thielgment
in ICI, cited above, paragraph 28).

51.

According to the German Government, this rdfisa
also justified by theadvantage which permanentdiras
enjoy in comparison with resident subsidiariesamigs
the transfer of profits to the non-resident domtnan
parent company.

52.

It argues that, having no distinct legal peedioy,
permanent branches cannotdistribute their profitshe
dominant company in the form of dividends,
asindependent subsidiaries do. Their profits arecty
attributed to the non-resident controlling underigk
which, to the extent of those profits, is subje&érmany
only to limited tax liability. As the Portuguese
Government also pointedout, contrary to what happen
when a subsidiary distributes profits to its patentpany,
repatriation of profits by a permanent establishinterits
seat does notattract a withholding levy at soumce i
Germany. The profits transferred by thepermanent
establishment to the dominant company are not fibvere
taken intoaccount in the transfer to the dominant
company. Nor are they taken into accountin the egén
subsequent distributions which might be made by the
non-residentdominant company whereas, in the cse o
resident companies, the profits are stillsubjedti@tion
at a later stage in the event of distribution ofidknds
toshareholders.

53.

In this regard, it must be observed that tlifeidince in
tax treatment betweenresident companies and branche
cannot, however, be justified by other advantageswh
branches enjoy in comparison with resident comanie
and which, accordingto the German Government, will
compensate for the disadvantages of not beingatidhe
tax concessions in question. Even if such advastage
exist, they cannotjustify breach of the obligatitaid
down in Article 52 of the Treaty to accord thesame
domestic treatment concerning the tax concessians i
question (see, to thiseffe@pmmissiorv France cited
above, paragraph 21).

54.

Finally, as justification for not allowing théax
concessions in question, the GermanGovernment
maintains that the conclusion of bilateral treatiéth a
non-membercountry does not come within the sphére o
Community competence. Taxation ofincome and profits
falls within the competence of the Member Stateschv
aretherefore at liberty to conclude bilateral deubl
taxation treaties with non-membercountries. In the
absence of Community harmonisation in this area, the
qguestionwhether, in the case of dividends, the tax
exemption for international groups shouldbe grartted
permanent establishments under a tax treaty coedlud
with a non-member country is not governed by
Community law. To extend to other situationsthe tax
advantages provided for by treaties concluded with-
member countrieswould not be compatible with the
division of competences under Community law.

55.

The Swedish Government observes that double-
taxation treaties are based on theprinciple ofprecity
and that the balance inherent in such treaties dvoul
bedisturbed if the benefit of their provisions was
extended to companies establishedin Member States
which were not parties to them.

56.

In this regard, it must be observed first dfthht, in
the absence of unifying orharmonising measures tadop
in the Community, in particular under the secondind
of Article 220 of the EC Treaty (now the second imtoaf
Article 293 EC),the Member States remain competent t
determine the criteria for taxation ofincome andalie
with a view to eliminating double taxation by
meansjnter alia,of international agreements. In this
context, the Member States are at liberty, inthe
framework of bilateral agreements concluded in otde
prevent doubletaxation, to determine the connecting
factors for the purposes of allocating powersofatan
as between themselves (see, to this effect, Case
C-336/96Gilly [L998]ECR 1-2793, paragraphs 24 and
30).

57.

As far as the exercise of the power of taxatsmn
allocated is concerned, theMember States nevesthele
may not disregard Community rules. According to
thesettled case-law of the Court, although direcatian
is a matter for the MemberStates, they must neekash
exercise  their  taxation powers consistently
withCommunity law (se¢Cl, cited above, paragraph 19,
and the case-law cited there).

58.

In the case of a double-taxation treaty coretud
between a Member State and anon-member country, the
national treatment principle requires the Member



Statewhich is party to the treaty to grant to peram
establishments of non-resident

companies the advantages provided for by thatytreat

the same conditions asthose which apply to resident
companies.

59.

As the Advocate General points out in pointa8his
Opinion, the obligationswhich Community law imposes
on the Federal Republic of Germany do not affectip a
way those resulting from its agreements with thétédh
States of Americaand the Swiss Confederation. The
balance and the reciprocity of the treatiesconadubg
the Federal Republic of Germany with those two
countries would notbe called into question by dateral
extension, on the part of the FederalRepublic ohGery,
of the category of recipients in Germany of the
taxadvantage provided for by those treaties, in taise
corporation tax relief forinternational groups, @nsuch
an extension would not in any way affect the righthe
non-member countries which are parties to the iggat
and would notimpose any new obligation on them.

60.

Moreover, the German legislature has neveridersd
that the provisions of thedouble-taxation treaties
concluded with non-member countries precluded
anyunilateral renunciation by the Federal Republic o
levies on dividends fromshareholdings in foreign
companies since, in adopting the
Standortsicherungsgesetzof 13 September 1993, it
unilaterally extended the corporation tax concessio
topermanent establishments of non-resident companie
and thus ended the differencein tax treatment latios
to companies having their seat or business managame
Germany.

61.

The Swedish Government, in its written obséoves,
argued that in certainextreme situations extendhmgy
scope of bilateral double-taxation treaties cowadléo no
tax yield being produced at all.

62.

As the Advocate General points out in pointa8&is
Opinion, such an argumentis not relevant in thee cas
referred since it has not been argued that theseaniak
that profits would not be taxed in any country.

63.

Consequently, the answer to be given to the
Finanzgericht must be that Articles 52and 58 of the
Treaty preclude the exclusion of a permanent
establishment inGermany of a company limited byeha
having its seat in another Member Statefrom enjoyme
on the same conditions as those applicable to coiepa
limitedby shares having their seat in Germany, af t
concessions taking the form of:

— an exemption from corporation tax for dividends
received from companiesestablished in non-member
countries (corporation tax relief for internatiograups),
provided for by a treaty for the avoidance of deubl
taxationconcluded with a non-member country,

— the crediting, against German corporation tdsthe
corporation tax leviedin a State other than theeFad
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Republic of Germany on the profits of asubsidiary
established there, provided for by German legisati
and

— an exemption from capital tax for shareholdings
companies establishedin non-member countries @apit
tax relief for international groups), alsoprovidéd by
German legislation.

Costs

64.

The costs incurred by the German, Portuguesk an
Swedish Governments and bythe Commission, which
have submitted observations to the Court, are
notrecoverable. Since these proceedings are, fer th
parties to the main proceedings,a step in the pdings
pending before the national court, the decisiortastsis
a matter for that court.

On those grounds,

THE COURT,

in answer to the questions referred to it by the
Finanzgericht Kéln by order of 30June 1997, herreibys:
Article 52 of the EC Treaty (now, after amendment,
Article 43 EC) and Article 580f the EC Treaty (now
Article 48 EC) preclude the exclusion of a
permanentestablishment in Germany of a company
limited by shares having its seat inanother Meng@tate
from enjoyment, on the same conditions as those
applicableto companies limited by shares havingr the
seat in Germany, of tax concessionstaking the fofrm

— an exemption from corporation tax for dividends
received from companiesestablished in non-member
countries (corporation tax relief forinternatiorgbups),
provided for by a treaty for the avoidance of
doubletaxation concluded with a non-member country,

— the crediting, against German corporation tdxhe
corporation tax leviedin a State other than theeFad
Republic of Germany on the profits of asubsidiary
established there, provided for by German legisati
and

— an exemption from capital tax for shareholdings
companies establishedin non-member countries @apit
tax relief for international groups), alsoprovidéxd by
German legislation.
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In Case C-324/00,

REFERENCE to the Court under Article 234 EC by the
Finanzgericht Munster (Germany) for a preliminary
ruling in the proceedings pending before that court
between

Lankhorst-Hohorst GmbH

and

Finanzamt Steinfurt,

on the interpretation of Article 43 EC,

THE COURT (Fifth Chamber),

composed of: M. Wathelet (Rapporteur), Presiderihef
Chamber, C.W.A. Timmermans, D.A.O. Edward, P. Jann
and A. Rosas, Judges,

Advocate General: J. Mischo,

Registrar: L. Hewlett, Principal Administrator,

after considering the written observations subrmhitbe
behalf of:

- the German Government, by W.-D. Plessing and T
Jurgensen, acting as Agents,

- the Danish Government, by J. Molde, actinggent,

- the United Kingdom Government, by J.E. Collins,
acting as Agent, assisted by R. Singh, Barrister,

- the Commission of the European Communities, by R.
Lyal, acting as Agent, assisted by R. Bierwagen,
Rechtsanwalt,

having regard to the Report for the Hearing,

after hearing the oral observations of Lankhorshétst
GmbH, represented by J. Schirmer and J.A. Schirmer,
Steuerberater; of the German Government, by W.-D.
Plessing and G. Muller-Gatermann, acting as Ageft;
the United Kingdom Government, represented by J.E.
Collins, assisted by R. Singh; and of the Commission,
represented by R. Lyal, assisted by R. Bierwagereat t
hearing on 30 May 2002,

after hearing the Opinion of the Advocate Genetdaha
sitting on 26 September 2002,

gives the following

Judgment

1.

By order of 21 August 2000, received at the €ouor4
September 2000, the Finanzgericht (Finance Court)
Munster referred to the Court of Justice for aiprglary
ruling under Article 234 EC a question on the
interpretation of Article 43 EC.

2.

That question was raised in proceedings brotlght
Lankhorst-Hohorst GmbH (hereinafter ‘Lankhorst-
Hohorst’), a company established in Rheine, Germany
against the Finanzamt Steinfurt, a German tax aifyho
concerning payment of corporation tax for 1997 4888.
The national legislation
3.

Paragraph 8a of the Kdrperschaftsteuergeseta (n
corporation tax), in the version in force from 1986
1998 (hereinafter ‘the KStG’), is headed ‘Capital
borrowed from shareholders’. Paragraph 8a(1) pesvid
as follows:

‘Repayments in respect of loan capital which a camgpa
limited by shares subject to unlimited taxation has
obtained from a shareholder not entitled to corpana
tax credit which had a substantial holding in itsre or
nominal capital at any point in the financial ysaall be
regarded as a covert distribution of profits,

2. where repayment calculated as a fraction hef t
capital is agreed and the loan capital is more thage

times the shareholder's proportional equity cagiteny
point in the financial year, save where the company
limited by shares could have obtained the loantahpi
from a third party under otherwise similar circuarstes

or the loan capital constitutes borrowing to financ
normal banking transactions. ...’

4.

It is apparent from the order for reference thare is
no entittement to corporation tax credit, firsty foon-
resident shareholders and, second, for corporations
governed by German law which are exempt from
corporation tax, namely legal persons governedubfip
law and those carrying on business in a specidid for
performing tasks which should be encouraged.

The main proceedings and the question referredafor
preliminary ruling
5.

Lankhorst-Hohorst sells boating equipment, gofmdt
watersports, leisure and craft items, leisure aratkw
clothing, furnishings, hardware and similar goodfs.
August 1996 its share capital was increased to DEM
2 000 000.

6.

The sole shareholder in Lankhorst-Hohorst is
Lankhorst-Hohorst BV (hereinafter ‘LH BV’), which ha
its registered office in the Netherlands, at Sn&éle sole
shareholder in LH BV is Lankhorst Taselaar BV
(hereinafter ‘LT BV’), which also has its registereffice
in the Netherlands, at Lelystad.

7.

By agreement of 1 December 1996 LT BV granted
Lankhorst-Hohorst a loan of DEM 3 000 000, repagabl
over 10 years in annual instalments of DEM 300 000
from 1 October 1998 (hereinafter ‘the loan’). The
variable interest rate was 4.5% until the end 08719
Interest was payable at the end of each year. LT BV
received interest payments of DEM 135 000 in 1987 a
DEM 109 695 in 1998.

8.

The loan, which was intended as a substitutedpital,
was accompanied by a Patronatserklarung (letter of
support) under which LT BV waived repayment if third
party creditors made claims against Lankhorst-Hstor
9.

The loan enabled Lankhorst-Hohorst to redueédink
borrowing from DEM 3 702 453.59 to DEM 911 174.70
and thus to reduce its interest charges.

10.

For 1996, 1997 and 1998, the balance sheet of
Lankhorst-Hohorst showed a deficit not covered by
equity capital; in 1998 it amounted to DEM 1 503516
11.

In its corporation tax assessment notices ofl@8e
1999, in respect of the years 1997 and 1998, the
Finanzamt Steinfurt took the view that the intepest to
LT BV was equivalent to a covert distribution of fit®
within the meaning of Paragraph 8a of the KStG and
taxed Lankhorst-Hohorst on them as such at theafte
30%.

12.

According to the Finanzgericht, the exceptiaid |
down in Paragraph 8a(1), Head 2, of the KStG feesa
in which the company in question could also have
obtained the loan capital from a third party under
identical terms could not apply in the main prodegs.
Having regard to the over-indebtedness of Lankhorst
Hohorst and its inability to provide security, dud not



in fact have obtained a similar loan from a thi@ttp,

granted  without security and covered by
a Patronatserklarung.
13.

By decision of 14 February 2000, the Finanzamt
Steinfurt rejected as unfounded the objection |ddigg
Lankhorst-Hohorst against the corporation tax assest
notices.

14.

In support of its action before the nationalurtp
Lankhorst-Hohorst stated that the grant of the loah T
BV constituted a rescue attempt and that the interes
repayments could not be classified as a covert
distribution of profits. It also submitted that Bgraph 8a
of the KStG was discriminatory in the light of the
treatment accorded to German shareholders, who are
entitled to the tax credit, unlike companies sushL&l
BV and LT BV which have their registered offices et
Netherlands. Consequently, Paragraph 8a infringed
Community law and Article 43 EC in particular.

15.

Lankhorst-Hohorst added that regard shoulddzkth
the purpose of Paragraph 8a of the KStG, whiclois t
prevent tax evasion by companies limited by shares.
the present case, however, the loan was grantédtket
sole objective of minimising the expenses of Lankho
Hohorst and achieving significant savings in regtod
bank interest charges. Lankhorst-Hohorst claimethat
regard that, prior to reduction of the bank loarteiest
charges had been twice the amount subsequentlytpaid
LT BV. This is accordingly not a case of a sharebold
with no right to a tax credit seeking to avoid tax
chargeable on true distributions of profits by agiag
for the payment of interest to itself.

16.

The Finanzamt Steinfurt submitted that the iapibn
of Paragraph 8a of the KStG may indeed exacerbate t
situation of companies in difficulty, but the Gemma
legislature had taken that circumstance into adcaun
providing for an exemption in the third sentence of
Paragraph 8a, Head 2, of the KStG. That exempsiomf,
however, applicable in the present case. The Famahz
also submitted that the wording of Paragraph 8a do¢
suggest that the existence of tax evasion is onthef
conditions for its application, and the Finanzgatribas
confirmed that submission.

17.

Nevertheless, the Finanzamt submitted thatdPaph
8a of the KStG is not contrary to the Community
principle of non-discrimination. Many countries leav
adopted provisions with a similar objective, paricly
in order to combat abuses.

18.

The Finanzamt also submitted that the distimcthade
in Paragraph 8a of the KStG - between persons w&o a
entitled to tax credit and those who are not - doefs
entail disguised discrimination on the basis ofarstlity,
since Paragraph 5, relating to exemption from
corporation tax, read together with Paragraph 5thef
KStG, also excludes several categories of German
taxpayers from entitlement to tax credit.

19.

The Finanzamt contends in addition that theqipie
of once-only levy of national taxation and the cainee
of the German tax system justify the application of
Paragraph 8a of the KStG in the circumstances ef th
main proceedings.
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20.

The Finanzgericht Miunster has expressed doubts,
the light of the case-law of the Court of Justicet@the
compatibility of Paragraph 8a of the KStG with &kt
43 EC (see, inter alia, Case 270/83 Commission
v France [1986] ECR 273; Case C-311/97 Royal Bank of
Scotland [1999] ECR 1-2651; Case C-294/97 Eurowings
Luftverkehr [1999] ECR [-7447). It observes that,
according to the case-law of the Court, a natioriah o
Member State who has a holding in the capital of a
company established in another Member State which
gives him a definite influence over the company's
decisions is exercising his right of establishm@ase C-
251/98 Baars [2000] ECR 1-2787).

21.

According to the Finanzgericht, there is an
infringement of the right of establishment where tbss
favourable tax treatment of a subsidiary is basadlys
on the fact that the parent company has its sea in
Member State other than that in which the subsidiar
established and there is no objective justificafmmsuch
treatment.

22.

The Finanzgericht observes in that regard tatrule
in Paragraph 8a of the KStG is not directly linkid
nationality, but to whether the taxable person gnptax
credit.

23.

It states that, in those circumstances, a Boéter
which has its seat outside Germany is systematicall
subject to the rule in Paragraph 8a of the KStGerevs,
of shareholders established in Germany, only arlglea
defined category of taxable persons is exempt from
corporation tax and, in consequence, is not edtitiethe
tax credit. However, the latter category of corpiorss is
not in a position comparable to that of the parent
company of Lankhorst-Hohorst.

24,

As regards the justification for applying Paegih 8a
of the KStG, the Finanzgericht observes that
considerations relating to the coherence of thesyaxem
may be relied on only where there is a direct bekween
a fiscal advantage granted to a taxable persontlaad
taxation of that same taxable person (judgmenthef t
Bundesfinanzhof of 30 December 1996, | B 61/96, BStBI.
Il 1997, 466, and Eurowings Luftverkehr, cited abov
paragraph 42). In the present case, it can disoersuch
link.

25.

In the circumstances, the Finanzgericht dectdestay
proceedings and to refer the following questionthe
Court for a preliminary ruling:

‘s the requirement of freedom of establishment for
nationals of a Member State in the territory of theo
Member State laid down in Article 43 of the Treafyl0
November 1997 establishing the European Community to
be interpreted as precluding the national rule @oetd in
Paragraph 8a of the German Kdorperschaftsteuergesetz
Reply of the Court

26.

It should be remembered that, according tolesktt
case-law, although direct taxation falls within ithe
competence, Member States must none the less sxerci
that competence consistently with Community law and,
in particular, avoid any discrimination on groundé
nationality (Case C-80/94 Wielockx [1995] ECR 1-2493,
paragraph 16, Case C-107/94 Asscher [1996] ECR I-
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3089, paragraph 36, Royal Bank of Scotland, citedr@bo
paragraph 19, Baars, cited above, paragraph 17, and
Joined Cases C-397/98 and C-410/98 Metallgesellschaf
and Others [2001] ECR 1-1727, paragraph 37).

The existence of an obstacle to freedom of estabbst

27.

Article 8a(1), Head 2, of the KStG applies omty
‘repayments in respect of loan capital which a camyp
limited by shares subject to unlimited taxation has
obtained from a shareholder not entitled to corpana
tax credit’. As regards the taxation of interestdphy
subsidiary companies to their parent companiegtinrm
for loan capital, such a restriction introducesféecence
in treatment between resident subsidiary companies
according to whether or not their parent compary ite,
seat in Germany.

28.

In the large majority of cases, resident parent
companies receive a tax credit, whereas, as aajenés,
non-resident parent companies do not. As stated in
paragraph 4 of this judgment, corporations incoafest
under German law which are exempt from corporation
tax and, consequently, not entitled to tax credi a
essentially legal persons governed by public law an
those carrying out business in a specific field or
performing tasks which should be encouraged. The
situation of a company such as the parent compény o
Lankhorst-Hohorst, which is carrying on a businfss
profit and is subject to corporation tax, canndidiya be
compared to that of the latter category of corponat
29.

It is therefore apparent that, under Articl¢13aHead
2, of the KStG, interest paid by a resident subsjdon
loan capital provided by a non-resident parent cmgp
is taxed as a covert dividend at a rate of 30% ede in
the case of a resident subsidiary whose parent @oynis
also resident and receives a tax credit, intera#d 5
treated as expenditure and not as a covert dividend
30.

In reply to a question put by the Court, the riam
Government stated that the interest paid by a eesid
subsidiary to its, likewise resident, parent conypan a
loan of capital from the parent company is alsattd
for tax purposes as a covert dividend in a casaeavtine
parent company has issued a Patronatserklarung.

31.

That fact is not, however, such as to affeat th
existence of a treatment which differs accordinghe
seat of the parent company. The classification mof a
interest payment as the covert distribution of jsof
results, in the case of a resident company which ha
received a loan from a non-resident parent company,
solely and directly from application of Paragrapa(18,
Head 2, of the KStG, irrespective of whether or not
a Patronatserklarung has been issued.

32.

Such a difference in treatment between resident
subsidiary companies according to the seat of fieient
company constitutes an obstacle to the freedom of
establishment which is, in principle, prohibited Axgicle
43 EC. The tax measure in question in the main
proceedings makes it less attractive for companies
established in other Member States to exerciseldmme
of establishment and they may, in consequenceainefr
from acquiring, creating or maintaining a subsigiar
the State which adopts that measure.

Justification for the obstacle to freedom of essdishent

33.

It must still be established whether a nationabsure
such as that in Paragraph 8a(l), Head 2, of theGKSt
pursues a legitimate aim which is compatible witle t
Treaty and is justified by pressing reasons of igubl
interest. In that event, it must also be such asnsure
achievement of the aim in question and not go bayon
what is necessary for that purpose (see, in péaticu
Case C-250/95 Futura Participations and Singer [[L997
ECR 1-2471, paragraph 26, and Case C-
35/98 Verkooijen [2000] ECR 1-4071, paragraph 43).

34.

First, the German, Danish and United Kingdom
Governments and the Commission submit that the
national measure at issue in the main proceediggs i
intended to combat tax evasion in the form of tke aof
‘thin capitalisation’ or ‘hidden equity capitalisan’. All
things being equal, it is more advantageous in geof
taxation to finance a subsidiary company throudbaa
than through capital contributions. In such a cdke,
profits of the subsidiary are transferred to theepa
company in the form of interest, which is deduetiin
calculating the subsidiary's taxable profits, aontlin the
form of a non-deductible dividend. Where the suiasid
and the parent company have their seats in differen
countries, the tax debt is therefore likely to tansferred
from one country to the other.

35.

The Commission adds that Paragraph 8a(1), Heafl 2
the KStG does indeed provided for an exceptionhi t
case of a company which proves that it could have
obtained the loan capital from a third party on shene
conditions, and fixes the permissible amount ofnloa
capital in comparison with equity capital. Howevtdre
Commission points to the existence, in the presasg,c
of a risk of double taxation since the German glibsy
is subject to German taxation on interest paid, rede
the non-resident parent company must still decthse
interest received as income in the Netherlands. The
principle of proportionality requires that the tiwtember
States in question reach an agreement in ordevdm a
double taxation.

36.

It is settled law that reduction in tax reverdges not
constitute an overriding reason in the public ieser
which may justify a measure which is in principle
contrary to a fundamental freedom (see Case C-
264/96 ICI [1998] ECR 1-4695, paragraph 28; Verkauije
cited above, paragraph 59; Metallgesellschaft atii3,
cited above, paragraph 59, and Case C-307/97 Saint-
Gobain ZN [1999] ECR 1-6161, paragraph 51).

37.

As regards more specifically the justificatioased on
the risk of tax evasion, it is important to notettithe
legislation at issue here does not have the specifi
purpose of preventing wholly artificial arrangemgnt
designed to circumvent German tax legislation, from
attracting a tax benefit, but applies generally aioy
situation in which the parent company has its sfeat,
whatever reason, outside the Federal Republic of
Germany. Such a situation does not, of itself, ieatask
of tax evasion, since such a company will in angrg\be
subject to the tax legislation of the State in \khitis
established (see, to that effect, ICl, cited above,
paragraph 26).

38.



Moreover, according to the findings of the oaél
court itself, no abuse has been proved in the ptesese,
the loan having been made in order to assist Laiskho
Hohorst by reducing the interest burden resultiognfits
bank loan. Furthermore it is clear from the caketfiat
Lankhorst-Hohorst made a loss in the 1996, 1997 and
1998 financial years and its loss largely exceetled
interest paid to LT BV.

39.

Second, the German and United Kingdom
Governments submit that Paragraph 8a(1), Head theof
KStG is also justified by the need to ensure theecence
of the applicable tax systems. More specificallyatt
provision is in accordance with the arm's lengihgiple,
which is internationally recognised and pursuanwiich
the conditions upon which loan capital is made latée
to a company must be compared with the conditions
which the company could have obtained for suchaa lo
from a third party. Article 9 of the Model Conventiof
the Organisation for Economic Cooperation and
Development (OECD) reflects that concern in prowdin
for inclusion in profits for tax purposes where
transactions are concluded between linked compames
conditions which do not correspond to market cood#.

40.

In Case C-204/90 Bachmann [1992] I-249 and in Case
C-300/90 Commission v Belgium [1992] ECR 1-305 the
Court held that the need to ensure the coherentieeof
tax system may justify rules which restrict theefre
movement of persons.

41.

However, that is not the case with the rulesssiie
here.
42,

Although  in Bachmann and Commission v Belgium,

since the taxpayer was one and the same persae, the
was a direct link between deductibility of pensand life
assurance contributions and taxation of the suneiwed
under those insurance contracts and preservatighabf
link was necessary to safeguard the coherence ef th
relevant tax system, there is no such direct lihlere, as

in the present case, the subsidiary of a non-reside
parent company suffers less favourable tax treatuec

the German Government has not pointed to any tax
advantage to offset such treatment (see, to that
effect, Wielockx, paragraph 24; Case C-484/93 Swenss
and Gustavsson[1995] ECR |- 3955, paragraph
18; Eurowings Luftverkehr, paragraph 42; Verkoajjen
paragraphs 56 to 58, and Baars, paragraph 40).
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43.

Third, the United Kingdom Government, referrittg
paragraph 31 of the judgment in Futura Participestiand
Singer, submits that the national measure at ibswe
could be justified by the concern to ensure the
effectiveness of fiscal supervision.

44,

It is enough to find in that regard that nousngnt has
been put to the Court to show how the classificatides
contained in Paragraph 8a(1), Head 2, of the K$&Goha
such a nature as to enable the German tax audwotdi
supervise the amount of taxable income.

45,

Having regard to all the foregoing considernagiothe
answer to be given to the national court must ts th
Article 43 EC is to be interpreted as precludingemsure
such as that contained in Paragraph 8a(1), HeatltBe
KStG.

Costs
46.

The costs incurred by the German, Danish anitedn
Kingdom Governments and by the Commission, which
have submitted observations to the Court, are not
recoverable. Since these proceedings are, for dnteep
to the main proceedings, a step in the action mendi
before the national court, the decision on costsrimtter
for that court.

On those grounds,

THE COURT (Fifth Chamber),

in answer to the question referred to it by the
Finanzgericht Minster by order of 21 August 2000,
hereby rules:

Article 43 EC is to be interpreted as precludingemsure
such as that contained in Paragraph 8a(1), HeatltBe
Korperschaftsteuergesetz (Law on corporation tax).

Wathelet
Timmermans
Edward
Jann
Rosas
Delivered in open court in Luxembourg on 12 Decembe
2002.
R. Grass
M. Wathelet
Registrar
President of the Fifth Chamber

Rozsudek Soudniho dvora ze dne 14. unora 1995. Fina nzamt KoélIn-
Altstadt proti Rolandu Schumackerovi. V éc C-279/93.
Keywords imposed on residents ° Permissible ° Exception A-No

resident who obtains the major part of his incomaanf
++++ the work in respect of which he is taxed

1. Freedom of movement for persons ° Employed
persons ° Equal treatment ° Remuneration ° Inc@xe t
Income received within the territory of a MembeatSt
by a national of another Member State ° Power ef th
first State to lay down conditions for liability tax and
the manner in which tax is to be levied ° Limits

(EEC Treaty, Art. 48)

2. Freedom of movement for persons ° Employed
persons ° Equal treatment ° Remuneration ° Inc@xe t
Non-resident working as an employed person in the
territory of a Member State ° Heavier taxation ttiat

(EEC Treaty, Art. 48)

3. Freedom of movement for persons ° Employed
persons ° Equal treatment ° Remuneration ° Inc@xe t
National rules under which the benefit of proceduier

the annual adjustment of deductions at source is
conditional upon residence ° Not permissible

(EEC Treaty, Art. 48)

Summary

1. Although direct taxation does not as such fathiw
the purview of the Community, the powers retained by
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the Member States must nevertheless be exercised
consistently with Community law.

Accordingly, Article 48 of the Treaty must be imiested

as being capable of limiting the right of a Mem[State

to lay down conditions concerning the liabilitytexation

of a national of another Member State and the nraimne
which tax is to be levied on the income receivechlyg
within its territory, since that article does ndlow a
Member State, as regards the collection of diatg, to
treat a national of another Member State emplogetie
territory of the first State in the exercise of hight of
freedom of movement less favourably than one advita
nationals in the same situation.

2. Although Article 48 of the Treaty does not ifingiple
preclude the application of rules of a Member Statger
which a non-resident working as an employed pemon
that Member State is taxed more heavily on his meo
than a resident in the same employment, the paosi§io
different in a case where the non-resident receives
significant income in the State of his residencal an
obtains the major part of his taxable income from a
activity performed in the State of employment, wilie
result that the State of his residence is notposition to
grant him the benefits resulting from the takindoin
account of his personal and family circumstancéerd

is no objective difference between the situatiohsuch a
non-resident and a resident engaged in comparable
employment such as to justify different treatmest a
regards the taking into account for taxation puegosf
the taxpayer' s personal and family circumstances.

It follows that Article 48 of the Treaty must be
interpreted as precluding the application of rutésa
Member State under which a worker who is a natiofial
and resides in, another Member State and is emplioye
the first State is taxed more heavily than a workbo
resides in the first State and performs the samgk wo
there when the national of the second State obtams
income entirely or almost exclusively from the work
performed in the first State and does not receaivéhe
second State sufficient income to be subject tatiax
there in a manner enabling his personal and family
circumstances to be taken into account.

3. Article 48 of the Treaty must be interpreted as
precluding legislation of a Member State on direct
taxation under which the benefit of procedures sash
annual adjustment of deductions at source in réspfec
wages tax and the assessment by the administiaitibie
tax payable on remuneration from employment is
available only to residents, thereby excluding redtu
persons who have no permanent residence or usodéab
on its territory but receive income there from
employment.

Parties

In Case C-279/93,

REFERENCE to the Court under Article 177 of the EEC
Treaty by the Bundesfinanzhof (Federal Finance Qourt
for a preliminary ruling in the proceedings pending

before that court between

Finanzamt Koeln-Altstadt

and

Roland Schumacker

on the interpretation of Article 48 of the EEC Txeat

THE COURT,

composed of: G.C. Rodriguez Iglesias, President, F.A.
Schockweiler (Rapporteur), P.J.G. Kapteyn and C.
Gulmann (Presidents of Chambers), G.F. Mancini, C.N,

Kakouris, J.C. Moitinho de Almeida, J.L. Murray, DG\
Edward, J.-P. Puissochet and G. Hirsch, Judges,
Advocate General: P. Léger,

Registrar: H.A. Ruehl, Principal Administrator,

after considering the written observations subrmhitbe
behalf of:

° Finanzamt Koeln-Altstadt, by D. Deutgen, its keitler
Regierungsdirektor;

° Roland Schumacker, by W. Kaefer, Rechtsanwalt,
Aachen, and G. Sass, Avocat and Tax Adviser, Tenjur

° the German Government, by E. Roeder, Ministetialra
in the Federal Ministry of the Economy and C.D.
Quassowski, Regierungsdirektor in the same ministry,
acting as Agents;

° the Greek Government, by D. Raptis, State Legal
Adviser, and I. Chalkias, Assistant State Legal Adviin

the State Legal Service, acting as Agents;

° the French Government, by C. de Salins, Assistant
Director in the Legal Directorate in the Ministnf o
Foreign Affairs, and J.-L. Falconi, Secretary faré&ign
Affairs in the Legal Directorate in the same Minyst
acting as Agents;

° the Netherlands Government, by A. Bos, Legal Aelvis
in the Ministry of Foreign Affairs, acting as Agent

° the United Kingdom, by J.E. Collins, Assistant
Treasury Solicitor, acting as Agent, and A. Mos€&} Q

° the Commission, by J. Grunwald and E. Traversisof
Legal Service, acting as Agents, assisted by B. Kaeb
Keuk, Professor at the University of Bonn,

having regard to the Report for the Hearing,

after hearing the oral observations of the Finatzam
Koeln-Altstadt, represented by D. Deutgen and by V.
Nickel, Regierungsdirektor, Oberfinanzdirektion Kwmel
acting as Agents, Roland Schumacker, represent&t. by
Kaefer and G. Sass, the Danish Government, regezben
by P. Biering, Legal Adviser, Ministry of Foreign fafrs,
acting as Agent, the German Government, represehted
Sedemund, Rechtsanwalt, Cologne, the Greek
Government, represented by P. Kamarineas, Statal Leg
Adviser, acting as Agent, the French Government,
represented by J.-L. Falconi, the Netherlands
Government, represented by J. W. de Zwaan, Assistan
Legal Adviser in the Ministry of Foreign Affairscting

as Agent, the United Kingdom, represented by J.E.
Collins and A. Moses QC, and the Commission,
represented by J. Grunwald and E. Traversa, addiste
Professor B. Knobbe-Keuk, at the hearing on 18 Qxtob
1994,

after hearing the Opinion of the Advocate Generdha
sitting on 22 November 1994,

gives the following

Judgment

Grounds

1 By order of 14 April 1993, received at the Court
Registry on 14 May 1993, the Bundesfinanzhof reterre
to the Court for a preliminary ruling under Artiddg7 of

the EEC Treaty several questions on the interpoetatf
Article 48 of the EEC Treaty in order to enabledt t
assess the compatibility with Community law of certa
provisions of the legislation of the Federal Repulalf
Germany on income tax under which taxpayers are
treated differently depending on whether or notythe
reside within national territory.

2 Those questions were raised in proceedings batwee
the Finanzamt Koeln-Altstadt (Tax Office, Cologne
Alstadt) and Roland Schumacker, a Belgian national,



concerning the way in which the latter' s earniagsan
employee were taxed in Germany.

3 In Germany, the Einkommensteuergesetz (Law on
income tax, hereinafter "the EStG") applies differeax
regimes to employed persons according to theidessie.

4 Under Paragraph 1(1) of the EStG, natural peradrs
have their permanent residence or usual abode in
Germany are subject there to tax on all their ineom
("unlimited taxation").

5 However, under Paragraph 1(4) natural persorts it
permanent residence or usual abode in Germany are
subject to tax only on the part of their incomesiag in
Germany ("limited taxation"). Under Paragraph 484},
such income of German origin includes in particular
income from employment in Germany.

6 In Germany, in general, tax on income from
employment is deducted at source by the employen fr
workers' wages and is then paid to the tax admitist.

7 For this deduction at source to be carried aupleyed
persons subject to unlimited taxation are dividatb i
several taxation categories (Paragraph 38b of 8iSE
Unmarried persons come within category | (geneaal t
tariff). Married employed persons who are not
permanently separated come within category Ill (the
"splitting" tariff, Paragraph 26b of the EStG), pided
that both spouses are resident in Germany ancuajecs

to unlimited taxation. The German "splitting" regirwas
introduced to mitigate the progressive nature o th
income tax rates. Under the "splitting" regime, the
spouses' total income is aggregated, notionalhjbated

to each spouse as to 50% and then taxed accordifgly
the income of one spouse is high and that of therdow,
"splitting” makes their taxable amounts the samd an
palliates the progressive nature of the incomeadtes.

8 Employed persons subject to unlimited taxatioso al
benefit from the procedure of annual adjustmentades

tax (Paragraph 42b of the EStG). Under that prosgdu
the employer is required to refund to the emplqgya of

the wages tax which he has levied where the agtreda
the sums deducted each month exceeds the amount
indicated by the tax scale for the year, for examiblthe
amount of wages has varied from month to month.

9 Moreover, employed persons subject to unlimited
taxation qualified, until 1990, for annual wagex ta
adjustment by the tax administration and, sincenthe
have qualified for the procedure whereby the tax is
assessed by the administration (Paragraph 46 of the
EStG). That procedure makes it possible to seagdinst
income from employment losses suffered in respéct o
income of another kind (for example, dividends).

10 Finally, in the case of persons subject to uitdich
taxation, tax is assessed according to overalitaki
pay, that is to say having regard to all the otheome
received by such taxpayers and to their persondl an
family circumstances (family expenses, welfare asps
and other outgoings which in general give rise an t
reliefs and rebates).

11 Some of the above benefits are withheld fronse¢ho
employed persons who are subject only to limited
taxation. The German Gesetz zur einkommensteuerich
Entlastung von Grenzpendlern und anderen beschraenk
steuerpflichtigen natuerlichen Personen und zur
AEnderung anderer gesetzlicher Vorschriften °
Grenzpendlergesetz (Law reducing taxation of the
income of cross-frontier workers and other natural
persons subject to limited taxation and amendirtgrot
legislative provisions) of 24 June 1994, whichnitehded
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to remedy this situation at national level, is nglevant

in the present case since it had not come intefatahe
material time.

12 Under the legislation in force at the materialet
persons subject to limited taxation came withiregaty |
(general tariff) regardless of their family circumnsces
(Paragraph 39d of the EStG). Consequently, theyndid
qualify for the tax benefit of "splitting" and méad
employed persons were treated in the same way as
unmarried persons.

13 A simplified tax procedure was applied to pesson
subject to limited taxation. Their liability to inme tax
was deemed to be definitively discharged by thethign
deduction at source made by the employer. They were
excluded both from the annual wages tax adjustment
made by the employer (Paragraph 50(5) of the E&t@)
from the annual income tax assessment by
administration. Without such annual wages
adjustment, they could not qualify for reimburseimeh
any overpaid tax at the end of the year.

14 Finally, by contrast with employed persons scibie
unlimited taxation, persons subject to limited to@
were not entitted to deduct their social expenses
(premiums in respect of old-age, sickness or ingli
insurance) where they exceeded the flat ratesdaitin

in the taxation scale.

15 According to the case-file, Mr Schumacker hasgb
lived in Belgium with his wife and their children ftar

first working in Belgium, he was employed in Germany
from 15 May 1988 until 31 December 1989, although h
continued to live in Belgium. Mrs Schumacker, whoswa
not employed, drew unemployment benefit in Belgium
only during 1988. Since 1989, Mr Schumacker' s wage
have been the household' s sole income.

16 Pursuant to Article 15(1) of the Double Taxation
Treaty concluded between Belgium and Germany on
11 April 1967, the right to tax Mr Schumacker' sges
was, as from 15 May 1988, vested in the Federal
Republic of Germany, as the State where he worked. M
Schumacker' s wages were thus subject in Germaay to
deduction at source by his employer, calculated by
reference to taxation category |, pursuant to Rapdts
1(4) and 39d of the EStG.

17 On 6 March 1989, Mr Schumacker asked the
Finanzamt to calculate his tax on an equitable shasi
(Paragraph 163 of the Abgabenordnung ° the German
Tax Code), by reference to tax category Ill (norgnall
applicable to married employed persons residing in
Germany, giving them the right to "splitting") and
requested that the difference between the dedufrbom

his wages each month, on the basis of tax catdgaryd
what would be payable by him on the basis of tax
category lll, be refunded to him.

18 The Finanzamt rejected his request by decision o
22 June 1989, whereupon Mr Schumacker instituted
proceedings before the Finanzgericht, Cologne. That
court upheld Mr Schumacker' s claims in respecta8

and 1989 and ordered the Finanzamt to take a dedaisi

an equitable basis pursuant to Article 163 of tieen@n

tax code. The Finanzamt then brought an appeal on a
point of law before the Bundesfinanzhof against the
judgment of the Finanzgericht.

19 The Bundesfinanzhof is uncertain whether Artit8e

of the EEC Treaty may have a bearing on the decision
be given in the case before it. It has therefoagest the
proceedings pending a ruling from the Court of destin

the following questions:

the
tax
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"1. Does Article 48 of the EEC Treaty restrict tight of

the Federal Republic of Germany to levy income tavao
national of another EC Member State?

If so:

2. Does Article 48 of the EEC Treaty allow the Fedler
Republic of Germany to impose a higher level of meo
tax on a natural person of Belgian nationality, vhesle
permanent residence and usual abode is in Belgium an
who has acquired his professional qualificationgl an
experience there, than on an otherwise comparable
person resident in the Federal Republic of Germiny,
the former commences employment in the Federal
Republic of Germany without transferring his pernrgne
residence to the Federal Republic of Germany?

3. Does it make any difference if the person of Belg
nationality referred to in Question 2 derives almak
(that is over 90%) of his income from the Federal
Republic of Germany and the said income is also only
taxable in the Federal Republic of Germany, in
accordance with the Double Taxation Agreement
between the Federal Republic of Germany and the
Kingdom of Belgium?

4. Is it contrary to Article 48 of the EEC Treatyr fihe
Federal Republic of Germany to exclude natural perso
who have no permanent residence or usual abod®ein t
Federal Republic of Germany and in that countryweeri
income from employment from the annual wages tax
adjustment and also to deny them the possibilitgedifg
assessed for income tax with account being taken of
earnings from employment?"

The first question

20 By its first question, the national court askseesially
whether Article 48 of the Treaty must be interptess
being capable of limiting the right of a Member t8tto

lay down the conditions concerning the liability to
taxation of a national of another Member State tred
manner in which tax is to be levied on the income
received by him within its territory.

21 Although, as Community law stands at presengctlir
taxation does not as such fall within the purvieitiee
Community, the powers retained by the Member States
must nevertheless be exercised consistently with
Community law (see the judgment in Case C-246/89
Commission v United Kingdom [1991] ECR [-4585,
paragraph 12).

22 With regard more particularly to the free movaima
persons within the Community, Article 48(2) of the
Treaty requires the abolition of any discriminatiossed

on nationality between workers of the Member States
regards, inter alia, remuneration.

23 In that connection, the Court held in Case C-135/8
Biehl v Administration des Contributions [1990] ECR I-
1779, paragraph 12) that the principle of equalttrent
with regard to remuneration would be rendered
ineffective if it could be undermined by discrimioey
national provisions on income tax. That is why the
Council laid down the requirement in Article 7 of
Regulation (EEC) No 1612/68 of 15 October 1968 on the
free movement of workers within the Community (OJ,
English Special Edition 1968 (ll) p. 475) that werk
who are nationals of a Member State are to enjoyhe
territory of another Member State, the same taefisn

as nationals working there.

24 In view of the foregoing, the answer to be gitethe
first question is that Article 48 of the Treaty rhime
interpreted as being capable of limiting the rigiita
Member State to lay down conditions concerning the

liability to taxation of a national of another MeenState
and the manner in which tax is to be levied oniticeme
received by him within its territory, since thatiele does
not allow a Member State, as regards the collectibn
direct taxes, to treat a national of another Mentiate
employed in the territory of the first State in tercise

of his right of freedom of movement less favourathign
one of its own nationals in the same situation.

The second and third questions

25 By its second and third questions, which it is
appropriate to consider together, the national tceeeks
essentially to ascertain whether Article 48 of Treaty
must be interpreted as precluding the applicationles

of a Member State under which a worker who is a
national of, and resides in, another Member Statkia
employed in the first State is taxed more heavignt a
worker who resides in the first State and perfotires
same work there. The national court also asks veneth
the answer to that question is affected by thetfzat the
national of the second Member State derives hignec
entirely or almost exclusively from his work in tfiest
Member State and does not receive, in the secaaie, St
sufficient income to be subject to taxation themeai
manner enabling his personal and family circumstanc
to be taken into account.

26 The Court has consistently held that the rules
regarding equal treatment forbid not only overt
discrimination by reason of nationality but alsbcalvert
forms of discrimination which, by the applicatiohather
criteria of differentiation, lead in fact to thensa result
(Case 153/73 Sotgiu v Deutsche Bundespost [1974] ECR
153, paragraph 11).

27 ltis true that the rules at issue in the maoteedings
apply irrespective of the nationality of the taxpay
concerned.

28 However, national rules of that kind, under vahi
distinction is drawn on the basis of residencehat hon-
residents are denied certain benefits which are,
conversely, granted to persons residing within ameti
territory, are liable to operate mainly to the aeént of
nationals of other Member States. Non-residentsirare
the majority of cases foreigners.

29 In those circumstances, tax benefits granteg tml
residents of a Member State may constitute indirect
discrimination by reason of nationality.

30 It is also settled law that discrimination caiseonly
through the application of different rules to comgtde
situations or the application of the same ruleifteent
situations.

31 In relation to direct taxes, the situations edidents
and of non-residents are not, as a rule, comparable

32 Income received in the territory of a Memben&tay

a non-resident is in most cases only a part oftdtial
income, which is concentrated at his place of ersid.
Moreover, a non-resident' s personal ability to pey;
determined by reference to his aggregate incomehand
personal and family circumstances, is more eagg$ess
at the place where his personal and financial éstsrare
centred. In general, that is the place where heHhigs
usual abode. Accordingly, international tax lawdan
particular the Model Double Taxation Treaty of the
Organization for  Economic  Cooperation and
Development (OECD), recognizes that in principle the
overall taxation of taxpayers, taking account oéith
personal and family circumstances, is a mattertfier
State of residence.



33 The situation of a resident is different in ao ds the
major part of his income is normally concentratedhie
State of residence. Moreover, that State genetally
available all the information needed to assess the
taxpayer' s overall ability to pay, taking accowfthis
personal and family circumstances.

34 Consequently, the fact that a Member State does n
grant to a non-resident certain tax benefits witiglmants

to a resident is not, as a rule, discriminatorycsithose
two categories of taxpayer are not in a comparable
situation.

35 Accordingly, Article 48 of the Treaty does not i
principle preclude the application of rules of arivier
State under which a non-resident working as an
employed person in that Member State is taxed more
heavily on his income than a resident in the same
employment.

36 The position is different, however, in a casehsas
this one where the non-resident receives no sagmifi
income in the State of his residence and obtamsrthjor
part of his taxable income from an activity perfednin

the State of employment, with the result that theteSof

his residence is not in a position to grant himlibaefits
resulting from the taking into account of his persloand
family circumstances.

37 There is no objective difference between theasitns

of such a non-resident and a resident engaged in
comparable employment, such as to justify different
treatment as regards the taking into account fomti@n
purposes of the taxpayer' s personal and family
circumstances.

38 In the case of a non-resident who receives ta@m
part of his income and almost all his family incomea
Member State other than that of his residence,
discrimination arises from the fact that his peedcemnd
family circumstances are taken into account neiitnéne
State of residence nor in the State of employment.

39 The further question arises whether there is any
justification for such discrimination.

40 The view has been advanced, by those MembegsStat
which have submitted observations, that discringinat
treatment ° regarding the taking into account okpeal
and family circumstances and the availability of
"splitting” ° was justified by the need for consist
application of tax regimes to non-residents. That
justification, based on the need for cohesion @f tidux
system, was upheld by the Court in Case C-204/90
Bachmann v Belgium [1992] ECR [-249, paragraph 28).
According to those Member States, there is a link
between the taking into account of personal andlyam
circumstances and the right to tax worldwide income
Since the taking into account of those circumstarise
matter for the Member State of residence, whicalane
entitled to tax worldwide income, they contend ttreg
State on whose territory the non-resident workssdos
have to take account of his personal and family
circumstances since otherwise the personal andlyfami
circumstances of the non-resident would be takeéo in
account twice and he would enjoy the corresponting
benefits in both States.

41 That argument cannot be upheld. In a situatimh sis
that in the main proceedings, the State of resielenc
cannot take account of the taxpayer' s personal and
family circumstances because the tax payable tiere
insufficient to enable it to do so. Where thathe tase,
the Community principle of equal treatment requirest,

in the State of employment, the personal and family
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circumstances of a foreign non-resident be takea in
account in the same way as those of resident re$ion
and that the same tax benefits should be grantkifito

42 The distinction at issue in the main proceediagbus

in no way justified by the need to ensure the cioimesf

the applicable tax system.

43 At the hearing, the Finanzamt argued that
administrative  difficulties prevent the State of
employment from ascertaining the income which non-
residents working in its territory receive in th&8tate of
residence.

44 That argument likewise cannot be upheld.

45 Council Directive 77/799/EEC of 19 December 1977
concerning mutual assistance by the competent
authorities of the Member States in the field aofedi
taxation (OJ 1977 L 336, p. 15) provides for ways o
obtaining information comparable to those existing
between tax authorities at national level. Therénis no
administrative obstacle to account being takenha t
State of employment of a non-resident' s persondl a
family circumstances.

46 More particularly, it must be pointed out thaet
Federal Republic of Germany grants frontier workers
resident in the Netherlands and working in Germirey
tax benefits resulting from the taking into accoohtheir
personal and family circumstances, including the
"splitting tariff". Provided that they receive aalst 90%

of their income in Germany, those Community natisnal
are treated in the same way as German nationalsr und
the German Law of 21 October 1980 implementing the
additional protocol of 13 March 1980 to the Double
Taxation Treaty between the Federal Republic of
Germany and the Kingdom of the Netherlands of X&Ju
1959.

47 The answer to be given to the second and third
questions is therefore that Article 48 of the Tyeaust

be interpreted as precluding the application oésuwf a
Member State under which a worker who is a natiofial
and resides in, another Member State and is emplioye
the first State is taxed more heavily than a wonrkbp
resides in the first State and performs the samek wo
there when, as in the main action, the nationathef
second State obtains his income entirely or almost
exclusively from the work performed in the firstaft
and does not receive in the second State suffioienme

to be subject to taxation there in a manner enghiis
personal and family circumstances to be taken into
account.

The fourth question

48 By its fourth question, the national court essdigt
asks whether Article 48 of the Treaty must be prieted

as precluding a provision in the legislation of ariber
State on direct taxation under which the benefit of
procedures such as annual adjustment of deductibns
source in respect of wages tax and the assessméene b
administration of the tax payable on remunerati@mf
employment is available only to residents, thereby
excluding natural persons who have no permanent
residence or usual abode on its territory but xecei
income there from employment.

49 The answers to the second and third questioms ha
disclosed discrimination of a substantive naturevben
non-resident Community nationals and nationalsiesgi

in Germany. It is necessary to consider whetheh suc
discrimination also exists at procedural level infar as
the application of the abovementioned adjustment
procedures is available only to resident natiomald is
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withheld from non-resident Community nationalssutch
discrimination is found to exist, it will be necasg to
decide whether there is any justification for it.

50 It should be noted at the outset that in Gernthsy
wages tax deducted at source is deemed to dischirge
liability to income tax on remuneration from emphagnt.

51 According to the order from the national coloy,
virtue of the discharge from liability arising frotme
deduction at source, non-residents are first odiefirived,

for reasons of administrative simplification, of eth
possibility of relying, in the procedure for the naml
adjustment of deductions at source or in connegtiiin

the assessment by the administration of tax on
remuneration from employment, on certain items fagnm
part of the basis of assessment (for example, atoual
expenses, special expenditure or so-called extirzamd
costs) which might give rise to a partial refundiod tax
deducted at source.

52 Non-residents may thereby be placed in a less
advantageous position than residents, the latt@rgbe
taxed, by virtue of Paragraphs 42, 42a and 46e&6tG,

in principle in such a way that all items formingrpof

the basis of assessment are taken into account.

53 In its observations, the German Government
emphasized that German law provides for a procedure
under which non-resident taxpayers may ask the tax
administration to supply them with a tax certifeat
indicating certain reliefs to which they are estitland
which the tax administration must retrospectively
apportion equally over the calendar year (Parag@&8th

of the EStG). The employer is then entitled, untert
paragraph in conjunction with Paragraph 41c ofEB¢G,

to reimburse, with the next payment of wages, thges

tax collected up to that time if the employee pded the
employer with a certificate having retroactive effelf

the employer does not exercise that right, theshjant
may be made by the tax administration after the @nd
the calendar year.

54 However, it must be noted that those provisiares
not binding and that neither the Finanzamt Koeltstadt

nor the German Government has referred to any
provision imposing an obligation on the tax
administration to remedy in all cases the discratony
consequences of application of the provisions & th
EStG at issue.

55 Secondly, since they do not have the benefithef
abovementioned procedures, non-residents who in the
course of the year have left employment in a Member
State in order to take up another post in anothember
State, or who have been unemployed for part of/éze,
cannot obtain reimbursement of any overpaid taxfro
their employer or from the tax administration.

56 It is apparent from the order from the natiooc@lirt
that an equitable procedure exists under German law
pursuant to which a non-resident may ask the tax
administration to review his situation and receatellthe
taxable amount. That procedure is provided for by
Paragraph 163 of the German tax code.

57 However, it does not suffice to meet the reqoiets

of Article 48 of the Treaty for a foreign worker bave to
rely on equitable measures adopted by the tax
administration on a case-by-case basis. Moreoweitsi
judgment in Biehl, cited above, the Court rejected th
arguments to that effect advanced by the Luxembtaxg
administration.

58 It follows that Article 48 of the Treaty requsrequal
treatment at procedural level for non-resident Comitgu

nationals and resident nationals. Refusal to gramt- n
resident Community nationals the benefit of annual
adjustment procedures which are available to raside
nationals constitutes unjustified discrimination.

59 The answer to be given to the national court is
therefore that Article 48 of the Treaty must beeipteted

as precluding a provision in the legislation of arivber
State on direct taxation under which the benefit of
procedures such as annual adjustment of deductibns
source in respect of wages tax and the assessméne b
administration of the tax payable on remuneratiamf
employment is available only to residents, thereby
excluding natural persons who have no permanent
residence or usual abode on its territory but kecei
income there from employment.

Decision on costs

Costs

60 The costs incurred by the Danish, German, Greek,
French, Netherlands and United Kingdom Governments
and the Commission of the European Communities,
which have submitted observations to the Court,naite
recoverable. Since these proceedings are, for dnteep

to the main proceedings, a step in the action mendi
before the national court, the decision on costsnmtter

for that court.

Operative part

On those grounds,

THE COURT,

in answer to the questions referred to it by the
Bundesfinanzhof by order of 14 April 1993, hereblgsu

1. Article 48 of the EEC Treaty must be interpreted
being capable of limiting the right of a Member t8t#

lay down conditions concerning the liability to &don

of a national of another Member State and the maimne
which tax is to be levied on the income receivechlmg
within its territory, since that article does ndioa a
Member State, as regards the collection of dil@atg, to
treat a national of another Member State emplogatie
territory of the first State in the exercise of hight of
freedom of movement less favourably than one afita
nationals in the same situation.

2. Article 48 of the Treaty must be interpreted as
precluding the application of rules of a Membert&Sta
under which a worker who is a national of, anddesiin,
another Member State and is employed in the fitateS

is taxed more heavily than a worker who residethin
first State and performs the same work there whsrin
the main action, the national of the second Sthtais

his income entirely or almost exclusively from tiverk
performed in the first State and does not receivéhe
second State sufficient income to be subject tatiax
there in a manner enabling his personal and family
circumstances to be taken into account.

3. Article 48 of the Treaty must be interpreted as
precluding a provision in the legislation of a Memb
State on direct taxation under which the benefit of
procedures such as annual adjustment of deductibns
source in respect of wages tax and the assessméne b
administration of the tax payable on remuneratiamf
employment is available only to residents, thereby
excluding natural persons who have no permanent
residence or usual abode on its territory but kecei
income there from employment.
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Keywords

Inspecteur

++++
Freedom of movement for persons ° Freedom of
establishment ° Fiscal legislation ° Right to dedinei
taxable income profits allocated to form a pension
reserve ° Right refused, by reason of residenceadbto

a national of another Member State who has madefuse
the freedom of establishment ° Justification ° Teraof

the future old-age annuity in another Member State
pursuant to a bilateral tax convention ° Not pesibie

(EC Treaty, Art. 52)

Summary

A rule laid down by a Member State which allows its
residents to deduct from their taxable income kessn
profits which they allocate to form a pension resdout
denies that benefit to Community nationals liablep&y

tax who, although resident in another Member State,
receive all or almost all of their income in thesfiState,
cannot be justified by the fact that the periodémgion
payments subsequently drawn out of the pensiomwese
by the non-resident taxpayer are not taxed in tret f
State but in the State of residence ° with whiah fibst
State has concluded a double-taxation conventieveh

if, under the tax system in force in the first 8ta strict
correspondence between the deductibility of theuart®
added to the pension reserve and the liabilityaxoaf the
amounts drawn out of it cannot be achieved by
generalizing the benefit. Such discrimination ieréfore
contrary to Article 52 of the Treaty.

Parties

In Case C-80/94,

REFERENCE to the Court under Article 177 of the EC
Treaty by the Gerechtshof te ‘'s-Hertogenbosch
(Netherlands) for a preliminary ruling in the predangs
pending before that court between

G.H.E.J. Wielockx

and

Inspecteur der Directe Belastingen

on the interpretation of Article 52 of the EEC Treat
now the EC Treaty,

THE COURT,

composed of: G.C. Rodriguez Iglesias, President, F.A.

Schockweiler, P.J.G. Kapteyn, C. Gulmann and Pn Jan
(Presidents of Chambers), G.F. Mancini, J.C. Moiinh
de Almeida, D.A.O. Edward (Rapporteur), G. Hirsch, H
Ragnemalm and L. Sevén, Judges,

Advocate General: P. Léger,

Registrar: L. Hewlett, Administrator,

after considering the written observations submiitte

° by the Inspecteur der Directe Belastingen, J.W.K.
Keizer,

° on behalf of the Italian Government, by Profesdor
Leanza, Head of the Department for Legal Affairghef
Ministry of Foreign Affairs, assisted by M. Fioijll
Avvocato dello Stato,

° on behalf of the Netherlands Government, by A.,Bos
Legal Adviser at the Ministry of Foreign Affairscting

as Agent,
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. E. J. Wielockx
C-80/94.

° on behalf of the Commission of the European
Communities, by H. Michard and B.J. Drijber, of the
Legal Service, acting as Agents,

having regard to the Report for the Hearing,

after hearing the oral observations of G.H.E.J. ¢,
represented by A.W. Gaertner, Tax Adviser, the
Netherlands Government, represented by Mr Van den
Oosterkamp, Deputy Legal Adviser at the Ministry of
Foreign Affairs, acting as Agent, the German
Government, represented by E. Roeder, Ministeriatat
the Federal Ministry of Economic Affairs, acting as
Agent, and the Commission of the European
Communities at the hearing on 2 May 1995,

after hearing the Opinion of the Advocate Generdha
sitting on 31 May 1995,

gives the following

Judgment

Grounds

1 By order of 16 February 1994, received at the Conr

2 March 1994, the Gerechtshof te 's-Hertogenbosch
(Regional Court of Appeal, 's-Hertogenbosch) refetced
the Court for a preliminary ruling under Article 167

the EC Treaty three questions on the interpretatibn
Article 52 of the EEC Treaty, now the EC Treaty.

2 Those questions were raised in proceedings batwee
Mr Wielockx, a Belgian national resident in Belgium,
and the Inspecteur der Directe Belastingen (Inspeuft
Direct Taxes, hereinafter "the inspector") conaggrthe
latter' s refusal to deduct from the former' s bdaa
income contributions to a pension reserve.

3 In the Netherlands, Article 1 of the Wet op de
Inkomstenbelasting of 16 December 1964 (Law on
Income Tax, Staatsblad 519, hereinafter "the 186#)I
defines "national taxpayers" as natural persoridertin

the Netherlands as opposed to "foreign taxpayers",
natural persons who are not resident in the Nethdd
but who do receive income there.

4 The Law of 16 November 1972 (Staatsblad 612)
amended the 1964 law, adding Article 44d(1) which
establishes a voluntary pension-reserve tax schieme
self-employed persons. Under that scheme, suclompers
may allocate a proportion of the profits of theirstmess

to form a pension reserve with the advantage that t
amounts set aside each year remain in the business.

5 Article 3(3) of the 1964 law provides that natbn
taxpayers are subject to tax on the income arifioig
their business profits, reduced by amounts addeithido
pension reserve and increased by amounts takeof @ut
The maximum annual deductible contribution to a
pension reserve is reduced by the amount of anyipre
paid pursuant to compulsory membership of an
occupational pension scheme.

6 Article 44f(1)(e) of that law provides that whéme
taxpayer reaches the age of 65 the pension regeitee

be liquidated. It is then treated as income anddaeither
once on the total capital or as and when periodic
payments are made from that capital.

7 Pursuant to Articles 48 and 49 of the 1964 laeifyn
taxpayers are taxed solely on their "taxable nation
income", namely their total income in the Nethedsn
during a calendar year as reduced by losses. Adi8(3)

of the 1964 law does not include pension-reserve
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contributions among the amounts which may be deduct
from that income. However, a ministerial tax-lawcaiar
provides for a correction under which personal
commitments and extraordinary charges may be deduct
where at least 90% of the non-resident taxpayeorid-
wide income is subject to income tax in the Netedk.
That circular does not cover pension reserves.

8 Article 18 of the OECD draft convention (Model
Double-Taxation Convention on Income and on Capital,
Report of the Committee on Fiscal Affairs of the OECD,
1977) provides: "Subject to the provisions of paagh 2

of Article 19 [concerning civil servants' pensions]
pensions and other similar remuneration paid to a
resident of a Contracting State in consideratiorpat
employment shall be taxable only in that State."

9 Article 14(1) of the double-taxation convention
between the Netherlands and Belgium (Tractatenblad,
1970, no 192) provides furthermore that profits and
income derived by a resident of one of the Statas fa
profession are taxable in the other State if heahstable
establishment there for the exercise of his pradess

10 Mr Wielockx is a partner in a physiotherapy (i

in Venlo (Netherlands). He receives his entire ineo
and is liable to pay tax there.

11 Mr Wielockx asked the inspector to deduct frois h
taxable income in the Netherlands for 1987 (HFL9Z2
reduced to HFL 65 643 by the tax authorities) tine ®f
HFL 5 145 representing his contribution to the pams
reserve. The inspector refused.

12 Mr Wielockx appealed against that decision ®tHx
chamber of the Gerechtshof te 's-Hertogenboscht Tha
court has doubts about the compatibility of the
Netherlands provisions on pension reserves with the
freedom of establishment laid down by Article 52tloé

EC Treaty. It accordingly stayed the proceedings and
requested the Court of Justice to give a prelinyimaling

on the following questions:

"1l. Does Article 52 of the Treaty establishing the
European Economic Community or any other provision
of that Treaty preclude a Member State, such as the
Netherlands, from levying a tax on the income dfired
persons whereby taxable persons receiving probis fa
business enterprise are accorded the right to itatest
so-called oudedagsreserve (pension reserve), thereb
reducing gross income (see Article 3(3)(@), in
conjunction with Articles 44d to 44l inclusive, thfe Wet

op de Inkomstenbelasting (Law on Income Tax) 1964 i
the version in force for the year in question}hit right

is not granted to a taxable person who is a ndtiof)a
and resident in, another Member State who receives
profits from a business enterprise in the first-timred
Member State on which he is liable to pay the
abovementioned tax?

2. In that regard, is it relevant that on the basi€hapter

Il of the Wet op de Inkomstenbelasting 1964 (Tdeab
Amount in the case of Foreign Taxable Persons) sums
removed from the oudedagsreserve do not form gdart o
the taxable Netherlands income of the foreign thxab
person, as a result of which, in the prevailingheeands
taxation system, the connection between the dédailikgti

of contributions to the oudedagsreserve and thz@litia

to taxation of sums removed therefrom is not erure
with regard to foreign taxable persons?

3. Is it also relevant whether or not all or almal$f the
foreign taxable person' s income is earned through
activities performed in the first-mentioned Member
State?"

13 The national court' s first and third questicsk
essentially whether Article 52 of the Treaty prelds a
Member State from allowing residents to deduct from
their taxable income business profits which thdgcaite

to form a pension reserve while denying that bertefi
Community nationals liable to pay tax who, although
resident in another Member State, receive all oroat

all of their income in the first State.

14 The national court' s second question asks thatCo
whether that difference in treatment may be juesdifby
the fact that the periodic pension payments sulesebu
drawn out of a pension reserve by the non-resident
taxpayer are not taxed in the State in which heksvbut

in the State of residence with which the first Sthas
concluded a double-taxation convention.

15 Those questions should be examined together.

16 Although direct taxation falls within the compete

of the Member States, the latter must none the less
exercise that competence consistently with Community
law and therefore avoid any overt or covert
discrimination by reason of nationality (Case C-®89/
Finanzamt Koeln-Altstadt v Schumacker [1995] ECR I-
225, paragraphs 21 and 26).

17 It is settled law that discrimination arisesotigh the
application of different rules to comparable siioias or
the application of the same rule to different dituzs.

18 In relation to direct taxes, the situations edidents
and of non-residents in a given State are not gdlger
comparable, since there are objective differenetwden
them from the point of view of the source of theame
and the possibility of taking account of their ailto
pay tax or their personal and family circumstances
(Schumacker, paragraph 31 et seq.).

19 A difference in treatment between those two
categories of taxpayers cannot therefore in itgef
categorized as discrimination within the meaninghaf
Treaty.

20 However, a non-resident taxpayer, whether enagloy
or self-employed, who receives all or almost allhig
income in the State where he works is objectivalyhie
same situation in so far as concerns income tas as
resident of that State who does the same work .tBert

are taxed in that State alone and their taxablenmecis
the same.

21 If a non-resident taxpayer is not given the saaxe
treatment as regards deductions from his taxalsienie

as a resident, his personal situation will be taken
account neither by the tax authorities of the Stetere

he works ° because he is not resident there ° nah®
State of residence ° because he receives no intteene
Consequently his overall tax burden will be greated

he will be at a disadvantage compared to a resident

22 It follows that a non-resident taxpayer whojrathe
main proceedings, receives all or almost all ofihg®me

in the State where he works but who is not entittedet

up a pension reserve qualifying for deductions urtde
same tax conditions as a resident taxpayer suffers
discrimination.

23 In order to justify the fiscal disadvantage stéfl in
this respect by non-resident taxpayers, the Nethdd
Government relies on the principle of fiscal cobadaid
down in Case C-204/90 Bachmann v Belgium [1992]
ECR 1-249, according to which there must be a
correlation between the sums which are deducteah fro
the taxable income and the sums which are sulwaeixt

If a non-resident could set up a pension reservihén
Netherlands and thus secure a right to a penshat, t



pension would not be taxed in the Netherlands sibge
virtue of the double-taxation convention between
Belgium and the Netherlands referred to above, such
income is taxed in the State of residence.

24 As the Advocate General observed in point 54isf
Opinion, the effect of double-taxation conventiavisch,

like the one referred to above, follow the OECD niasle
that the State taxes all pensions received by eetsdin

its territory, whatever the State in which the citmitions
were paid, but, conversely, waives the right to tax
pensions received abroad even if they derive from
contributions paid in its territory which it tredteas
deductible. Fiscal cohesion has not therefore been
established in relation to one and the same pengoa
strict correlation between the deductibility of
contributions and the taxation of pensions buhifiedd to
another level, that of the reciprocity of the rules
applicable in the Contracting States.

25 Since fiscal cohesion is secured by a bilateral
convention concluded with another Member Statet tha
principle may not be invoked to justify the refusdla
deduction such as that in issue.

26 In any event, as the Commission points out in its
written observations, the tax authorities may akvay
collect all necessary information pursuant to Cdunc
Directive 77/799/EEC of 19 December 1977 concerning
mutual assistance by the competent authoritieshef t
Member States in the field of direct taxation (QF7 L
336, p. 15).

27 Accordingly, a rule laid down by a Member State
which allows its residents to deduct from theiratabe
income business profits which they allocate to foam
pension reserve but denies that benefit to Community
nationals liable to pay tax who, although resident
another Member State, receive all or almost altheir
income in the first State, cannot be justified hg fact
that the periodic pension payments subsequentiywrdra
out of the pension reserve by the non-residentaigep
are not taxed in the first State but in the State o
residence ° with which the first State has conadlude
double-taxation convention ° even if, under the tax
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system in force in the first State, a strict cqpmence
between the deductibility of the amounts addedh® t
pension reserve and the liability to tax of the ants
drawn out of it cannot be achieved by generalizimg
benefit. Such discrimination is therefore contrary
Article 52 of the Treaty.

Decision on costs

Costs

28 The costs incurred by the German, ltalian and
Netherlands Governments and the Commission of the
European Communities, which have submitted
observations to the Court, are not recoverable. eSinc
these proceedings are, for the parties to the main
proceedings, a step in the action pending befoee th
national court, the decision on costs is a matterttiat
court.

Operative part

On those grounds,

THE COURT,

in answer to the questions referred to it by the
Gerechtshof te 's-Hertogenbosch by order of 16 Uzehr
1994, hereby rules:

A rule laid down by a Member State which allows its
residents to deduct from their taxable income kessn
profits which they allocate to form a pension resdout
denies that benefit to Community nationals liablep&y
tax who, although resident in another Member State,
receive all or almost all of their income in thesfiState,
cannot be justified by the fact that the periodémgion
payments subsequently drawn out of the pensiomwese
by the non-resident taxpayer are not taxed in tret f
State but in the State of residence ° with whiah fibst
State has concluded a double-taxation conventieveh

if, under the tax system in force in the first 8ta strict
correspondence between the deductibility of thelartso
added to the pension reserve and the liabilityaxoaf the
amounts drawn out of it cannot be achieved by
generalizing the benefit. Such discrimination ieréfore
contrary to Article 52 of the EC Treaty.

Rozsudek Soudniho dvora ze dne 15. kv étna 1997. Futura Participations

SA a Singer proti Administration des contributions.

Keywords

1 Freedom of movement for persons - Freedom of
establishment - Equal treatment - Direct taxation -
Revenue tax - Legislation of a Member State makireg t
carrying forward of losses incurred by a non-reside
taxpayer subject to the existence of an economik li
between those losses and the income earned in that
Member State - Whether permissible - Conditions

(EEC Treaty, Art. 52)

2 Freedom of movement for persons - Freedom of
establishment - Procedural rules concerning revéamue
Restrictions - Legislation of a Member State making
carrying forward of losses incurred by a non-reside
taxpayer subject to the keeping and holding, int tha
Member State, of accounts complying with nationids
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for the taxpayer to demonstrate clearly and précibat

Véc C-250/95.

the losses declared correspond to the losses Igctual
incurred - Whether permissible

(EEC Treaty, Art. 52)

Summary

3 Article 52 of the Treaty does not preclude a Memb
State from making the carrying forward of previous
losses, requested by a taxpayer which has a biarith
territory but is not resident there, subject to ¢badition
that the losses must be economically linked taribeme
earned in that State, provided that resident taxsagio
not receive more favourable treatment.

4 Article 52 of the Treaty precludes a Member Staten
making the carrying forward of previous losses,
requested by a taxpayer which has a branch ieritgdry
but is not resident there, subject to the conditlmat, in
the year in which he incurred those losses, he mast
kept and held in that Member State accounts rgjatn
his activities carried on there which comply witts i
relevant national rules.
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Such a condition may constitute a restriction, initthe
meaning of Article 52 of the Treaty, on the freedom
establishment of companies or firms which wish to
establish a branch in a Member State different ftbat

in which they have their seat, in that it requitesm to
keep and to hold, at the place where the branch is
established and in addition to their own accourftchv
must comply with the tax accounting rules applieaibl
the Member State in which they have their seatarsee
accounts for the branch's activities, complyinghwiite
tax accounting rules applicable in the State incivhithe
branch is established.

Although that condition may be justified by a piags
reason of public interest, namely the effectivenets
fiscal supervision, it is not essential, in thigasl, that
the means by which the non-resident taxpayer tsvaidi

to demonstrate the amount of the losses he sealay
forward be limited to those provided for by theioaal
legislation concerned. However, a Member State riway,
that pressing reason of public interest, requiee ribn-
resident taxpayer to demonstrate clearly and prhcis
that the amount of the losses which he claims tee ha
incurred corresponds, under its domestic rules ave
the calculation of income and losses which were
applicable in the financial year concerned, todheunt

of the losses actually incurred by the taxpayeithat
State.

Parties

In Case C-250/95,

REFERENCE to the Court under Article 177 of the EC
Treaty by the Conseil d'Etat du Grand-Duché de
Luxembourg for a preliminary ruling in the procesgs
pending before that court between

Futura Participations SA, Singer

and

Administration des Contributions

on the interpretation of Article 52 of the EEC Txeat

THE COURT,

composed of: G.C. Rodriguez Iglesias, President, J.C.
Moitinho de Almeida, J.L. Murray and L. Sevén
(Presidents of Chambers), P.J.G. Kapteyn, C. Gulmann,
D.A.O. Edward (Rapporteur), J.-P. Puissochet, H.
Ragnemalm, M. Wathelet and R. Schintgen, Judges,
Advocate General: C.O. Lenz,

Registrar: H. von Holstein, Deputy Registrar,

after considering the written observations subrmhitbe
behalf of:

- Futura Participations SA and Singer, by Jean faarf,

of the Luxembourg Bar,

- the French Government, by Catherine de Salinsufyep
Director at the Legal Affairs Directorate of the rivtitry

of Foreign Affairs, and Frédéric Pascal, secondethat
directorate from the central administration, actiag
Agents,

- the Luxembourg Government, by Nicolas Schmit,
Director of International Economic Relations and
Cooperation at the Ministry of Foreign Affairs, agias
Agent,

- the United Kingdom Government, by Lindsey Nicaof,
the Treasury Solicitor's Department, acting as Agen

- the Commission of the European Communities, by
Hélene Michard and Enrico Traversa, of its Legavige,
acting as Agents,

having regard to the Report for the Hearing,

after hearing the oral observations of Futura
Participations SA and Singer, represented by Jean

Kauffman; of the Luxembourg Government, represented
by Patrick Kinsch, of the Luxembourg Bar; of the tddi
Kingdom Government, represented by Lindsey Nicoll
and David Anderson, Barrister; and of the Commission
represented by Héléne Michard, at the hearing on
24 September 1996,

after hearing the Opinion of the Advocate Generdha
sitting on 5 November 1996,

gives the following

Judgment

Grounds

1 By judgment of 12 July 1995, received at the Coart
19 July 1995, the Consell d'Etat du Grand-Duché de
Luxembourg (Council of State of the Grand Duchy of
Luxembourg) referred to the Court for a preliminary
ruling under Article 177 of the EC Treaty a questam
the interpretation of Article 52 of the EEC Treatgw

the EC Treaty.

2 The question has been raised in proceedings bet{i)e
Futura Participations SA (hereinafter ‘Futura’), a
company with its seat in Paris, and (ii) its Luxemiy
branch, Singer (hereinafter “Singer’), and the
Luxembourg tax authorities concerning the detertiona

of the basis for assessing Singer's liability teeraie tax
for the year 1986.

3 Article 4(2) of the agreement concluded on 1 Rpri
1958 between France and the Grand Duchy of
Luxembourg for the avoidance of double taxation and
establishing rules for mutual administrative assise in
the matter of taxes on income and on capital pesvitiat,
where an undertaking has permanent establishmants i
both contracting States, each State may tax ordy th
income arising from the activity of the permanent
establishments located on its territory. For theppses

of the aforementioned double-taxation agreement, a
branch constitutes a permanent establishment (Artic
2(3), point 2(b)).

4 Articles 159 and 160 of the Luxembourg Law on
Taxation of Revenue of 4 December 1967 (hereinafter
‘the Luxembourg Law') make all collective bodies
subject to revenue tax.

5 In the case of collective bodies which are tdrbated

as resident in Luxembourg, revenue tax is in ppieci
charged on all their income, regardless of theglslcere

it was earned (Article 159(2) of the Luxembourg law
However, if they earn income outside Luxembourgyth
benefit from certain exemptions for avoidance ofilule
taxation. Thus, where an international double-iaxat
agreement is applicable, the amount of income earne
abroad is exempt from the Luxembourg tax (ArticB1
of the Luxembourg Law). If no such agreement exiats
resident taxpayer must pay the Luxembourg tax on al
income earned abroad, less the amount of any tdabe
already paid abroad on the income concerned (Articl
134bis of the Luxembourg Law).

6 Under Article 109(2) of the Luxembourg Law, resitl
taxpayers may also deduct from the total amounheif

net income losses carried forward from previousrgjea
provided that they have kept “proper accounts duitie
financial year in which the losses were incurrédti¢le
114(2), point 3, of the Luxembourg Law).

7 As regards collective bodies which are to betéatas
non-resident, only “locally received' income, tisaib say
income earned, directly or indirectly, by their panent
establishments located in Luxembourg, is chargetble
tax (Article 160(1) of the Luxembourg Law).



8 Non-resident taxpayers are not obliged to kepprsge
accounts relating to their Luxembourg activitiefsthliey

do not keep such accounts, they are allowed tordate

the amount of their taxable income in Luxembourghan
basis of an apportionment of their total income rebg a
proportion of that income is treated as arisingrfrthe
taxpayer's Luxembourg activities.

9 Furthermore, Article 157(2) of the Luxembourg Law
allows non-resident taxpayers to deduct from thal tof
their net income previous losses carried forwammfr
previous years, ‘provided that they are econonyicall
related to income received locally and that accoame
kept within the country'. At the hearing, the Luxmsuarg
Government confirmed that, in order to meet this
condition, the accounts relating to the taxpaysmtivities

in  Luxembourg must comply with the relevant
Luxembourg rules (hereinafter referred to as “prope
accounts').

10 Not having proper accounts for 1986, Singer
determined its taxable income for that year onlhsis

of an apportionment of Futura's total income. b tax
declaration for that year, the branch also reqdeste tax
authorities to set off against its 1986 income dsss
amounting to more than LFR 23 000 000 incurred
between 1981 and 1986. Since Singer did not haygepr
accounts for that period either, the amount ofldsses
was also determined on the basis of an apportiohofen
all Futura's losses during that period.

11 The Luxembourg tax authorities refused to allow
set-off on the ground that in Luxembourg law a non-
resident taxpayer may carry forward a loss onlghé
conditions laid down in Article 157(2) of the
Luxembourg Law are respected and not on the bésis o
apportionment. That decision was confirmed on 1l Ju
1993 by the Directeur des Contributions.

12 Futura and Singer then appealed to the Congsiltd’
seeking variation or annulment of that decisionthose
proceedings they claimed that the refusal to talunt

of the losses in question impaired the freedom of
establishment guaranteed to them by Article 52hef t
Treaty.

13 The Conseil d'Etat therefore decided to stay
proceedings and to refer the following questionthe
Court for a preliminary ruling:

“Are Article 157 of the Law on Taxation of Revenuela

in so far as is necessary, Article 4 and the second
subparagraph of Article 21(2) of the France-Luxeorgo
Convention on Double Taxation compatible with Asicl
52 of the EEC Treaty inasmuch as they make appicati
to non-resident taxpayers having a permanent
establishment in Luxembourg of provisions on the
carrying forward of losses subject to the condittbat
the losses should be related to income receiveallyoc
and that accounts should be duly kept and heldmitre
country?'

Admissibility of the question referred to the Court

14 According to the French Government, the judgment
making the reference does not contain sufficient
information on the facts and law involved in theima
proceedings for the Member States to be able tongub
observations on the case or for the Court to be tble
give the national court an answer to its questidrickv
would be of use. Consequently, it considers that the
reference for a preliminary ruling should be destar
inadmissible.

15 As the Advocate General points out in paragr&ihs
and 22 of his Opinion, all the information needed t
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assess the factual and legal background of this s
clear from the terms of the question and from tteen

for reference itself. The reference for a prelimynauling

is therefore admissible.

The question submitted

16 By its question the national court asks in sutreta
whether Article 52 of the Treaty precludes a Member
State from making the carrying forward of previous
losses, requested by a taxpayer which has a brarbht
State but is not resident there, subject to thedition

that the losses must be economically related to the
income earned by the taxpayer in that State an tha
during the financial year in which the losses were
incurred, the taxpayer must have kept and heldchat t
State, in respect of activities he carried on thaceounts
complying with the relevant national rules.

17 The carrying forward of losses is thus subjediwo
conditions which will be examined in turn, one
concerning the existence of an economic link aral th
other the keeping of accounts. Whereas the finstlition
concerns the items which can be brought into adcioun
calculating the charge to tax, the second concenhs

the evidence admissible when making that calcuiatio

The first condition: existence of an economic link

18 The first condition is that losses carried famvenust

be economically linked to the income earned in the
Member State in which tax is charged, so that togges
arising from the non-resident taxpayer's activitieshat
State can be carried forward.

19 According to settled case-law, although diragation
falls within the competence of the Member Statés, t
latter must none the less exercise that competence
consistently with Community law and therefore avoid
any overt or covert discrimination on grounds of
nationality (Case C-279/93 Schumacker [1995] ECR I-
225, paragraphs 21 and 26; Case C-80/94 Wielockx
[1995] ECR 1-2493, paragraph 16; and Case C-107/94
Asscher [1996] ECR 1-3089, paragraph 36).

20 In the present case, the Luxembourg Law provides
that, as regards resident taxpayers, all of timgiorne is
taxable, the basis of assessment to tax not bamted

to their Luxembourg activities. Consequently, altiou
there are exemptions under which a part or even, in
certain cases, all of their income earned outside
Luxembourg is not subject to tax in that counttye t
basis for assessment for resident taxpayers atratey
includes profits and losses arising from their Lmkeurg
activities.

21 On the other hand, for the purpose of calcujatire
basis of assessment for non-resident taxpayers; onl
profits and losses arising from their Luxembourg
activities are taken into account in calculating tiax
payable by them in that State.

22 Such a system, which is in conformity with tieedl
principle of territoriality, cannot be regarded eagailing
any discrimination, overt or covert, prohibited Hye
Treaty.

The second condition: keeping of accounts

23 The second condition is that, during the finahgear

in which the losses the taxpayer seeks to carnydt
were incurred, he must have kept, in the MembeteSita
which tax is to be charged, accounts complying i
relevant national rules applicable during that year
relating to his activities in that State.

24 Such a condition may constitute a restrictioithiw

the meaning of Article 52 of the Treaty, on thesftem

of establishment of a company or firm which, imsrof
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Article 58 of the Treaty, is to be treated in tlaene way

as a natural person who is a national of a Memkate S
where that company or firm wishes to establishantin

in a Member State different from that in which &shits
seat.

25 It means in practice that if such a companyimn f
wishes to carry forward any losses incurred byitsnch,

it must keep, in addition to its own accounts whichst
comply with the tax accounting rules applicabletlie
Member State in which it has its seat, separateusts

for its branch's activities complying with the tax
accounting rules applicable in the State in whith i
branch is established. Furthermore, those separate
accounts must be held, not at the company's setftb
the place of establishment of its branch.

26 Consequently, the imposition of such a condijtion
which specifically affects companies or firms hayin
their seat in another Member State, is in principle
prohibited by Article 52 of the Treaty. It could lprbe
otherwise if the measure pursued a legitimate aim
compatible with the Treaty and were justified bggsing
reasons of public interest. Even if that were soyduld

still have to be of such a nature as to ensuresaehient

of the aim in question and not go beyond what was
necessary for that purpose (see, to this effeat, th
judgments in Case C-55/94 Gebhard [1995] ECR 1-4165,
paragraph 37; in Case C-19/92 Kraus [1993] ECR 1-1663,
paragraph 32; and in Case C-415/93 Bosman [1995] ECR
1-4921, paragraph 104).

27 In the present case, the Luxembourg Governnreht a
the United Kingdom Government submit that a nafiona
measure such as the second condition is essentiatiér

for the amount of income taxable in a Member Siatge
ascertainable by that Member State's tax authsritie

28 The Luxembourg Government explains that its
domestic rule requiring a non-resident taxpayehdwe
kept, during the financial year in which it incudrvsses
which it wishes to carry forward, proper accourdating

to its activities in Luxembourg is an evidential
requirement which is justified by the need for the
Member State concerned to make sure that the losses
which the taxpayer wishes to carry forward did actf
arise from its Luxembourg activities and that theoant

of the losses corresponds, under Luxembourg rules
relating to the calculation of income and lossgdiapble
during the year in which the losses were incurtedhe
amount of losses actually incurred by the taxpayer.

29 The Luxembourg Government further explains that
the reason for which the taxpayer is required ttd ho
proper accounts in Luxembourg during the relevaary

is to enable the Luxembourg tax authorities to éesphe
accounts at any time.

30 The Commission, on the other hand, argues that,
whilst the aims which the second condition pursaes
legitimate under the Treaty, the condition is stitht
essential for their attainment. In its view, the
Luxembourg authorities could ascertain the amount o
losses by referring to the accounts kept by the- non
resident taxpayer at the place where it has itd. sea
Furthermore, under Council Directive 77/799/EEC of
19 December 1977 concerning mutual assistance éy th
competent authorities of the Member States initld bf
direct taxation (OJ 1977 L 336, p. 15), those atitles
could always contact the authorities of another em
State to obtain any information which proves neaess
for determining the tax which a taxpayer must pay.

31 The Court has repeatedly held that the effectisef
fiscal supervision constitutes an overriding reeoient

of general interest capable of justifying a resiit on

the exercise of fundamental freedoms guaranteethdy
Treaty (see, for example, the judgment in Case B0/7
REWE-Zentral (‘Cassis de Dijon") [1979] ECR 649,
paragraph 8). A Member State may therefore apply
measures which enable the amount of both the income
taxable in that State and of the losses which can b
carried forward there to be ascertained clearly and
precisely.

32 As Community law stands at present and contry t
the Commission's submission, the aims pursued by the
second condition would not be attained if, in order
ascertain the constituent amounts of the basis of
assessment, the Luxembourg authorities had to tefer
accounts kept by the non-resident taxpayer pursteant
another Member State's rules.

33 As yet, no provision has been made for harmogizi
domestic rules relating to determination of theidbas
assessment to direct taxes. Consequently, each Membe
State draws up its own rules governing the deteatitn

of profits, income, expenditure, deductions and
exemptions as well as the amounts in respect df ehc
them which may be included in the calculation obtae
income or of losses which may be carried forward.

34 The fact that Article 54(3)(g) of the Treaty yides

for a degree of coordination of the rules relatingthe
annual accounts of certain forms of companiesroriis

not in point. Even if a company's accounts, drayn u
according to common rules, were to distinguish leetw
the activities of its various branches - which #haogles

do not require -, the figures set out in the act®un
respect of each of them would not necessarily lvaat

to the determination of the amount on the basisto€h
they are to be charged to tax.

35 Consequently, there is no guarantee that a coyigpan
or firm's accounts drawn up in accordance with comm
coordinating rules or accounts drawn up with a view
determining the basis of assessment to tax in tambér
State in which the company or firm has its seat wil
provide relevant figures concerning the amount of
income chargeable to tax and of the losses whiohbea
carried forward in another Member State in whick th
company or firm has a branch.

36 However, it still remains to examine whether the
requirements of the second condition go beyond gat
necessary to enable the amount of losses dedufrioe
income earned by a taxpayer during a financial year
subsequent to that in which the losses were induode
ascertained.

37 Under Luxembourg law, non-resident taxpayers are
not, as a rule, obliged to keep proper accountging to
their Luxembourg activities, so that the Luxembourg
authorities have, in principle, foregone all po#ibof
carrying out an inspection of their accounts.

38 It is only when a non-resident taxpayer askdbeo
allowed to carry forward losses which he has irediin

a previous year that he is obliged to show thainduthat
period he kept - and held in Luxembourg - proper
accounts relating to his activities in that State.

39 However, once such a request is made, the sole
concern of the Luxembourg authorities is to asaerta
clearly and precisely that the amount of losseshé¢o
carried forward corresponds, under the Luxemboulesr
governing the calculation of income and lossesiegiple

in the financial year in which the losses were med, to



the amount of losses actually incurred in Luxembgday

the taxpayer. Consequently, provided that the teapay
demonstrates, clearly and precisely, the amounthef
losses concerned, the Luxembourg authorities cannot
refuse to allow him to carry them forward on thewgrd

that in the year concerned he had not kept antheldtin
Luxembourg proper accounts relating to his actsitin
that State.

40 In a situation such as that arising in this cade not
essential that the means by which the non-resident
taxpayer may demonstrate the amount of the losses h
seeks to carry forward be limited to those provittedcoy
Luxembourg law.

41 Under Directive 77/799, the competent autharitita
Member State may always request the competent
authorities of another Member State to provide théth

all the information enabling them to ascertainrdtation

to the legislation which they have to apply, therect
amount of revenue tax payable by a taxpayer hakisg
residence in that other Member State.

42 However, the fact that a Member State allow®sm n
resident taxpayer to substantiate the amount of his
taxable income on the basis of an apportionmeriof
total income does not mean that it is obliged toept a
calculation of the amount of losses to be carrggvard
made on the basis of an apportionment of totalekss
Given that the apportionment method involves
inaccuracies, a Member State is not under any atidig

to determine the taxable base for a taxpayer bynmeé&
that method alone.

43 In the light of all the foregoing consideratiprise
reply to the question submitted to the Court musthiag
Article 52 of the Treaty does not preclude a Member
State from making the carrying forward of previous
losses, requested by a taxpayer which has a bianth
territory but is not resident there, subject to ¢badition

that the losses must be economically related to the
income earned by the taxpayer in that State, peavitiat
resident taxpayers do not receive more favourable
treatment. On the other hand, that article doeslyue

the carrying forward of losses from being made aciiio

the condition that, in the year in which the lossese
incurred, the taxpayer must have kept and helchat t
State accounts relating to his activities carriedtioere
which comply with the relevant national rules. The
Member State concerned may, however, require the no
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resident taxpayer to demonstrate clearly and pehcis
that the amount of the losses which he claims teeha
incurred corresponds, under its domestic rules iginve
the calculation of income and losses which were
applicable in the financial year concerned, todh®unt

of the losses actually incurred in that State bg th
taxpayer.

Decision on costs

Costs

44 The costs incurred by the French, Luxembourg and
United Kingdom Governments and by the Commission of
the European Communities, which have submitted
observations to the Court, are not recoverable. €Sinc
these proceedings are, for the parties to the main
proceedings, a step in the action pending befoee th
national court, the decision on costs is a matterttiat
court.

Operative part

On those grounds,

THE COURT,

in answer to the question referred to it by the @dns
d'Etat du Grand-Duché de Luxembourg by judgment of
12 July 1995, hereby rules:

Article 52 of the EC Treaty does not preclude a Memb
State from making the carrying forward of previous
losses, requested by a taxpayer which has a bianth
territory but is not resident there, subject to ¢badition
that the losses must be economically related to the
income earned by the taxpayer in that State, pealvitiat
resident taxpayers do not receive more favourable
treatment. On the other hand, that article doeslyue

the carrying forward of losses from being made aciiio

the condition that, in the year in which the lossese
incurred, the taxpayer must have kept and helchat t
State accounts relating to his activities carriedtioere
which comply with the relevant national rules. The
Member State concerned may, however, require the no
resident taxpayer to demonstrate clearly and pelcis
that the amount of the losses which he claims teha
incurred corresponds, under its domestic rules rave

the calculation of income and losses which were
applicable in the financial year concerned, todh®unt

of the losses actually incurred in that State bg th
taxpayer.

Rozsudek Soudniho dvora ze dne 16. kv étna 2000. Patrick Zurstrassen

proti  Administration des

Keywords

Freedom of movement for persons - Workers - Equal
treatment - Remuneration - Income tax - Nationaésul
under which the joint assessment to tax of spoises
conditional on their both being resident on nationa
territory - Not permissible

(EC Treaty, Art. 48(2) (now, after amendment, A8(3
EC); Council Regulation No 1612/68, Art. 7(2))

Summary

$PArticle 48(2) of the Treaty (now, after amendment
Article 39(2) EC) and Article 7(2) of Regulation No
1612/68 on freedom of movement for workers wittha t
Community preclude the application of national rules
under which, as regards income tax, the joint assest

contributions

directes. V éc (C-87/99.

to tax of spouses who are not separated eitheaale ér
by virtue of a judicial decision is conditional dheir
both being resident on national territory and tkeat
advantage is denied to a worker who is residerthét
State, where he/she receives almost the entiremiecaf
the household, and whose spouse is resident irhanot
Member State.

(' see para. 26 and operative part)

Parties

In Case C-87/99,

REFERENCE to the Court under Article 177 of the EC
Treaty (now Article 234 EC) by the Tribunal
Administratif, Luxembourg, for a preliminary rulinig
the proceedings pending before that court between
Patrick Zurstrassen

and
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Administration des Contributions Directes

on the interpretation of Article 48 of the EC Treétpw,
after amendment, Article 39 EC) and Article 1 of
Regulation (EEC) No 1612/68 of the Council of
15 October 1968 on freedom of movement for workers
within the Community (OJ, English Special Editior689
(1, p. 475),

THE COURT,

composed of: J.C. Moitinho de Almeida, Presiderthef
Third and Sixth Chambers, acting for the President,
D.A.O. Edward, L. Sevon and R. Schintgen, Presidents
Chambers, P.J.G. Kapteyn, C. Gulmann, G. Hirsch, H.
Ragnemalm, M. Wathelet (Rapporteur), V. Skouris and F
Macken, Judges,

Advocate General: D. Ruiz-Jarabo Colomer,
Registrar: D. Louterman-Hubeau,
Administrator,

after considering the written observations subrmhitbe
behalf of:

- Mr Zurstrassen, by J.-P. Noesen, of the Luxemipour
Bar,

- the Luxembourg Government, by P. Steinmetz, Hdad
Legal and Cultural Affairs in the Ministry of Foggi
Affairs, acting as Agent,

- the Spanish Government, by M. Lépez-Monis Gallego
Abogado del Estado, acting as Agent, and

- the Commission of the European Communities, by H.
Michard and B. Mongin, of its Legal Service, actiag
Agents,

having regard to the Report for the Hearing,

after hearing the oral observations of Mr Zursiass
represented by J.-P. Noesen; the Luxembourg
Government, represented by P. Steinmetz and J.{in K
Conseiller de Direction in the Administration des
Contributions Directes; the Spanish Government,
represented by M. LoOpez-Monis Gallego; and the
Commission, represented by B. Mongin, at the heammg
14 December 1999,

after hearing the Opinion of the Advocate Genetdha
sitting on 27 January 2000,

gives the following

Judgment

Grounds

Principal

1 By judgment of 11 March 1999, received at the Court
on the following day, the Tribunal Administratif
(Administrative Court), Luxembourg, referred to the
Court for a preliminary ruling under Article 177 tife
EC Treaty (now Article 234 EC) a question on the
interpretation of Article 48 of the EC Treaty (noafter
amendment, Article 39 EC) and Article 1 of Regulation
(EEC) No 1612/68 of the Council of 15 October 1968 o
freedom of movement for workers within the Community
(OJ, English Special Edition 1968 (Il), p. 475).

2 That question was raised in proceedings between M
Zurstrassen and the Administration des Contribstion
Directes (Direct Taxation Authorities) concerninget
calculation of income tax.

Relevant national provisions

3 Article 2(1) of the Luxembourg Law on Income Taix

4 December 1967 (Mémorial A 1967, No 79), as
amended by the Law of 6 December 1990, states:
Natural persons are considered to be resident yaxpar
non-resident taxpayers according to whether ortimey
have their residence for tax purposes or their lusinade

in the Grand Duchy.

4 Article 3 of the Law on Income Tax provides:

The following shall be assessed jointly to tax:

(a) spouses who at the start of the tax year aideast
taxpayers and who do not in fact live apart byuarof a
dispensation of law or judicial authority;

(b) resident taxpayers who marry during the coofsbe

tax year;

(c) spouses who become resident taxpayers duriag th
course of the tax year and who do not in fact éipart by
virtue of a dispensation of law or judicial auttpri

5 For the purposes of applying the tax scale when
calculating the amount due, taxpayers are dividgd i
three brackets. Article 119 of the Law on Income Ta
provides:

1. Bracket 1 comprises persons who do not fall withi
either Bracket 1a or Bracket 2.

2. Bracket 1a comprises the following taxpayersoirias

as they do not fall within Bracket 2:

(a) widows and widowers;

(b) persons entitled to a child tax reduction as/jgled in
Article 123;

(c) persons who have reached 64 years of age at the
beginning of the tax year.

3. Bracket 2 comprises:

(a) persons assessed jointly to tax under Article 3

(b) widows or widowers whose marriage ended as a
result of death during the three years preceding th
taxation;

(c) persons who were divorced, legally separated or
separated de facto by virtue of a dispensatiorawf dr
judicial authority during the three years precedihg
year of taxation, if before that time and for aipérof
five years they were not subject to this provismma
previous similar provision.

6 Taxpayers falling within tax bracket 2 pay less,t
assuming equivalent income and disregarding any
deductions, than those falling within bracket 1ltide
121 of the Law on Income Tax provides:

The tax payable by taxpayers in bracket 2 shall be
equivalent to double the amount which, on applytimg
scale laid down in Article 118, is assessed on tfathe
taxable income.

7 In addition, Article 157a(3) provides:

.. non-resident taxpayers who are married and ddo
not in fact live apart shall, on request, be assk$s tax

in tax bracket 2 provided that they are liableaw in the
Grand Duchy in respect of more than 50% of the ezhrn
income of their household. If both spouses haveeshr
income which is taxable in the Grand Duchy the estu
shall entail their joint assessment to tax.

Main proceedings

8 Mr Zurstrassen and his wife are Belgian nationdis.
Zurstrassen is in employment in Luxembourg, whexe h
resides, while his wife, who does not work, andirthe
children continue to reside in Battice, Belgium, for
reasons in particular of schooling. The couple radiym
come together at the weekend in Battice.

9 Almost the entire income of the household (98%)
derives from Mr Zurstrassen's earned income in
Luxembourg, the remaining 2% representing his ireom
from teaching at the Catholic University of Louvain,
Belgium. His wife does not have income of her owd an
is thus not liable to tax in her State of residence

10 In income tax notices for the 1995 and 1996ytas,
issued in May 1997, the Administration des
Contributions Directes placed Mr Zurstrassen in tax
bracket 1, which is applicable to single persons.



11 After lodging a complaint with the Director dfet
Administration des Contributions Directes which
remained unanswered, Mr Zurstrassen brought two
actions before the national court on 5 February81f@®
amendment, failing which annulment, of the incorme t
notices for the 1995 and 1996 tax years.

12 Mr Zurstrassen argued before the national cihatt
the contested decisions were discriminatory in ligadnd
his wife were placed at a disadvantage, first, canegp
with spouses residing separately in Luxembourg,, o
accordance with Article 3(a) of the Law on Incomex;T
are assessed to tax jointly (and therefore befrefih a
more favourable scale), and second, compared with n
residents who are married and not de facto sephrate
where more than 50% of the earned income of their
household is paid in Luxembourg and they both work
Luxembourg, inasmuch as they are treated as rediolen
tax purposes and are eligible for joint assessredx
under Article 157a(3) of the Law on Income Tax.Mn
Zurstrassen's submission, such discrimination rgraoy

to Article 48 of the Treaty.

13 Since the Tribunal Administratif, Luxembourgufal
that Mr Zurstrassen had exercised his right as rkavdo
freedom of movement, enshrined in Article 48 of the
Treaty, and was unsure whether the tax regimesakis
was compatible with Community law, it decided toysta
proceedings and submit the following question te th
Court:

Do Article 48 of the Treaty on European Union and
Article 1(1) of Regulation (EEC) No 1612/68 of 15
October 1968 preclude national rules under whidh th
joint assessment to tax of two spouses and their
classification in tax bracket 2, which allows thpgses a
lighter tax burden under certain circumstances tina
imposed on them if taxed individually, is subjeatthe
condition that the two spouses - who are not sépara
either de facto or by virtue of a judicial decisiomust
have their respective residences for tax purpasdbe
same State, thereby excluding from that tax regane
spouse who establishes himself in one Member State
while leaving the rest of his family in another Maen
State?

14 Article 48(2) of the Treaty states that freedom
movement for workers shall entail the abolition asfy
discrimination based on nationality between workefrs
the Member States as regards employment, remunrerati
and other conditions of work and employment.

15 Article 1(1) of Regulation No 1612/68 provides:

Any national of a Member State shall, irrespectidis
place of residence, have the right to take up &witycas

an employed person, and to pursue such activitthinvi
the territory of another Member State in accordanite
the provisions laid down by law, regulation or
administrative action governing the employment of
nationals of that State.

16 In addition, Article 7(2) of that regulation pides
that a worker who is a national of a Member Statéoi
enjoy, in the territory of another Member States same
social and tax advantages as national workers.

17 The question referred for a preliminary rulirgpsid
therefore be understood as designed, more spéiifita
ascertain whether Article 48(2) of the Treaty anticle
7(2) of Regulation No 1612/68 preclude national sule
under which, as regards income tax, the joint assest

to tax of spouses who are not separated eitheaae ér

by virtue of a judicial decision is conditional dheir
both being resident on national territory and tkeat
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advantage is denied to a worker who is residerthét
State, where he/she receives almost the entiremiecaf
the household, and whose spouse is resident irhanot
Member State.

18 It is settled case-law that the rules of eqreddtment,
both in the Treaty and in Article 7 of Regulation No
1612/68, prohibit not only overt discrimination beson
nationality but also all covert forms of discrimiiten
which, by applying other distinguishing criteri@atl in
practice to the same result (see, in particulareQ&2/73
Sotgiu v Deutsche Bundespost [1974] ECR 153,
paragraph 11).

19 In the present case, the entitlement of maa@dgles

to joint assessment to tax is subject to a reskilenc
condition for both spouses, which Luxembourg natisn
will be able to satisfy more easily than nationafi®ther
Member States who have settled in the Grand Dugchy i
order to pursue an economic activity there, the br@m

of whose families more frequently live outside
Luxembourg.

20 Accordingly, the condition that both spouses tnings
resident on national territory does not ensure éfeal
treatment required by Article 48(2) of the Treatyda
Article 7(2) of Regulation No 1612/68.

21 Itis true that, as the Court has previouslyltezid the
Spanish Government has pointed out, the situatains
residents and of non-residents in a given Statenate
generally comparable as far as direct taxes areecnad,
since income received in the territory of a Statamon-
resident is in most cases only a part of his toedme,
which is concentrated at his place of residence, @an
non-resident's personal ability to pay tax, detaediby
reference to his aggregate income and his persordhl
family circumstances, is more easy to assess gildve
where his personal and financial interests arerednt
which in general is the place where he has his lusua
abode (Case C-279/93 Finanzamt Koln-Altstadt v
Schumacker [1995] ECR 1-225, paragraphs 31 and 32,
and Case C-391/97 Gschwind v Finanzamt Aachen-
AuRenstadt [1999] ECR 1-5451, paragraph 22).

22 However, in the present case Mr Zurstrassen is a
resident taxpayer in the State where he is paidstimis
entire earned income.

23 In those circumstances, the decision of the
Luxembourg tax authorities to treat Mr Zurstrasasna
single taxpayer without dependants even thoughshe i
married and has children, on the ground that hig,wi
who does not have income of her own, has retained
residence in another Member State, cannot beipdiif

the light of the considerations set out in paralgrap of
this judgment. The Grand Duchy of Luxembourg is the
only State which can take account of Mr Zurstra'ssen
personal and family circumstances since he is mbt o
resident in that State but, additionally, is pditast the
entire earned income of the household there.

24 In order none the less to justify the positidrit® tax
authorities, the Luxembourg Government has arghat t
the joint assessment to tax of spouses simplifees t
collection because spouses are jointly and seydraitile,
and the tax collector may take action against eitife
them and demand from either payment of the endixe t
debt. Such a possibility is lacking if one of thpmsses is
non-resident.

25 Whether or not the objective of facilitating tax
collection may legitimately justify unequal treatmbe
depending on the taxpayer's residence, it is seifficto
note that the Luxembourg tax legislation itselbal$ the
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joint assessment to tax of non-resident couplesiged
only that more than 50% of the couple's earnedniecs
taxable in Luxembourg although the practical oldetato
recovery of the tax are greater than in the presasg.

26 Accordingly, the answer to the question refefoada
preliminary ruling must be that Article 48(2) ofeth
Treaty and Article 7(2) of Regulation No 1612/68
preclude the application of national rules undeictvhas
regards income tax, the joint assessment to tapadfises
who are not separated either de facto or by vidghia
judicial decision is conditional on their both bgin
resident on national territory and that tax advget#s
denied to a worker who is resident in that Statkene
he/she receives almost the entire income of thedtmlid,
and whose spouse is resident in another Membeg. Stat
Decision on costs

Costs

27 The costs incurred by the Luxembourg and Spanish
Governments and the Commission, which have submitted
observations to the Court, are not recoverable. €Sinc
these proceedings are, for the parties to the main

Rozsudek Soudniho dvora ze dne 6.
Financién proti B.G.M. Verkooijen. V
Keywords

Free movement of capital - Restrictions - Income tax
exemption on dividends on shares paid to natunaops

- Limited to shares in companies whose seat is on
national territory - Not permissible - Justificatio None
(Council Directive 88/361, Art. 1(1))

Summary

$$Article 1(1) of Directive 88/361 for the implentation

of Article 67 of the Treaty precludes a legislative
provision of a Member State which makes the gréuaino
exemption from the income tax payable on dividends
paid to natural persons who are shareholders dutgec
the condition that those dividends are paid by mpany
whose seat is in that Member State.

Such a provision has the effect of dissuading Conityiun
nationals residing in the Member State concerneth fr
investing their capital in companies which havertbeat

in another Member State and also has a restrieffet

as regards such companies in that it constitutes an
obstacle to the raising of capital in the Membeaté&t
concerned; the restriction cannot be justified my a
overriding reason in the general interest sucthaseed

to preserve the cohesion of the tax system.

The position is not in any way changed by the faet

the taxpayer applying for such a tax exemptionns a
ordinary shareholder or an employee who holds share
giving rise to the payment of dividends under an
employees' savings plan.

( see paras 34-35, 56, 62, 67 and operative part )

Parties

In Case C-35/98,

REFERENCE to the Court under Article 177 of the EC
Treaty (now Article 234 EC) by the Hoge Raad der
Nederlanden (Netherlands) for a preliminary rulinghe
proceedings pending before that court between
Staatssecretaris van Financién

and

proceedings, a step in the action pending befoee th
national court, the decision on costs is a materttiat
court.

Operative part

On those grounds,

THE COURT,

in answer to the question referred to it by thebiinial
Administratif, Luxembourg, by judgment of 11 March
1999, hereby rules:

Article 48(2) of the EC Treaty (now, after amendinen
Article 39(2) EC) and Article 7(2) of Regulation (EEC)
No 1612/68 of the Council of 15 October 1968 on
freedom of movement for workers within the Community
preclude the application of national rules underctwhas
regards income tax, the joint assessment to tapafises
who are not separated either de facto or by vidguea
judicial decision is conditional on their both bgin
resident on national territory and that tax advget#s
denied to a worker who is resident in that Stateene
he/she receives almost the entire income of thedtmld,
and whose spouse is resident in another Membee.Stat

cervna 2000. Staatssecretaris van
éc C-35/98.

B.G.M. Verkooijen,

on the interpretation of Council Directive 88/36L(EBf

24 June 1988 for the implementation of Article 67he
Treaty (OJ 1988 L 178, p. 5) and of Articles 6 &2dof

the EC Treaty (now, after amendment, Articles 12 EC
and 43 EC),

THE COURT,

composed of: G.C. Rodriguez Iglesias, President, J.C.
Moitinho de Almeida, L. Sevon and R. Schintgen
(Presidents of Chambers), P.J.G. Kapteyn, C. Gulmann,
J.-P. Puissochet, P. Jann, H. Ragnemalm, M. Wathele
(Rapporteur) and F. Macken, Judges,
Advocate General: A. La Pergola,
Registrar: D. Louterman-Hubeau,
Administrator,

after considering the written observations subrmhitbe
behalf of:

- Mr Verkooijen, by F.E. Dekker, tax adviser,

- the Netherlands Government, by J.G. Lammers,ngcti
Legal Adviser, acting as Agent,

- the ltalian Government, by G. De Bellis, Avvocato
dello Stato,

- the United Kingdom Government, by J.E. Collins,
Assistant Treasury Solicitor, acting as Agent, dRd
Singh, Barrister,

- the Commission of the European Communities, by E.
Mennens, Principal Legal Adviser, and H. Micharflit®
Legal Service, acting as Agents,

having regard to the Report for the Hearing,

after hearing the oral observations of the Netmeida
Government, represented by M.A. Fierstra, Headhef t
European Law Department of the Ministry of Foreign
Affairs, acting as Agent; of the French Government,
represented by S. Seam, Secretary for Foreign raffai

the Legal Affairs Directorate of the Ministry of fFaign
Affairs, acting as Agent; of the Italian Government
represented by G. De Bellis; of the United Kingdom
Government, represented by J.E. Collins and R. S$ingh
and of the Commission, represented by E. Mennens and
H. Michard, at the hearing on 23 March 1999,

Principal



after hearing the Opinion of the Advocate Generdha
sitting on 24 June 1999,

having regard to the order reopening the procedire
17 September 1999,

after hearing the oral observations of Mr Verkoojje
represented by F.E. Dekker; of the Netherlands
Government, represented by M.A. Fierstra; of thenEh
Government, represented by S. Seam; of the lItalian
Government, represented by G. De Bellis; of the edhit
Kingdom Government, represented by J.E. CollinsRnd
Singh; and of the Commission, represented by E.
Mennens and H. Michard, at the hearing on 30 Nowmb
1999,

after hearing the Opinion of the Advocate Generdha
sitting on 14 December 1999,

gives the following

Judgment

Grounds

1 By order of 11 February 1998, received at the Conr
13 February 1998, the Hoge Raad der Nederlanden
(Supreme Court of the Netherlands) referred to thertCo
for a preliminary ruling under Article 177 of theCE
Treaty (now Article 234 EC) three questions on the
interpretation of Council Directive 88/361/EEC of 24
June 1988 for the implementation of Article 67 bét
Treaty (OJ 1988 L 178, p. 5) and of Articles 6 &2dof

the EC Treaty (now, after amendment, Articles 12 EC
and 43 EC).

2 Those questions were raised in proceedings batwee
the Staatssecretaris van Financién (State Secré&tary
Finance) and Mr Verkooijen, a Netherlands national,
concerning the refusal to grant him exemption from
income tax on share dividends received from a comypa
established in a Member State other than the Kingdb
the Netherlands.

The national legislation

3 At the material time, income tax in the Nethedamwas
governed by the Wet op de Inkomstenbelasting 1964
(1964 Law on income tax, as in force prior to 1997,
hereinafter the Income Tax Law).

4 Under Atrticle 24 of the Income Tax Law, incomerfr
assets, including dividends and other paymentxagsd
with the holding of shares, was subject to incowmne t
Any taxpayer completing a Netherlands tax returrs wa
therefore obliged to include dividends as inconmmnr
assets forming part of his taxable income.

5 Only natural persons are subject to Netherlancsme
tax (inkomstenbelasting) and this case is therefore
concerned only with the distribution of dividends t
natural persons.

6 When they are distributed by companies estalisie
the Netherlands, dividends are subject to a denlucit
source by way of income tax: the tax collected hatt
way is known as dividend tax. The rules for deductf
that tax are laid down in Article 1(1) of the Wat de
Dividendbelasting 1965 (1965 Law on the taxation of
dividends, Stbl. 1965, p. 621, hereinafter the @éwvid
Tax Law), according to which:

A direct tax known as "dividend tax" shall be cretgo
any person who, directly or on the basis of cedifs,
receives income from shares, participation cediés,
profit-sharing bonds of public limited companiesyate
limited companies, partnerships limited by shared a
other companies all or part of whose capital isdgis
into shares, established in the Netherlands.

Regulace finatnich sluzeb online v Evropské unii. Sbornik judikgt

7 The dividend tax may be a definitive tax. In adar,

that is so where dividends on shares in a company
established in the Netherlands are paid to a pexbanis

not subject to Netherlands income tax.

8 Conversely, where such dividends are paid to soper
who is subject to Netherlands income tax, the @indi

tax constitutes, by virtue of Article 63(1) of thecome
Tax Law, a payment on account (voorheffing) of imeo
tax. Under Article 15 of the Algemene Wet inzake
Rijksbelastingen (General Law on State Taxes), when
income tax on aggregate income is assessed, that
payment on account is set off against the tax pdayaiv
aggregate income.

9 Article 47b of the Income Tax Law exempts income
from shares, up to a specified amount, from incoaxe
That exemption applies to income from shares orchwhi
Netherlands dividend tax has been levied, whiclieun
Article 1(1) of the Dividend Tax Law, is equivalett
income from shares in companies established in the
Netherlands. The initial exemption of NLG 500 was
raised to NLG 1 000 (an exemption of NLG 2000 being
available for married persons) pursuant to the lod8
September 1985 (Stbl. 1985, p. 504).

10 As in force at the material time, Article 47b toe
Income Tax Law provided:

1. The dividend exemption shall apply to incomenfro
shares in companies treated as income for the perpb
determining aggregate income from which a deduction
for dividend tax has been made or has not been made
pursuant to Article 4(1) of the Wet op de
Dividendbelasting 1965. Dividends shall be exemptpd

to NLG 1 000, provided that they do not exceed the
amount of the income indicated above, less thescost
relating thereto other than interest on debts aostsc
relating to loans.

3. The sum of NLG 1 000 mentioned in paragraphsdL a
2 shall be increased to NLG 2 000 for any taxpdger
whom his spouse's income, referred to in Articlg) 5is
attributed.

11 It is clear from the legislative history of thgrbvision
that the dividend exemption (and its limitation to
dividends paid by companies established in the
Netherlands) fulfilled a twofold objective: firstthe
exemption was intended to raise the level of
undertakings' equity capital and to stimulate ieseron
the part of private individuals in Netherlands €sar
second, in particular for small investors, the eptom
was intended to compensate in some measure for the
double taxation which would otherwise result, unther
Netherlands tax system, from the levying both of
corporation tax on profits accruing to companied ah
tax on the income of private shareholders imposethe
dividends distributed by those companies.

The main proceedings

12 In 1991 Mr Verkooijen resided in the Netherlaads
was employed there by Fina Nederland BV, a distoibu
of petroleum products indirectly controlled by Pétra
NV, a public limited liability company established
Belgium and quoted on the stock exchange.

13 In the context of an employees' savings plan
(werknemersspaarplan) open to all employees of the
group, Mr Verkooijen acquired shares in Petrofind. N
In 1991 a dividend was distributed in respect afsth
shares of about NLG 2 337 (after conversion into
Netherlands gilders) which was subject to a dedocit
source of 25% in Belgium. In his Netherlands taximet
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for 1991, Mr Verkooijen included that dividend asrtpof

his taxable income.

14 For the purpose of taxing Mr Verkooijen's incomme

tax inspector did not apply the dividend exemptiorthe
ground that Mr Verkooijen was not entitled to i the
dividends received by him from Petrofina had no¢rbe
subject to the Netherlands dividend tax. The notice
informing Mr Verkooijen of his liability to incomeéax
and his contribution to the general social insueanc
scheme (volksverzekeringen) for 1991 thereforeciigid
taxable income of NLG 166 697, including the entire
dividend paid to him by Petrofina.

15 Mr Verkooijen objected to that notice, conteigdihat

the first NLG 2 000 (he being married) of the deai
received by him should have been exempt from income
tax under Article 47b(1) and (3) of the Income Taxv.

16 The tax inspector dismissed that objection, aingon

Mr Verkooijen appealed against that decision to the
Gerechtshof te 's-Gravenhage. That court held tthet
limitation of the dividend exemption to income from
shares from which Netherlands dividend tax had been
withheld was contrary to Articles 52 and 58 of &€
Treaty (now Article 48 EC) and to Directive 88/36tL.
therefore annulled the tax inspector's decision and
amended the tax notice, so that the tax was then
calculated on taxable income of NLG 164 697.

17 The Staatssecretaris van Financién appliedefoew

of the judgment of the Gerechtshof te 's-Graventage
the court making the present reference.

The relevant Community legislation

18 The dispute in the main proceedings arose befere
entry into force of the Treaty on European Uniom an
therefore the Treaty provision concerning the free
movement of capital which was applicable at theeniait
time was Article 67 of the EEC Treaty (repealedtlby
Treaty of Amsterdam). It was worded as follows:

During the transitional period and to the extertassary

to ensure the proper functioning of the common miark
Member States shall progressively abolish between
themselves all restrictions on the movement of tehpi
belonging to persons resident in the Member Stabes
any discrimination based on the nationality or be t
place of residence of the parties or on the plaberev
such capital is invested.

19 That provision was implemented by various divest,
including Directive 88/361, which was applicabletla¢
material time.

20 Article 1(1) of that directive provides:

Without prejudice to the following provisions, Megtb
States shall abolish restrictions on movementsagpftal
taking place between persons resident in MembdesSta
To facilitate application of this directive, capita
movements shall be classified in accordance with th
Nomenclature in Annex I.

21 The capital movements listed in Annex | to Diinex
88/361 include:

I. Direct investment

2. Participation in new or existing undertaking hwia
view to establishing or maintaining lasting economi
links.

Ill. Operations in securities normally dealt in dne
capital market (not included under I, IV and V)

A - transactions in securities on the capital marke

2. Acquisition by residents of foreign securitiesatl in
on a stock exchange.

22 The last paragraph of the introduction to Anrex
states that the list of capital movements is nbbestive:
This nomenclature is not an exhaustive list forrb&on

of capital movements - whence a Heading Xl - F.
"Other capital movements - Miscellaneous". It sdaubt
therefore be interpreted as restricting the scopéhe
principle of full liberalisation of capital movemisnas
referred to in Article 1 of the directive.

23 Article 6(1) of Directive 88/361 provides:

Member States shall take the measures necessary to
comply with this directive no later than 1 July 09Fhey
shall forthwith inform the Commission thereof. They
shall also make known, by the date of their entip i
force at the latest, any new measure or any amemdme
made to the provisions governing the capital moveme
listed in Annex .

The questions referred to the Court

24 In those circumstances, the Hoge Raad der
Nederlanden stayed proceedings pending a preligninar
ruling from the Court of Justice on the following
guestions:

1. Is Article 1(1) of Directive 88/361/EEC in conijttion
with Heading 1(2) in Annex | to that directive teeb
interpreted as meaning that a restriction arisimgnfa
provision of the income tax legislation of a MemiS¢ate
which exempts shareholders, up to a certain amount,
from liability to income tax on dividends, but nests
that exemption to dividends paid in respect of shan
companies established in that Member State, has bee
prohibited since 1 July 1990 pursuant to Articld)6gf
that directive?

2. If the answer to Question 1 is in the negatane
Articles 6 and/or 52 of the EC Treaty to be interpdeas
meaning that a restriction of the kind referredrichat
question is incompatible with one or both of thastcles?

3. Do the answers to the questions set out abdfer di
depending on whether the person seeking the beofefit
such an exemption is an ordinary shareholder or an
employee (of a subsidiary company) who holds the
shares in question in the context of an employsashgs
plan ("werknemersspaarplan™)?

The first question

25 By its first question, the national court seeks
essentially to ascertain whether Article 1(1) ofdative
88/361 precludes a legislative provision of a Membe
State which, like the provision at issue in the mnai
proceedings, makes the grant of exemption fromrimeo
tax payable on dividends paid to natural persons are
shareholders subject to the condition that thoggleids

are paid by a company whose seat is in that Member
State.

26 It is necessary first to consider whether ttot fhat a
national of a Member State residing in that Mentbiate
receives dividends on shares in a company whogddssea
in another Member State is covered by Directive388/
which implements Article 67 of the Treaty.

27 Although the Treaty does not define the termtabp
movements, Annex | to Directive 88/361 containa-n
exhaustive list of the operations which constitcapital
movements within the meaning of Article 1 of the
directive.

28 Although receipt of dividends is not expressly
mentioned in the nomenclature annexed to Directive
88/361 as capital movements, it necessarily pressgs



participation in new or existing undertakings redelr to

in Heading 1(2) of the nomenclature.

29 Moreover, since, in the main proceedings, the
company distributing dividends has its seat in ariider
State other than the Kingdom of the Netherlandsiand
quoted on the stock exchange, receipt of divideomls
shares in that company by a Netherlands national ma
also be linked to Acquisition by residents of forei
securities dealt in on a stock exchange as refaoed
Heading 1ll.A(2) of the nomenclature annexed to
Directive 88/361, as Mr Verkooijen, the United Kiaogn
Government and the Commission contend. Such an
operation is thus indissociable from a capital nmeast.

30 Consequently, the receipt by a national of a M&mb
State residing in that Member State of dividends on
shares in a company whose seat is in another Member
State is covered by Directive 88/361.

31 Second, it is necessary to consider whetheifatie
t