Policing the Process
of Representation:
The Court as Referee

1. this seems to leave us in a quandary. An interpretivist ap-
roach—at least one that approaches constitutional provisions as
If-contained units —proves on analysis incapable of keeping faith
ith the evident spirit of certain of the provisions. When we search
+ an external source of values with which to fill in the Constitu-
n’s open texture, however —one that will not simply end up con-
ituting the Court a council of legislative revision—we search in
n. Despite the usual assumption that these are the only options,’
wever, they are not, for value imposition is not the only possible
ponse to the realization that we have a Constitution that needs
lling in. A quite different approach is available, and to discern its
tlines we need look no further than to the Warren Court.?
That Court’s reputation as “‘activist” or interventionist is de-
ved. A good deal of carping to the contrary notwithstanding,
wever, that is where its similarity to earlier interventionist Courts,
particular the early twentieth-century Court that decided Loch-
rv. New York and its progeny, ends. For all the while the com-
entators of the Warren era were talking about ways of discovering
damental values, the Court itself was marching to a different
mmer. The divergence wasn’t entirely self-conscious, and the
ourt did lapse occasionally into the language of fundamental
lues: it would be surprising if the thinking of earlier Courts and
e writings of the day’s preeminent commentators hadn’t taken
me toll.? The toll, however, was almost entirely rhetorical: the
stitutional decisions of the Warren Court evidence a deep struc-
re significantly different from the value-oriented approach fa-
red by the academy.*

Many of the Warren Court’s most controversial decisions con-
rmed criminal procedure or other questions of what judicial or
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74 Democracy and Distrust

administrative process is due before serious consequences may be
visited upon individuals — process-oriented decisions in the most
ordinary sense. But a concern with process in a broader sense —with
the process by which the jJaws that govern society are made-—anj.
mated its other decisions as well. Its unprecedented activism in the
fields of political expression and association obviously fits this
broader pattern. Other Courts had recognized the connection be-
tween such political activity and the proper functioning of the
democratic process: the Warren Court was the first seriously to act
upon it. That Court was also the first to move into, and once there
seriously to occupy, the voter qualification and malapportionment
areas. These were certainly interventionist decisions, but the in-
terventionism was fueled not by a desire on the part of the Court to
vindicate particular substantive values it had determined were im-
portant or fundamental, but rather by a desire to ensure that the
political process—which is where such values are properly identi-
fied, weighed, and accommodated —was open to those of all view-
points on something approaching an equal basis.

Finally there were the important decisions insisting on equal treat-
ment for society’s habitual unequals: notably racial minorities, but
also aliens, “illegitimates,” and poor people. But rather than an-
nouncing that good or value X was so important or fundamental it
simply had to be provided or protected, the Court’s message here
was that insofar as political officials had chosen to provide or pro-
tect X for some people (generally people like themselves), they had
better make sure that everyone was being similarly accommodated
or be prepared to explain pretty convincingly why not. Whether
these two broad concerns of the Warren Court —with clearing the
channels of political change on the one hand, and with correcting
certain kinds of discrimination against minorities on the other—fit
together to form a coherent theory of representative government, or
whether, as is sometimes suggested, they are actually inconsistent
impulses,® is a question I shall take up presently. But however that
may be, it seems to be coming into focus that the pursuit of these
“participational” goals of broadened access to the processes and
bounty* of representative government, as opposed to the more tra-

+The reference here should be understood as including exemptions or immuni-
ties from hurts (punishments, taxes, regulations, and so forth) along with benefits.
It is thus to patterns of distribution generally.
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' gitional and academically popular insistence upon the provision of a
series of particular substantive goods or values deemed fundamen-
-~ tal, was what marked the work of the Warren Court.® Some con-
" “demn and others praise, but at least we're beginning to understand
" that something different from old-fashioned value imposition was
" for a time the order of the day.*

The Carolene Products Footnote

- The Warren Court’s approach was foreshadowed in a famous foot-
- pote in United States v. Carolene Products Co., decided in 1938.
| Justice Stone’s opinion for the Court upheld a federal statute pro-
' hibiting the interstate shipment of filled milk, on the ground that all
it had to be was “rational” and it assuredly was that. Footnote four
3 suggested, however, that mere rationality might not always be

5 ) enough

_ There may be narrower scope for operation of the presump-
~ tion of constitutionality when legislation appears on its face to
be within a specific prohibition of the Constitution, such as
those of the first ten amendments, which are deemed equally
specific when held to be embraced within the Fourteenth . . .
It is unnecessary to consider now whether legislation which
restricts those political processes which can ordinarily be ex-

*Participation itself can obviously be regarded as a value, but that doesn’t col-
lapse the two modes of review I am describing into one. As I am using the terms,
value imposition refers to the designation of certain goods (rights or whatever) as so
important that they must be insulated from whatever inhibition the political pro-
cess might impose, whereas a participational orientation denotes a form of review
that concerns itself with how decisions effecting value choices and distributing the
resultant costs and benefits are made. See also p. 87n. I surely don’t claim that the
words have to be used thus. (There is even doubt that “participational” deserves to
be recognized as a word at all.} I claim only that that is how I am using them, and
that so used they are not synonyms.

If the objection is not that I have not distinguished two concepts but rather that
one might well “value” certain decision procedures for their own sake, of course it is
right: one might. And to one who insisted on that terminology, my point would be
that the “values” the Court should pursue are “participational values” of the sort I
have mentioned, since those are the “values” (1) with which our Constitution has
preeminently and most successfully concerned itself, (2) whose “imposition” is not
mmcompatible with, but on the contrary supports, the American system of represen-
tative democracy, and (3) that courts set apart from the political process are uni-
quely situated to “impose.”
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pected to bring about repeal of undesirable legislation, is to be
subjected to more exacting judicial scrutiny under the general
prohibitions of the Fourteenth Amendment than are most
other types of legislation . . .

Nor need we enquire whether similar considerations enter
into the review of statutes directed at particular religious . . . or
national . . . or racial minorities . . . ; whether prejudice
against discrete and insular minorities may be a special condi-
tion, which tends seriously to curtail the operation of those
political processes ordinarily to be relied upon to protect
minorities, and which may call for a correspondingly more
searching judicial inquiry.?

The first paragraph is pure interpretivism: it says the Court should
enforce the “specific” provisions of the Constitution.® We've seen,
though, that interpretivism is incomplete: there are provisions in the
Constitution that call for more. The second and third paragraphs
give us a version of what that more might be. Paragraph two sug-
gests that it is an appropriate function of the Court to keep the
machinery of democratic government running as it should, to make
sure the channels of political participation and communication are
kept open. Paragraph three suggests that the Court should also con-
cern itself with what majorities do to minorities, particularly men-
tioning laws “directed at” religious, national, and racial minorities
and those infected by prejudice against them.

For all its notoriety and influence, the Carolene Products footnote
has not been adequately elaborated. Paragraph one has always
seemed to some commentators not quite to go with the other two.®
Professor Lusky, who as Stone’s law clerk was substantially respon-
sible for the footnote, has recently revealed that the first paragraph
was added at the request of Chief Justice Hughes.'® Any implied
substantive criticismn seemns misplaced: positive law has its claims,
even when it doesn’t fit some grander theory.!! It’s true, though,
that paragraphs two and three are more interesting, and it is the
relationship between those two paragraphs that has not been ade-
quately elaborated. Popular control and egalitarianism are surely
both ancient American ideals; indeed, dictionary definitions of
“democracy” tend to incorporate both.'? Frequent conjunction is
not the same thing as consistency, however, and at least on the sur-
face a principle of popular control suggests an ability on the part of
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‘majority simply to outvote a minority and thus deprive its mem-
sérs of goods they desire. Borrowing Paul Freund’s word,!® 1 have
uggested that both Carolene Products themes are concerned with
p_g‘rticipation: they ask us to focus not on whether this or that sub-
stantive value is unusually important or fundamental, but rather on
.'._.;A';_hether the opportunity to participate either in the political pro-
'fij;_c:"ésses by which values are appropriately identified and accommo-
E‘ﬂﬁaated, or in the accommodation those processes have reached, has

' peen unduly constricted. But the fact that two concepts can fit
“jﬁﬁ_n'der the same verbal umbrella isn’t enough to render them consis-
| tent either, and a system of equal participation in the processes of
'i:fgc"wernment is by no means self-evidently linked to a system of pre-

l'f';'_gl_;_jmptively equal participation in the benefits and costs that process

generates; in many ways it seems calculated to produce just the

| opposite effect. To understand the ways these two sorts of participa-

‘tion join together in a coherent political theory, it is necessary to
focus more insistently than I did in Chapter 1 on the American sys-
_tem of representative democracy.

Representative Government

It is a principle of general application that the exercise of a
granted power to act in behalf of others involves the assumption
toward them of a duty to exercise the power in their interest and

 behalf . .-

We think that the Railway Labor Act imposes wpon the statu-
tory representative of a craft at least as exacting a duty to protect
equally the interests of the members of the craft as the Constitu-
tion imposes upon a legislature to give equal protection to the
interests of those for whom it legislates.

—United States Supreme Court (1949 '

‘Representative democracy is perhaps most obviously a system of
government suited to situations in which it is for one reason Or an-
“other impractical for the citizenry actually to show up and person-
ally participate in the legislative process. But the concept of repre-
‘sentation, as understood by our forebears, was richer than this.
Prerevolutionary rhetoric posited a continuing conflict between the

interests of “the rulers” on the one hand, and those of “the ruled”
(or “the people”) on the other.'* A solution was sought by building
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into the concept of representation the idea of an association of the
interests of the two groups. Thus the representatives in the new gov-
ernment were visualized as “citizens,” persons of unusual ability and
character to be sure, but nonetheless “of” the people. Upon conclu-
sion of their service, the vision continued, they would return to the
body of the people and thus to the body of the ruled. In addition,
even while in office, the idea was that they would live under the
regime of the laws they passed and not exempt themselves from their
operation: this obligation to- include themselves among the ruled
would ensure a community of interest and guard against oppressive
legislation.® The framers realized that even visions need enforce-
ment mechanisms: “some force to oppose the insidious tendency of
power to separate . . . the rulers from the ruled” was required.'” The
principal force envisioned was the ballot: the people in their self-
interest would choose representatives whose interests intertwined
with theirs and by the critical reelection decision ensure that they
stayed that way, in particular that the representatives did not shield
themselves from the rigors of the laws they passed.'®

Actually it may not matter so much whether our representatives
are treating themselves the way they treat the rest of us. Indeed it
may be precisely because in some ways they treat themselves better,
that they seem so desperately to want to be reelected. And it may be
that desire for reelection, more than any community of interest,
that is our insurance policy. If most of us feel we are being subjected
to unreasonable treatment by our representatives, we retain the
ability —irrespective of whether they are formally or informally in-
sulating themselves - to turn them out of office. What the system, at
least as described thus far, does not ensure is the effective protection
of minorities whose interests differ from the interests of most of the
rest of us. For if it is not the “many” who are being treated unrea-
sonably but rather only some minority, the situation will not be so
comfortably amenable to political correction. Indeed there may be
political pressures to encourage our representatives to pass 1aws that
treat the majority coalition on whose continued support they de-
pend in one way, and one or more minorities whose backing they
don’t need less favorably. Even assuming we were willing and able to
give it teeth, a requirement that our representatives treat themselves
as they treat most of the rest of us would be no guarantee whatever
against unequal treatment for minorities.




Policing the Process of Representation 79

This is not to say that the oppression of minorities was a develop-
ent our forebears were prepared to accept as inevitable. The “re-
p_ublic” they envisioned was not some “winner-take-all” system in
. hich the government pursued the interests of a privileged few or
en of only those groups that could work themselves into some
majority coalition, ! but rather —leaving slavery to one side, which
- course is precisely what they did —one in which the representa-
tives would govern in the interest of the whole people.?® Thus every
tizen was said to be entitled to equivalent respect, and equality was
frequently mentioned republican concern. Its place in the Declar-
tion of Independence, for example, could hardly be more promi-
ent.2* When it came to describing the actual mechanics of republi-
an government in the Constitution, however, this concern for
quality got comparatively little explicit attention. This seems to
ave been largely because of an assumption of “pure” republican
olitical and social theory that we have brushed but not yet stressed.
hat “the people” were an essentially homogeneous group whose
nterests did not vary significantly.?* Though most often articulated
s if it were an existing reality, this was at best an ideal, and the fact
hat wealth redistribution of some form —ranging from fairly ex-
reme to fairly modest proposals —figured in so much early republi-
an theorizing,?* while doubtless partly explainable simply in terms
f the perceived desirability of such a change, also was quite con-
ciously connected to republicanism’s political theory. To the extent
hat existing heterogeneity of interest was a function of wealth dis-
parity, redistribution wouid reduce it. To the extent that the ideal
of homogeneity could be achieved, legislation in the interest of most
would necessarily be legislation in the interest of all, and extensive
further attention to equality of treatment would be unnecessary.

~ The key assumption here, that everyone’s interests are essentially
identical, is obviously a hard one for our generation to swallow, and
in fact we know perfectly well that many of our forebears were am-
bivalent about it too.* Thus the document of 1789 and 1791,
though at no point explicitly invoking the concept of equality, did
strive by at least two strategies to protect the interests of minorities
from the potentially destructive will of some majority coalition. The
' more obvious one may be the “list” strategy employed by the Bill of
. Rights; itemizing things that cannot be done to anyone, at least by
" the federal government (though even here the safeguards turn out to
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be mainly procedural). The original Constitution’s more pervasive
strategy, however, can be loosely styled a strategy of pluralism, one
of structuring the government, and to a limited extent society gen-
erally, so that a variety of voices would be guaranteed their say and
no majority coalition could dominate.?* As Madison—pointedly
eschewing the (“Chapter 3”) approach of setting up an undemo-
cratic body to keep watch over the majority’s values—put it in Fed-
eralist 51:

It is of great importance in a republic not only to guard the
society against the oppression of its rulers, but to guard one
part of the society against the injustice of the other part . .. If a
majority be united by a common interest, the rights of the
minority will be insecure. There are but two methods of provid-
ing against this evil: the one by creating a will in the commun-
ity independent of the majority . . . the other, by comprehend-
ing in the society so many separate descriptions of citizens as
will render an unjust combination of a majority of the whole
very improbable, if not impracticable. The first method pre-
vails in all governments possessing an hereditary or self-ap-
pointed authority. This, at best, is but a precarious security;
because a power independent of the society may as well espouse
the unjust views of the major, as the rightful interests of the
minor party, and may possibly be turned against both parties.
The second method will be exemplified in the federal republic
of the United States.?®

The crucial move from a confederation to a system with a stronger
central government was so conceived. Madison has been conspicu-
ously attacked for not understanding pluralist political theory,*” but
in fact there is reason to suppose he understood it rather well. His
theory, derived from David Hume and spelled out at length in The
Federalist, was that although at a local level one “faction” might
well have sufficient clout to be able to tyrannize others, in the na-
tional government no faction or interest group would constitute a
majority capable of exercising control.*® The Constitution’s various
moves to break up and counterpoise governmental decision and en-
forcement authority, not only between the national government and
the states but among the three departments of the national govern-
ment as well, were of similar design.?

It is a rightly renowned system, but it didn’t take long to learn
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that from the standpoint of protecting minorities it was not enough.
Whatever genuine faith had existed at the beginning that everyone’s
Jterests either were identical or were about to be rendered so, had
fun its course as the republic approached its fiftieth birthday. Sig-
aificant economic differences remained a reality, and the fear of
Egislation hostile to the interests of the propertied and creditor
Jasses —a fear that of course had materialized earlier, during the
gime of the Articles of Confederation, ané[ thus had importantly
spired the constitutional devices to which we have alluded —surely
id not abate during the Jacksonian era, as the “many” began genu-
ﬁély to exercise political power.?® The Pennsylvania Supreme Court
mmed it up thus in 1851:

[Wlhen, in the exercise of proper legislative powers, general
laws are enacted, which bear or may bear on the whole com-
munity, if they are unjust and against the spirit of the constitu-
tion, the whole community will be interested to procure their
repeal by a voice potential. And that is the great security for
just and fair legislation.

But when individuals are selected from the mass, and laws
are enacted affecting their property, . . . who is to stand up for
them, thus isolated from the mass, in injury and injustice, or
where are they to seek relief from such acts of despotic power??!

Also relevant was the persistence of the institution of slavery. So long
s'blacks could conveniently be regarded as subhuman, they pro-
ided no proof that some people were tyrannizing others. Once that
ssumption began to blur, there came into focus another reason for
oubting that the protection of the many was necessarily the protec-
ion of all.?2

~Simultaneously we came to recognize that the existing constitu-
lonal devices for protecting minorities were simply not sufficient.
o finite list of entitlements can possibly cover all the ways majori-
ies can tyrannize minorities, and the informal and more formal
- mechanisms of pluralism cannot always be counted on either. The
_ fact that effective majorities can usually be described as clusters of
ooperating minorities won’t be much help when the cluster in ques-
ion has sufficient power and perceived community of interest to
dvantage itself at the expense of a minority (or group of minorities)
-1t is inclined to regard as different, and in such situations the fact
~ that a number of agencies must concur, and others retain the right
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to squawk, isn’t going to help much either. If, therefore, the repub-
lican ideal of government in the interest of the whole people was to
be maintained, in an age when faith in the republican tenet that the
people and ¢heir interests were essentially homogencous was all but
dead, a frontal assault on the problem of majority tyranny was
needed. The existing theory of representation had to be extended so
as to ensure not simply that the representative would not sever his
interests from those of a majority of his constituency but also that he
would not sever a majority coalition’s interests from those of various
minorities. Naturally that cannot mean that groups that constitute
minorities of the population can never be treated less favorably than
the rest, but it does preclude a refusal to represent them,?? the
denial to minorities of what Professor Dworkin has called “equal
concern and respect in the design and administration of the political
institutions that govern them.”* The Fourteenth Amendment’s
Equal Protection Clause is obviously our Constitution’s most drama-
tic embodiment of this ideal. Before that amendment was ratified,
however, its theory was understood, and functioned as a component
_ even on occasion as a judicially enforceable component®® —of the
concept of representation that had been at the core of our Constitu-
tion from the beginning.

It’s ironic, but the old concept of “virtual representation” is help-
ful here. The actual texrm was anathema to our forefathers, since it
was invoked to answer their cries of “taxation without representa-
tion.” But the concept contained an insight that has survived in
American political theory and in fact has informed our constitu-
tional thinking from the beginning. The colonists’ argument that it
was wrong, even “unconstitutional,” to tax us when we lacked the
privilege of sending representatives to Parliament was answered on
the British side by the argument that although the colonies didn’t
actually elect anyone, they were “virtually represented” in Par-
liament. Manchester was taxed, it was pointed out, without the
privilege of sending representatives to Parliament; yet surely, the
argument concluded, no one could deny that Manchester was repre-
sented. The colonists’ answer, at least their principal one, took the
form of a denial not of the concept’s general sense, but rather of its
applicability to our case. Thus Daniel Dulany responded.:

The security of the non-electors [of Manchester] against op-
pression is that their oppression will fall also upon the electors
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nd the representatives . . . The electors, who are inseparably
onnected in their interests with the non-electors, may be justly
eemed to be the representatives of the non-electors . . . and
‘the members chosen, therefore, the representatives of both.

here is not that intimate and inseparable relation between the
lectors of Great Britain and the inhabitants of the colonies,
hich must inevitably involve both in the same taxation. On
‘the contrary, not a single actual elector in England might be
immediately affected by a taxation in America . . . Even acts
oppressive and injurious to an extreme degree, might become
popular in England, from the promise or expectation that the
ery measures which depressed the colonies, would give ease to
the inhabitants of Great Britain.3

‘Although the term understandably has not been revived, the pro-
tective device of guaranteeing “virtual representation” by tying the
terests of those without political power to the interests of those
th it, was one that importantly influenced both the drafting of our
iginal Constitution and its subsequent interpretation. Article IV’s
rivileges and Immunities Clause was intended and has been inter-
preted to mean that state legislatures cannot by their various regula-
tions treat out-of-staters less favorably than they treat locals. “It was
designed to insure to a citizen of State A who ventures into State B
the same privileges which the citizens of State B enjoy.”?” Article IV
conveys no set of substantive entitlements, but “simply” the guaran-
tee that whatever entitlements those living in a state see fit to vote
themselves will generally be extended to visitors. An ethical ideal
of equality is certainly working here, but the reason inequalities
against nonresidents and not others were singled out for prohibition
:?‘:_If;;in the original document is obvious: nonresidents are a paradig-
. ~matically powerless class politically. And their protection proceeds
- by what amounts to a system of virtual representation: by constitu-
- tionally tying the fate of outsiders to the fate of those possessing
political power, the framers insured that their interests would be :
- well looked after. The Commerce Clause of Article I, Section 8 pro- :
©vides simply that Congress shall have the power to regulate com- :
_“merce among the states. But early on the Supreme Court gave this
" provision a self-operating dimension as well, one growing out of the
' same need to protect the politically powerless and proceeding by the
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same device of guaranteed virtual representation. Thus, for exam-
ple, early in the nineteenth century the Court indicated that a state
could not subject goods produced out of state to taxes it did not im-
pose on goods produced locally.?® By thus constitutionally binding
the interests of out-of-state manufacturers to those of local manu-
facturers represented in the legislature, it provided political insur-
ance that the taxes imposed on the former would not rise to a pro-
hibitive or even an unreasonable level.®

These examples involve the protection of geographical outsiders,
the literally voteless. But even the technically represented can find
themselves functionally powerless and thus in need of a sort of “vir-
tual representation” by those more powerful than they.*® From one
perspective the claim of such groups to protection from the ruling
majority is even more compelling than that of the out-of-stater: they
are, after all, members of the community that is doing them in.
From another, however, their claim seems weaker: they do have the
vote, and it may not in the abstract seem unreasonable to expect
them to wheel and deal as the rest of us (theoretically) do, yielding
on issues about which they are comparatively indifferent and
“scratching the other guy’s back” in order to get him to scratch
theirs. “[N]o group that is prepared to enter into the process and
combine with others need remain permanently and completely out
of power.”*! Perhaps not “permanently and completely” if by that
we mean forever, but certain groups that are technically enfran-
chised have found themselves for long stretches in a state of persis-
tent inability to protect themselves from pexvasive forms of discrimi-
natory treatment. Such groups might just as well be disenfranchised.

The issues adumbrated here —relating to the conditions under
which it is appropriate constitutionally to bind the interests of the
majority to those of some minority with which no felt community of
:nterests has naturally developed —obviously need a good deal more
attention, and they shall receive it in Chapter 6. The point that is
relevant here is that even before the enactment of the Equal Protec-
tion Clause, the Supreme Court was prepared at least under certain
conditions to protect the interests of minorities that were not liter-
ally voteless by constitutionally tying their interests to those of
groups that did possess political power—and, what is the same
thing, by intervening to protect such interests when it appeared that
- such a guarantee of “virtual representation” was not being pro-
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;ided. In the landmark case of McCulloch v. Maryland, decided in
1819, the Court invalidated a state tax on the operations of all banks
(preemmently including the Bank of the United States} not char-
tered by the state legislature. Toward the end of Chief Justice Mar-
shall's Court opinion, there appears a potentially baffling qualifica-
tion: “This opinion . . . does not extend to a tax paid by the real
property of the bank, in common with the other real property within
the state, nor to a tax imposed on the interest which the citizens of
Maryland may hold in this institution, in common with other prop-
erty of the same description throughout the state.”** What ever did
he have in mind? It can’t have been that he knew the sorts of prop-
erty taxes mentioned were in fact less burdensome, for nothing in
s opinion had indicated that the tax the Court was invalidating
was in fact disabling or even burdensome. Indeed it was at the heart
of his argument that no such showing was necessary: “the power to
x involves the power to destroy” and a little tax on bank operations
as declared as impermissible as a big one. A tax on the land on
hich the local branch of the Bank of the United States sits also has
the potential to destroy, however. Either tax, if it got out of hand —
and there was no indication that either had—could destroy the
ﬁank.

By now we should be in a position to spot the trick right away: it
liés in Marshall’s indication that the real estate tax would have to be
n common with the other real property within the state,” the tax
on any interest held by citizens “in common with other property of
the same description throughout the state.” The unity of interest
with all Maryland property owners assured by this insistence on
equal treatment would protect the Bank from serious disablement
by ‘taxes of this sort. The power to tax real or personal property 2
tentially the power to destroy. But people aren’t lemmings, and
while they may agree to disadvantage themselves somewhat in the
service of some overriding social good, they aren’t in the habit of
destroying themselves en masse.*?

‘The tax in issue, on the operations of banks not chartered by the
state, presented a different configuration of interests. Naturally the
Bank of the United States didn’t have a vote in the Maryland legisla-
ture, but no corporation did. The interests of organizations gen-
rally have to be protected by persons whose interests are tied up
with theirs—officers, employees, stockholders—and in these re-
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spects there is no reason to suppose the Bank of the United States
was more impoverished than any other organization. Thus the Bank
was not voteless, at least not voteless in any sense that other corpora.
tions were not. Yet the tax on bank operations was invalidated, ang
the reason it was is quite obvious: this was a tax exclusively op
banks, indeed exclusively on banks not chartered by the state. The
Bank of the United States may have had a “vote” as effective as that
of any other single corporation, but it was clear nonetheless thac
with regard to a tax on the operations of non-state-chartered banks
it would find itself in a perpetually losing situation politically, since
at best —though it appears even this was lacking —its only allies on
this issue would be a couple of wildcat banks. Here too there is rea-
son to suppose that constitutional salvation would have been found
only in a genuine guarantee of virtual representation—if, for exam.
ple, the Bank’s operations had been taxed only as part of a tax
equally affecting all business operations in Maryland.**

I certainly do not mean to suggest that McCulloch was a direct
precursor of the Carolene Products footnote, generally heralding
the special judicial protection of discrete and insular minorities: it is
most unlikely that the Bank would have received this special solici-
tude had it not been a federal instrumentality. The Court’s discus-
son is instructive nonetheless. It suggests by its reference to the
property taxes the clear assumption of even that early day that rep-
resentatives were expected to represent the entirety of their constitu-
encies without arbitrarily severing disfavored minorities for com-
paratively unfavorable treatment. And it suggests by its invalidation
of the bank operations tax its further assurmoption that at least in
some situations judicial intervention becomes appropriate when the
existing processes of representation seem inadequately fitted to the
representation of minority interests, even minority interests that are
not voteless. I do not suggest that these themes were very often made
explicit before the Civil War, but the frequency of their invocation
is not to the present point. Whatever may have been the case before,
the Fourteenth Amendment quite plainly imposes a judicially en-
forceable duty of virtual representation of the sort I have been de-
scribing. My main point in using the examples has been to suggest 2
way in which what are sometimes characterized as two conflicting
American ideals —the protection of popular government on the one
hand, and the protection of minorities from denials of equal con-
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-cern and respect on the other—in fact can be understood as arising
from a common duty of representation. Once again, Madison said it
early and well:

I will add, as a fifth circumstance in the situation of the
House of Representatives, restraining them from oppressive
measures, that they can make no law which will not have its full
operation on themselves and their friends, as well as on the
great mass of society . . . If it be asked, what is to restrain the
House of Representatives from making legal discriminations in
favor of themselves and a particular class of the society? I an-
swer: the genius of the whole system; the nature of just and
constitutional laws; and above all, the vigilant and manly spirit
‘which actuates the people of America . . . *®

‘The remainder of this chapter will comprise three arguments
favor of a participation-oriented, representation-reinforcing ap-
roach to judicial review. The first will take longer than the others,
nce it will necessitate a tour, albeit brisk, of the Constitution itself.
What this tour will reveal, contrary to the standard characterization
f the Constitution as “an enduring but evolving statement of gen-
cal values,”#® is that in fact the selection and accommodation of
ubstantive values is left almost entirely to the political process and
stead the document is overwhelmingly concerned, on the one
hand, with procedural fairness in the resolution of individual dis-
putes (process writ small), and on the other, with what might capa-
iously be designated process writ large* —with ensuring broad par-
cipation in the processes and distributions of government.*’ An
rgument by way of ejusdem generis seems particularly justified in
his case, since the constitutional provisions for which we are at- -
mpting to identify modes of supplying content, such as the Ninth
mendment and the Privileges or Immunities Clause, seemn to have
éen included in a “we must have missed something here, so let’s
ust our successors to add what we missed” spirit.*® On my more ex-
pansive days, therefore, I am tempted to claim that the mode of re-

“*I don’t mean to be hanging any of the argument on this characterization. See
750, It is true, however, that the approach I shall recommend is more thorough-
oingly process-oriented in elaboration than might be supposed even from the dis-
ussion thus far. See generally Chapter 6.
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view developed here represents the ultimate interpretivism.* Our
review will tell us something else that may be even more relevant to
the issue before us—that the few attempts the various framers have
made to freeze substantive values by designating them for special
protection in the document have been ill-fated, normally resulting
in repeal, either officially or by interpretative pretense. This sug-
gests a conclusion with important implications for the task of giving
content to the document’s more open-ended provisions, that pre.
serving fundamental values is not an appropriate constitutional
task.

The other two arguments are susceptible to briefer statement but
are not less important. The first is that a representation-reinforcing
approach to judicial review, unlike its rival value-protecting ap-
proach, is not inconsistent with, but on the contrary (and quite by
design) entirely supportive of, the underlying premises of the Amer-
ican system of representative democracy. The second is that such an
approach, again in contradistinction to its rival, involves tasks that
courts, as experts on process and (more important) as political out-
siders, can sensibly claim to be better qualified and situated to per-
form than political officials.

The Nature of the United States Constitution

In the United States the basic charter of the law-making process
is found in a written constitution . . . [Wle should resist the
temptation to clutter up that document with amendments relat-
ing to substantive matters . . . [Such attempts] involve the ob-
vious unwisdom of trying to solve tomorrow’s problems today.
But their more insidious danger lies in the weakening effect they
would have on the moral force of the Constitution itself.

—Lon Fuller*

Many of our colonial forebears’ complaints against British rule were
phrased in “constitutional” terms. Seldom, however, was the claim

*As I've indicated, 1 don’t think this terminological question is either entirely
coherent or especially important. Obviously the approach recommended is neither
“interpretivist” in the usual sense (of treating constitutional clauses as self-con-
tained units) nor “noninterpretivist” in the usual sense (of seeking the principal
stuff of constitutional judgment in one’s rendition of society’s fundamental values
rather than in the document’s broader themes). What counts is not whether it is
“really” a broad interpretivism or rather a position that does not fall entirely in
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“one of deprivation of some treasured good or substantive right: the
American colonists, at least the white males, were among the freest
and best-off people in the history of the world, and by and large
they knew it.> “Constitutional” claims thus were often jurisdictional
__that Parliament lacked authority, say, to regulate the colonies’
‘nternal commerce” — the foundation for the claim being generally
_that we were not represented in Parliament.®! (Obviously the colo-
“pists weren’t any crazier about being taxed than anyone else is, but
‘what they damned as tyrannical was taxation without representa-
jon.) Or they were arguments of inequality: claims of entitlement
0 “the rights of Englishmen” had an occasional natural law flavor,
Lut the more common meaning was that suggested by the words, a
claim for equality of treatment with those living in England.?* Thus
he colonists’ “constitutional” arguments drew on the two participa-
tional themes we have been considering: that (1) their input into the
ocess by which they were governed was insufficient, and that
(partly as a consequence) (2) they were being denied what others
were receiving. The American version of revolution, wrote Hannah
Arendt, “actually proclaims no more than the necessity of civilized
overnment for all mankind; the French version . . . proclaims the
istence of rights independent of and outside the body public . . . 7*?
‘The theme that justice and happiness are best assured not by try-
g to define them for all time, but rather by attending to the gov-
nmental processes by which their dimensions would be specified
over time, carried over into our critical constitutional documents.
ven our foremost “natural law” statement, the Declaration of In-
épendence, after adverting to some admirable but assuredly open-
ended goals-—made more so by using “the pursuit of happiness” in
place of the already broad Lockean reference to “property’st—
gnals its appreciation of the critical role of (democratic) process:

her camp, but whether it is capable of keeping faith with the document’s promise
12 way I have argued that a clause-bound interpretivism is not, and capable at the
ime time of avoiding the objections to a value-laden form of noninterpretivism,
bjections rooted most importantly in democratic theory. In that regard the two
rguments that close this chapter, those addressed explicitly to consistency with
emocratic theory and the relative institutional capacities of legislatures and
ourts, seem at least as important as the argument from the nature of the Constitu-
ion (which given the complexity of the document must be a qualified one in any
‘event). :
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We hold these truths to be self-evident, that all men are created
equal, that they are endowed by their creator with certain un-
alienable rights; that among these are life, liberty, and the pur-
suit of happiness; that to secure these rights governments are
instituted among men, deriving theiwr just powers from the
consent of the governed . . .*

The Constitution, less surprisingly, begins on the same note, not one
of trying to set forth some governing ideology—the values men.
tioned in the Preamble could hardly be more pliable—but rather
one of ensuring a durable structure for the ongoing resolution of
policy disputes:
We the People of the United States, in Order to form a more
perfect Union, establish Justice, insure domestic Tranquility,
provide for the common defence, promote the general Wel-
fare, and secure the Blessings of Liberty to ourselves and our
Posterity, do ordain and establish this Constitution for the
United States of America.

1 don’t suppose it will surprise anyone to learn that the body of the
original Constitution is devoted almost entirely to structure, ex-
plaining who among the various actors—federal government, state
government; Congress, executive, judiciary—has authority to do
what, and going on to fill in a good bit of detail about how these
persons are to be selected and to conduct their business. Even provi-
sions that at first glance might seem primarily designed to assure or
preclude certain substantive results seem on reflection to be princi-
pally concerned with process. Thus, for example, the provision that
treason “shall consist only in levying War against {the United
States], or in adhering to their Enemies, giving them Aid and Com-
fort,” appears at least in substantial measure to have been a precur-
sor of the First Amendment, reacting to the recognition that persons
in power can disable their detractors by charging disagreement as
treason.*® The prohibitions against granting titles of nobility seem
rather plainly to have been designed to buttress the democratic ideal
that all are equals in government.®’ The Ex Post Facto and Bill of
Attainder Clauses prove on analysis to be separation of powers pro-
visions, enjoining the legislature to act prospectively and by general
rule (just as the judiciary is implicitly enjoined by Article III to act
retrospectively and by specific decree).*® And we have seen that the
Privileges and Immunities Clause of Article IV, and at least in one
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aspect —the other being a grant of congressional power—the Com-
‘nerce Clause as well, function as equality provisions, guaranteeing
virtual representation to the politically powerless.

During most of this century the Obligation of Contracts Clause
has not played a significant role.?® Powerful arguments have been
fnade that the clause was intended importantly to limit the extent to
which state governments could control the subjects and terms of pri-
;_fate contracts.®® Early in the nineteenth century the Supreme Court
f_ejected this broad interpretation, however, holding that the clause
affected only the extent to which the legislature could alter or over-
rule the terms of contracts in existence at the time the statute was
,p_assed, and thus did not affect what legislation could say about
future contracts.®? What’s more, though there have been signs of
stiffening in the past two years,*® the Court in general has not been
very energetic about protecting existing contracts either, holding in
ssence that legislatures can alter them so long as they do so reason-
bly (which virtually denudes the clause of any independent func-
on).*® It is tempting to conclude that the Court’s long-standing
nterpretation of the clause as protecting only existing contracts re-
ces it to just another hedge against retroactive legislation and
hus, like the Ex Post Facto Clause, essentially a separation of pow-
rs provision. That conclusion, however, is a little quick. Legislation
ffectively overruling the terms of an existing contract is not really
etroactive” in the ex post facto sense of attaching untoward conse-
uences to an act performed before it was enacted; rather it refuses
o recognize a prior act (the making of the contract) as a defense to
r exemption from a legal regime the legislature now wishes to im-
ose.® Thus both interpretations of the clause recognize the exis-
ence of a contract as a special shield against legislative regulation of
future behavior, though on the long-accepted narrow interpretation
nly contracts already in existence can serve thus.

- At this point another temptation arises, to characterize the Con-
racts Clause as serving an institutional or “separation of powers”
unction of cordoning off an extragovernmental enclave, in this case
an enclave of decision via contract, to serve as a counterpoise to gov-
rnmental authority.® The problem with this account is not that it
-does not fit, but rather that it will always fit: it is difficult to imagine
‘any purported constitutional right that cannot be described as cre-
_ating a private space where actions antithetical to the wishes of our
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elected representatives can be taken. For this reason the account
seems incapable of serving as a meaningful explanation (or as a
basis from which broader constitutional themes can responsibly be
extrapolated).®® Thus whichever interpretation of the clause was in
fact intended, it is difficult to avoid the conclusion that in the Con.
tracts Clause the framers and ratifiers meant to single out for special
protection from the political processes —though note that in this
case it is only the state political processes—a substantive value that is
not wholly susceptible to convincing rationalization in terms of
either the processes of government or procedure more narrowly con-
ceived. On the broad and rejected interpretation, that value is con-
tract, the ability to arrive at binding agreements. On the narrower
and received interpretation, applying the clause only to contracts in
existence at the time of the legislation —which I should reiterate is
an interpretation the Court has not, at least until very recently, pur-
sued very enthusiastically either —what is protected is a somewhat
narrower reliance interest, an assurance that by entering into a con-
tract one can render oneself immune from future shifts in the iden-
tity or thinking of one’s elected representatives.

This needn’t throw us into a tailspin: my claim is only that the
original Constitution was principally, indeed I would say over-
whelmingly, dedicated to concerns of process and structure and not
to the identification and preservation of specific substantive values.
Any claim that it was exclusively so conceived would be ridiculous
(as would any comparable claim about any comparably compli-
cated human undertaking). And indeed there are other provisions
in the original document that seem almost entirely value-oriented,
though my point, of course, is that they are few and far between.*
Thus “corruption of blood” is forbidden as a punishment for trea-
son. Punishing people for their parents’ transgressions is outlawed as
a substantively unfair outcome: it just can’t be done, irrespective of
procedures and also irrespective of whether it is done to the children
of all offenders. The federal government, along with the states, 1s

*] realize that by stressing the few occasions on which values were singled out for
protection, I run the risk of conveying the impression that that is the character of
much of the Constitution. My point of course is quite the opposite, but I'm not suf-
ficiently sadistic to list all the provisions that are obviously concerned only with
process. If you find yourself thinking I'm not making my case here, please read 2

few pages of the Constitution to assure yourself that I could.
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recluded from taxing articles exported from any state. Here too an
utcome is simply precluded; what might be styled a value, the eco-
omic value of free trade among the states, is protected.®” This short
1list, however, covers just about all the values protected in the origi-
2] Constitution —save one. And a big one it was. Although an
nderstandable squeamishness kept the word out of the document,
lavery must be counted a substantive value to which the original
‘onstitution meant to extend unusual protection from the ordinary
gislative process, at least temporarily. Prior to 1808, Congress was
forbidden to prohibit the slave trade into any state that wanted 1t,°
and the states were obliged to return escaping slaves to their
homes.”%®

“The idea of a bill of rights was not even brought up until close to
the end of the Constitutional Convention, at which time it was re-
ected. The reason is not that the framers were unconcerned with
iberty, but rather that by their lights a bill of rights did not belong
n a constitution, at least not in the one they had drafted. As Hamil-
on explained in Federalist 84, “a minute detail of particular rights
s certainly far less applicable to a Constitution like that under con-
ideration, which is merely intended to regulate the general political
nterests of the nation . . . ”7° Moreover, the very point of all that
had been wrought had been, in large measure, to preserve the liber-
ies of individuals. “The truth is, after all the declamations we have
heard, that the Constitution is itself, in every rational sense, and to
every useful purpose, a Bill of Rights.”" “The additional securities
“to republican government, to liberty, and to property, to be derived
from the adoption of the plan under consideration, consist chiefly in
“the restraints which the preservation of the Union will impose on
local factions . . . in the prevention of extensive military establish-
ments . . . in the express guarantee of a republican form of govern-
“ment to each [state]; in the absolute and universal exclusion of titles
~of nobility . . "7

Of course a number of the state ratifying conventions remained
apprehensive, and a bill of rights did emerge. Here too, however,
“the data are unruly. The expression-related provisions of the First
© Amendment — “Congress shall make no law . . . abridging the free-
dom of speech, or of the press; or the right of the people peaceably
to assemble, and to petition the Government for a redress of griev-
ances” —were centrally intended to help make our governmental
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processes work, to ensure the open and informed discussion of politi-
cal issues, and to check our government when it gets out of bounds.*
We can attribute other functions to freedom of expression, and
some of them must have played a role,” but the exercise has the
smell of the lamp about it: the view that free expression per se, with-
out regard to what it means to the process of government, is our pre-
eminent right has a highly clitist cast. Positive law has its claims,
and I am not suggesting that such other purposes as are plausibly
attributable to the language should not be attributed: the amend-
ment’s language is not limited to political speech and it should not
be so limited by construction (even assuming someone could come
up with a determinate definition of “political”). But we are at pre-
sent engaged in an exploration of what sort of document our fore-
bears thought they were putting together, and in that regard the
linking of the politically oriented protections of speech, press, as-
sembly, and petition is highly informative.

The First Amendment’s religious clauses — “Congress shall make
no law respecting an establishment of religion, or prohibiting the
free exercise thereof’ —are a different matter. Obviously part of the
point of combining these cross-cutting commands was to make sure
the church and the government gave each other breathing space:
the provision thus performs a structural or separation of powers
function.” But we must not infer that because one account fits the
data it must be the only appropriate account, and here the obvious
cannot be blinked: part of the explanation of the Free Exercise
Clause has to be that for the framers religion was an important sub-
stantive value they wanted to put significantly beyond the reach of
at least the federal legislature.

The Second Amendment, protecting “the right of the people to
keep and bear Arms,” secems (at least if that’s all you read) calcu-
Jated simply to set beyond congressional control another “impor-
tant”’ value, the right to carry a gun. It hasn’t been construed that
way, however, and instead has been interpreted as protecting only
the right of state governments to keep militias (National Guards)
and to arm them. The rationalization for this narrow construction
has ordinarily been historical, that the purpose the framers talked
most about was maintaining state militias. However, a provision
cannot responsibly be restricted to less than its language indicates

simply because a particular purpose received more attention than
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hers (and in fact that favored purpose of today’s firearms enthusi-
s, the right of individual self-protection, was mentioned more
an a couple of times). Arguments can be right for the wrong rea-
bns however, and though the point is debatable,’® the conclusion
ere is probably correct. The Second Amendment has its own little
reamble: ’ ‘A well regulated Militia, being necessary to the security
£ free State, the right of the people to keep and bear Arms, shall
ot be infringed.” Thus here, as almost nowhere else,’” the framers
nd ratifiers apparently opted against leaving to the future the at-
fibution of purposes, choosing instead explicitly to legislate the
oal in terms of which the provision was to be interpreted.

The Third Amendment, undoubtedly another of your favorites,
orbids the nonconsensual peacetime quartering of troops. Like the
stablishment of Religion Clause, it grew largely out of fear of an
indue influence, this time by the military' in that aspect it can be
ounted a “separation of powers” pr0v151on Again, however, one
annot responsibly stop there. Other prov131ons provide for civilian
ontrol of the military, and although that is surely one of the pur-
oses here, there is obviously something else at stake, a desire to pro-
ect the privacy of the home from prying government eyes, to say
wothing of the annoyance of uninvited guests. Both process and
ralue seem to be involved here.

~Amendments five through eight tend to become relevant only
during lawsuits, and we tend therefore to think of them as proce-
dural —instrumental provisions calculated to enhance the fairness
“and efficiency of the litigation process. That'’s exactly what most of
‘them are: the importance of the guarantees of grand juries, crimi-
“nal and civil petit juries, information of the charge, the right of con-
-frontation, compulsory process, and even the assistance of counsel
‘inheres mainly in their tendency to ensure a reliable determina-
“tion.” Unconcerned with the substance of government regulation,
‘ they refer instead to the ways in which regulations can be enforced
_against those they cover. Once again, however, that is not the whole
“story. The Fifth Amendment's privilege against self-incrimination
“surely has a lot to do with wanting to find the truth: coerced confes-
‘sions are less likely to be reliable. But at least as interpreted,” the
. privilege needs further rationalization than that: the argument runs
that there is simply something immoral —though it has proved
tricky pinning down exactly what it is—about the state’s asking
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somebody whether he committed a crime and expecting him to
answer. The same amendment’s guarantee against double jeopardy
gets complicated. Insofar as it forbids retrial after acquittal, it
seems a largely procedural protection, designed to guard against the
conviction of innocent persons. But insofar as it forbids additional
prosecution after conviction or added punishment after sentence, it
performs the quite different (and substantive) function, which ob-
viously is present in the acquittal situation too, of guaranteeing a
sense of repose, an assurance that at some definable point the de-
fendant can assume the ordeal is over, its consequences known. 8

The Fourth Amendment provides: “The right of the people to be
secure in their persons, houses, papers, and effects, against unrea-
sonable searches and seizures, shall not be violated, and no War-
rants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched,
and the persons or things to be seized.” This provision most often
becomes relevant when a criminal defendant tries to suppress evi-
dence seized as the fruit of an illegal search or arrest, but it would be
a mistake to infer from that that it is a purely procedural provision.
In fact (as thus enforced by the exclusionary rule) it thwarts the pro-
cedural goal of accurately determining the facts, in order to serve
one or more other goals felt to be more important.?! The standard
line is that that other, more important goal is privacy, and surely
privacy is sometimes implicated.®? But the language of the amend-
ment reaches further —so for that matter did the customs abuses we
xnow had a lot to do with its inclusion—and when it is read in its
entirety the notion of “privacy” proves inadequate as an explana-
tion. The amendment covers seizures of goods and arrests (“seizures
of the person”) along with searches, and it does not distinguish pub-
lic episodes from private: 2 completely open arrest or seizure of
goods is as illegal as a search of a private area if it is effected without
probable cause. It thus “protects individual privacy against certain
kinds of governmental intrusion, but its protections go further, and
often have nothing to do with privacy at all.”#

A major point of the amendment, obviously, was to keep the gov-
ernment from disrupting our lives without at least moderately con-
vincing justification. That rationale intertwines with another —and
the historic customs abuses are relevant here too —-namely, a fear of
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fficial discretion. In deCIdmg whose lives to disrupt in the ways the
mendment indicates — that is, whom to search or arrest or whose
s to seize—law enforcement officials will necessarily have a
d deal of low visibility discretion. In addition they are likely in
h situations to be sensitive to social station and other factors that
1d not bear on the decision. The amendment thus requires not
nply a certain quantum of probability but also when possible, via
'é warrant requirement, the judgment of a “neutral and detached
'aglstrate From this perspective, which obviously is only one of
veral, the Fourth Amendment can be seen as another harbinger of
hé Equal Protection Clause, concerned with avoiding indefensible
equltles in treatment. The Eighth Amendment’s ban on “cruel
nd unusual punishments” is even more obviously amenable to this
ccount. Apparently part of the point was to outlaw certain under-
ood and abhorred forms of torture, but the decision to use open-
rided language can hardly have been inadvertent.® It is possible
at part of the point also was to ban punishments that were unusu-
ly severe in relation to the crimes for which they were being im-
osed. But much of it surely had to do with a realization that in the
ontext of imposing penalties too there is tremendous potential for
the arbitrary or invidious infliction of “unusually” severe punish-
ments on persons of various classes other than “our own.”®

-On first reading, the Fifth Amendment’s requirement that pri-
ate property not be taken for public use without just compensation
ay appear simply to mark the substantive value of private property
for special protection from the political process (though, on the face

of the document, from only the federal political process). Again,

though, we must ask why. Because property was regarded as unusu-

ally important? That may be part of the explanation, but note that
'property is not shielded from condemnation by this provision. On
the contrary, the amendment assumes that property will sometimes
be taken and provides instead for compensation. Read through it
thus emerges —and this account fits the historical situation like a
love$¢ — as yet another protection of the few against the many, “a
limit on government’s power to isolate partlcular individuals for sac-
rifice to the general good.”®” Its point is to “‘spread the cost of oper-
ating the governmental apparatus throughout the society rather
than imposing it upon some small segment of it.”®® If we want a
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highway or a park we can have it, but we're all going to have to
share the cost rather than imposing it on some isolated individual or
group.*

With one important exception, the Reconstruction Amendments
do not designate substantive values for protection from the political
process.® The Fourteenth Amendment’s Due Process Clause, we
have seen, is concerned with process writ small, the processes by
which regulations are enforced against individuals. Its Privileges or
Immunities Clause is quite inscrutable, indicating only that there
should exist some set of constitutional entitlements not explicitly
enumerated in the document: it is one of the provisions for which we
are seeking guides to construction. The Equal Protection Clause is
also unforthcoming with details, though it at least givesus 2 clue: by
its explicit concern with equality among the persons within a state’s
jurisdiction it constitutes the document’s clearest, though not sole,
recognition that cechnical access to the process may not always be
sufficient to guarantee good-faith representation of all those puta-
tively represented.®’ The Fifteenth Amendment, forbidding abridg-
ment of the right to vote on account of race, opens the process to
persons who had previously been excluded and thus by another
strategy seeks to enforce the representative’s duty of equal concern
and respect. The exception, of course, involves a value I have men-
tioned before, slavery. The Thirteenth Amendment can be forced
into a “process” mold —slaves don't participate effectively in the
political process— and it surely significantly reflects a concern with
equality as well. Just as surely, however, it embodies a substantive
judgment that human slavery is simply not morally tolerable. Thus
at no point has the Constitution been neutral on this subject. Slavery
was one of the few values the original document singled out for pro-
tection from the political branches; nonslavery is one of the few
values it singles out for protection now.

What has happened to the Constitution in the second century of

«This view of the clause is also of some assistance in deciding whether a given
government action should be counted a taking in the first place as opposed to, say,
a regulation or a tax. In recent discussions of this issue the Court has begun to ask
whether the measure under review singles out a minority for unusually harsh treat-
ment or rather affects a class sufficiently generalized to have a fair shot at protect-
ing itself politically. E.g., Penn Central Transp. Co. v. New York City, 438 U.S.
104, 182 (1978).
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ur nationhood, though ground less frequently plowed, is most in-
tructive on the subject of what jobs we have learned our basic docu-
ment is suited to. There were no amendments between 1870 and
913, but there have been eleven since. Five of them have extended
the franchise: the Seventeenth extends to all of us the right to vote
for our Senators directly, the Twenty-Fourth abolishes the poll tax
45 a condition of voting in federal elections, the Nineteenth extends
he vote to women, the Twenty-Third to residents of the District of
‘Columbia, and the Twenty-Sixth to eighteen-year-olds. Extension
of the franchise to groups previously excluded has therefore been
‘the dominant theme of our constitutional development since the
Fourteenth Amendment, and it pursues both of the broad consti-
utional themes we have observed from the beginning: the achieve-
ment of a political process open to all on an equal basis and a conse-
“quent enforcement of the representative’s duty of equal concern and
espect to minorities and majorities alike. Three other amendments
- the Twentieth, Twenty-Second, and Twenty-Fifth—involve Presi-
ential eligibility and succession. The Sixteenth, permitting a fed-
‘eral income tax, adds another power to the list of those that had
previously been assigned to the central government.* That's it, save
‘two, and indeed one of those two did place a substantive value be-
-yond the reach of the political process. The amendment was the
_"Eighteenth, and the value shielded was temperance. It was, of
“course, repealed fourteen years later by the Twenty-First Amend-
‘ment, precisely, I suggest, because such attempts to freeze substan-
tive values do not belong in a constitution. In 1919 temperance ob-
“viously seemed like a fundamental value; in 1933 it obviously did
ot.

What has happened to the Constitution’s other value-enshrining
“provisions is similar, and similarly instructive. Some surely have sur-
“vived, but typically because they are so obscure that they don't
_become issues (corruption of blood, quartering of troops) or so in-
_terlaced with procedural concerns they seem appropriate in a con-
‘stitution (self-incrimination, double jeopardy). Those sufficiently

*Moreover, the amendment most likely {though perhaps not likely enough} to
become the Twenty-Seventh, the Equal Rights Amendment, is a guarantor of fair
- distribution akin to the Equal Protection Clause: it does not designate any substan-
‘tive values as worthy of constitutional protection.
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conspicuous and precise to be controvertible have not survived.®
The most dramatic examples, of course, wWere slavery and prohibi.
tion. Both were removed by repeal, in one case a repeal requiring
unprecedented carnage. Two other substantive values that at least
arguably were placed beyond the reach of the political process by
the Constitution have been “repealed” by judicial construction—the
right of individuals to bear arms, and freedom to set contract t€rms
without significant state regulation.® Maybe in fact our forebears
did not intend very seriously to protect those values, but the fact
that the Court, in the face of what must be counted at least plausible
' contrary arguments, so readily read these values out of the Constitu-
cion is itself instructive of American expectations of a constitution,
Finally, there is the value of religion, still protected by the Free Ex-
ercise Clause. Something different has happened here. In recent
years that clause has functioned primarily to protect what must be
counted as discrete and insular minorities, such as the Amish, Sev-
enth Day Adventists, and jehovah’s Witnesses. Whatever the origi-
nal conception of the Free Fxercise Clause, its function during
essentially all of its effective life has been one akin to the Equal Pro-
tection Clause and thus entirely appropriate to a constitution.
Don’t get me wrong: our Constitution has always been substan-
tially concerned with preserving liberty. If it weren’t, it would hardly
be worth fighting for. The question that is relevant to our inquiry
here, however, is how that concern has been pursued. The principal
answers to that, we have seen, are by a quite extensive set of proce-
dural protections, and by a still more elaborate scheme designed to
ensure that in the making of substantive choices the decision process
will be open to all on something approaching an equal basis, with
the decision-makers held to a duty to take into account the interests
of all those their decisions affect. (Most often the document has pro-
ceeded on the assumption that assuring access is the best way of as-
suring that someone’s interests will be considered, and so in fact it
usually is. Other provisions, however — centrally but not exclusively
the Equal Protection Clause —reflect a realization that access will
not always be sufficient.) The general strategy has therefore not
been to root in the document a set of substantive rights entitled to
permanent protection. The Constitution has instead proceeded
from the quite sensible assumption that an effective majority will
" not inordinately threaten its own rights, and has sought to assure
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second, that the processes of individual application will not be ma-
pulated so as to reintroduce in practice the sort of discrimination
at is impermissible in theory. We have noted a few provisions that
o not comfortably conform to this pattern. But theyre an odd as-
ortment, the understandable products of particular historical cir-
umstances — guns, religion, contract, and so on—and in any event
hey are few and far between. To represent them as a dominant
theme of our constitutional document one would have to concen-
te quite single-mindedly on hopping from stone to stone and
verting one’s eyes from the mainstream.

The American Constitution has thus by and large remained a
onstitution properly so called, concerned with constitutive ques-
ions. What has distinguished it, and indeed the United States itself,
as been a process of government,*® not a governing ideology.®* Jus-
ice Linde has written: “As a charter of government a constitution
must prescribe legitimate processes, not legitimate outcomes, if like
urs (and unlike more ideological documents elsewhere) it is to serve
many generations through changing times.”?®

Democracy and Distrust

s I have tried to be scrupulous about indicating, the argument
rom the general contours of the Constitution is necessarily a quali-
ied one. In fact the documentary dictation of particular substantive
utcomes has been rare (and generally unsuccessful), but our Con-
stitution is too complex a document to lie still for any pat character-
ization. Beyond that, the premise of the argument, that aids to con-
struing the more open-ended provisions are appropriately found in
the nature of the surrounding document, though it is a premise that
seems to find acceptance on all sides, is not one with which it is im-
ossible to disagree. Thus the two arguments that follow, each
overtly normative, are if anything more important than the one 1
“have just reviewed. The first is entirely obvious by now, that unlike
‘an approach geared to the judicial imposition of “fundamental
values,” the representation-reinforcing orientation whose contours I




102 Democracy and Distrust

have sketched and will develop further is not inconsistent with, but
on the contrary is entirely supportive of, the American system of
representative democracy. It recognizes the unacceptability of the
claim that appointed and life-tenured judges are better reflectors of
conventional values than elected representatives, devoting itself in-
stead to policing the mechanisms by which the system seeks to en-
sure that our elected representatives will actually represent. There
may be an illusion of circularity here: my approach is more consis-
tent with representative democracy because that's the way it was
planned. But of course it isn’t any more circular than setting out to
build an airplane and ending up with something that flies.

The final point worth serious mention is that (again unlike a fun-
damental-values approach) a representation-reinforcing approach
assigns judges a role they are conspicuously well situated to fill.* My
reference here is not principally to expertise. Lawyers are experts on
process writ small, the processes by which facts are found and con-
tending parties are allowed to present their claims. And to a degree
they are experts on process writ larger, the processes by which issues
of public policy are fairly determined: lawyers do seem genuinely to
have a feel, indeed it is hard to see what other special value they
have, for ways of insuring that everyone gets his or her fair say. But
too much shouldn’t be made of this. Others, particularly the full-
time participants, can also claim expertise on how the political pro-
cess allocates voice and power. And of course many legislators are
lawyers themselves. So the point isn’t so much one of expertise as it is
one of perspective.

The approach to constitutional adjudication recommended here
is akin to what might be called an “antitrust” as opposed to a “regu-
latory” orientation to economic affairs?®—rather than dictate sub-

*For reasons that are currently obscure, I went through a period of worrying that
the orientation here recommended might mean Jess protection for civil liberties.
(Of course it would deny the opportunity to create rights out of whole cloth: that is
much of its point and strength. What I had in mind was the possibility that the
same freedoms might systematically come out thinner if derived from a participa-
tional orientation than they would if protected on the ground that they are “good.”)
Reflection has convinced me that just the opposite is true, that freedoms are more
secure to the extent that they find foundation in the theory that supports our entire
government, rather than gaining protection because the judge deciding the case
thinks they're important. Cf. C. Black, Structure and Relationship in Constitu-
tional Law 29-30 (1969). Indeed, the only remotely systematic “Carolene Products”
Court we have had was also clearly the most protective of civil liberties.
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tantive results it intervenes only when the “market,” in our case the
olitical market, is systemically malfunctioning. (A referee analogy
5 'also not far off: the referee is to 1intervene only when one team is
galmng unfair advantage, not because the “wrong” team has
¢cored.) Our government cannot fairly be said to be “malfunction-
ng” simply because it sometimes generates outcomes with which we
disagree, however strongly (and claims that it is reaching results
th which “the people” really disagree —or would “if they under-
tood” —are likely to be little more than self-deluding projections).
'ﬁa representative democracy value determinations are to be made
by our elected representatives, and if in fact most of us disapprove
we can vote them out of office. Malfunction occurs when the process
s undeserving of trust, when (1) the ins are choking off the channels
of political change to ensure that they will stay in and the outs will
ay out, or (2) though no one is actually denied a voice or a vote,
representatives beholden to an effective majority are systematically
disadvantaging some minority out of simple hostility or a prejudiced
efusal to recognize commonalities of interest, and thereby denying
hat minority the protection afforded other groups by a representa-
ive system.%’

Obviously our elected representatives are the last persons we
hould trust with identification of either of these situations. Ap-
»ointed judges, however, are comparative outsiders in our govern-
mental system, and need worry about continuance in office only
ery obliquely. This does not give them some special pipeline to the
renuine values of the American people: in fact it goes far to ensure
hat they won't have one. It does, however, put them in a position
objectively to assess claims — though no one could suppose the evalu-
ation won’t be full of judgment calls—that either by clogging the
channels of change or by acting as accessories to majority tyranny,
ur elected representatives in fact are not representing the interests
those whom the system presupposes they are.

Before embarking on his career-long quest for a satisfactory ap-
proach to constitutional adjudication, Alexander Bickel described
“the challenge thus:

The search must be for a function . . . which is peculiarly suited
to the capabilities of the courts; which will not likely be per-
formed elsewhere if the courts do not assume it; which can be
so exercised as to be acceptable in a society that generally
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shares Judge Hand’s satisfaction in a “sense of common ven-
ture”: which will be effective when needed; and whose dis-
charge by the courts will not lower the quality of the other
departments’ performance by denuding them of the dignity
and burden of their own responsibility.*®

As quoted, it’s a remarkably appropriate set of specifications, one
that fits the orientation suggested here precisely. Unfortunately, by
adding one more specification (where I have put the elipsis) and
thereby committing himself to a value orientation— “which might
(indeed must) involve the making of policy, yet which differs from
the legislative and executive functions” —he built in an inescapable
contradiction and thereby ensured the failure of his enterprise.






