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with 161 cases, most of which were of crucial constitutional significance. Bill

of Rights cases account for 53 percent (85 of 161) of all reported SACC cases;

landmark federalism and separation of powers judgments make up an addi-
tional 25 percent (40 of 161) of the SACC caseload. From the Court’s critical
appraisal of the new constitution 10 its ontlawing of the death penalty, in
present-day South Africa there have been very few salient political contro-

versies not contemplated by the Court.

In sum, the adoption of constitutional cataiogues of rights in Canada, New
Zealand, Israel, and gouth Africa ushered in a new constitutional era in
these countries. In cach case, the constitutionalization of rights and the for-

tification of judicial review marked a shift from traditional principles of par-

lamentary sovereignty toward a new regime of constitutional supremacy

and active judicial review.

Judicial empowerinent through the c_onstitutionahzation of rights and the
establishment of judicial review may shed light on an often-overlooked as-
pect of constitutional politics: the political origing of constitutionalization.
Although the adoption of a constitutional catalogue of rights provides the

cessary institutional framework for the judicialization of politics, it is cer-
rate the high level of judicialized

ne
sainly insufficient in and of itself to gene
politics seen in present-day Canada, New Zealand, Tsrael, and South Africa.

How then can the increasingly common transfer of power from majoritarian

policy-making arenas to national high courts through constitutionalization
be explained? The following chapters address this frequently overlooked
puzzle of the political origins of constitutionalization.

CHAPTER 2 i

The Political Origins
of Constitutionalization

Thbe‘ very purpose of the Bill of Rights was to withdraw certain

.:u jects from the vicissitudes of political coniroversy, to place them
JEYOIId.th? reach of majorities and officials and to establish them a:
legal principies to be applied by the courts. S

U.5. Supreme Court Justice Robert H. Jackson, West Virginia State
Board of Education v. Barnette {1943}

Conventional Theories of Constitutional Transformation
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32 The Polilical Origins of Constitutionalization

and stability of such a sysicit in turn requires at least a sernjautonomous,
supposedly apolitical judiciary to serve as an impartial umpire in disputes
concerning the scope and nature of the fundamental rules of the political
game. similarly, judicial review is a prerequisite of viable democratic gover-
nance in muliilayered federalist countries {for example, the United States,
Germany, Canada, India, and Australia), and in emerging supranational pol-
ities (for example, the European Union). Moreover, the transition to and
consotidation of democracy entails the establishment of some form of sepa-
ration of powers between the major branches of government and between
the central.and provincial or regiona} legislatures.

In short, the existence of an independent and active judiciary appears to
be a necessary condition for, and an ineviiable by-product of, the prolifera-
son of democracy during the second half of the twentieth century. The
expansion of judicial power has indeed been associated with political and

horitarias O quasi-democraﬁc polities.

economic liberalization in postaut
However, the democratic proliferation thesis has certain shortcomings. The

widespread transition to democracy cannot provide a coherent explanation

for the significant variations in judicial power among new democracies.
ount for the

what is more, the expansion-of-democracy thesis fails to acc

significant varjations in the timing, scope, and nature of the expansion of ju-

dicial power among established democracies.

EVOLUTIONIST THEORIES. The evolutionist approach to legal change
stresses the inevitability of judicial progress and the importance of invisible

and endogenous macrofactors in explaining the expansion of judicial power

through constitutional reform. Some evolutionist theories suggest that legal

development is linked 1o a polity’s passage from one socioeconoimic stage to
another. Early legal iransformation theorists, such as Adam Smith, argued

that developrment of genuine contract and property concepts could only oc-
More recent evolutionist the-

cur alongside the consolidation of agriculture.

ories of legal transformation emphasize cultural variations among societies

as a determinant of legal development.! Other theories posiiing inevitable
y stages have also emerged within

judicial progress and legal development b
more general theories of economic and political development.?
The most widely held thesis associated with this approach defines the

trend toward the constitutionalization of rights and the fortification of judi-

cial review as an inevitable by-pro

ation of human rights in the wake of World War 117 According to this view,

duct of a new and near-unjversal prioritiz-
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orities in legislatures.” According to this view, inde-

{imit the power of maj
d with judicial veview practices, 1ot

pendent courts, especially those arme
hy executive and legislature bodies but also facili-

only monitor unirustwort
tate the political representation of diffuse but well-organized minorities.
or certain groups to participate

This representation creates opportunities f
in policy-making that might otherwise be closed to them in majoritarian

parliamentary politics.® Proponents of this approach therefore regard the

constitutionalization of rights and the fortification of judicial review as the
outcome of successful efforts by well-organized minority groups to protect
themselves against the systematic ihreat of majoritarian political whims and

to increase their impact on public policy Outcomes.

flike the evolutionist approach,

FUNCTIONALIST EXPLANATIONS.
explanations cast constitutional

functionalist (or systemic need-based)
sransformation as an organic response to pressures within the political sys-

tem itself, These explanations emphasize the absence of human agency and

the ineluctability embedded in any legal progress. They also recognize par-

ticular ways in which legal innovations can follow from demonstrations of
social need. The best-known functionalist explanations for legal change fo-
cus on increases in systemic efficiency as the end products of such change.
for example, posit a systemic efficiency-
driven process of legal transformation, int which inefficient legal rules would
more likely be litigated while new, efficient rules would persist once estab-
lished.? Equivalent arguments have been made for legal changes in tort law
and contract Jaw, and even in the legal
modes of production that increase the rate of return on capital. Douglass
North and Robert Thomas’s analysis of the demise of feudalism in Burope il-
lustrates the logic of this argument. During the Middle Ages, feudalism re-
g as land remained the scarce resource. Although lords

Some institutional economists,

mained stable as lon
could offer more rights 1o laboring serfs, it was not
0. Pollowing the Black Deaih, bowever, labor became the scarce resource.
Lords facing competition for labor for the firs
ers by offering them more attractive wor
jated labor force mobility, thus destroyir

In its most commaor version, the functionalist approach suggests 1

g fendalism in Western Europe.r®

expansion of judicial power derives from a siruc
lem such as a weak, decentra
tem. The less functional the po

=

litical system is inl @ given democracy..

organization of a sodety to allow for . ..

in thelr interest Lo do

¢ time atternpted to lure work-
king conditions. This in turp stimu-

hat thei
rural, organic political prob -
lized, or chronically deadlocked political sys=.

...... e 1 emaer A that polity. it Constitu-
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3 1

cial power ]
andzct. f)v{fr the past few decades. According to this thesis, independent
ive judiciaries armed with judici i ’
judicial review practi

e Judidla practices are necessary for
e m;lormg of the ever-expanding administrative state. Moreover,

rn administrative state embodi i ‘ f
: . ies notions of gov
e o government as arn ac-
;heri Y ma.ker, rather than a passive adjudicator of conflicts. The state

ore requires an active, policy-making judiciary.!? |

Alon e i judi
¢ the same lines, scholars of judicial politics view the rapid growth
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al judicial review in Burope as an inevitable institutional re-

of supranation
ing from the systemic need

gponse to cornplex coordination problems deriv
to adopt standardized legal norms and adminisirative regulations across
member-states in an era of converging economic markets.'® A similar stan-

dardization rationale may explain what may be called the incorporation
the constitutionalization of

scenario of constitutional reform. In this view,
rights and the establishment of judicial review in member-states of suprana-
tional economic and political regiraes (the Furopean Union, for example), as
well as signatory states to transnational trade and monetary treaties, 0C-
curred through the incorporation. of international and trans- Or suprana-
tional legal standards into domestic law. Recent examptes of this scenario of
utionalization include the incorporation of the European Convention

constit
h law in 1993, into swedish law in

on Human Rights provisions into Danis
1995, and inso British law through the epactment in Britain of the Human

Rights Act 1998——the first rights legislation introduced in the United King-

dom in three hundred years.

while the constitutional evolution and funciionalist theories just outlined
account for some factors involved in the development of juristocracy, none
analyzes the specific political vectors pehind any of the constitutional revo-
s of the past several years i1 @ comparative, systematic, and detailed
way. Moreover, none of these theories accounis for the precise fining of

constitutional reform. if we apply these theories to a concrete example, they

consistently fail to explain why a specific polity reached its most advanced

stage of judicial progress at a specific moment and not, say, a decade earlier.
Iike the democratic proliferation ihesis, both the constitutionalization in
the wake of World War 11 thesis and its corresponding constitutionalization
as precomitment argument fail to account for the significant variations
in the timing, scope, and nature of constitutionalization. It is hard to se¢,
for example, why members of the Canadian polity 1 1982, or members of
ihe Israeli polity a decade later, chose to take steps against their own imper-
fections in the year they did and not eatlier ot later. What is more, the
constitusionalization as precommitment argument is based on a set of hypo-
thetical and speculative presuppositions concerming the origin of constitu-
tions and judicial review that at the very best provide an €x post facto not-

mative justification for their adoption. Moreover, i a giveri polity 15 indeed

lution

structurally un

governable, it is difficult to see how the successful entrench-
e il of rights and the establishment of judicial review in that polity'
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can be explai 5 .

cata1oguep;?1§;§’tsg1;en ltlhe failed earlier attempts to enact a constitutional
oo theorics of .{]d‘u‘rtl ermore, bot_h legal evolution and systemic needs-
the fact that lega1] in;ﬂa t.ransforme'ltmn tend to ignore human agency and
choices as 1o the timizvanons require legal innovators—people who make
iions overlook the Cmg;' SICODE, ‘and extent of legal reforms. Both explana-
A Comm'ma def._mFe_rESted intervention by political power-
stitational set itted to Jt_ldlﬂal expansion in an attempt to shape the

etiing to serve their own agendas.

INSTITUTION
AL ECONOMICS MODELS. Another utilitarian ap

roach— instituti :
50rmatio;h—esiiuzﬁsoéleal fi‘conormcs-derived theory of constitutional trans-
mechanisms (o mitigate \576 :pm‘ent of c.onstitutions and judicial review as
ment, enforcement, and S-]S femIC C.Ollemve'am(’ﬂ concerns such as comimit-
ihe development Of,mn :‘n o.rmatlon 'problems. One such explanation sees
tutional answer to Sﬂ;tutlons and independent judiciaries as an efficient
leaders of any independ e pr?blem of “credible commitments.”!7 Political
nomic growth and I;ncoirrl;;;ﬁxz?t to }t)r;)lmote sustainable long-term eco-
their ) - - .men that will facilitate the prosperi
existeizgt; ;:Z?ﬁ EI::tl)Tall precondmo.ns for economic deVe1opnlieJfltparclat{}f;S
hat mrotects capital 5 awls governing the marketplace and a legal regime
ment of Constitutiona??-n;non and ensures property rights. The entrench-
omitoring of the legs allg ts and the es?ablishment of independent judicial
crcasing a given re i%n " ive a.nc‘l .executlve branches are seen as ways of in-
cracy to enforce cogntr StCI:EdIblllty and enhancing the ability of its bureau-
heir incontive to mveatc s thereby securing investors’ trust and erthancing

Indeed, as Max WeSb;;nnovate, and develop.
successful capftalist mark no.ted, the fundamental building block of every
this, potential invest Iet is a s-ecure “predictability interest.”!® Without
how entrenched lé (;rls 'ack the incentive to invest. Scholars have shown
economic growth ingv Flghts .that. enhance investors’ trust have led to
Weingast, for exam lea];ous 'hlStOJflCal contexts. Douglass Noxth and Barry
early capalist Europ e,i ave illustrated how limitations on rulers’ power in
lowing certain politli)es ?Cfsased fegal sccurity and predictability, thereby al-
rotected by law from t; Ol"l‘OW capital from external lenders, who were
studies have establi - Se1zlurle of t heir capital1? More recent empirical

established a statistical link between the existence of institu-

al hm i d ](]
fio O 4] oV 1CTTE ACL10X ( 1 d (8] v

g C HStltuthIlal pI‘O 1510118
]ud] Clal Ireview, fOI exanlple) and I‘apid economic gl’O W th
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A second institutional economics explanation suggests that judicial re-
view may constitute an efficient “fire alarm” mechanism for monitoring the
bureaucracy.2' Legisiators routinely delegaie discretion over public policy
programs 1o bureaucrats but must iry 1o ensure that these bureaucrats im-
plement the programs as they were intended. Investments in MEasiies that
enhance judicial independence are accordingly interpreted as efforts by €x-
ecutive branch leaders 10 avoid the high costs of constant central supervision
of bureaucratic agencies (or a “police patrol” mechanism). Adopting a de-
centralized “fire alarm” monitoring model allows those who feel they have
been treated unfairly to sue through the cousts. In a similar vein, recent

studies have emphasized the utility of judicial review as a mechanism for
bout judicial policy preferences vis-a-

conveying information to legislatures a
I as information concerning the ac-

vis legislative policy preferences as we
tual effecis of legislation.?? The information-conveying function of judicial
f a prior, abstract judicial “preview”

review is likely to increase in cases O
such as that exercised by the French Corseil Constitutionnel or by the Cana-

dian Supreme Courtin the reference procedure.®’
Even if the constitutionalization of rights and the establishment of judi-

cial review do indeed mitigate problems of information, commitment, and
enforcement, as suggested by these institutional-economics-driven explana-
tions for judicial empOWETTEN] through constitutionalization, however,
these explanations fail to explain how prosperous democratic polities man-
aged to successfully address commitment and enforcement problems prior
to the establishment of judicial review. Nor do they demenstrate why a cer-
tain polity would choose to adopt such efficient mechanisms at a particular

point in time.

Thinking Critically about the Political Origins of
Constitutionalization: The Strategic Approach
and the Hegemonic Preservation Thesis

A realist, strategic approach to jndicial empowerment focuses on various
power-holders’ seli-interested incentives tor deference to the judidary. It
makes four preliminary assumptions. First, legislative deference 1o the judi-
ciary and judicial empowerment through constitutionalization do not de-
velop separately from the concrete social, political, and econormnic struggles
that shape a given political systern. Indeed, the expansion of judicial power
e an inteeral part and an important manifestation of those struggles and
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in the political sphere. Deference to the ju-

settle contentious public dispuies
f political, not judicial, factors.®

diclary. in other words, 18 derivative 0
gecond, when politicians seek to gain public support for contentious

views by relying on national high courts’ public image as professional and
apolitical decision-making bodies, or when they regard public disputes in
majoritarian decision-making arenas as likely to put their own policy prefer-
ences at risk, diverting responsibility to the couris may become an attractive
option. The threat of losing grip on pextinent policy-making processes and
outcomes may be a strong driving force behind attempts o transfer power
to courts. Accordingly, a strategic, political-power-oriemed explanation for
voluniary, self-imposed judicial empowerment through the constitu-

tionalization of rights and the establishment of judicial review suggests that

political power-holders who either initiate OF refrain from blocking such
velorms estimate that it enhances their absolute or relative political power
ly establish in-

political actors. Political actors who voluntari

vis-a-vis rival
stitutions that appear to limit their institutional flexibility (such as consti-

tutions and judicial review) may assumne that the clipping of their wings un-
der the new institutional structute will be compensated for by the limits it
might impose on rival political e
pay the price of judicial empowerment must assume that their position (ab-
solute or relative) would be improved under a juristocracy- Such an under-
standing of judicial empowerment through constitutionalization as driven
primarily by strategic political considerations may take a “thin” or a “thick”

form.

“he thin version employs party-based “e
judicial empowerment. In their seminal wor
Richard Posner argued that, other variables being equal, legislators favor the
interest groups from which the
lobbying activities. A key el
ability of legislators to signa
policy preferences. An indepen
mentary to parliamentary procedural rule

laws by making changes in legislation mor
ciary that is overtly subservient 10 a current legislature (Or expressly biased

against it) can nuilify legislation enacted in a previous cession (or in cur-

dent judiciary’s role in this regard is comple-
¢—it increases the durability of

Jements. In short, those who are eager to

jectoral market” logic to explain .
k of 1975, William Landes and -

y can elicit the greatest investment through- -

ement in maximizing quch investment is the
1 credible long-term commitments to certain

e difficult and costly. A judi-
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of instabilit
port for jud)i/c(i);ll;);j of mutual pr (?ﬁl‘\s and power may therefore result in sup-
Observing variatilz)(;‘;v'emlllem Viranvs esauces i
trial democracies Mar;;;nisii,ii‘f; of jludicial independence among indus-
into an “electora ’ N evelops Landes and Posner’s argum
corclates 1o e lcgl;rii;- model, which suggests that judicial indEPegndeEIcl(:
sarty ekpects to win Electiveness of a polity’s party system.?” When a ruling
oot i love. Since rall 101115 rei)ff‘itediy, the likelihood of judicial empow-
constituents, they lack tc;lna. pohtitcians want long-term bargains with their
when their prospects of e 1nc_eritive to support an independent judiciar
uling party has a IOW(; remaiiiing in power are high. However, when Z
to support an independZifc-tan.o.n of remaining in power, it is more likely
camnot use the judidary ¢ Jud-laargi to ensure that the next ruling party
conditions of electoral 151] 0 ad.“e"e its policy goals. In other words, under
semiautenomaous regul tn Ceﬁalnty,. the more independent courts (or other
cessive 80V€rnmentio ieOIY agenc:ies).a.re, the harder it will be for the suc-
Therefore, in Japan, for ¢ :erse the policies of the incumbent government.2
ruptedly for more tiian fo an:jple (where a single party ruled almost uninter-
pendence is weaker than Er- ecades following World War 1), judicial inde-
tisk that the party in is m. countries where there is an acknowledged
election. power might lose control of the legislature in each
The electoral market thesis is quite insi
lyze the politi o . sightful when it is used to .
change ﬂlljld E(C)fiigi Elclotr;:titiii_ion-malfil_lg processes during periods of re;ilrlr?e
colution 10 the pmblemnsfnion. Jui:iiaal‘ review, argues Tom Ginsburg, is a
ing “nstirance” o pros 0 i-mcertainty in constitutional design. By provid-
transition to democracpzegcuve electorai losers, judicial review can facilitate
actors that dominate thy' A .PEd.r o Magalhaes notes, “When the political
over legislatures in [hei: constiiut@i—making process expect to lack control
an institution designed | ;lture, JUCilCIlai.rEViCW of legislation may emerge as
racy in Spain and Portu I}irotect tl’ieu interests.”* The transition to democ-
by lack of a single coregafm the mldq‘gms’ for example, was characterized
ing 1o the rapid adoptio?i ffoziizoifﬁiin political powe, thereby lead:
Greece, b itutional review mechani
cated by ;/s;znltrast, the postautiioritarian constituent process jvr:ssrg(s)‘ In
gle party (Constantine Karamanlis’s New Demaocracy) wh?zlh

rent legisiation}, thereby creating considerable instability in legal regimes. In..

such legally unsiable settings, selling legislation to powerful interest groups

mav prove difficult from the politicians’ point of view. The potential threa

. enjoyed over 70 e to
percent of the seats in th
. o ! : e assembly and did not ha
© result” D U-t[ € eCti()ilS following the approval of the new constitution \‘]‘Ihe
€sult,” notes Magalhaes, “was that Greec t :
g es, “was tl reece, with similar authoritaria d
11 an
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in the political sphere. Deference to the ju-
f political, not judicial, factors.??
t for contentious

settle contentious public disputes
diciary, in other words, is derivative O

Second, when politicians seek to gain public suppor
views by relying on national high courts’ public image as pro’fessional and
apolitical decision-making bodies, or when they regard public disputes in
majoritarian decision-making arenas as likely to put their own policy prefer-
ences at risk, diverting responsibility 10 the courts may become an attractive
option. The threat ol losing grip on pertinent policy-making processes and
outcomes may be a strong driving force behind attempts 1o transfer power
to courts. Accordingly, a strategic, political-power—oriented explanation for
voluntary, self-imposed judicial empowerment through the constiiu-
tionalization of rights and the establishment of judicial review siggests that

political power-holders who either initiate Of refrain from blocking such

reforms estimate that it enhances their absolute or relative political power
vis-a-vis rival political actors. Political actors who voluntarily establish in-
i flexibility (such as consti-

stitutions that appear 10 Jirnit their institutiona
tutions and judicial review) may assume that the clipping of their wings un-

der the new institutional structure will be compensated for by the limits it
roight impose on rival political elements. In short, those who are eager o
pay the price of judicial empowerment must assume that their position (ab-
solute or relative) would be improved under a juristocracy. Such an under-
standing of judicial empowerment through constitutionalization as driven
primarily by strategic political considerations may take a “thin” ora “thick”
form.
The thin version employs party-based “electoral market” logic 10 explain
judicial empowerment. In their seminal work of 1975, William Landes and
Richard Posner argued that, other variables being equal, legislators favor the
interest groups {rom which they can elicit the greatest investment through
lobbying activities. A key clement in
ability of legislators to signal credible long-term commitments to certain
policy preferences. An independent judiciary’s role in this regard is comple-
cedural rules—it increases the durability of

mentary to parliamentary pro
laws by making changes in legislation MOYE ditficult and costly. A judi-

ciary that is overtly subservient 1o 4 current
against it) ¢an nullify legislation enacted in a previous session {or in cur-

rent legislation), thereby creating considera

such legally unsiable setiings,
mav prove difficult from the politicians’ point of view. The potential threa

maximizing such investment is the -

legislature (or expressly biased

ple instability in legal regimes. In
selling legislation t0 powerful interest groups'a'
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of instabilit
port for j ud)i]c(i);llz;: N prc?ﬁt\s and power may therefore result in sup-
Observing Variatil())(:;v'emllfm Vil s ’
trial democracies Marljil;niscieyil;ez of jludicial independence among indus-
into an “electora ’ ) evelops Landes and Posner’s argum
correlaics to the lclfiri?t. model, which suggests that judicial indEDegndeEIc:
party expects to win Eleétl'veness of & polity’s party system.#” When a ruling
e Lo S 10r11s re%:)fea.tediy, the likelihood of judicial empow-
constituents, they lack ﬁlna' pohtv'clans want long-term bargains with their
when their prospects of ¢ INCEMIVE 0 SUpport an independent judiciar
uling party has a 1OWO remalglng in power are high. However, when Z
to support an indepeHSZz}jf C.tan.o? of remaining in power, it is more likely
canmot use the judiciary t Jud-laarg to ensure that the next ruling party
conditions of electoral E o ad.neve its policy goals. In other words, under
semiautonomous regula tIlcerzamty,. the more independent courts (or other
cessive government o reorY agenaes).a.re, the harder it will be for the suc-
Therefore, in Japan, for ¢ ;ferse the policies of the incumbent government.2
ruptedly for more tfhan fo an;pie (where a single party ruled almost uninter-
sendence is weaker than 1-1[r- ?Cades fol.lowing World War 1I), judicial inde-
sk that the party in it is 11'1. countries where there is an acknowledged
election. power might lose control of the tegislature in each
The electoral market thesis is quite insi
lyze the politi o : sightful when it is used to -
change nd Eg;gi;ogztltg@n-maglgg processes during periods of re;il:r?e
wolution 10 the pmblemnsfluon. Jur‘:haal‘ review, argues Tom Ginsburg, is a
ing “insurance” 1o pros 0 1-mcerta1nty in constitutional design. By provid-
transition to democmepzec,»ctIVE electoraf losers, judicial review can facilitate
actors that dominate thy' A .Ped‘r o Magalhaes notes, “When the political
over legislatures in thei C: nsm.un?l.l_makmg process expect to lack control
20 imsttution designed | uture, Judlalal‘review of legislation may emerge as
racy in Spain and Portu Olp'mteq th.en interests.”’® The transition to democ-
by lack of a single coregafm the mld~1.9705’ for example, was characterized
ing to the rapid a dOptigi pfostauthontarian political power, thereby lead-
Greece, by contrast, the of strong constitutional review mechanisms. In
nated by a singl 4 Postautpontarlan constituent process was domi-
gle party (Constantine Karamanlis’s New Democracy) whiclh

3
Y over per(‘en[ Of the se he y d d.ld not
£Nni0 ed 7() ats 1n asscmp al 0] have to

worry about elections § -
tesult,” notes I\ZCUOIII; iollowing the appreval of the new constitution. “Th
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galhaes, “was that Greece, with similar authoritarian cel
an



42 The Political Origins of Constitutionalization

al. and involved in an almost simuita-

d the only southern Europeai democ-
»31 The same rationale may

civil law legacies as Spain and Portug
neous democratic transition, remaine
racy without constitutional review of legislation.
explain the substantial increase in the power and autonomy of the Supreme
Court of Mexico in 1994 as a calculated attempt by the then ruling party
(Partido Revolucionarit fnstitucional, or PRI} 10 lock in its historic influence
over Mexico’s political sphere hefore the PRI increasingly popular political

gentually winners of the 2000 presidential election) were able

rivals {and €
to gain control over the country’s crucial policy-making arenas.?
litical origins of other relatively

In a similar vein, the literature on the po
such as central banks, for example) suggests that the

advanced industrial countries is simply a
horizons. The longer the horizon of

autonornous agencies (
autonomy of these agencies in
function of government politicians’ time
their time in power, the more government poliﬁcians wil} desire the greatest
¢ economic policy. This implies a consequent loss of in-

possible control ove
ogic, short horizons O

dependence for the agency in question. By this 1
forthcoming elections can lead politicians who fear losing their office to in-

crease central bank independence in order to limit the future options of

their political opponents.*®

While the electoral market (“thin”)
pificantly 1o an anderstanding of the conditions under which judicial em-
ally at times of political transition,

powermernt is more likely to occur, esped
it still does not provide a full understanding of constitutionalization and the

accompanying cmergence of judicial review, For one, this model does not
provide a full explanation for the rise of judicial power in the premier case
lization-—the pre-electoral market, late-eighteenth-
century Uniied States. Maore importantly, this model is based on.a somewhat
simplistic perception of politics as Limited to the partisan electoral market.
Such a minimalist understanding of politics does ot capture the full picture
of constitutional politics in ethnically or culturally divided “new constitu-
fionalism”™ polities (e.g. Canada or South Alrica), or in countries such as::
srael, India, Bgypt, Or Turkey (10 name but a few examples) where the fun-
damental tension between secularist, cosmopolitan values and religious par
ticularism has been at the forefront of political struggle for decades. The po
litical hegemony and cultural propensities of ruling elites and the urba
intelligentsia in these and other fragmented polities have been constant!
challenged by alternative worldviews, belief systems, and policy prefer

onces. These nuanced and complex political struggles cannot be easily 1€
P a1 A aTs ODE

strategic explanation contributes sig-

of modern constitutiona
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ating under conditio iti
ns of political uncertai i
o e rtainty at times of regime chan
o e ‘le(;L.ora]] market model ignores influential ecc);omic stalfe.
s judicial elites’ own contributi o
' tribution to the ¢ ituti
. onstit izati
rights and the establishment of judicial review. ienalation o
As will be disc i .
ussed in more detail i
As in the next ch
stitutional r i initi e _
. n .eform in Israel was initiated and carried out by an ad ! e
coalition i . 5 relom
pary <o of leading Knesset members. Those supporting this ref -,
o ’ essel reform
e hnly long-standing rivals from the country’s two largest poli
o ' : . oliti-
o i _leud {Unity) party, which was in power in 1992 arf)d th
’ W » g . ’ e
[ pa {)f hlch W.as the main opposition party in 1992—but also re
o t g leftist opposition party Meretz and parliament me Ere-
resenited the policy leaty
‘ preferences of the i
o Tepesen secular bourgeoisie. Clearl
e accp monstraltes that the reductive partisan competition m dyi
na;- ; (;ml for certain social and cultural forces. A more nuanced . 1e
ion of the politi igi i ‘ e e
P . political origins of constitutionalization is necessary if .
! 1 orig S we
Cunedyo erstand judicial empowerment in countries where it h e
. Our i i s,
curmed. O ?plananon must ignere neither agency nor the role of o
judicial elites, and it must r ly
, ust reflect the politi ity in i
pome ane al € andivm political reality in intern
-Cij d, rule-of-law polities in a “thick” way that captuie b o
ictu S
P . r; than the mere electoral market aspect of politics | roader
uch a “thick™ st i i .
omene .le strategic explanation, which I term the hegemoni
esis, suggests that judic it ot
' s judicial empowe
e e rment through constitu-
tonalizato is kbest understood as the by-product of a strategic interpl :
ree ke : itf ) eser
ermeen fuee Y glroups. threatened political elites who seek to pres?rvz
! ir ifi i
[ enhance ol go mc?al hegemony by insulating policy-making processes
o ite e u- es .ot democratic politics; economic elites whooma i
e ; Fltlonallzatlon of certain econiomic liberties as a means of omor.
neolibe .
8 2 neol rai algenda of open markets, economic deregulatioi 1i
5 , anticollectivism; and judici i ot
SITy; judicial elites and nati i
L an o . 0 and nationa!l high courts th
e ce their political influence and international reputati Ia t
ords, strategic legal inno i it
. vators—political elites i iati
e T St . elites in association wi
o nd judicial elites who have compatible interests—determi fl
g, extent, and nature of itut e et
: , constitutional reform. To b
s e . To be sure, demand
N nal change often emanate from various groups within th bec(il) .
. Howeve i iti . o
e o T, unles.s hegemonic political and economic elites .their ary
presentatives, and the judicial elite envisage absoh;te or rpl -
ela-

tive gain from a
: proposed change, th :
blocked or quashed, g e demand for that change is likely to be

When faci
ACINT DOsS] - i
cihie threate 1o their nolicry nraferar rae 11 1 ator
1ATITATI AT
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decision-making arenas (such as a growing influence or: the part of histori-
cally diseniranchised or underrepresented groups and interests in democrat-
ically elected policy-making hodies), elites who poSsess disproportionate ac-
cess to, and influence oveL the legal arena may initiate a constitutional
entrenchment of rights in order to transfer power 1o supreme oI constitu-
tional courts. Typically, such proconstitutionalization elites are made up of
the urban intelligentsia, the Jegal profession, and the managertial class. They
hegemonic enclaves of pohtical and economic
dhere to an agenda of relative cosmopolitan-
n-style individual autonomy-
liberties 10 protect individual

often represent historically
power—holders, who tend to &
s, formal equality, and Lockea
£ classic civil
rd of adjudication and justices’ ideo-

ely assume that their policy prefer-

ismn, open market
Based on the essential tendency o
freedoms, as well as 0n the courts’ reco
logical preferences, these elites can saf

ences will be less effectively contested.
This type of hegemonic preservation through the constitutionalizaiion of
ccur when the

rights or an interest-based judicial empowerment is likely to 0
judiciary’s public reputation for profess&onalism, political impartiality. and
rectitude is relatively high; when judicial appointment processes are con-
trolled to a large extent by hegemonic political elites; and when the courts’
constitutional jurisprudence predictably mirrors the cultural propensities
and policy preferences of these hegemonic elites. Under such conditions, ju-
dicial empowerment through the constitutionalization of rights and the es-
tablishment of judicial review may provide an efficient institutional means
by which political elites can insulate their increasingly challenged policy
preferences against popular p especially when majoritarian

decision-making processes are

This counterintuitive argument
the political origins of empowerment of other se
such as central banks, environmental regulatory bodies, and Supranational '
d tribunals. Variances in the capacities of early central banking

treaties arnt

institutions in developing countries, for example, were shaped by the

changing financial interests of those in a position to voluntarily delegate au-
ment politicians and privaie banks.?* Simi-

thority to central banks: govern
larly, varying degrees of support by existing firms toward proposed environ
mental reguiatory policies can be explained by the different limits and costs:

such policies impose upon new firms. Becausc environmental regulatio
typically imposes more stringent controls on new firms, it restricts entry into:
e i laee and potentially enhances the competitive position of exist

olitical pressure,
not operating to their advantage.

has striking parallels in works concerning.
miautonomous institutions,:
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A similar rati ‘or iudic
is put forward LO; ?%llee if;ﬂigfgf;:;:;i‘;‘::}”ﬁ:?ﬁ @ the supranationa’ Jevel
tion of ist” thesis concerning t R
ber sia;:secilcl)fsiefoncceurt of Justice (ECJ).*¢ According to this ﬁlezliz, eI:lZ:-
supranational instimtrizate (a%’ld S(?leciively abide by the limits imposed by}
urmount problems ari:s primarily because these institutions help them
help them overcome do ing ?ut of. Fhe need for collective action and also
the EU member-states h::zemc poitica pr('JbIems_ National governments of
cess of European legal integi;(i)(:;e:ltf :(s)swe-, UHIWiHng victims of the pro-
Court, and HOm nsciously transferred power to t
starnce. Mor;};i}érh?;: ; L;pp(-)ne.d the Court when it has taken a Droacti}xlrz
“iates derives fm,m o ;‘1 EC'[-IVE lrr?pllementation of ECJ rulings by member-
ments (such as a greater vijl}n;cl’z;ci 1;c1mlﬂderations by national govern-
certain ‘Constitl.lencies whose political su;)p?l:eirsnefsiﬁ;igmems that favor
and ruling coalitions). ial for governments
Other work imi
s in post_vvs()};iivf,vs;:;l;rly suggested that in newly established democra-
human rights regimes (th urope, governmernts committed to international
olc) s a means of IOCkine European Court of Human Rights, for exam-
{0 protect against future g 1.n fundan%ental democratic practices in order
Governments resorted o :hlrfae;lgiitelc ttlgrests to domestic governance.’
litical un . ] n the benefits of reducing futu .
bershi i:?;‘;acl;ni] o?zlve}-ghed the “sovereignty costs” associatedgwith :r?e}:’z—
same logic may eX]i)laina ttl}(:nal Elmman I‘.ights enforcement mechanisms. The
treaties and covenants rote V{? untary incorporation of major international
s it embatiled denfo ec'nn,g fund'amental human rights and civit liber-
tina in 1994); or the co Cl‘é‘lClelS CogstlFutionaI law (as happened in Argen-
eStEﬁ)lishmen; e Tstltutlo.naszatlon of rights and the corresponding
instability and P e constitutional review following years of political
1997).2 Likewise, Mile f}fﬂitary coups d’¢tat (as happened in Thailand in
American Froe T;ade A rd er has suggested that the precision of the North
Mexicon govement’s s%retement (l‘VAFTA), for example, was “part of the
of economic openness ”39aH85§cteo l:zg;ucc;:mr governments o ts policies
may turn o i o . w Moravesik notes, “governm
effectively i;?giiiit{;n,a] ellilforcement when an international iommimf:rtli
2 particulat point © po 1cy. preferences of a particular government at
in time against furure domestic political alternatives.”#0

In other
. word -i ifi
s, self-interested polifical incentives—rather than the altrui
(Tis-

tic considerati
ations of political lead i
ers or universal i
S ; rsal commitment to
- : a moral
ception of human rights—provided the major impetus for tliy
e
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g supranational human rights

commitment by various countries 10 bindin

and free trade regimes.
Under specific circumstances, then,
enhance their position by voluntarily

gic, counterintuitive self-limitation may
when the Hmits imposed oD rival

the limits imposed on themselves.
lization political elites in rule-of-law polities,
hwowever, do no tional vacuum. To effectively
promote their judicial erupowerment interests, they must secure the cooper-
ation of economic and judicial elites with compatible interests. Indeed, judi-
cial empowerment through the constitutionalization of rights may serve the
interests of influential coalitions of domestic economic elites—powerbal in-
dustrialists and corporations-—who gain added impetus toward less govern-
rgent regulation and reduced social spending by global economic irends.
Most constitutional catalogues of rights place boundaries on governiment ac-

tion and protect the private sphere (human and economic) from unjustified
the rights of landowners, big business, and
d long before the rights of workers or
e modern history of constitutional
1 high courts also tend to concep-

political power-holders may choose 1o
tying their own hands. Such a strate-

be beneficial from the point of view

of political power-holders elements within

1he body politic outweigh

Influential proconstitutiona
t operate ina pelitical or institu

state intervention. Historically,
economic investors Were SeCure
women, let alone the poor. Moreover, th

rights jurisprudence suggests that nationa
tualize the purpose of rights as protecting the private sphere from interfer-

ence by the «collective,” often understood as the state and its regulatory in-
stitutions. Economic elites may therefore view the constitutienalization of
rights, especially property, mobility, and occupational rights, as a means of
removing market rigidities (such as irade barriers and collective bargaining),
promoting privatization and economic deregulation, oY simply as a way of
fighting what their mernbers oiten perceive to be the harmful large-govern- :
ment poticies of an encroaching state.
Under specific circumstances, international political economy factors -
may also push domestic economic elites 10 advocate constitutionalization as
a means of placng economic liberties and rules allowing for free move-
ment of transnational capital beyond the reach of majoritarian control.4! Fo
example, the protection of the economic sphere, through the constitu
tionalization of mobility, property, occupational, and irade rights as well:

as the establishment of independent judiciaries that function as checks 0
domestic politics and {often «arbitrary”) state ac

ic bodies such as th

{often «unpredictable”)
d by trapsnational economic

vinn hac lome been viewe

The Polifical Origins of Constitutionalization 7 a7
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e I(;se 1ln the- former Eastern Bloc) that rely heavily on
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o e r o Ofrifélllc ctc})rporatloi%s, or transnational governing bodies
19 promor the e Adw -y emulatlrilg the constitutional fundamentals
D o e rev.ie opting a constitutional catalogue of rights and es-
e e twhmay th.erefore serve as a means to demonstrate
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et i 1 : of legislative power th
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" ; ! purpose of the public s
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e s Ipczflce)]ect of e'ltteml')m?g to make trans-national liberalism
et ntl_ocratlc capitalism, the sole model for future devel:
meny 11 e powen imately related to the rise of market civilization.”#
IR (1; teonLhe Coulrts ma.yl also serve the interests of a su-
e re e recer; o .ance its POlltlcal influence and international
e s oo gglc revolution in the study of judicial decision-
policies, or ideology-driJ‘jen iii:ir;?:lbrii:ced]fnt f}?llowers’ N
polices le - s, but they are also sophisti
Strainijbdye::;o;;ialzers who real‘iz-e that their range of Choifeslsitslcj(zic%
ot e o Justi;ences and anticipated reaction of the surrounding po-
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okt et el ; -OVEI‘I'lddCIl; if the interpretation that the justices
o b o gfe icl)l te icit re\r'ersal by other branches, they will compro-
e scopting e erpretat14on closest to their preferences that could be
o o the 05, e nrlev(c;rsal. > Accordingly, quite a few landmark deci-
oot jurispliudence (ZS ;urt .have not‘b?en merely acts of professional,
o sugoe e (f)?m.nalllega]llstlc explanaticns of court rulings
e egest) o ns .0 1.{5.3ustlces’ ideological preferences and values
maodels of judicial behavior might suggest), but also a re-

flecti i
ction of their strategic choices.
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s represent merely one possible motiva-
gupreme Court judges may alsc be
hat they seek 0 maintain or €n-

ghort-term policy consideration
tion for strategic behavior by courts.
viewed as sirategic actors to the extent t
hance the Court’s institutional position vis-a-vis other major national deci-

es.46 Courts may realize when the changing fates or prefer-

sion-making bodi
ences of other influential political actors, as well as gaps in the institutional

context within which they operate, might allow them (o strengthen their

own position by extending the ambit of their jurisprudence and foriifying
bodies. 47 As recent studies

their status as crucial national policy-making
have shown, the establishment of an international rule of law in Burope
was driven in no small part by national indges’ attempts to enshance their
independence, influence, and authority vis-a-vis other courts and political
actors.®® ‘

pdicial power through the constitutionalization of rights
and judicial review may also support the interests of a supreme court seek-

ing to increase its symbolic power and international prestige by fostering its

alignment with a growing community of liberal democratic nations engaged

in judicial review and rights-based discourse. In this respect, note that the

past several decades have seen an accelerating trend toward intercourt bor-
-centered judicial

rowing and the establishment of a globalized, non-U.5.
discourse. This trend has been described by Mary Ann Glendon as “a brisk
international traffic in ideas about rights” carried on through advanced in-
formation technologies by high court judges from ditferent countries.®” In
its first landmark rights decision (Makwarnyare, 1995——determining the un-
onality of the death penalty), the south African Constitutional
from Botswana, Canada, the Eu-
India,

Txpansion of

constituil
Court examined in detail landmark rulings
ropean Court of Human Rights, Germainy, Hong Xong, Hungary,

Jamaica, Tanzania, the United Nations Committee on Human Rights, the
ntly noted: “Cornsti-

United States, and Zimbabwe. As one commentator rece
tution interpretation across the globe is taking on an increasingly cosmopoli-
rative jurisprudence comes to assume a central place
750 In short, according to Anmne-Marie Slaugh-
iher all over the world.” Similarly, judi

n may elevate the symbolié:

tan character, as compa
in constitutional adjudication.
ter, “Courts are talking to one ano
cial empowerment through constitutionalizatlo
status of a fairly cohesive professional stratum ©
human rights organizations, litigation—oriented nongovemmental prganiza
tions (NGOs), top lawyers, and law firms. Not surprisingly, the legal profes-:
sion has been one of the major advocates of judicial empowerment.
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Hegemonic Preservation in Action

pty Dumpty said in a rather scornful

¢ word,” Bum ;
e meen n—meither more nor

j it to mea
tone, “it means just what I choose

less.”

“The question is,’
so many different things.”

“The question is,” said Humpty Dumpty,

n
' said Alice, “whether you can make words mea

“who is to be master—

that's all.”

] here
Lewis Carroll, Through the Locking Glass and What Alice Found T
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senting Israel’s secular Ashkenazi bourgeoisie, whose historic political hege-
mony in crucial majoritarian policy-making arenas (such as the Knesset)
had become increasingly threatened. The political representatives of this
group found the delegation of policy-making authority to the Court an ef-
ficient way to overcome the growing popular backlash against its ideological
hegemony and, perhaps more important, an effective short-term means of
avoiding the potentially negative political consequences of its steadily de-
clining control over the majoritarian decision-making arena. A brief survey
of the key events that have shaped Israel’s constitutional history since the
establishment of the state is necessary in order to understand this claim.

The state of Israel was founded on May 14, 1948, as a “Jewish and Demo-
cratic” state. As we have seen in earlier chapters, the major constitutional
challenge Israel has faced since its foundation has been the creation of an
ideologically plausible and politically feasible synthesis between these two
seemingly contradictory terms (especially given that approximately one-
fifth of Israel’s citizenry consists of non-Jews).! And as we have seen in
Chapter 1, even within the Jewish population itself, the exact meaning of
Israel as a Jewish state has been highly contested with a secular, relatively
cosmopolitan lifestyle and ideological preferences striving to maintain their
hegemony vis-a-vis embedded symbols of Jewish tradition, religiosity, and
exceptionalism. While historically the Orthodox stream of the Jewish reli-
giont has long enjoyed the status of being the sole branch of Judaism for-
mally recognized by the state, a series of landmark Supreme Court of Israel
(8CI) rulings over the past several years have altered the long-standing sta-
tus quo.?

Throughout its existence, Israel has also siruggled with social divisions
based on ethnicity and national origin. There are the fissures between
Mizrahi or Sephardi Jews (mostly Jews of North African and Mediterranean
origin} and the generally better-off Ashkenazi Jews (mostly Jews of Euro-
pean descent). Further sccial heterogeneity comes from Israel’s vibrant im-
migrant community, with approximately cne million immigrants who ar-
rived from the former Soviet Union during the 1990s forming the majority.
A sizable minority of Jewish immigrants also came from Ethiopia. Their re-
ception opened the polity up to charges of skin-based racism for the first
time. The final twist of variety in this divided polity is the growing commu-
nity of non-Jewish foreign workers residing in Israel (estimated at 300,000

Or more), approximately two-thirds of whom have entered the country
ilegaily.
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The 1948 Declaration of Independence of the State of Israel created
governmemal institutions. A Constituent Assembly was sinulta-
neously formed and invested with the power to draft a constitution that
would eventually establish permanent governing institutions. In 1949, the
Constituent Assembly changed its name 10 the Knesset and established itsel

as the legislative body of the state of Israel. After a year of debates over the
rent that the religious parties were

temporary

merits of a constitution, it became appa
to the idea of an entrenched constitution hecause it would invest
ignty in the citizenty rather than in God or
Jewish law. Mapai—the primary component of today’s Labor Party and the
unchallenged cecular ruling party at the time—was also unwilling to pro-
ceed with drafting a constitution, partly to avoid jeopardizing the tenuous
secular/religious coalition government, but primarily because Mapai lead-
ly David Ben-Gurion, had no political incentive to transier policy-
making authority 10 the judiciary and no desire to impose any lirnitations on

iheir own power. Thus, 10 preserve political power while simultaneously

pursuing a constitutional dialogue, in 1950 the first Knesset adopted a comi-
d the Knesset both to

promise known as the Harari Resolution. This enable
gation to ¢ompose a written constitution and to preserve its
tion of a series of Basic Laws. The reso-

opposed
the ultimate souree ol sovere

ers, notab

evade its obli
power to enact one through the adop
lution stated: “The constitution shall be composed of individual chapters in

such a manuer that each of them shall constitute a basic law in itself. The in-
dividual chapters shall be prought before the Knesset . . . and all the chapters
together will jorm the State Constitution.”?

In the years leading up 10 1992, the Knesset passed nine Basic Laws,
concerning primarily the powers vested in the various branches of govern-

ment. None of these laws provided any entrenched constitutional protec-

tion of basic rights and liberties, just as none formally established any type of .
and the necessary

judicial review. 1n the absence of a civil rights tradition
constitutional framework for actively reviewing primary legisiation, the Su-
preme Cow
ministrative acts, informed by an «jmplied bill of rights” doctrine.’
Beginning in the late 1950s, numMerous aftempis were made by civi
tarian politicians and interest groups
these attempts failed. gtandard explanations for 1srael’s

enact a bill of rights before 1992 include the British colonial legacy of parlia-,
m the religious parties, and the.

mentary sovereignty, steady opposition fro
1acle of consensus among Israel’s Jewish secular and religious populations re

r{ was limited in the pre-1992 era to judicial interpretation of ad-:

1 liber-:
to pass a bill of rights. Until 1992, aliof:
repeated failure 10
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arding Is K it .
lg)eﬁev ftsrla)el s definition as a Jewish and demaocratic state (terms that
< . m
i ;J Ie mutually exclusive and that therefore deny, prima faci -
ingful protection of religi MOV ’ 1€, any
) gious min N
rights). ority rights by a constitutional bill of
While th ; '
e, Th Be'se explanations are persuasive, they reveal only part of the pi
. e 1 as e -
e som rlllt-lSh t-radmon was far more pervasive in India than in Israel -
o t.e 1st001[*1calmoment of Israel’s founding, the new Indian Co e
acting a detailed and wide i ' ngress
-reaching constituti
country th A ion. Moreover, eve
oy A'ryne 'at has adopted substantive judicial review, from cighteenth N
rica to twentieth-centur i ' -een-
) ntury South Africa, has d i
to a prior FHON—1i . ’ One $o in oppositi
- 1290 trachn?n including, most recently, Canada in 1982 I\Tﬁ-vx}?};ealIOZI1
, many former Bastern Bloc ieg i ' an
. count
United Kingdom in 1998, ries in the early 1990s, and ihe
Ini Israel, t ioi fae? .
ment of i hhe religious parties’ opposition to the constitutional entrench
r : . -
L9805 1h ights was certainly not insurmountabie. At least until the mid
. cy wi H : ' e 1nid-
by Combiny ere a minority, whose opposition could have been overcom
- H;g several factions of the majority secular forces. The difficul )
o s ;g srael as both Jewish and democratic proved not to be ulty
um . . a ma-
e the Sintg bl;)ck to a bill of rights; this dual definition has not chan ad
ate’s foundation, and in fact w 8¢
) . as reentrenched by th ;
adopted in 1992. The m . vy the Basic Laws
. ost plausible explanati .
bill of riehts i . ation for the failure to ena
1990s Iegistls in Israel before 1992 is that political power-holders in the .
o Te-
N g I'ature were disinclined to delegate power to the judiciary as 1p )
i3 i as lo
hallen pil itical hegemeony and control of parliament remained ahflost -
. ged. That constitutional reforms have taken place since 1992 i -
e contin in spite
suggests that ]'jlfd Pfle.senfe of the long-standing obstacles just mentioﬁed
e political incentives drivin i
tiv L g the parliamentary re .
;5 of the primarily Ashkenazi secular elite were what chan yd presens
uring the | ged.
Israeli gl.he first three decades of Israel’s independence, when its control
1 1 . . ’
o politics was virtually undisturbed, Ben-Gurion’s Mapai op 30 ;f
ion of a bi : osed t
actelir? y at;i bill of rights and repeatedly championed the democitic cha ;
T : T
c0nstitu§ 1ellmentary sovereignty and majority rule. Highly critical of th
o1, ’
. al role of. the Supreme Court in the United States, Ben-Guri N
S reEuently cited speech: “Do we need a Constitution iirke the Amon
{ e -
s andy all means let us profit from the experience of others and bor 0r
iy
free state Erkocedures from them, provided they maich our needs [I]nW
o duties ed. % Israel there is no need for a bill of rights . . . we r;ele‘d a b'ﬁ
... duties to the homeland, to the people, to alivah, to building t}11
. e
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land, to the security of others, to the weak.”s In a debate about due process
and emergency regulations, RBen-Gurion went on 10 Say: “Rvery jurisi
knows how easy it is to weave juridical cobwebs to prove anything and re-
fute anything . .. asa law student T know that no one can distort any text
and invent far-fetched assuroptions and confusing interpretation like the ju-
rist.”? As Gary Jacobsohn notes, “for historians and legal scholars, even
those inclined to resist cynicisra, it1s relatively easy to accept the allegations

of Menachem Begin, ihen the leader of the minority Herut movement, that
ution was fundamentally attributable to

* As Begin pointed out in a debate

i
. ‘i
g

Ben-Gurion’s opposition Lo & constit
his fear of losing all or sOIme of his power.”
in the First Knesset, «if the Constituent Assembly legislaies a constitution,
then the governument will not be free to do as it Yikes.”®

In short, as long as Israel’s secular Ashkenazi elite remained virtually un-
challenged in their control of parliament, they had no reason to under-
mine their position by delegating power to the judiciary through the en-
irenchment of rights and the establishment of judicial review. This led to a
constitutional stalemate, which persisted from she early 1950s until the late
1980s.

But as Israel’s secular Ashkenazi bourgeoisie and its potitical representa-
tives increasingly lost their grip on Tsraeli politics, their atritude toward
judicial review changed. In the early 1990s, a group of Knesset members,
representing a primarily secular, neoliberal ideological agenda, reacted to

of their popular support by forming an ad hoc cross-

+he continuous decline
party pariiamentary coalition that initiated and carried out an institutional
bmitted to the

empowerment of the judiciary- Draft legislation was Su
Knesset by Knesset Member (MK) and law professor Amnon Rubinstein
(of the liberal, left-wing Meretz party, thenin the patliamentary opposition)
h the tacit assent of the Justice Minister Dan -
d party}. This ipitiative culminated in the

1992 enactraent of two basic civil rights and liberties Jaws—Basic Law: Hu-
man Dignity and Liberty, and Basic Law: Freedom of Occupation—as well as®
the amendment of Basic Law: The Government.? These enactments paved

the way for active judicial review in Israel by awarding the Suprerie Court:

he authority both to monitor closely Israel’s political arena and to rescind
any “ypconstitutional” primary legislation enacted by the Knesset.

A comprehensive survey of parliamentary records reveals that of the lead-;
p of 32 MKs who consistently advocated and supported the New,

ing grou
1.we in the Knesset pre-enactment debates (from the preliminary debates it

in the summer of 1991, wit
Meridor (of the right-wing Liku
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April-M g : o pe
NfK : ay 1991 to their official enactment in March 1992), 18 Lab
s, 8 were Li » 18 wele Labor
ony—all of w ;lkUd MKs, and 6 were Meretz MKs (a rare cross-party coali
om supported a clear secula i )
1, neoliberal
whom hel . ‘ agenda and man
consist 1d legal qualifications.!® Of the original 32 supporters, 28 o
sten inst i : ' . v
o tly against increasing state funding for various religious and fted
0 3 : . . u -
tion of x educational institutions, 25 voted consistently for the pri o
of vari ; : . rivatiza-
. r101;115 pubdic services {including the commodification (I;)f )it tlz}a
ronic media, health, telecom icati srael’s
r , munication, and banki i
were fessi ’ Ing services),
wi professionals (lawyers, doctors, managers, and so on). Th )Z?HI?A%
ho comnsi . ’ - Ane
i 515tfl:ntly opposed the adeption of the new Basic Laws in the N
ent parli re-en-
dox re]ig}i)mj lamex_nary debates were all representatives of either thepor[ho
s parties, the extreme right-wi . -
-wing part .
or the Arab-Tsraeli population.'! g parties, the communist party,
What were the s4d .
political origins of this histori .
through and t o s historic constitutional break-
resentgatives ?e aSm’mShmg change of heart among the major political re
semont 01 Israel’s secular bourgeoisie? Whereas Israel’s historicall hp-
¢ secular Ashkenazi bourgeoisi y he
o geoisie has faced a i ;
olitical . . continuous decline in i
feﬁde ) re};resentanon since the early 1980s, marginalized groups HI; -
nts i - . SucC
(mainl MO peripheral development towns and poor urban neighborh zs
. i O
o ]yl izrahi Jews and blue-collar immigrants from the former S OGS
T i- . : r i
o ), Israeli-Arabs from ethnically mixed towns, and lower-i oviet
i011s groups ; : i, v -income reli-
ble 3 ?) TI;’ have steadily gained political power during this period (s eTh
.1). : ee Ta-
leged Toc I't'e constant exclusion of these marginalized groups from pri a
alities, networks, resources T
- ' , and opportunities has rei
oppositio o ) as reinforced thei
Isrgd n to the historically dominant Ashkenazi bourgeoisie. In addi elr
experi ) - In additi
reen thperlednced an unprecedented 20 percent population inc HED'
¢ mid- rease -
400,000 imnlr 19805 and the early 1990s, with the absorption of more th ‘fn
f o - )
the period 19;@9ram& most of them from the former Soviet Union.'2 O ae
— . . . ver
more than 450 1991 alone, and in accordance with Israel’s Law of Retur
raeli it ,000 newly arrived immigrants became members of th ln’
71 ning ri € is-
lic life. Not YY: th}IS gaining rights to vote and fully participate in Israel's p ;
. Not surprisingly, these new immig e
. ’ rants have grad
partin I % e . . e gradually begun to
o srael’s political life, establishing new political parties thagt e
) . re
. particular interests {for example, in the fields of 1 present
tion, and housing). employment, educa-
In the Jate
i Torat 519.805 and early 1990s, the levels of segregation and inequal
ociety rose to unprecedented hel )
marginalize . eights, further alienating th
ed groups from the (largely) Ashkenazi establishment ir ef’e
. Israel’s
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Gini Index (0 = perfect equal income distribution) worsened, from 0.222 in
1982 to 0.298 in 1991 to 0.314 in 1994 and t0 a record high of 0.356
in 2000, making Israel’s wealth distribution one of the three most unequal

(third only to New Zealand and the United

among western countries
States).!* The demographic distribution of poverty has also remained un-
th the largest populations

changed since 1srael’s establishment: the cities wi
of ultra-Orihodox Jews, Arab-Israelis, new immigrants from the former

Soviet Union, and Mizrahi Jews {not to mention undocurpented foreign

workers) remain those with the highest levels of poverty. In some Arab-Is-

raeli villages and townships, ultra-Orthodox copimunities, and in so-called
development LOWRS {whose residents are almost exclusively Mizrahi Jews
and biue-collar immigrants from the former Soviet Union), the level of pov-
erty has grown to Ovex 40 percent. The unemployment rate in these towns
percent, twice 1srael’s average, as many textile
reas have closed their doors. In
neration Ashkenazi population
t among the second-generation

has risen sharply. to about 20
andé manufacturing factories in peripheral a
1991, unemployment among the second-ge

stood at 4.9 percent, but it was 13.2 percen
Mizrahi population. In that year, 72 percent of the second-generation Ash-
kenazi population worked n white-collar occupations, while among the
second-generation Mizrahi population, this figure was 46 percent. In 1975,
25 percent of the Israeli-born Ashkenazi population were college graduates,
compared 10 6 percent of the Mizrahi population; in 1992, the ratio was al-

most the same, although levels were higher: 41 percent and 11 percent re-

spectively.'*
These and other socioeconomic and demographic developments have

brought about a growing antagonisin among periphera

core elites. Some Mizrahi Orthodox rabbis have garnered wide popular -

ds, becoming political spokesmen who pub
hip with the non-Orthodox diaspora Jewry
the rule of (secular) state law. A clear man-

support in poor neighborhoo
licly challenge 1srael’s relations
worldwide and, more important,
ifestation of this trend was reflected
ister Yirzhak Rabin (a representative an
bourgeoisie) by a young religious
The assassin was backed by a Halakhic verdict issued by Orthodox rabbis
who opposed the peace process led by Rabin—a process that had enjoyed

wide support among the secular bourgeoisie.15
Jues and policy preferences of the Ashke-

found its way into the Knesset. This

d symbol of the Ashkenazi secular

Antagonism toward the core va
nazi secular high-income elite rapidly

1 groups toward the _

i the 1995 assassination of Prime Min-:

Mizrahi Jew from a poor neighborhood.:

i
1
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can be i :

large, t;eee;o lliréythie?umber of seats won by parties that represent, by and

ety, as comparedFt)o erences of marginalized minority groups in Israeli soci-

sgenda of the secul ::c;t; J:O;OI-DS{ Knesset members who represent the policy

of Likud, and others). geoisie {Labor, Meretz, the Liberal Party’s section

AsTa indicat
L bourt;l:OBi;ileild;C]a‘nes, the bloc of Knesset members representing the secu-
fied mainly Wit[})l ) ;lcy preferences consists mainly of the Labor Party {iden-
il sith the sc elsecular Aslhken-azi establishment), Meretz (identified.
resment of the Lik Zu ar u]{ban Tntelllgentsia and the Kibbutzim), and the
latory economic plglif; r?hlijelzlltciield vith populist secularism and a deregu-
] . ost more than cne-third of it i
fslezl?sdlzlsgtzzll ;;(;vnfer between 1981 and 1999 (from 95 MKz jrfl?ggf
bourgeois power base hml kl)999).16 This continuous decline of the secular
dectoral power of 'as een acco‘mpanied by a dramatic increase in the
cociety, Together par‘tles represen‘tmg disadvantaged minorities in Israeli
L doubled the,. parues. representing marginalized groups in Israel more
25 MKs in 1981 tlor ;Zr?f }128:66;?3(:;1- pOV;fer between 1981 and 1999 (from
. in 1999).
Sf;ﬂtll’lg bOrthodox religious Mizrahi resident)s Z}flediizioiﬁgnilizsv(repr:
or ; ) ns
};{ness;rsgis ?zlfgzzrhoods) increased its power impressively, fron?ntl
n 1999 (430,000 Vme(63,600 votes) Lo 10 in 1996 {260,000 votes) and 17
Knesset and I:savjn it s}. making it the third largest party in the fifteenth
pressive electoral Sgl only two seats shy of the Likud’s 19 seats.!” Shas’s im-
ing positions in th;lccess was quickly translated into powerful policy-malk-
{from 1988 to Ma 1g909‘;emmem and the public service. For over a decade
nd Sodal Affairsyand L Shas hac'i control over both the Ministry of Labor
sponsible for local gov the strategically powerful Ministry of Interlor {re-
s, and th.e popmga g ernmer‘n,. budgetary allocations for Israel’s municipali-
immigrants). Shas W1 . ;d-mm-lstfﬂtlon that controls the registation of new
e gOv-emin as ]t e second .largest partner {after the Labor Party) in
clection, and its nfnig)fer(})lrglzsftgz?shed' bly Ellrlud Barak following the 1999
in . crucial policy-making portfolios, i -
Hegallj;jflgrrl:;zfrastrL.lctulre, Lal?or and Social Affairs, agnIzI the anilt(r?;lif
secure g0ve]:]:l]:nger(x):;3 fr[S ;_nCreasm.g POlitical power, Shas has been able to
education network Tliln g for its ncreasingly popular semiautonomous
illustrate that art" ) reSults- of Israel’s 1996 and 1999 elections C]éarly
from the for P 1e5. rEpre.semmg the Arab-Israeli pepulation, immigrants
mer Soviet Union, Orthodox religious voters, and Mizrahi resi-
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Table 3.1 Number of Knesset seats won by different categories of parties (otal = 120)
Number of seats log1 1984 1988 1992 1996 1999
cular bourgeoisie policy agenda
47 44 39
43 35 33

Knesset members representing a se

Labor®

Likud Knesset members
represeniing a secular bourgeois
policy agenda®

CRM/Shinui/Meretz

Other Knessel members
representing a secular bourgeois
policy agenda?
Total

210
15

34
15

44
24

95 89 82 20 62 5
resenting the policy preferences of “peripheral” groups
13 17 18 16
3 6 7 11

4 & 6 5

Knesset members rep
Religious pariies®
Right-wing partiest
Arab and Communist lisis
Bx-Soviet immigrants lisis®
Likud, Laborx, and other Knesset

members identified primarily
with Mizrahi Jews’ policy
agenda®

Total

NaTREN e

25 35 38 40 58

1081, 1984, 1988, 1992, 1996, and 1999 national

Source: Adapted from the official results of Israel’s

elections.
a. The Labor Party’s list Sor the 1996 general elections, for example, included Knesset members

representing pelicy preferences of Mizrahi Jews In development tOwns and poor neighborhoods {€-§
E. Ben-Menahem and A. Peretz) as well as a Knessel member representing the small community of;
Ethiopian Jews (A. Masaila). However, as the Labor Party has in general long been associated with :'
the policy preferences of the secular Ashkenazi hourgeoisie, [ count all Labor's Knesset mermbers in;
this category. MOICOVEL all of the above three MEs lost their seats on the Labor Party’s list for the ;
1999 general clections.
b. Following the 1999 general clections, the Labor Party held 26 seats in the 15th Knesset.
However, at least 5 Labor Party MKs represenied the policy preferences of Mizrahi Jews in
developmerit LOWIS and poor neighborhoods (€. the Gesher faction}.
¢. Note that the Likud (Union) party was established as an alliance between Berut (Freedorm—a
nationalist party) and the Liberal Party and has been headed by a group of iqeclogically diverse
personalities. Therefore, Likud has always been a very loose alliance between politicians officially
committed to different and sometimes Opposing policy preferences. The section of Likud that ;
represenis the policy agenda of the secular right-wing bourgeoisie has included leading figures Su_é
as A. Sharon, D. Meridor {(who joined the Center Farty in 1999}, E. Olmert, L. Livrat, T Ha’Neghl,
Rivlin, R. Milo {(who joined the Center Party in 1999), M. Arens, U. Linn, ¥. Aridor, 5. Erlich, ¥.
Modai, M. Nissim, G. Pat, Z. Shoval, A. Sharir, P. Grupper, Y. Horowitz, and others who represent;
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Table 3.1 (continued)

explicitly secular, neoliberal poli
. policy preferences. Note also
; : . that most of Likud’ ing fi i
party s establishment have been secular Ashkenazi leaders—includin e e
ghamir, M. Arens, A. Sharon, and B. Netantyahu B emong others, M. Begin ¥
d. For ! '
example, Ometz, Yahad, The Third Way (1996), Center Party (19%9)

e. This category includes the Nati
ational Religi
1981 and 1984). igious Party (NRP), Aguda parties, Shas, and Tami (in

{. This category includes Tehiya and Tzom isi
(1984), Moledet {since 1988}, and National fjtn(lf(;)rr; TE?ZQEZZT:ES e 6 o b sliom ot
e, xt nate 16 for the classification of

Igl_ I;;ai{f] Bla’Aliyah in 1996 and 1999, and Israel Beiteinu in 1999

. s category i i i i .
erenens nglyz ;ral;ﬁif:@pggam? Likud Knesset members explicitly identified with the policy
D e Lovt-¥iagen ot eve ol?mem towns and poor neighborhoods. This section commy rsis
995 1o ot pesher c};n:dwhlch was established in the mid-1980s and eventually leftpth .
o 7 oo s o ( rfa Ee). .Geshe_r formed a united list with the Likud before the 19;6
s amvermment Olf)i rlt‘l((])r.t e ;lkud %1;1_ In 1997, however, Gesher left the coalition, accusi
e ectons. the Gesheri‘ t_mg the pelicy preferences of blue-collar Mizrahi voters. In' the 1;25
B e o by ik A ction was part of the Labor Party’s list and won 3 seats. The new O
e the neccs o . (?retz .(WhO Ieft the Labor Party in 1998 after accusing th "
s of poor Mizrahi workers), won. 2 seats in the 1999 general eieitiorelsp el

dents of peripheral
25 an elector:l force.developmem towns have become significantly stronger
A simila i i ;
making argnl;&itrtlelrialzlfe;ii?zi;r;ario[?er important majoritarian decision-
nici ' : elections. The 1989, 1993, and 199 -
ooficy preferences ofi—el'a‘ tong monopolized. Candidates representing the
in several urban cent 1310‘-]5-‘{0'[%5 have become influential political actors
blihon: a oo ers- traditionally dominated by the secular Ashkenazi
cal authoriﬁes. The hiagjflﬂll);lilrllring 2;fsiize?pmen}z towns and pertpheral lo-
ultra- . nd was the election in 2003 of th
mustr(;)tfizlilogﬁchT:rildj evler canlelate as the Mayor of Jerusalem. Anothei
in the summer ongOOii)a Célange in sracl’s power structure )s the fact that
Katsav (who was born'_t e Knesset eliected a Mizrahi politician, Moshe
towny}, for the primaril . .and rfﬂ,sed in a peripheral development
{1 appoiatment ol thy cerem?nlél pf)smon of State President. What makes
e i the facs elinore indicative of Israel’s changing political power
tician and the “old e ftbl.atsav defeated Shimon Peres, a veteran Labor poli-
Weiizman, another rsea 1Shmm'lt candidate for the post, and replaced Ezer
’ presentative of Israel’s Ashkenazi elite and a nephew
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of Haim Weitzman, o of Israel’s founding fathers and its first President. In
sumn, this electoral trend Tepresents a large-scale backlash against the counl-
ainly Ashkenazi, secular bourgeois core, a group ihat,
alienate most peripheral
s internal

try’s dominant,
since the country’s establishment, has managed to
groups through socioeconomic policies that have intensified Israel’
ethnic and class divisiens.
well aware of the backlash eroding its hegemony. representatives of the
Ashkenazi secular bourgeoisie in the Knesset initiated and promoted Jsrael’s
1992 constitutional revolution in order 10 iransfer the main locus of political
struggle from parliament, local government, and other majoriiarian deci-
sion-making arenas to the Supreme Courl, where their ideological hege-
mony is less threatened, Until the early 1980s, the dominance of the Ashke-
nazi secular bourgeoisie in the Knesset and the fact that its ideological and
policy preferences enjoyed an uncontested hegemonic position created a
strong disincentive 10 delegate policy-making authority from the Knesset to
the Supreme Court. when this platform began 10 erode in the mid-1980s,
the incentive structure gradually changed. By 1992, judicial empowerment
had become an increasingly attractive aliernative means of maintaining the
dominance of ihe Ashkenazi elite.
The intentional ETPOVWErMETL of the judiciary was also supported by

gures in Israeli society, mainly powerful industrialists

leading economic fi
and economic conglomerates who have used Basic Law litigation since 1992

e their own material interests. These forces joined the representa-

to promot
¢ managerial class to create an

tives of the high-income stratum and Israel’
influential coalition, which initiated and advocated the delegation of policy-

making authority to the judiciary. The Ashkenazi secular hourgeoisie was
motivated by serious popular challenges 1o its political and cultural hege-

mony and its growing political vu
sentatives of marginalized groups in the Israeli society. The

inerability in parliament vis-a-vis repre-
economic elite

supported the deleg:
economic policies and to
regulated market with “large government” economic po
the emerging neoliberal global economic order.

Almost all of Israel’s leading economic figures believed that
centrist economic structure required liberalizasion and viewed constitu-
ans of achieving that goal. Aharon Dovrat

licies that did not fit

tionalization as an effective me
(at the time the chairman of Klal, Israe
Dan Proper and David Moshevitz (then among the 0Wners of two of Israel’

ation of power to courts asa means of liberalizing Israel’s
fight what its members understood to be a highly =

the country’s

1's largest economic conglomerate); :
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wop fo i
fOp ) od fpr(}ducnon conglomerates), Al Schwimer (businessman and
under o s aviation i -
o Israel’s aviation industry), and many other top industrialists and
essmen strongly supported (b
oth verbally and financi
pmesmen : ancially) the con-
" nalization campaign. Also among the forces that publicty supported
srael’s itut i o
: constitutional revolution were the country’s major economic o i
zatio i i ' K
o ins, inchuding the Chambers of Commerce and Manufacturi gMI
rie} Linn (Li F o]
e {Likud), one ot the vocal advocates of the 1992 constitutional
u . .
e ion, was appointed president of the Chambers of Commerce Uni
in January 2003. Indeed, the ituti ccor
. , proconstitutionalization sta ’
nomic elite is not surprisi i e ol
prising given the America i
o aot st n experience of “marke
E diy™ constitutional jurisprudence. The U.S. Supreme Court—the :
requen i ituti + the weer
" r? :13/ c;:ed producer of constitutional rights jurisprudence in the west
world— :
e e as l-ong .been a zealous guardian of economic liberties and has
ained its historic position on the right of the Ameri
economic thought. rean spectrum o
Asin o [ (i
) ther western countries, there has also been a sustained attempt
economic elites i i o
Vy ‘ orfmc elites in Israel in recent years to dismantle the country’s lo pl
ersion i .
: 01 the Keynesian welfare state and to insiall market-oriented e
nomic polici _ o
pom dpt icies. Over the past two decades, the developing Israeli econom
e 0 - . !
. N a large extent by foreign aid and other external financial rg
rees, -
e as grladually weakened the econoemic authority of the Histadrut
srael’s major labor union) in fa i :
vor of private business i
B - : s interests.'® As a re-
ot e ra;h econzmy has been moéving rapidly toward a neoliberal struc
reflects and promotes an indivi i i -
ividualist, limited
pue that ' . , limited government and a
e ket worldview. Characteristic changes of this process include th
istoric i i ‘ .
o ccilrrllmodlﬁcatmn of the health-care market {a new Medicare Law
s passed by the Knesset in 1994);
. ; the dramatic rellb
s pase ‘ . °94) ollback of the state from
e a :lveltare arena; the privatization of media and telecommunicati
vices; the privatizati o
e 1(,Hprwauzation of state-owned banks (including Israel’s largest
, Bank Ha’ im, i [ i
e a EPo;nhm, in August 1997} and publicly owned industrial con
including the dramatic shrinkage i \ -
age in the late 1980 [
sequent privatization of Koor, e
00z, Israel’s largest industri
e tion . ustrial megaconglomerate);
e gence of private medical services and private higher education in)
1011S; i -
- ns; 1:he gradual deregulation of the land, land actuary, and pensi
s markets; : : he
deregulatiorelts,fﬂ;le rfemoval of state monopoly over agricultural exports; the
of the foreign currency ma ,
rket (completed i
the extensive li izati e sctoma
iberalization of the capi ’
pital markets and th i
e et _ | € accompanying re-
arriers on the borrowing of foreign capital and on foreign owz?:ler
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e assets in Israel. Beginning in the late 1980s, the local m-ar-
liinationals and imported goods, marketing
« Americanized,” and a “stock ex-

ship of corporat
ket has been opened up to mu

i have become
nd consumption patterns ;
: » has arisen. Indeed, the Israeli stock market has become one

of the most important and widely referred to public institutior;s d(I-lthi;:E
many of its counterparts in the West) and more than quadrupie 11( st eral

from early 1989 to eatly 1994 alone. In short, .the‘free—mar e. v
Véfﬂ'ufiividualism CcOonsunerisi, and economic jiberalization have gained the
of in ,

status of cultural totems. '
it 1 accompanie
These transitions have bee ang aoons!
wer bases of the labor movement and a reorganization of the Histad
PO

' i ship and
The reorganization resulted in a sharp drop- 10 labor union membership

i ’ istori ove-

a corresponding decline in the Histadrut’s {and the historic labor n; ve
it (it itica

ment’s) political significance. Patterns of political competition and po

: . , ;
marketing have also been Americanized, mainly due to the ameﬂd.ment o
Basic Taw: The Government in 1992, which allowed for the establishment
asic : . ‘ -
§ a new electoral system in Israel. The shift toward a neoliberal ethos 1'n
) i heres. It is esti-
i i the labor and welfare sphe
nt-day Israel is also evident In '
pre:ed thatY over 500,000 foreign workers have entered Israel since the late
1950 ’ i i liy. As of 2003, there
i ly one-third did so lawfully. ,
1980s. Of these, approximate T e e wereent
i kers in Israel, accounting 1or abou p
were 300,000 foreign woOr ; ¢ : ot
of Israel’s civilian labor force—the highesi proportion of forezlgn employ
in the developed world. According to the State Comptroller’s office, over
T0p i ini es.!? The num-
kers receive less than minimum wages.
70 percent of these wor : . N
- r agencies and private employmen
ber of unregulated human-powe O
j i i ting of statutory labor provisi v
vices has increased, circumven ! . i
] and special labor contracts labor has proliferated, collective bargzln;lng
e i i as
ihe status of the right to strixe
ats have become less common, : :
igreemeoded and minimum-wage and other mandatory social security
een er , : : '
laws are no longer rigorously enforced. Alongside these changes, 1 ]iohca(;li
. . -
roximately 10 percent has establishe
tructural unemployment of app pet , -
) If in recent years. All these phenemena are indicators of Israel’s move
et liberal market economy OvVer the past two
» proliberalization

change culture

d by changes in the traditional

ment toward a variant of the neo mark o
decades. And it was precisely this pervasive Thatcherite,

ic elite in its vocal support for con-.
worldview that fuelled Israel’s economnuc elite

stitutionalization. ' ) .
A clear illustration of the shift to the market-friendly, “small state” 1

lse behind the 1992 constitutionalization of rights in Israel can be seen
pu

Hegemonic Preservation in Action 63

in the last-minute exclusion from the purview of the two new Basic Laws
of provisions protecting a number of subsistence social and economic rights,
as well as workers’ rights to unionize, bargain collectively, and strike. Re-
acting to an outcry by several leading academics committed to a traditional
Keynesian welfare state agenda (most notably, by renowned labor law pro-
fessor Ruth Ben-Israel of Tel- Aviv University), the initiators of the constitu-
tional reform added to the proposed laws tentative provisions protecting
workers’ freedomm of association and the unqualified right to humane social
and economic living conditions. However, an invisible hand eliminated the
added provisions just before the final version of the new laws was submitted
for legislative approval. Responding to socialist critics, the government
pledged to amend the new laws at a later stage so as to include the elimi-
nated provisions or even to enact a complementary law, Basic Law: Social
Rights. However, none of these proposals have come to fraition. This meant
that workers’ rights were left unprotected under Israel’s new constitutional
order while emplovers’ rights were granted formal constitutional protection
(see my detailed discussion of this issue in Chapter 4). Moreover, this meant
that no positive constitutional obligation was placed on the government tc
promote the provision of basic health care, housing, or education to all,

The coalition that sought to delegate power to the judiciary was also
strongly supported by the Israeli legal elite, almost all of whom belong to the
same social stratum as, and have close ties with, the secular Ashkenazi polit-
ical establishment. Prominent figures in Israel’s legal academy, Israel’s top
lawyers, and most of the Supreme Court justices (led by then-Deputy Chief
Justice and now Chief Justice Aharon Barak) tock a strongly positive posi-
tion in the debate over the entrenchment of rights and the establishment
of judicial review and enthusiastically supported efforts to delegate power
to the judiciary.?® Prominent constitutional law professors Uriel Reichman
and Baruch Bracha fed the constitutionalization campaign within the legal
academy. As early as 1986, they established a not-for-profit organization
called Constitution for Israel, which sought to promote the idea of compre-
hensive constitutional reform. Throughout the late 1980s, Reichman,
Bracha, and several other constitutionat law professors drafted a series of de-
tailed proposals for changing Israel’s system of government from a parlia-
mentary to a constitutional democracy. These proposals served as the basis
for the two new Basic Laws adopted in 1992 as well as for the amendment of
Basic Law: The Government. Almost all of the draft proposals pertaining to
the constitutionalization of rights and the fortification of judicial review had
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been submitted to Justice Barak for comments and tacit approval prior to

iheir release. The proposals, which had gained some of the Supreme Court

justices’ implicit approval, were also forwarded for review to prominent
constitutional law scholars such as Owen Fiss, Cass Sunstein, and others. A
special conference was held at Yale Law School {(where Justice Barak has
had close academic ties for over two decades) to discuss the apparent merits
and disadvantages of the various constitutionalization proposals in light of

Israel’s complex political and social reality.
Not surprisingly, the adoption of the two DEW Basic Laws in 1992 was met
with enthusiasm by Isracl’s judicial elite. Aharon Barak, generaily viewed

as the judicial mastermind behind the 1992 constitutional revolution, has

stated or NIMNETOUs occasions that the enactment of the Two new Basic

marked the beginning of a new era in Israel’s constitutional history.

Laws
d other leading constitutional

“1jke the United States, Canada, Germany, ail

democracies,” he asserted, “we now have a constitutional defense for Hu-

man Rights. We too have the central chapter in any written constitution, the

subject-matter of which is Human Rights . . . We 100 have judicial review of

statutes which unlawlully infringe upon constitutionally protected human
rights.”*!

Until 1992, the Knessel retained formal legislative powers that -only &
few parliaments in democraiic countries held during the same period; after
the enactment of the new Basic Laws in 1992, the balance of powers be-
iween the branches changed, enabling the Supreme Court to begin scruti-
nizing legislative and adminisirative acis. The transition to juristocracy in
the post-1992 era has not been merely theoretical. As we have seen in
Chapter 1, the constitutional revolution brought about a dramatic increase

in the frequency and expansion in scope of judicial review as well as a sig-

nificant acceleration of the judicialization of politics.

The seemingly counterintuitive voluntary delegation of authority from
the Knesset to the judiciary through the entrenchment of rights and the
establishment of judicial review decreased the significance of majoritarian

politics in determining the public_policy agenda. The locus of political strug-

gle was gradually transferred 1o an OStens
ideclogy of the “enlightened publi
lar, cosmopolitan, Ashkenazi constituency—has traditionally enjoyed clear

dominance. This alliance hetween the Supreme Court, Israel’s neoliberal
initiated the constitutional revo-

economic elite, and the secular bourgeoisie
jution and the transition to juristocracy, not only as a way to advance hu-

ibly apolitical arena, where the
’—the ruling elite of Israel and it secu- -
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]IlaIl(Ilgh[S m lSIaE‘l Qrasa SO]LIU()II O a SySEEIIIIC Llllg()\aetllablhty Crisis, bll[
Y)
also (it noi p 1al § as 4 means ()i pIOtE(I I g ﬂle g Ol’ly )
lle em f {Ile allla]lce
aI}d [)IOIIlOtlI’lg th.e pOhCleS faVOIEd by 1ts IIlG][ll)( S

Factors Facilitating the Delegation of Power to Courts

n gen acili
dg erﬁl, three factors may facilitate conscious judicial empowerment and
reduce the short-term risk of th
ose who voluntarily hiand poli i
thority over to the judici i P
y judiciary. The first of these fa i
. ctors is a sufficient 1
certaint initiati i e
e y among those initiating the transition to juristecracy that the judi
clary in i -
deciiongir;eral, Tlnd the Supreme Court in particular, are likely to produce
iong that will serve their intere
sts and reflect their ideologi
ccsoms _ ogical prefer-
- ::VIH be seen in subsequent chapters, the adjudication of the Israeli
me Court poses only a minimat i
threat to the interests i i
and ideoclogical
preferences of those who initiat o
§ ed the formal expansi judici
1sionz of judicial i
Israel. Indeed, the SCI—ei N oeeten.
, —ecither as a result of its m i
embers’ ideological pref
ences or their strategic behavi  and other
vior, or some combination of th
factors—has lon incli e
g been inclined to rule in ac i
cordance with Israel’ i
pore— e . ed to - s national
. dla rlatlve:; and its prevailing ideological and cultural propensities. The
adjudication of the SCI, and i ‘
, perhaps more important, the i i
‘ . . _ : ideological -
ises and historical metanarrati ronds o b
. rratives upon which its adjudicati
s ancl istorical judication tends to be
. oser to the shared values of T ’
srael’s urban, secul
e : tc ., secular, well-
}-Lkenam bourgeoisie than to the values and interests of any other
rou -aeli societ
f- }p in Israeli society. As numerous works have shown, the SCI has a rela
ively poo i i ' M
" Isf p1 lr record in terms of protecting the rights of the Arab-Israeli citizens
A . .
o ef, et e_llone the rights of Arab residents of the Occupied Territories.22
: a few notable exceptions, it has affirmed and legitimized state actic;n
against Arab citizens and nonciti i
oncitizens, including actions in ¢l iolati
of international law n i e
orms and treaties, in the n i
! \ ame of protecting I I
national security interest i ispr
s. As Tan Lustick observes 'S j
o ‘ ves, the Court’s jurispru-
matters “hardly makes a dent i
: tin the massive a f insti
tionalized procedures and 1 i \ S
aws which bar Arab citizen
_ s (not to say non-citi-
zens) from anythin i S
] ¢ approaching equal acce i
s g equal access to economic resources or civil
On the i ic t
o .somoeconomlc front, the Court tends to interpret the newly en-
o asic Laws from a neoliberal perspective, which advocates immuniz
€ i i i "
e -econormc sphere against state intervention. As I show in Chapter 4
ec [ ili ’
isions have reflected the prevailing social and economic ideology that
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privileges individualism, efficiency, and norminal equality, and that calls for
the removal of “market rigidities” and for the state’s withdrawal from labor

1 as from collective social and welfare spheres. The Court’s

relations, as wel
standard line of interpretation entirely ignores positive social rights and,

predictably, privileges individual liberty over collective rights.

Moreover, according to recent interpretive studies, the imagined “enlight-
ened public’—a frequently used criterion by which the reasonableness of
specific acts is assessed by the s CT—closely conforms to ihe characteristics of
the secular Ashkenazi bourgeoisie and their ideological preferences.” These

studies also suggest that the Court’s conception of the rule of (secular} law,
d western liberalismm and formal rea-

with its deep-rooted prientation towar

soning, necessarly precludes the potential accommodation of alternative hi-

erarchies of traditional or religious interpreiation.

The Court’s reluctance to grant support 1o “peripheral”
he one and only legitimate in-

d menace of alternative inter-
horities, which are

interests also de-

rives from its stake in retaining its status as t
terpreter of Istael’s laws vis-a-vis the perceive
pretation systems—such as the iraditional rabbinical aut
well established within the ultra-Orthodox and ultranationalistic communi-
ties in Israel and are DOW gaining support among poor Mizrahi populaiions
in peripheral areas as well. The deep reluctance of the Supreme Court 1o rec-
ognize the legitimacy of alternative (primarily religious) interpretation $ys-
tems is one of the main reasons for its appeal to the secular urban bourgeoi-
sie, the managerial class, and these groups’ political representatives.

A second factor that reduces the short-term risk for political elites who
delegate powexr O the courts is their general conirel over the personal
composition of pational high courts. Compared with the United States, for
example, the appointment of judges in Israel is, at least formally, an inde-

pendent process. Judges (including Supreme Court justices, currently four-

teen in number—iwelve permanent appointees and two adjunct judges) '

are selected by a nine-member appointments committee, which consists
of the president of the Supreme Court and two other justices of that court,
two practicing lawyers who are members of the Israel Bar Association, Two.
members of the Knesset clected in a secret ballot by majority vole, and two
ministers, one of whorn is the Minister of Justice (who also chairs the com-
[mittee and must approve the appoimments). In practice, however, since the
establishment of the state, almost all of the appointments committee’s mem-
bers have been representatives of the secular elite. Moreover, almost all of
Israel’s justice minjsters over the last two decades bave supported a clear lib-
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tion of “prayer rights” in holy sites, including +he abolition of a centuries- Table3.2 Degree of national legitimacy of leading Isracli instit
i institutions before 1992

old practice that allowed men only to hold prayer services at the Wesiern Poui
. . . . . ositive ie
walt: and landmark rulings protecting ceriain rights to formal equality COHtI‘ib“: Positive and Negative
‘s . I ution ive
for those with nontraditional sexual preferences. The two pinnacles of the Institution (%) negative contribution
G,
Court’s distinctly ansireligious establishment adjudication have been the full ; . (%) (%)
- A _ ] . sracli Defense Force 94.9 .
recognition of non-Orthodox conversions 10 Judaism performed in Israel State Comptroller 011 4.0 11
and abroad (thereby altering one of the cornerstones of the historic status supreme Court 83:6 7.0 1.9
quo concerning religious matters); and the close constitutional scrutiny of Police 5.9 10.2 2.1
an arrangement that had been in place since the establishment of the state Knesset 577 ; ZZ 4.8
whereby Orthodox yeshiva students received draft deferments. Goveroment 51.6 ;3 5.8 2.6
But the $CI's antireligious adjudication has not heen limited to matiers of Med}a 37.3 40'7 12.6
Parties : 22.0
25.1 259 290

religious establishment. Ia 1995, the Court stated that political agreements
are justiciable and may be nullified on constitutional as well as natural jus-
iice grounds. Accordingly, the Court declared void a coalition agreement be-
tween the Labor Party and the Shas Orthodox Party (which had not been
made public prior 10 the elections) that considered potential legislative reac-
tion to antireligious judicial activism.?® This agreement was practically im-
posed on the Labor Party leadership as Shas’s precondition for joining the
Rabin government. A few months later, the Gourt ordered the prime minis-
ter to discharge a minister and a deputy minister-—prominent mermnbers of
Shas-—who had been accused of conducting unlawtul acts.*® In a simnilar
spirit, the Court went on to nullify a series of governmental policies and
budgetary provisions supported by the increasingly powerful Mizrahi Or-

thodox parties that aimed at enhancing the political voice and socioeco-
5.3 In short, the Supreme Court

Source: i -
i ‘ Al Elp) ed from Gad Barzilai et ﬂl., The Israeli SHP] eme Court and the Israeli Public (Tf!l Av
’ ] - H . . AU
Papy] S 994) [Hebrew]. The data Cly on a scientific P at was conducted Y ¢ authoers m IHY

] 1 among a representﬂti € sample f the ad EWI1s a e t /=73
99 v le o ult J is pop i i
) | analvsis ¢ 1! opulation in Israel. See Barzilai et a o 6

g}zlil:ed the level of citizens’ trust in the rule of law and the court systems i
their countries, Israel ranked numb nd
\ er one, ahead of Americ itai
. ! a, Britain, and
{her.mlany.l Almost 70 percent of Israelis expressed high levels of trust in
eir legal system.** In another com i
prehensive public opini
ducted in 1994, 85 percent i o of trustin the SC.
, 851 of Israelis expressed hi [ i
gh levels of trust in th
(second only to the Israeli Def il
efense Force), whereas onl
_ . v 41 percent and 21
percent of Israelis expressed hi
gh levels of trust in the Knes
e : ‘ ‘ ] set and Israel’s
political parties respectively.?’ This widespread public trust in the courts’ im

nomic status of these parties’ constituencie
artiali ; L
partiality {as contrasted with political actors” vested interests) has encour

has offered Israel’s threatened secularist-libertarian elites a safe haven
amidst the growing influence of traditionally peripheral groups in Israel’s
majoritarian policy-making arenas.

A third factor that reduces the short-term risk for those who voluniarily '
hand power over 1o courts is the existence of widespread public trust in the
political impartiality of the judiciary. The appearance of consistent polifical
dependence bias would collapse the distinction between law and politics on
which the fundamental legitimacy of the separation of powers system de-

aved politi .
gAl I;thtlcal actors to transfer political controversies to the legal arena
thou [ fact .
A ghd these factors may encourage conscious judicial empower
v reducing the short-term risks t: -
: 0 those who voluntarily h.
policy-making authorit i i i
vy to national high courts, we
A should note an i
tant caveat. Political X 1o ad.
. power-holders tend to be i
- ! : myopic: they seek t -
vance their particular sh i . -
ort-term interests without m
e s uch regard for th
potentially unfavorable } : . .
; ong-term consequences io the instituti
poLe s yun institutional appara-
e ilrjl1 which they operate. Moreover, they often underestimate the
. ) ‘
i ;1 e long-term consequences of the policies they advocate, espe
y when their immediate gai ’ _
' te gain as a result of adopting th icies is si
o when 1 ‘ . lopting these policies is sig-
. Politics, however, is an ongoing, multidimensional, and reﬂecti\i’e
nm * 1 ) '
ent, which may yield unintended consequences even in cases of

pends.*
As Table 3.2 indicates, in the years prior to the 1992 constitutional revolu-

tion, the SCI enjoved a high level of legitimacy in Tsraeli public opinion
compared to other important public bodies. According to a 1991 study con-
ducted by the International Sodial Science Program (ISSP). which investi-
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the most carefully designed institutions and policies. At least one such possi-
ble unintended long-term consequence of the judicialization of politics
through the constitutionalization of rights and the establishment of judicial
review comes to mind: the threat to the judiciary’s public image as politically

impartial.

While the delegation of policy-making authority to courts increases the
courts’ formal capacity for active participation in the political arena in the
short term, the abrupt change in the balance of power between the judicial
branch and other branches of government may have a negative long-term
effect on the popular legitimacy accorded to the courts’ decisions. Couris
have historically enjoyed professional autonomy and a large measure of
protection from political interference. However, as they exercise their newly
awarded authority, they may come to be seen as active political bodies at-
tempting to forward their own political agendas, rather than neutral arbi-
ters. The delegation of power to courts may therefore pose a long-term
threat to the legitimacy, impartiality, and independence of the judiciary.

In Israel, the negative impact of the judicialization of politics on the Su-
preme Court’s legitimacy is already beginning to show its mark. Over the
past decade, the public image of the SCI as an autonomaous and politically
impartial arbiter has been increasingly eroded, as political representatives of
minority groups have come to realize that political arrangements and public
policies agreed upon in majeritarian decision-making arenas are likely to be
reviewed by an often hosiile Supreme Court. As a result, the Court and its
judges are increasingly viewed by a considerable portion of the Israeli public

as pushing forward their own political agenda, one identified primarily with
the secular-liberal sector of Israeli society.

Opposition 1o the Court’s adjudications seldom comes from the secular,
bourgeoisie or {rom proponents of the emerging neoliberal economic order
in Israel, Rather, most poliiical opposition to the Court s0 far has come from
representatives of peripheral minorities, mainly orthodox religious circles
and poor Mizrahi Jews, who accuse the Court of forwarding its own political
agenda. In August 1996, for example, Aharon Barak was accused by reli-
gious circles in Israel as being “the driving force behind a sophisticated cam-
paign against Jewish life in Israel.” They added, “We must not waste our
shells. We must take off the gloves and argue with him up front. To present
him as he really is, as one who is creating a judicial revolution.’”3¢ And in
the summer of 1997 police and orthodox Jews clashed in Jerusalem after

the Supreme Court decision in the Bar-llan Road affair, which suspended a
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government ban on vehicular traffic on a busy thoroughfare that marks th
boundary between secular and Jewish Orthodox neighborhoods i e
lem during the Jewish Sabbath.*” e
/.Xnother major controversy erupted in the fall of 1997 over the C ’
ruiings that established the right of women and non-Orthodox Jews t rerve
on religious councils. The deep resentment of the Orthodox r-ecl)isjcrve
Fommunity toward the Isracli judiciary further intensified in 1999, f ;3]10“5
ing the conviction of former MK Arieh Deri (then the leader of S’hO o
charges of bribery, fraud, and breach of fidelity by the Jerusalem Da'S) ('m
COI:II'I. This conviction (which led ultimately o Deri’s resignation f e
political leadership of Shas) was characterized by Shas’s leaders as trl:m "
co.me of a secular Ashkenazi establishment conspiracy against ti]e . }C;u}t ‘
Mizrahi Orthodox community. Fierce verbal attacks on the judi 'W by
Orthodox Mizrahi religious leaders resumed in the wake of [i’llﬁ‘ ;ﬂary "
COL-II'.I’S rejection of Deri’s appeal in the summer of 2000. In respons: It)rir;e
‘cjlemsmn, Shas’s leadership declared that the closure of the beri ca o
the signal for the start of the Mizrahi Jewry’s revolution” and that t?e :jas
Preme Court’s decision was “another twist of the knife that has b le' o
in the Mizrahi body for fifty-two years.”3s el
.In Febru.ary 1999, following a Supreme Court decision that expressed
dissatisfaction over the delay in convening the mixed religious ch:u Sfe
.an unprecedented uprising against the secular fegal establishment in Irsm Si
in general and the Supreme Court in particular erupted in Ortho.(.i rée
cles. The uprising reached its zenith when some 250,000 people att Oz Zr-
mass demonstration against the Court in Jerusalem. The demfnstrat‘i?:)lne .
headed by most of the Orthodox religious leaders in Israel.3® In his V]:‘:;‘ls
speecl-l at this event, Rabbi Ovadia Yosef, the spiritual Ieader-of Shasa p(jllthIC
inost -anortant Mizrahi religious leader in Israel, went so far as to d: 1 )
The justices of the Supreme Court are wicked, stubborn, and rebellioucsare,
they are empty-headed and reckless . . . they violate Shabbat and tk;. '
are the cause of all the world’s torments . . . The justices are slax.fcls.wh .
rule us . . . they.are not worthy of even the lowest court An se e
old boy is better versed in the Torah than they are,”4¢ e
Rabbi Yosef also attacked Justice Minister Tzakhi Ha'Negbi, one of th
Supporters of the new Basic Laws, calling him an “enemy” Who"‘lovesothz)sz
[‘:Vzciile aI.ld mac‘ie them'judges. Did they hold elections? Who says the natic;n
s wicked judges like these?” Rabbi Moshe Gafni, an ultra-Orthodo
MK, stated that the Court’s interpretation of the 1992 Basic Laws was “z




72 Hegemonic Preservation in Action

complete fraud” and vowed that “these are the last Basic Laws that will pass
the Knesset.” Menachem Porush, one of the Ashikenazi ultra-Orthodox reli-
gious leaders, threatened the court, saying that “if after this demonstration
the Supreme Courtis not convinced to cease involvement in church-state is-
sues, there will be war . .. The people who were here are ready to invade
any space.”™!

These clashes between the Court and religious groups highlight Ortho-
dox Jewish concerns that the Court will erode religious authority in areas
where religious and civil laws are in contlict. In the political arena, leaders of

several minority groups have called for the Knesset to alier the Basic Law:
Judiciary in order to limit the scope of the Court’s adjudication. However,
placing such a Jimit on the Court’s adjudication would run counter to the
interests of influential elites in the Israeli polity, and there have not yet
been any legislative amendments in this area. Moreover, in December 1999,
the Knesset passed a resolution Tecognizing the need for judicial review of
" laws, and called on political figures to exercise personal restraint in their
dealings with judicial authorities and to respect the independence of the
courts. Not surprisingly, the resolution was initiated by MKs Dan Meridor

(Center Party} and Amnon Rubinstein (Meretz), and was supported by an

ad hoc coalition representing [srael’s secular population; all the religious

parties opposed ii.
Another telling illustration of the fierce opposition to the Supreme Court

in religious circles (as well as the tight cooperation between Israel’s judicial

elite and its secular bourgeoisie) is the recent faifure of a proposal to estab-
lish a new, more democratically representative constitutional court in Israel.
Reacting to the series of antireligious rulings by the Supreme Court over the
past decade, in late 2001 a number of Knesset members represemnting radical

right, ulira-Orthodox, and Mizrahi constituencies put forward a motion to

establish a new constitutional court, which would remove constitutional
matters from the jurisdiction of the current Supreme Court and whose comt-
position would proportionally reflect the demographics of Israeli society.
Rather than being comprised strictly of professional judges, the proposed
court would have included academics, Jewish and Muslim religious court
judges, and a representative of immigranis from the former Soviet Union.
The motion failed to garner a parliamentary majority and was ultimately re-
jected by a margin of 59 to 37 Knesset members. Not surprisingly, the oppo-
sition to the bill came from a cross-party coalition of Knesset members 1€p-
resenting secular, liberal, and fairly cosmopolitan agendas. It was led by
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Justice Minister Meir Shetreet {Likud) and Ophir Paz (Labor), the chai
of the Knesset Constitution, Law, and Justice Committee. AllILikuZ a}rdman
bor ministers, as well as the supposedly hawkish (albeit secular, Asha;z1 La‘_
and affluent) prime minister Ariel Sharon, voted against the r Zna'ZL
Though the government had decided to oppose the bill, six r}j'li(r):i):tse i
repres\enting radical right and ultra-Orthedox parties—c{eﬁed thi ers'ﬁ'_au
and voted in favor of the motion. i decton
Fo'llowing the defeat of the proposed bill, its supporters issued a seri {
public statements, lambasting Chief Justice Barak, who had lobbied H'es .
ous%y against the bill. Minister Avigdor Liberman of the extreme riohtwg'or-
I\.Iam-)nal Union Party wrote that when he saw the Court spokeswg -Wu'lg
ting in the Knesset reporting directly to Barak on every MK that entlelizz 151;;1I -
plle.nur‘n, he understood “the network of pressure and threats that the pal .
of ;usltlce was applying to the public’s representatives.” Another s ()IiJ acef
[Elle bill, MK Yigal Bibi (NRA), suggested that “Aharon Barak extorfed SO; (')
cmn's . . . there was a bitter, viclent fight here, whose outcome dest -
raeI.l democracy.”#? Bibi also accused Justice Minster Shetreet and ifsﬁzogs IS;
setting up a “war room” with Barak to pressure MKs into opposing the bélzl ’
charge? that were vehemently denied by the furious Shetreet anngaz o
Studies of the dynamics of public support for the U.S Supreme-C
have slr%own that an active and occasionally controversia.i Supreme CDurt
can maintain a high level of stable aggregate public support.*? Accordinoutrt
these su?dies, the U.S. Court “would enter precarious turf only if it w oo
rute against the tide of public opinion at an extremely frequent rate ’izelto
deed, 1recent public opinion polls suggest that in spite of the U.S Su. "
Clour.t s crucial role in determining the outcome of the 2000 .p;:esicli)er;;‘;
fnetcl?:i nife;};aps the most glar‘ing example of the judicdalization of politics
‘ . e tétes-—the American public continues to view the Court as
fieilatlvely impartial and apolitical decision-making body. In short, due to th:
hiiﬁi ;1}?;1(: of pu‘lbiic support for established national high coufrts, the po-
didar‘ prere occasional deference to the courts is not likely to erode the ju-
y’s legitimacy.
. There can, however, be little doubt that the unprecedented and continu-
CL;il il,vo-lvemerllt of‘the ??CI 11.1 alm()-st every aspect of Israel’s public life, the
o s increasing identification with specific social sectors in the Israeli
e gir,l:gcli ;iz ct)vert resen.tment a.mong religious circles toward the Court
et i oward Chlef. .Justlce Barak in particular have eroded the
age as an apolitical decision-making body. The decline in the
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Court’s legitimacy indicates that over the long term the ruling elites’ attempt
1o draw on the judiciary’s widespread legitimacy to maintain their political
hegemony may prove 1o be a double-edged sword.

Tn sum, the empowerment of courts in Israel through the constitutional
revolution of 1992 marked an abrupt change in the balance of power he-
tween the judidary, the Jegislature, and the executive. While the legislative
and executive branches of government enjoyed clear dominance as Israel’s
most important policy-making arenas until the late 1980s, in Israel’s post-
constitutional revolution era, there is scarcely a public policy question that
does not sponer or later turn inte a judicial question. At first glance, this shift
may seern to run counter 1o the interests of the legislature and the execu-
tive. In practice, however, the judicial empowerment and judicialization of
politics in Israel can best be understood as a planned strategy on the part of
Israel’s ruling elite and its bourgeois constituency—a relatively coherent so-
cial class of secular neoliberals of European origin, composed of politicians,
businesspeople, and professionals striving to maintain their political hege-
mony. This social stratum and its political represeniaiives initiated and car-
ried out the 1992 constitutional revolution primarily in order to insulate and
enhance their policy preferences vis-a-vis the vicissitudes of democratic pol-
stics in Israel. The primary political motivation for this initiative was a strong
interest in preserving the political and culiural hegemony of the ruling elite
and its secular bourgeois constituency, as well as entrenching Israel’s con-
rested western, relatively cosmopolitan identity. Imdeed, the constitutional
revolution of 1992 generated an extensive judicialization of politics in Tsrael
and enhanced values and policies favored by those who initiated the re-
forms at the expense of the ideclogical and policy preferences of peripheral

groups. Relying on {he one hand oo the SCI's reputation for rectitude and
political impartiality and, on the other hand, on the Court’s inclination 1o,
rule in accordance with the values of the “enlightened public,” the forces
behind Israel’s constitutional revolution were able to transter sensitive polit-
ical and cultural issues to the lega) arena and reduce some of the growing
costs they were being obliged to pay in complying with the yules of the game
of proportional political representation. While the delegation of policy-
making authority to the judiciary has brought short-term political reliet to
Israel’s ruling elite and its bourgeois constituency, the unprecedented
judicialization of politics has also led to a gradual politicization of the law,
thus unintentionally planting the seeds for a long-term exosion of both the
judiciary’s legitimacy and the ruling elite’s fuiure institutional maneuvering
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The Hegemonic Preservation Thesis in Canada,
New Zealand, and South Africa

My explanation for the conscious judicial empowerment witnessed in Istael
may shed light on the political rationale behind judicial empowerment
through constitutionalization in other countries as well. Let us consider the

hegemonic preservation thesis as it may apply to the constitutional politics
of Canada, New Zealand, and South Africa.

The Political Origins of the Canadian Charter

Ahs descr?be'd earlier, the legislative power of the Canadian Parliament and
the provincdial legislatures enjoyed few formal restrictions prior to 1982. The
enactment of the Constitution Act 1982, which included the Charter of
Rights and Freedoms, began a new i i
S, era in Canadian constituti

s itutional law and

The passage of the Constitution Act 1982 was the culmination of a long
and- arduous political battle. Its origins may be traced to the rise of Quebec
nationalism in the 1960s. From the mid-1960s to the early 1980s, Justice

. Minister and later popular Prime Minister Pierre Elliot Trudeau (a bilingual

i-()rmer Montreal lawyer and law professor) was the most vocal and influe
tl-al advocate of a constitutional bill of rights, Trudeau was a ¢ivil libertari nr-j
sincerely committed to protecting individual rights. However, his fight fa r
constitutionalization was not merely a refiection of his comrr;itmenf to ;n
elevated vision of civil liberties, but also part of a broader strategic respon
to tlhe growing threat of Quebec separatism and other potentially powé)r—diss
tusing demographic changes in Canadian society.?® The federal government
ez.q?ected the proposed constitutionalization of rights and fortification oi 'n-
dicial review to encourage national unity in a number of ways. Such a i)ull
would presumably shift national political debate away from re.gional corll-
Ce.rns and growing calls for expanded group and province-based self-deter-
mination and toward universal questions of individual rights. The federal
government also anticipated that Trudeau’s proposed constitutional over-
]}31231 might succeed.in subordinating provincial legislation {such as Que-
i rsr;l)etg ;3: policy standards interpreted by a national institution, the Su-
_ Political pressure to entrench individual rights in the Canadian constit
El‘l.OI’I has existed in Canada since at least the 1930s, Examples include 1‘;1;1-
implied bill of rights” doctrine developed by the Supreme COE:H‘I of Canadz
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(SCC) in the Alberta Press case,*® the nonenirenched Bill of Rights of 1960,#
and the mini-charter of rights included in the Victoria Charter of 1971.48
However, all the pre-1982 attempts to grant entrenched constitutional sta-
tus to basic rights failed, mainly due to federal power-holders’ disinclination
to replace the traditional governing principles of parliamentary sovereignty
with principles of constitutional supremacy as long as their political hege-
mony and control of central policy-making mechanisms remained almost
unchallenged. However, the rise of Quebec nationalism in the mid-1960s,
and especially the victory of the separatist Parti Québécois government un-
der the charismatic leadership of René Lévesque in 1976 (which led 1o the
Quebec referendum of 1980}, changed the political incentive structure.

The immediate catalyst for the final round of constitutional negotiations
that led to “patriation” and the entrenchment of rights in 1982 was the
Quebec referendum on sovereignty association. In May 1980, the separatist
Parti Québécois government, led by Premier Lévesque, sought to negotiate
sovereign political status for Quebec while preserving economic association
with the rest of Canada. Quebec voters ultimately rejected Lévesque's plan
in a referendum, but the idea of patriating the constitution was given new
momentum by the referendum campaign. Federalists attempted to fight
the separatist movement in Quebec, calling for constitutional renewal as
a means of both placating and promoting the concerns of francophone
citizens of Quebec. This new momentum enabled Prime Minister Trudeau
to initiate unilateral patriation of the constitution in spite of a constitu-
tional convention requiring provincial consent for such an amendment.
In October 1981, following extensive negotiations between Trudeau and
the provincial premiers, all the provinces except Quebec accepted the pro-
posed constitutional provisions, and in April 1982, the Constitution Act
1982 cane into effect, marking the beginning of a new consiitutional era in
Canada.

Like most scholarship on the expansion of judicial power in Israel, main-
streamn studies of the expansion of judicial power in Canada in the 1980s
tend to stress the deep commitment of political leaders {primarily Prime
Minister Trudeau) to the protection of fundamental civil liberties through
judicial review, as well as tunctional necessity (in this case, political ungov-
ernability) as the major catalysts for the adoption of the Charter. Because it
expressed the common values of Canadians, the Charter was seen as an in-
strument for promoting national unity. Judicial review had been pushed to
the center of the policy-making arena due to the political decision-makers’
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inability 1o cope with a range of contentious problems that were generated
by the organic nature of Canadian federalism.

Nevertheless, there is broad consensus among critical scholars of Cana-
dian constitutional politics that the enactment of the Charter was, at least in
part, a self-interested maneuver initiated by elites who found majoritarian
politics not 1o their advantage at that particular time.#* According to these
studies, the enactment of the Charter did not stem from the humanitarian
or democratic impulses of its sponsors. Rather, it stemmed primarily from
the desire to preserve the ipstitutional and political status quo and to fight
the growing threats to the anglophone establishment and its dominant
Protestant, business-oriented culture presented by the Quebec separatist
movement and other emerging demands for provincial, linguistic, and cul-
tural autonomy (which stem in turn from dramatic changes in Canada’s
sociodemographic composition over the past five decades). .

As was the case in Israel, New Zealand, and South Africa, calls for the
adoption of an American-style constitutional catalogue of protected civil
liberties in Canada were strongly supported by an influential coalition of
neoliberal ecomomic forces (mainly powerful domestic industrialists and
American economic conglomerates), who viewed the constitutionalization
of rights as a means to promote economic deregulation. Fierce political resis-
tance prevented the inclusion of a property clause in the Charter. However,
a few years later, the very same coalition successfully advocated the en-
trenchment of business-friendly economic freedoms, liberalized trade rules,
and a new foreign investmeni regime in the form of the transnational
NAFTA (primarily NAFTA's Chapter 11), thereby circumventing the lack of
an explicit property clause in the Charter.’” As recent studies have shown,
¢conomic corporations have been by far the most active organized interest
litigants in the past two decades, drawing on Charter provisions to chal-
lenge regulations governing banking, international trade, foreign ownership
of economic enterprises, and consumer and environmental protection regu-
lations.5t

In addition, in spite of Canada’s long-standing image as a generous wel-
fare state, the global trend toward neoliberalism has not left the Canadian
eccnomy untocuched. Whereas until the early 1980s the Keynesian eco-
nomic orthodoxy had provided the underlying inteliectual paradigm for
Canada’s economic and social welfare policy, over the past two decades the
resurgent neoliberal worldview has become the social and economic model
of thinking. This has been translated into sharp cuts in governmental bud-
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gets allocated to wellare, unemployment benefits, health care, and educa-
tion, and has resulted in the state’s pullback from formerly state-controlled
public services and in an increasing commaodification of the remaining ser-
vices. As will be seen in subsequent chapters, the constitutionalization of
rights has posed no impediment to these developments. In fact, the opposite
is true.

As in Israel, the goals of entrenching the central government’s policy pref-
erences and liberalizing the economy were achieved in Canada partly by
means of a deliberate delegation of policy-making power to the SCC by rep-
resentatives of established interests in the national executive and legislature.
As with the 1992 constitutionalization of rights in Israel, the Canadian Char-
ter and the SCC have not served as decentralizing institutions that perform a
checking or blocking function. Instead, threatened elites—who have easier
access 1o and greater influence upon the legal arena—have transferred pol-
icy-making authority from majoritarian decision-making arenas o the Su-
preme Court primarily in order to preserve their hegemony. A few examples
will help to illustrate this pattern.

To begin with, we might consider Trudeau’s “change of heart” between
the early 1960s and the mid-1970s. Ina talk given to the Canadian Political
Science Association in 1964, when he was still a law professor, Trudeau
praised the Canadian constitution for doing without American-style “frills™:

The authors of the Canadian federation arrived at as wise a compromise and
drew up as sensible a constitution as any group of men anywhere could
have done. Reading that document today, one is siruck by its absence of
principles, ideals, or other frills; even the regionai safeguards and minority
guarantees are pragmatically presented, here and there, rather than pro-
claimed as a thrilling bill of rights . . . By comparison [to the United States],
the Canadian nation seems founded on the comnmeon sense of empirical pol-

iticlans.>?

But a few years later, as Minister of Justice in Lester Pearson’s government,
Trudeau became fully committed to an entrenched bill of rights; and once he
took the reins as prime minister, he became the driving force behind the
adoption of the Charter and the fortification of judicial review.

In 1971, Trudeau and the provincial premiers reached an agreement 1o
revise the constitution and entrench a charter of rights (known as the Victo-
ria Charter). This agreement ultimately failed because of the objections of
Quebec and Alberta. The opposition of these provinces to the proposed con-
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stitutional reform was certainly not insurmountable, as the 1982 constitu-
tionalization saga illustrated only a decade later. However, as the separatist
threat was still in its formative stages, the plan’s failure removed constitu-
tional reform from the center stage of Canadian pelitics until 1976, when
the election of a separatist government in Quebec proveked additional de-
mands for constitutional reform. '

Or consider the opposition of Trudeau’s government to the inclusion of
the “notwithstanding clause” iz the Charter. As mentioned in this book’s in-
troduction, this clause {section 33} establishes formal limitations on the
rights and freedoms protected by the Charter by enabling elected politicians
in either the federal parliament or the provincial legislatures to legally limit
rights and freedoms protected by the Charter’s fundamental freedorms, due
process, and equality rights provisions by passing a renewable overriding
legislation valid for a period of up to five years. In other words, any invoca-
tion of section 33 essentially grants parliamentary fiat over these rights and
freedoms. This means that both the federal Parliament (with regard to fed-
eral matters) and the provincial legislatures (with regard to matters within
provincial jurisdictions) are ultimately sovereign over these affairs.

One would assume that Trudeau and his ministers, as elected politicians,
would advocate, if not initiate, the adoption of the notwithstanding clause
as a means of retaining legislative power—or at least as a way to mitigate the
tension between rigid constitutionalism and fundamental democratic gov-
erning principles. However, such a clause was not part of Trudeau’s original
plan for constitutional reform. In fact, throughout the federal-provincial
negotiations leading up to the adoption of the Constitution Act 1982,
Trudeau’s government zealously advocated an unconditional transition to
juristocracy. Only when it became clear that leading provincial premiers
would not endorse the proposed constitutional pact unless a notwithstand-
ing clause was adopted did Trudeau reluctantly accept the inclusion of such
a provision. It is now generally agreed that without this compromise
(reached early in November 1981), the Charter would not have been
adopted.

In contrasi to its opposition to the inclusion of the notwithstanding
clause, Trudeau’s government insisted on enacting section 23, which im-
poses detailed obligations on provincial governments to provide minority
language education facilities at public expense, thus parrving Quebec’s
attempts to make immigrants to the province enter the French educational
system. This section (along with all other Charter provisions dealing with
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language rights) has been formally excluded from the purview of the Char-
ter’s averride clause and is therefore not subject to legislative overtride. The
enactment and judicial interpretation of this section clearly were part of
the Canadian federal government’s constitutional war against the separatist
movernent in Quebec in general and the famous Bill 101 in particular.®

As in Israel, the delegation of authority to the SCC has been tied to the

Court’s inclination to rule, by and large, in accordance with hegemonic
ideological and cultural propensities. Based on a customary constitutional
convention, the judges of the SCC are nominated to the bench according to
a provincially representative formula, whereby three iustices represent On-
tario, three come from Quebec, WO from the western provinces {(one is usu-
ally from British Columbia), and one from the Maritime provinces. The se-
lection and nomination process itself, however, is controlied exclusively by
the federal government and the prime minister. Appointees to the bench
and to the chief justiceship are virtuaily handpicked by the prime minister
and his or her advisors. Judges selected through this explicitly political nom-
ination process are 110t likely to hold policy preferences that are substantially
at odds with those held by the rest of the political elite.>*

According to a long-standing constitutional convention, the person ap-
pointed to the position of Chief Justice of Canada is the most senior Su-
preme Court judge serving at the time of vacancy. In 1973, when his judicial
empowerment plan began Lo crystallize, Trudeau took the liberty of ignor-
ing this convention and appointing Justice Bora Laskin to the top judicial
position in spite of the fact that Laskin had joined the bench only three years
earlier. By the time of his appointment as Chief Justice, Laskin had already
established his veputation as a vigorous advocate of judicial activism, na-
fional unity, and centralized federal policy-making. Bara Taskin’s appoint-
ment paid enormous dividends to those who selected him: his chief
justiceship (19731 984} lasted through the most tumultuous period in mod-
ern Canadian politics and was a irue watershed in terms of judicial activism
and the transformation of the Court into one of the major policy-making
bodies in present-day Canada.

Indeed, in its federalism jurispradence ever the past several decades, the
SCC has generally tended 0 adopt values and policies favored by the na-
tional government at the expense of the provinces’ potitical autonomy. By
overturning many of the Judicial Committee of ihe Privy Council’s decen-
tralizing rulings concerning the federal-provingial distribution of legislative
powers, the SCC had already fortified the federal government’s pOWers prior
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-to the constitutional revolution of 1982. Most of the Court’s centralizing rul-
ings throughout the 1960s and 1970s drew on an expansive reading ogf the
BNA Act’s section 91 (which establishes the federal government’s residual
and overarching responsibility to enact laws and regulations for the “peace
order, and good government” of the country)® as well as on an expansive;
reading of section 91°s “trade and commerce” clause {(which grants the fed-
eral government exclusive legislative powers in regulating irade and com-
.rnerce) combined with a narrow reading of the provinces’ legislative powers
in the areas of “property and civil rights” (section 92(13) of the BNA Act)
and ‘imatters of local nature™ (section 92{16) of the BNA Act).5¢
This general trend has not changed dramatically over the past few dec-
ades. Over the 1997-2002 period alone, for example, the federal govern-
ment won seventeen significant victories and lost only three substantive
appeals to provincial governments. During the same period, the pgovinces
had twelve significant statutes and regulations struck down.” Taken as a
whole, it would be fair to say that the Court’s federalism jurisprudence over
thje past few decades has turned it into a centralizing policy-making bod
Prlmari]y by ranscending traditional (provincial) jurisdictional boundariz‘z
1n‘to a “one rule fits all” policy regime. Iis rulings reflect and promote a set
of cultural propensities, moral standards, and policy preferences imposed
f.rom -the center cn an otherwise exceptionally diverse, multiethnic, multi-
linguistic polity with thirteen provinces and territories stretching fr'om the
Atlantic to the Pacific to the Arctic Ocean. Moreover, as my :nalysis in
Chapter 4 indicates, the chief beneficiaries of Charter politics and litigation
have been hegemonic ideas of “negative” liberty rather than progressive no-
tions of distributive justice.’®
A clear manifestation of the central government’s tacit (if not explicit) en-
couragement of judicial activism is the gradual transfer of the struggle over
Quebec’s political future from pertinent majoritarian decision-making are-
-nas to the SCC. The Court has indeed become an important, if not thecmost
1mporT:ant, decision-making arena for dealing with the guestion of Quebec
S?Cessmnism. As will be shown it subsequent chapters, in all of its deci-
smz.ls concerning the Quebec question the SCC has expressed an explicit
antisecessionist impulse. In one of the most important judgmentts in its his-
tory (detailed in Chapter 6}, the Court ruled in 1998 that a potential unilat-
eral secession by Quebec would be uncenstitutional under both domestic
and international law. At the same time, the Court upheld the federal polic
of enhancing the status of language and education rights of linguistic minorlf
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ities, be these the rights of francophones hlving'outside Quebec or angio-
phones living in Quebec.

As in Israel, the voluntary delegation of authority to the SCC has de-

pended, among other things, on the Court’s reputation for expertise, recti-
tude, and political impartiality. Uniike the Israeli experience, however, there
seems to have been only a minor decline in the perceived legitimacy of the
SCC {at least among anglophone Canadians) over the past fifteen years in
spite of the Court’s emergence as a major policy-making body. A compre-
hensive public opinion survey conducted in 1987, for example, found that
no fewer than 90 percent of anglophone and 70 percent of francophone re-
spondents said they had heard of the Charter, and a substantial majority
within each group thought the Charter was “a good thing for Canada.” In
another public opinion survey conducted in 1999, more than 87 percent of
the respondents said they were aware of the Charter and 82 pexcent thought
it was “a good thing for Canada.”®® Almost 80 percent of the respondents in
the same survey said they were somewhat or very satisfied with the SCC’s
performance. Moreover, both in 1987 and in 1999, more than 60 percent of
the respondents thought that the courts were the most reliable institution in
Canada and should have the final say when a law or administrative act was
found to be in conflict with Charter provisions.®® A public opinien survey
conducted in July 2001 found that although seven in ten Canadians be-
lieved SCC rulings to be influenced by partisan politics and felt that the
Court was likely “io line up on the side of the federal government because
the judges were appointed by it,” an overwhelming majority strongly ap-
proved of the Court.** That said, public support for the Court appears to be
less susceptible to populist criticism in the historic bastions of English Can-
ada (Ontario and the Maritime provinces) than in Quebec and in the west,
where uproars over excessive judicial activism and legal elitism are fairly
COIMMOI.

Ir sum, in spite of the significant dissimilarities between the Canadian and
Israeli sociopolitical scenes and their constitutional legacies, there are strik-
ing parallels in the political rationales that have supported judicial empow-
erment through constitutionalization in the two countries.

The Origins of the 1990 Righis Revolution in New Zealand

Just fifteen years ago, New Zealand’s political systerm was described by lead-
ing political scientists as “a virtually perfect example of the Westminster .
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model of democracy” and “the only example of the British majoritarian de-
mocracy system left.”s? The enactment of the New Zealand Bill of Rights Act
{NZBORA) in 1990 marked an abrupt change in the balance of power be-
_tween the judiciary, the legislature, and the executive in what had been
important policy-making arenas until the late 1980s, and symbolized the
c%emi.s\e of the “last Westminster system.”* Along with other new civil liber-
ties laws, the Bill of Rights Act was intended to fenice off a set of fundamen-
tal freedoms from the vicissitudes of New Zealand’s increasingly volatile po-
li.tical system.** The driving force behind the 1990 constitutionalizationpof
rights in New Zealand was provided by a coalition of economic actors who
were pushing for neoliberal economic reforms, together with disparate sec-
tions.of elites seeking to preserve and enhance their power vis-a-vis the
growing presence of “peripheral” i i joritari i i
gromin peripheral” interests in majoritarian policy-making
New Zealand lully inherited the doctrine of parliamentary supremacy in
1947 when Britain removed its last consiraints on New Zealand’s legislative
powers. Along with the British Westminster system of government, New
Zealand’s pre-1990 constitutional organization was heavily inﬂuenCJed b
the traditional British distrust of American-style judicial review and of funx-]
damental rights and proclamations of social or state policy. In short, until the
late 1980s, New Zealand’s constitution replicated the British parli’amentar
system and the British commeon law tradition in almost every respect. !
After decades of almost undisturbed consensus in favor of white hege-
mony and an expanded welfare state, New Zealand’s stable political systh
Pegan to change in the early 1970s, when a combination of newly emezging
{nterests and changing international economic conditions started to make
its presence felt in New Zealand’s majoritarian policy-malking arenas. First
the traditional ties between New Zealand and Britain began to erode ‘in the’
early 1970s, as Britain—the destination: of the bulk of New Zealand’s ex-
ported goods during the 1950s and 1960s—edged closer to economic union
with Burope.®® Reacting to this change, New Zealand’s economic elite was
forced to shift away from its traditional ties with Britain in order to search
for new markets in the Pacific basin. This was reflected in the signing of the
1983 Closer Economic Relations (CER) agreement with Australia, similar bi-
lateral free trade agreements with Singapore and Hong Xong an;i New Zea-
land’s joining multilateral economic groups such as the A;%a-Paciﬁc Eco-
nomic Conference (APEC) and the South Pacific Forum. New Zealand also
gradually transformed the nature of its doemestic mass production—from a
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primarily agricultural emphasis on wool, meat, and dairy to an emphasis on
fisheries, tropical fruits, and incoming tourism. In order to fund this over-
hau! of New Zealand’s production structure, the government had to borrow
huge amounts of money from international sources, and public spending
had to be cut back drastically. The abandonment of the local version of the
welfare state and the transitionto a neoliberal economic order became inev-
itable.s¢

As a result, between 1984 and 1994 New Zealand imderwent radical eco-
normic reform, moving from what had likely been the most protected, regu-
lated, and state-controlled system of any capitalist democracy te a nearly
opposite position at the open, neoliberal, free-market end of the spec-
trum. Indeed, the sweeping transition from orthodox Keynesianism to
“Thatcherite” neoliberalism in New Zealand has become the texibook case
of such transitions in the international political economy literature.

This historical shift in New Zealand'’s economic policy was marked by the
introduction of a new nexus of laws that restricted the government’s ability
to intervene in the economy and in the private sphere more generally. Two
pinnacles of this new legislative framework (in addition to ihe NZBORA
1990 itselfy were the Tmployment Contracts Act {1991}, which repealed
New Zealand’s previous legislative industrial-relations framework (that had
been in place for nearly a hundred years) in an attempt “to promote an ¢f-
ficient labor market”; and the Fiscal Responsibility Act (1994}, which set out
generic principles for neoconservative fiscal policy, “including that govern-
ment expenditure should not exceed its revenue over a reasonable period of
time.”? :

The state’s wholesale retreat from the economic sphere brought about ex-
tensive deregulation and privatization of New Zealand’s telecommunication,
transportation, forestry, and tourism industries; wholesale removal of barri-

ers on import and export of goods and services; removal of subsidies from

the manufacturing, food processing, and agricultural sectors; large-scale lay-
offs in the public sector; the commodificationr of numerous social scrvices,
including fundamental welfare, education, housing, and health care ser-

vices: a severe erosion of labor unions and collective bargaining; and active

encouragement of foreign investment and ownership. These far-reaching
reforms, introduced over several years, all shared the characteristic ideologi-
cal and rhetorical underpinnings of neoconservative economics at its ex-
treme. Not surprisingly, during the same period, New Zealand witnessed a
dramatic rise in the level of economic inequality; an unprecedented increase
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in th.e proportion of foreign ownership of corporate assets, media, and public
services; and a sharp drop in trade union membership.

. In the political arena, these changes were shaped by and reflected in the
rise of new political parties representing an explicit neoliberal stance {for ex-
ample, the libertarian New Zealand Party, which has quickly become the
third politica% power in New Zealand), the adoption of “market friendly”
e.conomic positions by the conservative National Party, and a quick convei-
sion to neoliberalism by the established Labour Party. Indeed, by the late
1980s, writes Raymond Miller, Keynesian social democratic doctrines had
been so discredited by the Labour government “as o be deemed by one
commentator to be virtually ‘irretrievable’,”s8
‘ As in a number of formerly social democratic countries, the new genera-
tion of New Zealand’s Labour leaders—party leader David Lange (a lawyer)
fieputy leader Geoffrey Palmer (a law professor), and other leading ﬁgure;
in the 1984-1990 Labour government—were university educated and pro.-
tfessionally trained. “Unlike earlier generations of Labour leaders,” notes
Miller, “they were imbued with that mixture of personal ambition ’individ-
ualism, and social liberalism” often associated “with the upwardlly mobile
middle class.”#?

The rise of neoliberalism in New Zealand during the 1980s was accompa-
nied by the growing presence of “peripheral” interests on New Zealari)d’s

publi¢ agenda. Consider, for example, the following demographic facts
In the late 1970s, over 90 percent of New Zealand’s population identiﬁeci
themselves as being of European descent. By the mid-1990s, however, less
than three-quarters of New Zealanders indicated that they were of E'uro-
pean descent. During the past two decades, this group not only declined as a
proportion of the population but also fell in absolute numbers. Over
t}}e same period, New Zealand’s other major ethnic groups increased sig-
nificantly both in size and as proportions of the population. By 1995, New
Zealand’s Maoris made up over 15 percent of the population. From les; than
1 p-erc?nt in 1945, the combined figure for people originating from the
Pacific islands and people of Asian descent rose to 2.2 percent in 1971, to 5.2
percentin 1986, to 9.6 percent in 1996, and to just over 11 percent irl 200-1

each group making up over 5 percent of New Zealand’s population. Over the’
past two decades alone, the Maori and Pacific Islander populations have
both grown by more than 50 percent. And between 1980 and the late 1990s

New Zealand’s Asian population grew by more than 250 percent, primaril '
as a result of increased immigration. Betweern 1955 and 1975, NeJW Zealang
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granted citizenship to less than 20,000 applicants (approximately 2,000 pex
year); in contrast, over 450,000 new citizensbip applications were granted
between 1976 and 2000, with an annual average of over 18,000.

I addition to these demographic changes, by the laie 1980s there was a
growing public awareness among the Maori of the significance of the Treaty
of Waitangi (the 1840 pact between Maori chiefs and the British that opened
the way for Buropean colonization) and of unresolved Maori grievances,
especially over the unjust expropriation of their land. This led to the ex-
pansion in 1985 of the Waitangi Tribunal’s jurisdiction, enabling the incu-
sion of Maori grievances pertaining to the post-1840 era (rather than griev-
ances pertaining to the post-1975 period orily, as permitted by the Treaty of
Waitangi Act 1975).7° Vocal Maori demands for compensatory redistribution
of land, fisheries, natural resources, and so forth, as well as honorable treat-
ment of the Maori language and heritage, coincided with growing demands
$rom established immigrants from the Pacific isiands, Asia, and the Mediter-
ranean for the adoption of multicultural policies in education and language,
and with calls from environmentalist, ferninist, and militant antinuclear
movements for the accommodation of their policy preferences.

As in Israel, these niew interests rapidly found their way into New Zea-
land’s parliament. Over the past several decades, Maori represeniation in
Wew Zealand’s parliament increased from only 3 percent to 13 percent (their
approximate proportion of New Zealand’s population). The representation
of Pacific Islanders (6 percent of the population) and Astan (5 percent) has
also been improved. The Green Party became a meaningful political force,
primarily in the 1980s and early 1990s. In the ien elections held between

1943 and 1969, only two minor parties wor 2 Percent ox more of the na-
tional vote on seven occasions. By confrast, in the ten elections between
1972 and 1999, ten different minor parties reached at least 2 percent of the
vote on a toial of twenty-two occasions. In addition, the militant Mana
Motuhake faction, founded in 1980, became the principal contender for
four designated Maori electorates in the pre-MMP electoral system. Overall,
the minor parties’ average vote share rose from 7.5 percent in the period
1943-1969 10 19.5 percent in 1972-1999. Consequently, the average share
of the popular vote gained by the winning party {either the socialist Labour
Party or the populist National Party) fell from 48.1 percentto 42.5 percent.”!
In the 1996 national efections, for example, the two largest parties received
a joint 62 percent of the vote (National—33.8 percent, Labour—28.2 per-
cent) as compared with 91 pexcent in 1975 and 79 percent in 1984. The
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breakdown of support for the two major political parties was accompanied
by a sharp increase in the degree of electoral volatility (fluctuations in voting
results between elections) and by a marked decline in the membership of
the major polizical parties. Whereas in 1963, 89 percent of the voters voted
for the same party that they had supported in 1960, the comparable figure
{for the 1987 and 1990 elections was 64 percent.”? And whereas in the 1960s
and 1970s both major parties claimed over 200,000 members each in elec-
tion vears, by the 1990s the National Party, for example, was reported to
have fewer than 50,000 ordinary members during election years, with the
Labour Party claiming even fewer. Needless to say, these developments trou-
bled social conservatives and increased the threat to established interests.
The push toward judicial empowerment followed.

In 1968 Geoffrey Palmer, then a young academic, had in his own words
“recently returned from studying the mysteries of the United States Consti-
tution.” He warned against a Bill of Rights on the grounds that it was not
needed, would catapult the judiciary into political controversy, and would
be “contrary to the pragmatist traditions of our politics.””* But two decades
later, when the white bourgeoisie’s control over New Zealand’s major pol-
icy-making arenas was challenged, that same speaker—now Sir Geoffrey
Palmer—in his capacity as Minister of Yustice in the two-term Lange Labour
government (1984-1989) and later as Primne Minister (1989-1990} initiated
and champiened the empowerment of New Zealand's judiciary through the
enactment of the 1990 New Zealand Bill of Rights Act. ‘

In: the second half of the 1980s, the very same peliticians who introduced
comprehensive neoliberal economic reform in New Zealand in 1984,7¢ as
well as other politicians representing the pelicy preferences of the country’s
white, urban, high-income constituents, reacted to the changing economic
and demographic conditions and the growing popular political pressure on
New Zealand’s majoritarian policy-makers by initiating and carrying out
what scholars have described as “the rights revolution of New Zealand,” the
hallmark of which was the 1990 enactment of the NZBORA.™

The White Paper proposed by the Labour government in 1985 advocated
a fully entrenched bill as supreme law, controlling parliamentary legisla-
tion through judicial review. It documented the limited nature of existing
checks on parliamentary and executive power, appealing to New Zeaiand’z
obligations under the International Covenant on Civil and Political Rights
(ICCPR). The authors considered the proposed bill a vital check on New Zea-
land’s legislature and executive power. However, the White Paper bill failed
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to garner political support, and by late 1987 it was evident that public opin-
ion was against the proposed Bill of Rights. This fierce opposition forced
Geoffrey Palmer to abandorn his original proposal for an entrenched bill; in-
stead, he introduced a nonentrenched version—the New Zealand Bill of
Rights Act 1990. This was introduced in October 1989 and became law on
August 28, 1990. Given the ideoclogical preferences that surrounded the
Bill of Rights initiative, it is not surprising that in spite of the Justice and
Law Reform Committee’s suggestion that social rights be included in the
NZBORA, their inclusion was successtully opposed by Paimer, and these
rights were ultimately omitted from the NZBORA. In conirast, even the
explicit inclusion of properiy rights guarantees in the hill did not prevent
palmer from saying that “unless the New Zealand system pays better atten-
tion to the taking of property, international law issues could arise that could
have serious consequences. Furthermore, the effect on the investment cli-
mate is not likely to be favorable.”””

The NZBORA, although not ensrenched, has gained sufficient legal
and political authority to allow the courts to exercise most of the powers of
scrutiny and control that they would have had under a system of tull-scale
judicial review. As we have seen in earlier chapters, the New Zealand Court
of Appeal (NZCA) has taken the liberty of expanding the scope of review
powey thai has been delegated to it by the nlonentrenched bill by according it
a de facto entrenched status. Drawing on this expansive interpretive ap-
proach, the NZCA has gradually become one of the country’s most sig-
nificant policy-making bodies, dealing with the most salient moral dileminas
and political controversies on New Zealand’s public agenda.™

The Court’s generous interpretation of its judicial xeview powers under
the NZBORA reflects the current Chief Jastice Dame Sian Elias’s view, €x-
pressed prior to her elevation to the bench, that “it is time to recognize that
the notion of arbitrary parliamentary sovereignty represents an obsolete

and inadequate idea of the New 7ealand Constitution.””® The bill’s de facto -

entrenched status appears to match the expectation of Geoffrey Palmer,
the act’s authoy, that the Bill of Rights, although formally nonentrenched,
would gradually acquire sufficient legal and political authority 10 allow the
courts to exercise at least some of the powers of scrutiny and control that

they would have had under a system of tull-scale judicial review. Indeed, as -

palmer has recently stated, the Bill of Rights “has been more effective than
many had thought it would be.”80

n sum, the enaciment of the NZBORA, along with other new laws, such
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as the Human Rights Act of 1993 and the Privacy Act of 1993, was intended
not only to elevate New Zealand’s traditional set of classic civil liberties
to the status of prime constitutional rights, but also to empower New Zea-
land’s judiciary by delegating policy-making auzhority from parliament to
the NZCA. Not surprisingly, the judicial elite and the oligarchy of wealth
anq pqlitical power, seeking to preserve their hegemony and to increase
t%lelr impact on pelicy-making outcomes, quickly endorsed the constitu-
tional change. Opposition to the enactment of the NZBORA came maiﬁl

from leftist opponents of privatization and from Maori activists who perB-]

ceived the measure as a threat to the status of the Treaty of Waitangi and the
success of future Maori land dlaims.

The Origins of South Africa’s Constitutional Revolution

Yet more evidence to confirm the hegemonic preservation thesis is found in
the struggle of South Africa’s white ruling elite during the late 1980s and
early ?9905 to ensure the inclusion of an entrenched Bill of Rights and active
Constitutional Court in the post-apartheid political pact in South Africa.®!
South Africa’s human rights record was nothing short of appalling for II.le
better part of the last century. The notorious apartheid regime symbolized
one of the last bastions of European colonialism and white supremacy in
the post-World War II era. It is a well-documented, undisputed fact that
unt.il the early 1990s the National Party—controlled political system in South
Africa functioned so as to entrench the privileges of white inhabitants while
depriving black South Africans of even the most basic human rights

Explicitly discriminatory policies included: the Population Registration Ac£
{1950), which classified every citizen into one of four racial categories {Afri-
can, Coloured, Indian, or White); the prohibition of interracial sex and
marriage; a strict racial segregation in the entire public domain; large-scale
-forced_ removals in thriving multiracial neighborhoods; bans on any mean-

ingful political participation for nonwhites; the creation of the notorious

E?antustans (effectively impoverished rural ghettoes); and the almost exclu-

sive allocation of material resources to white communities (who form

approximately one-seventh of the population). These policies and many

others similar in nature promoted and reflected a reality of severe political
legal, social, and economic inequality between white and black Soﬁﬁ;
Africans.

Until 1990, when President F. W. de Klerk lifted the ban on the African
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National Congress (ANC) and released its most prominent leader, Nelson
Mandela, from prison, South Africa had excluded the vast majority of
its population from participation in democratic politics, favoring instead a
strict and select parliamentary sovereignty: Prior to the adoption of the post-
apartheid constitutional order, South Africa had had three previous consti-
tutions, adopted in 1910, 1961, and 1983. These constitutions showed little
or no awareness of the multiethnic and muliilingual nature of South African
society, catering almost exclusively to the white, Christian, Afrikaans minor-
ity instead. Indeed, prior to the epactment of the 1993 interim Bill of Rights
(replaced by the final Bill of Rights in 1996), very few couniries in the post-
war era had seen a wider and move tragic gap between popular will and con-
stitutional arrangements than that which prevailed in South Africa. Up until
the democratic election of 1994, South Alrica excluded over 80 percent of its
population from any meaningful participation in democratic politics while
strictly adhering to parliamentary sovereignty.

Calls for entrenched rights and for the establishment of active judicial re-
view were strongly and consistently opposed by South Africa’s ruling elites
throughout the twentieth century. Until the late 1980s, the National Party
(NP} leaders insisted that a bill of rights should not form part of any future
constitutional order in South Africa, arguing that an emphasis on individual

interests would be inconsistent with the political and religious fradition of

Afrikanerdom, which preferred to emphasize the state and other supposed
communitarian values over individual interests. The long-standing antago-
nism toward judicial review echoed former Boer President Paul Kruger’s fa-
mous century-old declaration that the power of the courts to test legislation
was “a principle invented by the Devill "8 '

Accordingly, the South Africa Amendment Act 1958 provided that “no

court of law shall be competent to engquire into or to pronounce upom .

the validity of any law nassed by pariiament.” Prime Minister Hendrick
verwoerd rejected calls for the adoption of an entrenched bill of rights by

the Natal Provingial Council, stating that it would be unthinkable, as “no.

suggestion was made as t0 how right could be effectively guaranteed with-

out sacrificing the sovereigniy of Parliament.”®® The passage of the 1961

Republican Constitution secured the dominance of parliamentary sover-

eignty. Section: 59 specifically incorporated the Janguage of the South Africa’

Amendment Act, thus constitutionalizing the exclusion of the courts from

substantive review and explicitly limiting any judicial review over substan- :

tive legislative enacunents affecting the language clause, which guaranteed
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th-e eguality of English and Afrikaans. A similar attitude toward the co
stitutionalization of rights and the establishment of judicial review w .
flected in the 1983 constitution, o
By the early 1980s, however, apartheid had entered a crisis born of its
own contradictions and of new pressures emanating from a changing world
Dorlnesticaliy, the excessive costs of enforcing apartheid through a maz f
'soc1a.i controls amidst continued violence and economic recession mndee Od
it an unworkable scheme. As white professionals began to emigrate in :lele
1970s and 1980s, the country encountered shortages in the skills necessar
10 c?perate its sophisticated economy. In spite of the large presence of mu]ti}-l
national corporations, which had always viewed South Africa as somethi
of a gold mine (both literally and metaphorically), pressure fro;n the i tmg
na-tional community in the form of economic and diplomatic sanctionsns er;
a signal to the National Party that the pursuit of steps toward the aboliti enf
at least some of their apartheid policies was necessary. o
. The adoption of the 1983 Constitution marked the first step in this direc
.uon. In the face of increasing internal resistance and international isolati -
in the e.arly‘19805, the South African government looked to the politicallroerf
cup.eratlon of the “Indian” and “coloured” communities {(but not the huge
Af'rlcan- majority) as a means of broadening its social base. The outcome if
this shift in policy was the adoption of the 1983 Constitution, which
tended the franchise to “Indians” and “coloureds” in a tricamferai le.‘ix-
ture, with its jurisdiction distributed according to a vague distinctioilza-
tween “particularistic” and “general” affairs. However, two mechanisni-
ensured that power remained safely in the hands of the dominant Wh'tS
party. llzirst, the running of government was effectively centratized under ;ri
e.XBmtwe State President who had extraordinary powers in both the execu-
tive and the legislative arenas. Second, all significant decisions within th
legislature (the election of President, for example) would automaticall be
I‘ES(.)IVC‘d by the 4:2:1 ratio of white, “colored”, and “Iﬁdian” representat'y )
which ensured that even if the “Indian” and “colored” Houses of ParlianliVES,
voted in unison, the will of the white House would prevail. Resistance frz];
the two targeted communities, as well as an escalation of rebellion in the
black community, sealed the fate of the 1983 Constitution. The attempt to
pre‘serve fivhite hegemony amidst an uprising of the black African majiril
while maintaining the principle of partliamentary supremacy was put o restY
anfi the idea of constitutional entrenchment of rights and the establish :
of judicial review was rediscovered by the white elites. e
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Wwithin a few years, it became clear that the days of legalized racial segre-
gation were numbered. Cut off from flows of international capital, ihe
South African economy began 1o shrink durting the 1980s, driving the
goverpment io seek to rehabilitate jtself in the eves of the Western world.
Meanwhile, the collapse of comumunism in the Eastem Bloc deprived the
ANC of its main sources of political, financial, and military support. Driven
by their intertwined seli-intetests, the two sides forged a relatively peaceful
political fransition that granted black majority rule in return for “a contin-
ued place for whites in gouth Alrica’s economic sun.”®

When it became obvious that the apartheid regime could not be sus-
tained by repression, the incentives of political and economic power-holders
among the white minority rapidly changed, and a sudden conversion 10
the supposed virtues of a bill of rights followed. The call to institute a bill
of rights came from the old enemies of constitutionalization—the National
Party government and other political representatives of the white minority,
who suddenly appeared to discover the charms of entrenched rights and
judicial review while hastily abandoning their historic cornmitment to par-
larentary sovereignty. By reconciling themselves to the idea of an en-
irenched constitution that would include a constitutional catatogue of rights
and a constitutional court with powers of active judicial review, the apart-

heid government hoped to mairtain some of the privileges enjoyed for so .

many decades by whites. Conscious judicial empowerment through con-
stitutionalization followed.®

In April 1986, only two years after publicly declaring that a bill of rights
would be inconsistent with the political and religious tradition of
Afrikanerdom, Minister of Justice H. J. Coetsee asked the South African Law
Commission to investigate the subject of “group and human rights.” The re-
sulting research was made public in March 1989 wheri the Law Commission
released a widely disserninated Working Paper, in which it recommended
that South Africa should adopt an entrenched bill of rights. A further In-

terim Report on Group and Human Rights was published by the Law Com- - :

mission in August 1991, In which it reiterated its support for the idea of

adopting an entrenched biil of rights and included a draft charter for discus- .

sion.#¢ The commission in this way hoped to bolster some of the privileges

reserved for so long for mostly white elites. Ironically, the Law Commissions .
on which not a single black person was represented, concluded its report by -,
declaring, “No matter who governs this country, it goes without saying that

if we are to avoid dictatorship—even the dictatorship of a democratic major
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1ty—w.e nieed such a biil.”87 The quick abandoniment of the anti—bill of righ
rhetoric by the National Party and other representatives of the whit ]gl'ts
was completed in February 1990 when President F. W. de Klerk ofﬁciaﬁ oo
nlounced in Parliament that a future constitution would need to i ly e
bill of rights as proposed in the Law Commission’s Working Pa e: meudes
Afs we have seen in Chapter 1, the lifting of the ban on the}ij-C b h
white elites and the black majority into public engagement for the fir rtm'lg t
The Convention for a Democratic South Africa (CODESA) was lamnzlr:;;n 'e'
Zﬁfjmb;r- l991dto negotiate a democratic transition, but these negotiati()lllrsl
psed in mid-1992 and were followed by ¢ i i
so.cial upheaval. In 1993, the parties entered)ifntZC:]::rIili ‘;lfo;?II;:Zr:!n . maﬁ S
ations that yielded an agreement on a two-phase transition to demnegou-
!‘_hrcn.-lgh constitutional reform. The first stage was the drafting of th oclracy
interim Constitution (which came into force in April 1994)g The econd
phanf, which completed Scuth Africa’s constitutional revolut.ion e
drafting of the 1996 final Constituticn by the Constitutional Asserrib?a; e
‘ Ey 1991, most white constituencies had accepted the idea of a bill o?l igh
in 1t.s entirety, adopting a view that called for the abandonment of trad‘f’lg ti
?arllamentary supremacy and the establishment of judicial review Tkll N
tional Party eventually published its own version of a “Charter o‘f F . ia‘
n‘lental Rights” in February 1993, keenly advocating a transitional EIlll a;
rights that would constrain the power of the National Assembly anld ion

which the National Part i
y would have a minority representati
tat i
proposal of the Charter stated that ’ won he dret

the object of the Charter is not to create or regulate legal relations amongst
pcrson.s themselves. The main purpose of the Charter is to protect individgt
als against abuse of power by state authorities. It is not intended as a direl:{
sourcc. of rights and obligations among individuals themselves, for exam: 1C
folr a dissatisfied employee to sue his employer on the grounds'of alle edp' "
fringernent of his fundamental rights. The Charter is a standard vvithg h'ml;
the acts of state authorities towards a citizen must comply.3? .

Both th-.e 1‘993 interim Constitution and the 1996 final Constitution pos
:ieosrs] tf‘;?- dlstmct‘features that E{re l.mprecedented in South African constitu-
a 1st0ry: First, the Constitution entrenches constitutional supremac
?I?d a sovereign Bill of Rights. Legislative and executive acts of governif
: uerlzl'; Icqar{ r}llow be declared invalic'l if they are found to violate fundamental
rights. Second, the Constitution established a Constitutional Court



[y

94 Hegemonic Preservation in Action

with final jurisdiction over constitutional matters. Roelf Meyer, the National
Party government’s chief constitutional negotiator, summed up the outcome
of the firsi stage of constitutionalization from the NP’s point of view: “we
wanted to build in an assurance that the Constitution be based on the princi-
ples of a constitutional state, We wanted individual rights and a Constitu-
tional Court. So we got what we wanted.”?

The real battle over the consiitutionalization of rights in the new South
Africa revolved around three major bones of contention: the scope and na-
ture of property rights, workers’ tights, and minority language educational
rights under the final Bill of Rights. Throughout the pre-1996 negotiations,
the National Party and the Democratic Farty (both holding a base of sub-
stantial business support) advocated the constitutional entrenichment of
the strongest possible proteciion of individual property rights (including ex-
plicit aniiredistribution provisions) alongside the narrowest viable protec-
tion of workers’ rights to strike, unionize, and bargain collectively. The ANC
meanwhile advocated a constitutional guarantee for extensive land reform
through expropriation, thereby allowing for erosion of the traditional status
of property rights. It also argued that, given the stark power imbalances be-
tween employers and employees, employees’ rights to strike should be con-
stirutionally entrenched, whereas employers’ rights to lockout should not.

The long and arduous negotiations culminated in a package deal adopted
early in May 1996. The NP won out conclusively on the property rights
front, ensuring that the state was barred from implementing “arbitrary or
unreasonable” land redistribution measures.?? Moreover, any departure
from the Bill of Rights” “property clause™ was made subject to judicial scru-
tiny of its constitutionality vis-a-vis the Constitution’s “limitation clause”
(“limitation is reasonable and justifiable in an open and democratic soci-
ety™).%2 Employers’ rights to fockout were not induded in the final Bill
of Rights, but the Labour Relations Act continues to permit employers’
recourse to lockout. In return for these concessions, the NP accepted the
ANC’s insistence on the exclusion of any state duty to fund single-language
schools, particularly Afrikaans-language institutions, in post-apartheid
South Africa.’?

The NP’s hard line and ultimate victory on the property clause front re-
minds us thai the struggle against the apartheid regime was not Ymited
to voting and legal segregation—it also concerned economic and social in-
equality.®* Not only was South Africa legally racist, it also had cone of the
world’s worst situations of material inequality, with the white minority {ap-
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proximately 15 percent of the population) owning 87 percent of the land
and earning on average eight times the income of the black African majorit
(approximately 75 percent of the population), and with the top 5 percent 03;
th.e Popuiation consuming more than the bottom 85 percent, resulting in a
Gini coefficient of 0.61 {matching Brazil and Nigeria as major develi in
countries with the highest levels of inequality). o
. The nexus of provisions and institutions established by the apartheid re-
gime divided the land of South Africa into zones of racial exclusivity, where-
by ogejeighth of the land was set aside for black South Africans vx;hile the
r‘emammg seven-eighths of the land was for the exclusive use of people clas-
sified as “other than Black.” This outrageously unequal land distribution
was accomplished, inter alia, by means of the forced and brutal relocation
of about 3.5 million people from the early 1960s until the mid-1980s. Fuz-
thermore, economic resources were allocated in a deliberately discrn‘nina-
tory manner through a program of institutionalized inequality that pur-
cha'sed white prosperity at the expense of the vast majority of black Scuth
Afr}cans. State expenditure was heavily biased in favor of white inhabitants
while the allocation of land and other natural resources ensured that whit ’
would always be those most favored by the allegedly “invisible hand” of t}TZ
market. The result was the creation of an orchestrated and seli-perpetuatin
imbalance in distribution of income among the different ethnic groups iIg1
South Africa. In 1990, just a few months before the formal abolitiopn of
apartheid, 95 percent of the productive capital in the country was held
by four white conglomerates. As Michael Mandel notes, this oligarchy of
wealth is one of the things the white elite attempted to protect thrc)}:l h
f‘a classic property-protecting Bill of Rights.”% In sum, the white elite aid
1is parllamentary representatives, faced with the inevitable prospect of an
ANC-controlled parfiament, endorsed a bill of rights as a means of fencin
off certain aspects of their privilege from the reach of‘majoritarian politics ¢
Yet if the claim that anti-redistribution and pro-status quo interests i.n-
formed the entrenchment of a constitutional catalogue of rights and the es-
tab.lishment of judicial review in South Africa is correct, how can we ee;-
plain the fact that by the early 1990s, even before de Klerk had committed to
& negotiated settlement and a bill of fundamental rights, Nelson Mandela
a'rld' th‘e ANC had declared themselves converts to the idea of constitutional
11.m1tat10ns on sovereignty through the adoption of a constitutional bill of
rights? This was a far cry from the socialist action program of the Freedom
Charter advocated by the ANC throughout the era of apartheid.?s T would
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suggest that this change can be explained by the ANC’s gradual trapsforma-

tion from a revolutionary opposition movement to a governing party {by the
fime the 1996 constitutional pact was signed, the ANC had been in power

for over two years); and, maore specifically, by intermational economic pres-

sure, together with ihe ANC’s need to prevent capital flight and to attract
foreign investment. without a constitutional guarantee of property rights,
th Africa would have been unable to re-

for example, the new regime in Sou
egardless of sig-

assure domestic and international economic elites that 1
nificant changes their predictability mterest would remain secure. Massive,

almost unconditional public support also helped the ANC’s leadership to re-

nege on jts long-term commitment to adopting a progressive, redistribution-

oriented constitutional regime.
However, the ANC did not wgel] out” the revolution in South Africa, be-

cause the revolution never actually materialized. Instead, there was a nego-

siated settlement, designed in 1o small part to head off the possibility of

revolution. As lan Shapiro notes, “The political pact that led to the transi-

tion seems underwritten by an implicit sociai coniract between the new po-

litical elite and those with economic power: the still overwhelmingly white

Janded and business elites.”*” The ANC government has so far avoided put-

ting large-scale expropriation or increases in taxation on the table, it hasnot

advocated any significant redistribution of material wealth or land, it has niot
interfered with the self-protection of gated communiiies, and it has tended
to toe the line as far as neoliberal economic reform is concerned. This has re-

sulted in an unemployment rate of nearly 30 percent (up from 17 percent in

1995) and growing disillusionment among South Africa’s poor black popu-

lation.®®

The introduction in July 1996 of the Growth, Employment, and Redistri-
bution (GEAR) program (a set of explicitly neoliberal econemic policies) as
well as the ANC government’s continued support for the strict constitutionat
pro
simply veflect the ANC’s comimitment to “pusiness-friendly” policies. The
GEAR strategy reinforced the government’s emphasis on fiscal restraint,

containment of inflation, and export promotjon as ways io enhance com-

petitiveness. The liberalization of foreign exchanges, the privatization of
f a conducive and enabling environment

for foreign investment were all recognized as crucial economic goals. More-

over, GEAR recommended greater labor market flexibility, possibly via a

state enterprises, and the creation ¢

two-tier system invelving the deregulation of semi- and unskilled work, and -

rection of negative liberties at ihe expense of positive subsistence rights.
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the exc i i
! .excmfptmn of small business from provisions of labor legislation. These
usiness-friendly measures have b i -
- een accompanied by continuo i
n i / me: us erosion
" éhsz political significance of the Congress of South African Trade Unions
l(q o TU)—the single largest trade union, which aligned formally with the
. and the South African Communist Party—in an era in which the ANC
is no longer an opposition party.
Att iti i
) ].empts by the political representatives of white settlers and domes
ice ir joint i ;
< ites to protect their joint interests through the constitutionalization of
r . a N i
ights, especially property rights, is not new to the African continent. As
rec iti ial do .
d_dent work has shown, British colonial decision-makers and domestic elites
; .
' Icliojq ftrust that the new political authorities in many soon-to-be-decolo
nize rican countries would i -
| protect the interests of their princi
stituencies—white settlers, urban intelli i .
G , an intelligentsia, and foreign i
. gn investors—and
wer € 3 i
ed(i therefore eager to establish seemingly autonomous judicial systems
an i i
] and registration apparatus and to adopt entrenched constitutional cata
O U L A . . . . )
gues ojgrlghts in these countries prior to completion of the decolonization
rocess. i itai
p .s‘s While for many years Britain was unwilling to incorporate the
ro i i
P tVlSlODS of the European Convention on Human Rights into its own legal
5YS ituti
ti e;n (.Eet alone to enact a constitutionat bill of rights of its owny}, it did en-
husmsucally promote the entrenchment of European Convention rights i
the “independence constitutions” .
tions” of newly self-governi i
- . ng African states as
jewces for protecting established interests from the “whims” of indepen
erl . 0 » .. « . )
’ t r?zjitljmanan politics, The constitutionalization of rights in the Gold
oast ana) in 1957, Nigeria i
. Nig in 1959, and Kenvya in 1960
| ! . to name
three examples) followed this pattern. ( o
Consid imji
| onsi elr ;0; the timing of the June 1991 constitutionalization of rights in
-ruled Hong Kong, which took
‘ . place less than two ye f
British Parliament had rati i oo o
ratified the Joint Declarati
tion on the Questi
o | ratif stion of
- ;17g Kong, whereby Britain was to restore Hong Kong to China in July
; and the establishment of judicial review in Egypt in 1979 amidst a re
Su . - - i
; rger.lce in Istamic fundamentalism, followed by the crucial role of the
, N
| At tlan. Supreme Constitutional Court in advancing a relatively liberal in-
terpretation of Shari’a (Islamic law} rules.19¢ |

dAlSS C[EZS iaol;a}gfszi tcl)ﬂf the 199'2 C(-}nstitutional revolution in Israel and my brief

0 : er constitutional reforms suggest, the constitutional en-
ench_m(?nt of rights and the establishment of judicial review do not d

velop in isolation from a country’s central political struggles and econorn(;
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interests. To best serve their own interests, hegemonic political, economic,
and judicial elites attempt to shape the institutional structure within which
they operate. Constitutional reform is one such arena in which these power
struggles occur. Because entrenched rights and judicial review (like other
serniautonomous, professional policy-making institutions, such as central
banks, electoral committees, transnational trade organizations, suprana-
tional financial bodies, and judicial tribunals) are self-enforcing institutions
that usually limit the flexibility of palitical decision-makers, the actors who
voluntarily establish such institutions must have an interest in abiding by
such limits. Moreover, because bills of rights and judiciaries lack the inde-
pendent power to enforce their mandates, their authority depends mainly
on the degree to which elites find judicial empowerment beneficial to their
own political, economic, and cultural hegemony.

Governing elites in divided, rule-of-law polities face a constant siruggle to
preserve their hegemony. Such elites are likely to advocate a delegation of
power to the judiciary when the following three conditions exist: when
their hegemony and control over crucial majoritarian decision-making are-
nas are increasingly challenged by peripheral groups and their policy prefer-
ences: when the judiciary in that polity enioys a relatively high reputation
for rectitude and political impartiality; and when the courts in that polity are
generally inclined to rule in accordance with hegemonic ideological and cul-
tural propensities.

In many countries (such as Israel, New Zealand, and South Africa}, the
intentional empowerment of the judiciary by threatened but still domi-

nant political powers has been strongly supported by influential coalitions of -

domestic neoliberal economic forces that view the constitutionalization of
rights as a means of promoting econornic deregulation, and by national high
courts seeking to enhance their political influence and international profile.
Indeed, the contemporaneous €mergence of a neoliberal economic oxder
and the movement toward constitutionalization in these countries is any-

thing but accidental or fortuitous. On the contrary, the two trends go hand
in hand and in fact complement each other; they share a common adher-
ence to a “small government” worldview, a commitment 0 an expansive -

conceptualization of the private sphere, and an uneasy attitude, even hostil-
ity, toward the less than predietable political sphere.

The causal mechanisms behind the trend toward constitutionalization and
judicialization in divided polities have not been adequately delineated by
the major theories of constitutional transformation. The democratic expan-
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sion, evolutiomnist, functionalist, new institutionalist, and electoral mark
H'lodels cannot provide a full explanation for the recent history of constit:lef
tional entrenchment of rights and judicial review in Israel, Canada, New
Zealand, and South Africa. My brief analysis here of constitutional p(}]i’tics i
these four countries reveals that their constitutional revolutions Wh'l. iln
mittedly different from each other in scope and context, can be’mo ¢ oro.
ductively analyzed in terms of an interest-based hegemor;ic preservat;;lpm—
plroach—that is, judicial empowermenti through the constitutionalizatio ap;
rights and the establishment of judicial review is often a conscious‘str tn )
un(?ertaken by threatened political elites seeking to preserve or enhaaflgcg
their hegemony by insulating policy-making from popular political pres-
sures, and supported by ecoromic and judicial elites with compatible inter-
ests. I'Vioreover, the hegemonic preservation thesis serves as a reminder that
seemingly humanitarian constitutional reforms often mask an essentiall
self-serving agenda. The constitutionalization of rights, in other words i:;aofy
tf.,‘D not so much the cause or a reflection of a progressive revolutioil in E—l
given polity as it is a means by which preexisting and ongoin i iti
struggtes are carried out, g sosopoltica



