Tsoi Kahana | The notwithstanding mechanism
and public discussion:

Lessons from the ignored practice
of section 33 of the Charter

Sommaire : La plupart des Canadiens pensent que la clause dérogatoire, & savoir
I'article 33 de la Charte des droits et libertés, n’a été utilisée qu’a quelques reprises par
le passé et qua I'heure actuelle aucune loi se prévalant de larticle 33 n'est en
vigueur. Le présent article révele que la clause dérogatoire a en fait éL€ ulilisée par
seize différents textes législatifs (en plus de 'usage général qui en est fait au Québec)
et que sept lois se prévalant du mécanisme sont encore en vigueur. L'article soutient
ensuite que les deux principales raisons pour lesquelles le public ne remarque pas le
recours a Varticle 33 s’expliquent par le fait que ces cas étaient a la fois invisibles et
inaccessibles. Ils étaient invisibles parce qu’ils portaient sur des sujets qui n’étaient
pas a l'ordre du jour public et ils étaient inaccessibles parce qu'ils traitaient de ques-
tions de politiques compliquées. L'article conclut en argumentant quon ne devrait
recourir 2 la clause dérogatoire qu'en réaction a une décision de la Cour supréme et
non avant une telle décision. Il est probable qu'une décision de la Cour supréme
aurait rendu ces recours ignorés a Varticle 33 a la fois plus visibles, plus accessibles,
et de ce fait plus évidents.

Abstract: Most Canadians believe that the notwithstanding clause, namely section 33
of the Charter of Rights and Freedoms, has been used only a few times in the past
and that currently no legislations invoking section 33 is in force. This article reveals
that the “notwithstanding mechanism” was actually used in sixteen different pieces
of legislation (in addition to its omnibus use by Quebec) and that seven acts invoking
the mechanism are still in force. The article then argues that two main reasons for the
lack of public response to these invocations of section 33 were that these uses were
both invisible and inaccessible. They were invisible because they dealt with matters
that were not on the public agenda and they were inaccessible because they dealt
with complicated policy questions. The article concludes by contending that the not-
withstanding mechanism should only be used in response to a Supreme Court deci-

The author is executive director, Centre for Constitutional Studies, University of Alberta. He
would like to thank pmfessors Carl Baar, Alan Brudner, Peter Hogg, David Schneiderman and
John Whyte for their helpful comments. Matthew Woodley provided exceptional research assi-
tance. Special thanks to his doctoral supervisor, Professor Lorraine Weinrib, for her constant
encouragement and support. He would also like to thank the Journal's reviewers for their help-

ful comments.

CANADIAN PUBLIC ADMINISTRATION / ADMINISTRATION PUBLIQUE DU CANADA
VOLUME 44, NO. 3 (FALL/AUTOMNE), PP.255-291



256 TSVI KAHANA

sion and not prior to it. It is likely that a Supreme Court decision would have made
these ignored uses of section 33 both more visible and more accessible and hence
more noticeable.

If you are a constitutional lawyer or a political scientist who specializes in
constitutional law and politics, see if you can answer the following ques-
tions:

1. In addition to its omnibus use in Quebec between 1982 and 1985, how
many times has the notwithstanding mechanism, crcated by section 33 of
the Canadian Charter of Rights and Freedoms,” been invoked in Canada
to protect specific pieces of legislation?

2. Which Canadian governments have invoked this mechanism?

3. How many uses of section 33 are currently in force?

The right answer to question one is sixteen, to question two is, in chrono-
logical order, Yukon, Saskatchewan, Quebec and Alberta, and the answer to
question three is eight. Since you are an expert in your field and since the
use of the notwithstanding mechanism is a big deal, why did you get the
answers so wrong? This article will try to answer this question.

In short, this is the answer: you did not know about most of these uses of
the notwithstanding mechanism (NM)? because nobody knew about them -
they were ignored. One reason they were ignored was that these were pre-
emptive uses of the NM, that is, situations where the mechanism is invoked
along with the legislation in order to prevent judicial review altogether. If
the NM is used in a remedial fashion, to re-enact legislation struck down by
a court, there is a higher chance that this use of the mechanism would be on
the public agenda. Indeed, you certainly do know about the most famous
use of the NM, which was a remedial use: Quebec’s use of the mechanism in
December 1988 to re-enact its sign policy after it was struck down by the
Supreme Court in Ford v. Quebec.

This article has two purposes. First, I will introduce the entire practice of
the NM in Canada, focusing on the “ignored” practice of the mechanism,
namely those invocations that did not provoke any public discussion. Sec-
ond, I will argue that the NM should only be used in response to a Supreme
Court decision, and not prior to it. I connect these two arguments by arguing
that pre-emptive uses of the NM might occur with no public discussion.

The second part of this article presents the practice of the NM in Canada.
There is wide acknowledgement in the existing scholarship of only two
instances where the NM was invoked in order to protect specific pieces of
legislation. The first took place in Saskatchewan in 1986, when the provin-
cial government used the NM in back-to-work legislation. The second
instance occurred in Quebec, in 1988, when Premier Robert Bourassa’s gov-
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ernment used section 33 to re-enact legislation that required that outdoor
public signs in Quebec be in French. Most of the existing scholarship refers
only to these two uses of the NM, but I will show how the NM has actually
been invoked, not in two statutes, but in sixteen. Thirteen of these sixteen
uses occurred in Quebec, one occurred in the Yukon, one in Saskatchewan,
and one in Alberta. In addition to sign law and back-to-work legislation, the
subject-matters of these acts included land planning, pension plans, educa-
tion, agricultural operations, and same-sex marriage. It seems that the other
seven provinces and two territories, as well as the federal Parliament, have
never invoked the NM.4 Beyond the sixteen acts that actually invoked the
NM, I also discuss one incident in which a government tabled but did not
enact a bill that included the NM. This happened in Alberta when the gov-
ernment tabled a bill that limited compensation for victims of sterilization. I
include this bill in the examination of the practice of the NM because its
story is relevant to my discussion of the public’s reaction to the use of the
NM. As far as I was able to verify, this was the only time that a notwith-
standing declaration was included in a governmental bill not passed into
law. For the purposes of my analysis, therefore, the practice of the NM is
composed of seventeen pieces of legislation ~ sixteen acts and one bill.

The third part of this article presents public reaction to these seventeen
pieces of legislation in which notwithstanding declarations were included.
Thirteen of these seventeen incidents did not provoke any noticeable public
discussion. There was no general public debate whatsoever regarding either
the use of the NM or the merits of the policy enacted through its invocation
with regards to most of the Quebec uses and the one Yukon use of the NM.
The ignored acts were those dealing with land planning, pension plans,
education, and agricultural operations. The analysis in the third part of the
article compares the absence of public reaction to these thirteen statutes to
the public reaction in the cases of the other four uses of the NM:
Saskatchewan back-to-work legislation, the Quebec sign law, the Alberta
marriage act, and the Alberta sterilization bill.

The two final parts of the article move from description to evaluation,
from practice to theory. The analysis attempts to explain why some uses of
the NM were ignored while others provoked public attention. | then discuss
various suggestions that would ensure public discussion of notwithstanding
legislation and identify two factors — inaccessibility and invisibility — that
might contribute to the public’s ignorance of the use of the NM. Notwith-
standing acts are inaccessible when they deal with complicated policy ques-
tions. They are invisible when the issues they address were not on the public
agenda prior to their enactment. After identifying these two factors, I sug-
gest that the best way to ensure that all uses of the NM are both accessible
and visible is to require that the NM be used only in response to a Supreme
Court decision.
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The practice of the notwithstanding
mechanism — an overview

Tables 1 through 6 describe the main features of the seventeen pieces of leg-
islation in which the NM was invoked. As the tables demonstrate, only three
provinces (Quebec, Saskatchewan, Alberta) and one territory (Yukon) have
included notwithstanding declarations in their legislation. The thirteen uses
of the NM in Quebec can be divided into four groups, based on the four
issues with which they dealt: pension plans, education, agricultural opera-
tions, and the French language. The first five of the thirteen acts dealt with
pension plans (Table 1). The Quebec government was concerned that the
provisions that treated men and women differently, as well as provisions
that restricted pension eligibility to certain kinds of employees,” were poten-
tial violations of the Charter’s equality rights (by “violation” I refer to a limit
on a right that is not justified according to the section 1 limitation clause). In
the second group are six acts that deal with education (Table 2). The need to
use the NM arose because of the status, in terms of appointments and the
character of educational institutions, that these acts accorded to certain “reli-
gious confessions” or “religious denominations.” These acts were seen as
possible violations of the rights to equality and freedom of religion in both
the Canadian and Quebec charters.® The third group of notwithstanding leg-
islation includes only one act that dealt with the development of the agricul-
tural sector in Quebec (Table 3). Here the problem was with the eligibility
criteria for government grants to assist in the buying or leasing of new
farms. The criteria included age restrictions that were thought to be poten-
tial violations of the Charter’s equality rights. Lastly, the NM was used in
the Act to Amend the Charter of the French Language in order to protect the
“French only” requirement for outdoor signs (Table 3). This policy was said
in the Ford decision to violate the freedom of expression and the right to
equality.

In Yukon, the one usage of the NM involved nominations to the Land
Planning Board and Committees by the Council for Yukon Indians (Table 4).
Similarly to the notwithstanding acts in Quebec that dealt with education,
there was a fear that such nominations would violate equality rights.” How-
ever, the single Yukon notwithstanding act was never brought into force
despite being enacted in 1982. It has not been consolidated nor repealed
since.? In Saskatchewan, the only invocation of the NM occurred in a back-
to-work statute (Table 5). The government acted in order to protect this law
from possibly being struck down as a violation of the right to strike, which
at the time was thought to be protected by the Charter. In Alberta, the NM
was invoked in an amendinent to the Marriage Act, stipulating that mar
riage in Alberta meant a commitment made between a man and a woman
only. The Alberta government also included a notwithstanding declaration
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in a bill that limited the amount of money that victims of forced sterilization
by the Alberta government could sue for compensation. This bill was later
withdrawn by the government (Table 6).

Thirteen of the seventeen pieces of legislation in which
the NM was involved were ignored. These include all the
Quebec notwithstanding acts, with the exception of the
sign law, and the one Yukon notwithstanding act

The second, third and fourth columns in each table provide general infor-
mation with regards to the provisions in the various pieces of legislation that
are protected by the NM and the provisions in the Canadian and provincial
rights protection documents that are overridden by the notwithstanding
acts.’

The rest of the columns demonstrate that two ot the seventeen pieces of leg-
islation never came into force. Yukon's only notwithstanding act was enacted
butnever brought into force, and the Alberta sterilization bill was withdrawn
by the government. Another four declarations were repealed (Quebec’s agri-
cultural act and French language act) or expired (Quebec’s private education
act and Saskatchewan’s back-to-work act). Most of the acts that dealt with
pension plans and education were renewed once, twice, three or four times.
The first four pension plan acts were enacted in 1986 (by act “A” in Table 1),
" and re-enacted in 1991 (by act “B”), 1996 (by act “C”) and 2001 (by act “D").
They will expire in 2006. The fifth pension plan act was recently enacted and
will also expire in 2006. Similarly, three of the education notwithstanding acts
were enacted in 1986 (by act “E” in Table 2) and were renewed in 1988 (by act
“F") and 1994 (by act “G”). The 1994 renewal also renewed two additional
education acts (nos. 9 and 10), enacted in 1988 and 1989. Of the five acts
renewed in 1994 (by act “G”), four were renewed in 1999 (by act “H"), and
two were renewed in 2001 (by act “I”). These two will expire in 2006.

Public reaction to the uses of the NM

Thirteen of the seventeen pieces of legislation in which the NM was
involved were ignored. These include all of the Quebec notwithstanding
acts, with the exception of the sign law, and the one Yukon notwithstanding
act. There seems to be no evidence of any public debate being provoked over
these thirteen acts. Moreover, there seems to be some evidence that they
were ignored. The twelve ignored uses of the NM in Quebec were not men-
tioned — still less discussed, analysed or criticized — in two of Quebec’s main
newspapers, Montreal’s The Gazette and Quebec City’s Le Soleil, in the three
days following the enactments or renewals of acts nos. 1 to 12 by acts “A” to



T6DOSY T
‘wIsiu

-BD9W JISUNS B 3pN{pUl Jou op sjuawmddp Sunoajoid sjydu fenuracrd ay ut SN a3 “IejreyD) uetpeue)) ay3 Surpiedal 4Juo jueaser st S T

TSVI KAHANA

p AN 0¥T s
(g ou e jo uotsuad Sut  ‘[puuosIag Eoﬁwmacaz
JUBUIIORUD ~UIIDUOD SUOIS JO UB[J UOISUSJ Y}
[enrur) -1a01d oygadg Sunoadsay Py uy g
N
2 Amqre
9861 uorsuad Sur UL s ‘ueld uone
‘8103095 -uI9duod suols  -nuueradng S01AISG [TATD)
>rgndereq -1noid oywadg oy Sunpadsay v uvy
pue o1qng
y1661 343 JO sue[] orANTIqIBIe
‘SI0}03G  UOISUR ] 3y} uoisuad Sur J1'8L'S
9661 oyqndereg Bunoadsay -UI3d2UO0d SUOIS “UB[J UOTSU3 ] SI9Ydea],
‘UOISIAOL]  puedNqnd  IOnE[sISe] -1a01d oywadg  ay Sunpdadsay 1PV UV g
aAnR[SIST] Ay} ulsue] SNOLIBA
;1007 3PWO pue uorsus]  Surpuswry AnnaqBie U7 s ‘ueld
‘Puuosidp]  swopdar]  Sunocedsay puesaoea], uorsuad Sut JuawaINY seakojdwy
juswafeury puesyydy]  suOBIAOI] ureln) -LLI9OUOD SUOTS  JT[qNJ PUB JUSUIUIZA0D)
jo ue(q uewnyy  2anesida] jo ueiq -1ao1d oyedg  syp Bunpadsay vy Uy 7
UOISUSJ 9}  JO I3)IeyD) SNOLIBA  UOISU3J 9y}
Sunoadsay 8y puswy puowry  Sunpadsay PV SIYY 2C9 'S ‘s19ydeaL
Pyuy 01 Py uy 01 Py uy Py uy (Lyenba)  (Ayenba)  jo suorstaord  uTRIISD) JO UE[J UOISUS]
QL Pop P WY or's cr's YL, oyidundadsay PV UV 1
[pmauay [pmauay [Jomauay JUIUIODUI wo4f wodf ;Suymaap Py
, sy pajplaap  pajuiadp s1 1M
4214010 423404
[wroutaoid upppUrD)
Jouoyoag  Jo uonoag

260

SUB]J UOISUD D9GINTY — PIPNIIU] d42pf SUOLDAV]II(] SUIPUDISYRMION YOIYM U1 uotjpisi8a] fo savarg 1 a1qe],



261

THE NOTWITHSTANDING MECHANISM

‘QFT PUe LT "SS 03 S19J21 (0FT °S) UdHEIR[IAP SUTPUERISYIAIOoU YL

"1€ 21002 O'S

‘96 's jo ydeaSered yum ayy pue ‘o6 's Jo yderdered 35115 33 ‘§g ‘96 55 01 s19§a1 (T'H11 'S) UOHBIRIP Surpueisyiimiou ay,
T OSY

“1G PUR 7g ‘T "SS 0 S19Jal (1'g/ 'S) UdlEIRDIp Surpursyiimiou sy L

11920’

“$'GTT PUB 86 °SS 03 SIJa1 (1'€ZT 'S) UDHRIR[ISP SUTPUEISYITMIOU Y],

01420

“(§ *ou o) ue[q uonentueradng

201A19G 1AL 2y} Sunoadsay 10V SY) UT UOTjBIR[ISP 3} PAMIUAI Z6E S PUB /(g "OU J0B) UE[] UOISU ] S19Ude3] Y3 SBunpadsay 10y ayi ut uoner
-e[D3p 3y} Pamaual g/¢ s {(Z 'Ou 1ok) Ue[] JIowaIny svkodwg d1[qnd pue JUSWIUISAO0D) dU) Sugoadsey] 10 9y Ul UORIRPSP 943} PaMIUSI ()9¢
'S ¢(1 *OU J0€) SISYDE3], UrelIa) JO UB|J UoISIa ] 8yl Sundadsayl 19V ay3 Ul UOHeIRDIP a43 Pamaual GEZ U0IdaS (G ou JoB) [UU0SIDJ JuaumaSeury
30 ur|q UoIsua 3y} Butidadsay 10V 3y} UI UOKEIE[AP SUTPURISYIIMIOU 3U) PAIBUD [TZ UOHJIS ‘T6E PUE 84€ 09€ ‘GET ‘TIT 'S8 “1€ 2 "100T ‘0's

(§ 'ou joB) ur[] UonENUUER

-1adng 201a13G [1a1D) 243 Sunoadsay] 10V aL} UT UOLBIEPIP ) PamaUal § 'S pue (g "OU o) Ue[J UOISUa ] SIaDrE] 3y} Sunoadsay 10V a3 ut uony
-BIE[ODP B} PIMAUBI / S (7 "OU JIE) Ue[] Juawainay seakojdurg orjqng pue juswiuaAos) ayi 3undadsay 1V aY) Ul UOReIEPap ay) Pamdual 9 's
/(1 "OU Jo€) SI9YDEaL, UrelIa)) Jo uelJ uorsusd oy} Sunpadsay 10y a3 Ut uone1edap SurpuejsyimIou 3y} pamauaI g UoHdIS -G 'sS ‘0T 2 9661 'O 'S
*f "Ou JoB) ue[J uone

-nuuesadng ad1a19G [1A1D 243 Sundadsay 19V Y} Ul UOHEIR[ISP 3} PIMaUaL ¢ 'S PUB (€ "0U J0B) UR|] UOISUsJ SI9Yde3], 3} Sunoadsay Py ayy ut
UOHRIRPSP SY3 PAM3URL /¢ 'S {7 "OU 19B) Ue[] JuawaIyay] seafojdwig o1qnJ pue JuswuIaA09) ayj Sunyoadsay 10V a3 UT UOHRIBIIDP aY} pamaual
67 °S /(1 "OU 30B) SIYDEa] Urea)) JO Ue[] UOISUS] a3 Sundadsay] 19 9y} UT UOHEIRIP 93 PaMaUSI | UOHIS "¢7 PUR L€ ‘6271 'SS BT D [661 'D'S
“(§ ‘ou 198} uel] uonenuueIadng 141G [1AID) 3y} Sundadsay PV

Y} Ul UOHEIR[ISP 33 PAYIBUD GOT 'S PUE *(S "OU J08) UE[J UOISUd ] siaydea] ay} Sundadsay 10V 2y Ul UORIBIIP 3y} PIORUD 46 'S (T "OUI0E) Ue|]
JuswaIney seakopdwig dHgng pue JUSWUISA0D) ay} Sundadsay] PV aY3 Ut uotele[dap SUIPUBRISIIIMIOU 3 PajdRUD /g s (T "OU JoB) SIayDed],
UrelIaD) Jo ue|J uotsusd ay} Sunoadsey 1V 9y Ul uonere[dap SUIpuRISYIIMIOU AU} PIIORUD 79 UOHDAS "G0T PUe L6 48 ‘79 'SS ‘PF 2 9861 'O'S

48
€l
<l

)8



pamaual

17661 'uoned

< JoU pue (L661 -NPF 3eAlid — = $19°G41 'S8 “uon
Z u)sieak ¢ Jundadsay 1 -eanpyg ajean Sur
m 1a35e paatdxg Py uy -1padsay PV Uy 11
<
] pamaual (16861 ‘suon
s (6ou j0u pue (6661 -23[g |00y 1 P-€8¢ 'S ‘'suon
2 108 JO [EMIU ut) siead ¢ Suoadsay -da[g jooydg Jur
pIny] ‘g 'ou I133je pandxy Py uy -p0adsay Py uy 01
J0' JO [emauad ———
yunoy) T nl9eL s
o SIONEN (6 ou Py uoneonpy g
[euotssajuo]) o€ Jo [emaual (01-6
spie8ay  puoddg g—¢  "Sou s3ze JO
se uoyednpyg 'SOU S)OE  [eMBUII ISd1] (6 "ou e 9861
Burpadsay JOo[emaual g-9 'SOUSIIE  JOIUBULORUS  ‘UOLEINPY,[
SUOISTAOL] pIYLl  JO [emaudl [enut ‘g—9 ap IS
aanesida] puodas) 'SOU S}OE JO BN EL] (12L-0TL 'S8
snoue [emauai ysat)  SBunpadsay ‘SU0SIa] AN
puswy PY Y3 dexseN pue
01 PV uy puswry 03 JnU| 931D 10§ PY
alu pue uoyednpg ayj, ‘g
) uoneonpy,| (KLyenba)
- 46661 ap maprpdns 01's §81-L1 'S8
‘uonyedNpg P661 uoH [195U0D ‘ueyednpy,| ap
03 Sunepy -eonpyg o; 3ur ay) Sur pue (Ayrrenba) 3IISIUTA Yy Sut
SPY Ul -1e[3Y SPY Ul -padsay Py GL's -padsay Py uy
vondaoxg jo  uondadxg jo a3y pue Py (uor8ypax 7 1O1SS2JU0d
suoneIRd(  SuoneIEIS( uonyednpyg  JO Wopaayy pue snoidiax e-1€ 'S
e ureya)) urepad) ) puswry Suipnput e 0} sadaqiaud ‘uoyednpy,]
Pedq o0z Sundadsay  Junpadsay 48861 ute8y ‘swopaaly (uotdial  pue s3y3u yuerd ap Inaupdns
ut pajeadas PY uy PY Uy ‘Y uonedonpyg 0} PR UY [eJUBWEPUNY)  JO WOP3IAY) YNYM DY S JO J1asu0)) ay3 Sur
JB3M [—9 SRV JHa wu wdu i A (e)z s suostaoxd oy, -Padsiy PV uy 9
1mauay Jomauay Jvmauay 1vmauas JuawpUua w4 pajuiasp wo4f pajy (Sunvinap IE) %
/iuauijavua JOGIU]  43140YD JUIDUIR  -103 4314040 S IUM
g -04d Jo uonoag umpvun)
) Jo uonaag
~

uolInpg 23Gangy — PapnIIU] 243p| SUOH VAV SUIPUVISYIIMION YOIYM 1 uoyvIsi8a] fo sa0a1d- ' dqel,



263

THE NOTWITHSTANDING MECHANISM

"89 0 2661 'O'S

T6d2°0SYd

"9€ " 6361 'S

€A OSY

el 2 0y

‘(g ‘ou Jor) suosIa] saneN IdexseN pue JInuj ea1)) 10§

1OV UOHEINPY 3Y} UI UOHRIB[IP 3} PAMIUBI [9 S PUER‘(6 *OU J9€) J0Y UCTIEdTIPH Ul UOHRIB[IIP 3} PAMIURI $F UOKAS 19 ‘B SS ‘FT "2 000 'O'S
P20

ST-N 2 O'SY

(£ "ou Joe) uoEdNPY,| 3p SIASTUTIA 33 Sut

-padsay 1oV 2y ur uoneepap ayl pareadal g 's /(g *ou 1or) uonednpy | ap Inariadns [resuo) ayi Sundadsay PV Syl Ut uoneredIp 3y pareadar
91 UORAS "1 PUR 9T 'S ‘0007 "O'S ‘SISHZIA [rUOISSajuo)) sp1eday se uonednpg Sundadsay SUOISIACL] 2ANE[SISS] SNOLIEA PUSWIY 01 PV UY
"<£0TZ09066#UBY 709066/ 2/ [28INOf/S1Rgap /suoneaTIng / e

/as18a19¢-soanydre /edobjrussemmm / /:dPY> 38 AUIUO ‘6661 ‘7 SUn[ ‘sppgap sap ouinof 33g "pottad reuonisuesy reak-omj afqissnunad e yrm
‘suonjereap Surpueisyiimiou oy} jeadar JUSWIUIBADS 3Y} PapUIWII0daF 51099danb 1ae] 9y JO 1PUNO)) JEUCKEN Y} JeY] S33eqap A Ut uon
-EJ1pUL UE §, 319 [ "WINWIXBW J2a4-3A1 dUj UBY} I9YIe: SIB3A 0M] AJUO 10 PIMIUAI 319M SUOTIEIR[OIP SUIPUBISUHIMIOU 3, '] 'S ‘8Z 0 6561 'O'S
‘suonereap aay e 0} paridde jey; uonoss auo £q paysiidwodde axom (], pue ,H,, SI% Ur) sJUSURdLUS-31

PaTY} pue puodas ayy (1, PUe ,dg,, ,"d,, SIOT UT) SUOHEIZ[D3D I} JO STUSWIORUS-II YHINOJ PUE ISIY PUe JUSULOBUS Y3 U T 'S ‘T D F66T 'O'S
- sadanianad pue sjydu

Juea8 yorym PV sy jo suorstacxd ay[ L], 30 3x97 JULITO 33 01, saSatand pue spySur syuesd 31 gej se e siy[ L], woly padueyd A[edtuyda) sem
SUOHEIRIIIP AU JO 1X) YL, ‘Pa8ULYD JOU $2M SUORBILPIP 33 JO JUSIU0d YL *(,10V UOHEdINPT,, PAANU3 ST ., PE 3[IYM ,'UOHERINpY,| 9P 213)S!
-urjy a3 Sunpadsay 1V 3yl puswy 03 pue uonednpg,[ap matiadns 1asuo) oy Sundadsay 1PV 2y3 pue IOV UOHRINPE Ay} puduly utedy o oV
uy,, PApLIUL St , g, 198 Aym surejdxa S [) “ULIOJII JUSMISPUN S]OB UOIEINDS d1j} JO SWIOS ey} ST 9AT URY)} JoY3el sIeak Om] Ijje PajIRUa-a1 319M
SUOIJRIRIIIP 9] JEY) UOSEI 3 [, , UORBIZ[IIP,, JO PEASUL ,SUOLIRIB[IIP,, SN | AYm pUE SUOTIIS OM) UT SUOP Sem [Emaual ydea Aym surerdxs
Sty 1 “193deyD) 9agang) ay3 3urpaedal suo pur IajeyD) uelpeue)) ayi 3urpredal auo — suodas oMy ojul 11ds sem Jor YOES Ul UOTIRIEDIP )
‘suoTjereap SurpueIstIMIOU ay} SUIMAUEI WIS 3PISY '(£ "OU 1) UONERINPY,| 3p IASTUIN a3 Sundadsay] 19V 243 Ul SuoHeIR]dap ay) pajorus
TL-146 'S {(8 ou 10€) suos1a 2aneN IdexseN pue jinuj ‘2310 10§ 10y UOIEINPY dY) Ul SUOLRIR[IIP JY} PAlORUD 9G-GG) 'SS (9 "Ou o€) uon
-edonpg | 9p 1natrpdns [asuo)) ay3 Sunoadsay 1V S} I SUOREIRIAP AU} PIIdRUR-1 7/-T/G SUONIIS '€-799 PUBR ‘9-GG9 ‘T-145 'SS ‘78 0 8861 'O'S
(4 "ou 3oe) uonEdINPF,| I AASIUTN 3 Bundadsay Py

9} Ul UOTJRIR[DIP Y} PAJORUD {1 'S /(g 'Ou PE) suosia g aaneN 1dexseN pue Jinuj ‘9210 10§ 19y UOREdNPY S} Ul UOTRIR[DIP dY} Pajdeus 1 'S (9
"ou 3oe) uonedNpy,| ap anawRdrs [1su0) ay) Sundadsay 1oV Ay Ut uoKEIE[IIP SUIPURISUITMIOU 3L} PaRdRUS 0T UOHISS Z1-(T S ‘01 0 9861 'D'S
, uols

-$3ju0d sno1das e, 03 pasoddod se , uorerrwouap snoISTal B, Wi} Y} $asN (] "OU Y 'SUCHEIR[IIP SUIPURISYIIMIOU 3y} [[€ JO 1%} 3L} ST ST,
'09-D°0'sH

18
4"
[
[4s
11



TSVI KAHANA

264

UOHEIAIP JO INSS] 9Y) UO Sp1ap ureSe 0} 21n3efsi3a] Ay} I10J pIsu OU sem
219} JBY} YONS PIPUSWE S19M ‘513J91 UOHRIBIIIP Y} YIYM 0} ‘g9 puk gg suondag ‘pajeadar Aidxa jou sem ucyereap upueisypimjou ayy, 9
“(sawreu ity SurpreSal) g-g9 's pue (susis SurpreSai) 79-g¢ 's A[pwieu ‘Jiasyt 98enFuel Yousi ay3 JO 12HRYD) Y3 JO uoistaoid 3y JO 0m)
£[uo spuawe s30E SIy3 4949 MO afenSue~ Yousi 3Yj JO J131IBYD) oY) PUsUIY 0} 1Y SI1US Y} 0} SI9JaI (OT 'S) Ucrjere[dap Sutpuelsyiimou syl g
G O 8361 DS ¥
‘yoneIeap SUIPURISYIIMIOU & 3PN[DUL Jou PIp 1R juswadeldal 3y '98 > £86T ‘O'S ‘Subueury uirey Sundadsay 1oy ay3 4q paoerdsz
sem suonjeradQ reamnoudy Jo juswdofeas( aYj 2jowol 0} Py 21ud 3y ], ‘pareadar A[3o1dxe jou sem UcheseIp SUIPURISYIIMIOU Sy, €
"G PUE ¢ 'SS 218 03 S19Ja1 UonRIR[Iap Jurpueisyiimiou ay; jeys suorsiaord ayJ g
PG00 9361°0S 1

(Lipenba) o1 's pue (Ay1enba) SoWIeU WLy pue

S

(uotssaxdxa jo wop g7 's pue (uors su8ts A[uo-youaig ;01 s ‘98en3ue]
46661 -9a15 Surpnppur ‘swop  -sa1dxs jo wop BurpreSar suots YPUSI] 343 JO IajIeYD
ur payeaday 8861 -991y [EUSWIRPUNY) 7 'S -921y) (q)Z 'S -1a01d oyads om, 3y} puswIY 03 PY UV "¢l
suotstaord (91 °s ‘suoperad( pemymoudy
861 urepad ur 280 U0 JO JUSWIdO[RAd(] SV} }OWOI]
ut pajeaday 9861 — (&nrenba) g1 s paseq uUONOUNSIP BYL, 03 PV Y} PUSWIY 0} PV UV ‘7]
SHIBIS JUILIND JuaUIIIUI woif  woif payprasp ¢Sunpaap st yp wy
vy pawIaap 4o34y> 431401
woulaoLd fo uonoas uvIppUTD
Jo 1013035

28on8uv youaid pup suoiviadQ) [paninaiSy 93gangy — PIPNIOU] 24N SUOBLYIIA(] SUIPUDISYTIMION YIIYM Ut U01IB[SI8aT JO Sa0a1] ¢ d1qeL



265

THE NOTWITHSTANDING MECHANISM

‘)l M3UBI 0} PISU OU SEM 2Iay3 ‘9ndsIp Inoqe] dyads  aas 03 sem 3o sty Jo asodind ayy aduls ¢

"T°1 "0 ’98-68-7861 'S'S T

16'S ‘uotu) sakordurg
SIUDWIUIDAOL) UEMIYDIESES
3y} pue UBMID}ESES
JO JUSWILLIDAOK) Y} Udamiaq

apoD s8Ny (uotzerdosse amdsip juawadeur—-Inogqe]
1661 UBWINE] UEMID}BYSES jo wopaaiy) UIP3Ia)) € JO JUSLIS[}IaG
ur patdxg 9861 aamud Y], PTs AV SUL, 103 3ptA0{ 03 PV UV "G1
uonpadxg JuaMgIIU3 woif  wioif payprasp ¢ Suyraap st wym E51%
/waday /o0 [onug paIviasp JUsno0p 49340y
1013033044 1814 umppurD)
oua04d fo uorgoas Jo uoyas
UDMAYDTOYSUS — PIPNIIU] SUAL UOHDADIIA(] SUpuvIsyjIaoN b YoM Ul uoyvsi8a] Jo 20a1d g S1qeL
TTO T8I AS T
LSuerpy]
UON Y} I0] [PUNOD)
pareadax ay3 £q s38PIWWOD 10
JIou 3210 pieoq [Surauerd] sy; jo
ojur 3ydnoiq suosiad jo uonzeUTIIOU
FEYE ay3 03 Sungeras oe (D6g s Py yuswdopasg
sem e ay] 861 — (Lyenba) g1 s sy jo suoisiaoid Ay, pue Suruue;J pue p1
uonvardxg JuaUIIUI wiodf  wioif pajpraap ¢ Surgviaap st Joyp Y
J1vaday]/aoi0q ] paIpIaap JLIAUNI0p 4234010
u01392304d sS4 uvtpyur))
poutao.d fo uoijoag Jo uorgoas

UOYN) — PIPNIIU] SUA UOHEID]II(] SUIpUvISYIMION ¥ YOI Ul Uotjv]si8a] fo 0a1d % d1qeL



266 TSVI KAHANA

o 10 Similarly, the Yukon’s use of the NM was not mentioned in The White-
horse Star on the three days following its enactment.!’ While such a limited
media analysis is by no means conclusive, it provides some indication of
public awareness, since it is likely that if these enactments were publicly
acknowledged, they would have been reported. In addition, the twelve
ignored Quebec uses of the NM have never been discussed by a scholar
writing in English,12 and the Yukon use has never been mentioned in any
academic work published in English to date.”

The use of the NM was ignored by the public not only when the NM dec-
larations were just one aspect of a larger act but also in the two Quebec cases
in which the only purpose of the legislation was the renewal of the declara-
tions. These were the two acts entitled An Act Respecting Certain Declara-
tions of Exception in Acts Relating to Education (acts “G” and “H"). which
renewed the notwithstanding declarations in five of the six education acts in -
1994 and four in 1999. Unlike the other ignored notwithstanding acts that
included tens or hundreds of sections and in which the notwithstanding
declarations were just individual provisions, two acts were one page in
length and were enacted, as their titles suggest, solely for the purpose of
renewing the notwithstanding declarations.

While a limited media analysis could not be a basis for a conclusive find-
ing, the reader might be interested in the following two episodes, which best
symbolize the public’s lack of awareness of the twelve ignored uses of the
NM in Quebec. On 20 June 1986, the day after the Quebec national assembly
broke for summer vacation, the Montreal Gazette told its readers that
“Iylesterday marked the end of a week of day-and-night debate to rush
through some sixty bills that have kept MNas busy since the session resumed
in March.”** The report went on to enumerate eight of these bills, one of
which was Bill 55, An Act Respecting the Pension Plan of Certain Teachers '
and Amending Various Legislation Respecting the Pension Plans of the Pub-
lic and Parapublic Sector (act “A”). The report suggested that “some 2,500
teachers who left religious orders after 1965 will be eligible for better pen-
sions under Bill 55.” While this statement may have been true, it did not rep-
resent the full impact of the legislation. Indeed, when Bill 55 was introduced
in the national assembly, the Treasury Board president explained that since
this policy might violate the equality rights of teachers who were not
included in the program (in addition to discriminating between men and
women with respect to retirement ages), it had also been decided that the
legislation should contain the NM."® However, these side effects were not
mentioned in the newspaper report. Failing to report an act containing a not-
withstanding declaration is disappointing enough. However, reporting such
an act with no mention of the NM at all is much worse. This could only be
the result of the media’s failure to notice the notwithstanding clause, even
when staring it in the face.'® The second glaring instance of apparent igno-
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rance took place on 23 December 1988. On this date, the Quebec national
assembly passed act “F,” yet the media did not appear to notice. Eight days
prior to the enactment of this statute, on 15 December 1988, the Supreme.
Court of Canada handed down its decision in Ford. One day prior to the
enactment, the national assembly passed Bill 178 (act no. 13 in Table 3),
which overrode Ford and led to a crisis in the relations between Quebec and
the rest of Canada. In other words, act “F” was enacted in the midst of a
public debate concerning language rights and the NM. In the midst of such a
crisis, what could have been more topical than an additional use of the NM
by the national assembly? Yet, still, the NM was never mentioned!"

In contrast to the thirteen ignored uses, the other four pieces of legislation
— the Alberta marriage law, the Saskatchewan back-to-work law, the Quebec
sign law and the Alberta sterilization bill - that invoked the NM received
public attention and reaction. In the remainder of this part I describe these
reactions starting with the marriage law, which received relatively little pub-
lic attention, continuing with the back-to-work law, which provoked more
public attention, and concluding with the sign law and sterilization bill,
which created harsh public outrage.

The Alberta marriage law (Table 6), passed in March 2000, stipulates that
“‘marriage’ means a marriage between a man and a woman.” Bill 202, which
proposed this legislation, was a private member’s bill. The legislative
debates on the bill do not reveal what prompted its tabling in early 1999, but
it is reasonable to assume that this was part of the backlash caused by the
Supreme Court of Canada'’s decisions in Egan v. Canada and Vriend v. Alberta,
and by the decision of the Ontario Court of Appeal in M. v. H., recognizing
sexual orientation as a forbidden ground for discrimination under section 15
of the Charter.'®

This act is probably unconstitutional despite the NM'’s aid, since according
to the Constitution Act, 1867, marriage and divorce is a federal rather than a
provincial responsibility’® and section 33 does not apply to that part of the
Constitution. Nonetheless, the act does more than merely change the legal
definition of marriage. It includes a preamble that declares the Province of
Alberta’s views on marriage. The preamble says that the “public” is “deeply
interested” in maintaining the “purity” of marriage. It informs us that “mar-
riage is the foundation of family and society, without which there would be
neither civilization nor progress,” implying that same-sex marriages are
uncivilized and hinder progress. This precamblec is not merely the preamble to
the amending act. Rather, it is the preamble to the entire Alberta Marriage
Act, added by virtue of the amending act. In other words, the Alberta Mar-
riage Act begins with a declaration denouncing same-sex couples as impure
and by excluding them from “civilization” and “progress.”

Such statements might not be rare in Canadian political culture, but they
certainly are rare in Canadian statute books. Nevertheless, the enactment of
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the Marriage Amendment Act with the NM was a non-issue for Canadian
media sources. Of the two nationally circulated newspapers and the two
provincially circulated newspapers, only the Calgary Herald's front page
reported the event on the day following the enactment of the bill. The
Edmonton Journal reported the event in its internal pages, and although the
National Post also did report the event on its front page, it did so two days
after the enactment had taken place. The Globe and Mail never reported the
incident. None of the newspapers stimulated any public debate on the
matter.?’

The following episode is indicative of the lack of response to the marriage
law. In June 2000, three months after its passage, leading Canadian political
scientist Howard Leeson published a paper on the NM in the respectable
Choices periodical. This paper did not mention the marriage law, indicating
instead that the NM has been used only in Quebec and Saskatchewan.?!

Public condemnation was more significant after the enactment of the
Saskatchewan back-to-work law (Table 5). The history of this law begins in
January of 1986, atter talks between the Government of Saskatchewan and
the Saskatchewan Government Employees Union (SGEU) concerning a new
collective agreement came to a standstill. This impasse was followed by
rotating strikes and an agreement to appoint a conciliator. When the sGeu
refused to accept the conciliator’s report, the government enacted a back-to-
work law to implement the conciliator’s recommendations.” This act
included a notwithstanding declaration regarding section 2(d) of the Cana-
dian Charter and the entirety of the Saskatchewan Human Rights Code.”
The reason for the invocation of the NM was a ruling by the Saskatchewan
Court of Appeal deciding that a similar law had violated the right to free-
dom of association contained in section 2(d) of the Canadian Charter and
section 6 of the Saskatchewan Code.?* This decision was appealed by the
Government of Saskatchewan to the Supreme Court of Canada. The
Supreme Court allowed the appeal in 1987 and held that the right to free-
dom of association did not include the right to strike.” This meant that the
use of the NM was unnecessary,?® but the government could not have
known this with certainty in 1986.

While the public was certainly aware of this back-to-work legislation,
commentators have different views about the magnitude of the public’s
reaction. Frederick Morton writes that “[t]he action was widely criticized by
labour and civil liberlies groups across the country.” Donna Greschner and
Ken Norman believe that the response of the press and the public was “at
low volume,” but there were several reactions by the press and the public
inside and outside of Saskatchewan. Leeson suggests that the back-to-work
legislation was “fiercely opposed” by “most of the informed opinion,” but
“[t]he general public seemed apathetic.””” Whichever account is accurate, it
is clear that the Conservative government in Saskatchewan did not suffer
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political consequences from this use of the NM and in fact might have
gained from it politically. Nine months after the enactment of the back-to-
work law, elections took place that returned the Conservatives to power.
They did lose some support in urban areas but made gains in rural
Saskatchewan. Morton’s explanation for this was that the invocation of the
NM “was a nonissue in the rural areas, while in the more heavily unionized
cities ... it was one of the several factors that contributed to the perception of
the Devine Conservative government as anti-labour.” He concludes that this
case “suggests that if the legislative override is used in a politically astute
fashion, it will not necessarily harm a government, and may cven help."28

The use of the NM in response to Ford v. Quebec (A.G.) was much more
controversial. In this decision, the Supreme Court of Canada ruled that a
provision forcing the use of solely (as opposed to mainly) French signs vio-
lated the right to freedom of expression contained in both the Quebec and
Canadian charters.” Responding to this decision, the Quebec national
assembly enacted Bill 178 (act no. 13 in Table 3), which modified the French-
only stipulation for exterior signs and allowed interior bilingual signs. In
direct conflict with the Ford judgement, the act included a notwithstanding
declaration regarding the right to freedom of expression and the equality
provisions, sections 2(b) and 15 of the Canadian Charter and sections 3 and
10 of the Quebec Charter.* This enactment not only provoked public atten-
tion but also had political consequences.

If the public is unaware of a use of the NM, then it is
deprived of the opportunity of evaluating the govern-
ment’s interference with the protection of its rights

The bill deepened the divide between anglophones and francophones in
Quebec, and between francophones in Quebec and the rest of Canada. All
four anglophone ministers resigned from the Quebec Liberal government.?!
Outside of Quebec, the Province of Manitoba withdrew its support for the
unratified Meech Lake Accord. The accord would have secured the Quebec
government’s consent to the Constitution Act, 1982, including the Charter,
and would have given Quebec the status of a “distinct society” within
Canada.? Many understood Bill 178 as an expression of the Quebec govern-
ment’s traditional hostility towards the anglophone minority. The use of the
NM symbolized that Quebec was a French-speaking, not a bilingual, society.
This was an issue that, at the time, was debated across Canada and was of
central importance to the Meech Lake Accord. Support for the accord subse-
quently decreased throughout English Canada and it was rendered defunct
when, in June 1990, the time within which it had to receive the approval of
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all of the provincial legislatures ran out.*® While support for the accord had
already been weak for other reasons, many believe that the sign law sealed
its fate.3!

In March 1993, the United Nations Human Rights Committee declared
that the sign law violated the International Covenant on Civil and Political
Rights.”® Following this, the Quebec government amended the legislation to
allow for bilingual signs and bilingual firm names as long as French was
used predominantly.® Naturally, the notwithstanding declaration was not
renewed.”’

The public’s reaction to the Quebec sign law was harsh but not sufficiently
negative to force the government’s retreat. It took five years and interna-
tional intervention for the government to amend the sign law. In contrast, it
took the Alberta gavernment less than twenty-four hours of mainly provin-
cial pressure to back off from its plan to enact the sterilization bill.

Bill 26, the Institutional Confinement and Sexual Sterilization Compensa-
tion Bill (no. 17 in Table 6), was drafted and tabled to respond to prospective
lawsuits for damages suffered by victims of torced sterilization at the hands
of Alberta governmental institutions. Under the authority of the Sexual Ster-
ilization Act, 2,822 people were involuntarily sexually sterilized in Alberta.®®
This legislation was enacted in 1928 and was repealed in 1972. The Eugenics
Board established by the act was empowered to authorize the sterilization of
the “mentally defective” in order to prevent them from transmitting their
conditions to their children, and to avoid mental injury.39 As if the substance
of the legislation were not sufficiently horrific, the Eugenics Board also
abused its powers under the Sexual Sterilization Act. The board’s powers
were used “not in accordance with either scientific principles or legislative
standards, but in support of social policy about who should be allowed to
have children in Alberta.”* The board was biased against women generally,
people from Eastern Europe, as well as Catholic and First Nations women.*!

Until 1998, there was no legislation regarding the compensation of these
victims. Their only recourse was to sue the Province of Alberta in accor-
dance with tort law and ordinary court procedures. In 1996, one victim,
Leilani Muir, won such a lawsuit and was awarded $740,000 in damages.
Consequently, between 1996 and 1998 about 700 victims filed similar
claims.*? Fearing potential liability in the range of hundreds of millions of
dollars, the Government of Alberta tabled the sterilization bill on 10 March
1998.23 The main elements of the bill were as follows. First, limitation
defences were cancelled;** second, actions filed 180 days after the coming
into force of the act were prohibited;45 third, like the limitation defences, any
possible defences against liability in a claim regarding sexual sterilization
were cancelled;* fourth, the amount that courts could award a victim was
capped at $150,000 ($300,000 if a sexual assault was also proven);* fifth, the
courts were prohibited from awarding non-compensatory, punitive, exem-



272 : TSVI KAHANA

plary or aggravated damages,*® as well as pre-judgement interest,*” and
were ordered to limit the amount of costs.”® The bill included a notwith-
standing declaration in section 3, which stated that the act was to operate
notwithstanding all available Charter rights — sections 2 and 7 to 15 of the
Charter — and the entire Alberta Bill of Rights.>!

After the tabling of the bill, numerous reports appeared throughout the
province and the rest of the country. The reports condemned the legislation
and profiled the heartbreaking stories of the victims.>” The following morn-
ing, Bill 26 was featured on the front page of the nationally circulated Globe
and Mail as well as the front pages of Alberta’s two main newspapers — the
Calgary Herald and The Edmonton Journal®® It wasn’t only members of the
media who unleashed a “barrage of criticism”* and anger. Conservative
politicians reccived hundreds of phone calls from citizens expressing their
objections to the legislation.”

The government reacted quickly to the public outcry. On the morning of
11 March 1998, less than twenty-four hours after Bill 26 had been tabled, the
minister of justice announced to the legislative assembly that the govern-
ment would no longer be proceeding with the bill.> The premier attributed
his government’s misstep to the fact that his “political sense probably didn’t
click into gear.”” The opposition and the press continued to attack the
Alberta government for the Bill 26 affair in the following days. They
suggested that the fiasco in tabling and then quickly withdrawing the bill
symbolized the government’s incompetence, lack of seriousness, and unac-
countability. They further urged Albertans to watch for the next time the
government would act oppressively.®® The government’s public relations
continued to suffer even after they had withdrawn the offensive piece of leg-
islation.”

Public discussion, accessibility and

visibility
What can account for these differences in public reaction? Why did the pub-
lic ignore the Quebec and Yukon uses but respond to the Saskatchewan
back-to-work law, the Quebec sign law, and the Alberta sterilization bill?
Upon examination, all the cases raise important questions. Take, for exam-
ple, the pension plan acts (acts nos. 1 to 5 in Table 1). The notwithstanding
declarations in these acts dealt with the “bread and butter” issue of pension
plans for civil servants and teachers. These acts differentiated between men
and women by holding that men had to reach the age of sixty-five before
being eligible for pension benefits while the applicable age for women was
sixty. This issue raises questions: Why did the government of Quebec create
such a distinction? How many employees were affected? Who were the peo-
ple affected? How much money was foregone by potential recipients
because of this gender-based difference in the eligibility criteria? How much
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money did the government save? How did other provinces deal with these
problems?

Moreover, in a rights-protection regime any overriding of constitutional
rights should be a serious event and a source of public discussion, even if
the NM is used with regard to a trivial matter. If the legislature is so inter-
ested in a piece of legislation that it is willing to enact it notwithstanding the
constitution, the public should be aware of it. Clearly, public discussion can
result either in support of, or in objection to, the legislation — that is, sup-
porting or rejecting the conclusion that a given use of the NM is either a
legitimate use or an abuse of it. However, this should be the result of public
discussion, not the reason for its absence. If the public is unaware of a use of
the NM, then it is deprived of the opportunity of evaluating the govern-
ment’s interference with the protection of its rights.

This point is clearly supported by the surprisingly weak public response
to Alberta’s marriage law, both in Alberta and in the rest of Canada. The
specific issue of same-sex couples’ rights, and the more general issue of gay
rights, have been on the Canadian agenda for a long time and have pro-
voked passionate debate. The Supreme Court dealt with these matters in
Egan v. Canada, Vriend v. Alberta, and M. v. H., and each of those decisions
provoked great public deliberation. Indeed, following the Vriend case, the
Alberta government considered using the NM to override the decision but
ultimately decided not to do 50.% It is unclear why legislation that regulates
an important symbolic goal of the gay rights movement — marriage ~ passed
with so little public attention and discussion. I suspect that the reason was
not so much a lack of public interest in the issue but a lack of public aware-
ness of the legislation.!

The story of the Alberta sterilization bill demonstrates another problem
with public discussion of notwithstanding legislation. The public apparently
did not notice two points that might have shown the bill in a less horrifying
light. First, as objectionable as it was, the bill did contain one positive aspect:
the abolition of limitation defences. In the Muir v. Alberta decision, the court
explicitly recognized that the government could have used the delay in
Muir’s lawsuit as “a complete answer to all of Ms. Muir’s claims.”®? Partly in
recognition of the government’s non-reliance on this advantage, the court
refused to award punitive damages. The court even went so far as to specify
that the government’s decision to not invoke the limitation defence, coupled
with the admission it made in 1972 when repealing the Sexual Sterilization
Act, saved it from having to pay $250,000 in punitive damages. This amount
represented twenty-five per cent of Muir’s award.®® Bill 26 would have
guaranteed that in future cases, the government would not have had the
ability to invoke a limitation defence. Thus the bill represented a voluntary
governmental waiver of a valid legal instrument. Second, even if the bill
were oppressive and tyrannical, it might not have been unconstitutional. It
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may be that limiting the amount of damages that the victims of forced steril-
ization could receive would infringe victims’ section 7 rights to life, liberty
and security of the person. It might also be that it discriminates against them
on the basis of disability, in contravention of section 15’s guarantee of “equal
protection and equal benefit of the law.” But these are claims that would
have to be made, and there is no guarantee that a court would accept them.**
Even if a court found a rights infringement, it would not necessarily mean
that the act would be unconstitutional, since section 1 of the Charter allows
limitations on rights that are “demonstrably justified in a free and demo-
cratic society.” It is not perfectly clear from the case law whether saving pub-
lic money is a justification for rights infringements, and it is not at all
obvious that the courts would have rendered the sterilization law unconsti-
tutional % Indeed, it is not clear why the Alberta government decided to
invoke the NM instead of tabling the bill without it.®°

What could have improved the public’s awareness of the notwithstanding
legislation? What could have encouraged the public to discuss the uses of
the NM in Quebec? As well, what could have led the public to be more even-
handed in its discussion of the Alberta sterilization bill? Arguably, one rea-
son for the public’s lack of discussion of the ignored uses of the NM is that
the public was not informed about them — the uses were invisible because
they dealt with issues that were not on the public’s agenda prior to their
enactments. In contrast, the Alberta marriage law, the Saskatchewan back-
to-work law, the Quebec sign law, and the Alberta sterilization bill were all
well-known issues before, and independent of, the invocation of the NM. In
addition to being invisible, the ignored uses of the NM dealt with issues that
were relatively inaccessible. The marriage law, the back-to-work law, the
sign law, and the sterilization bill all dealt with straightforward questions,
which seem to have received uncomplicated, though hotly contested
answers: Should same-sex couples be allowed to marry? Should govern-
ment workers be allowed to strike if it harms the public? Is it justifiable for
Quebec to impose a “French-only” sign law? Should there be a limit on how
much money a victim of sterilization can sue the province for? Although
lawyers might think that these are complicated questions, and although a
layperson might have a different view of what the question actually is,” a
layperson could certainly form an opinion on these specific issues.

Moreover, the four noticed pieces of legislation can be understood with-
out any knowledge of the more general legislative schemes in which they
operate. The sterilization bill and the back-to-work law were enacted as
independent statutes. The marriage law and the sign law were amendments
to the Alberta Marriage Act and the Quebec Charter of the French language,
respectively,®® but the amendments can be understood without being famil-
iar with the larger acts.

Conversely, the other notwithstanding acts were relatively inaccessible
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because they dealt with more complicated questions. All of them are longer
than the marriage law, the back-to-work law, the sign law, or the sterilization
bill. Most of them are much longer, containing tens or hundreds of sections.
In order to understand why the NM was used in these thirteen acts and
what the consequences were, one had to have a reasonable mastery of the
legislation, something that should not be assumed the public had. Moreover,
as tables 1 and 2 demonstrate, for all five pension plan acts and some of the
education acts, an enactment or an amendment to one act inserted notwith-
standing declarations into other acts (acts “A” to “D” enacted and renewed
acls nos. 1 to 5, and acts “L,” “F” and “G” to “I” enacted and renewed acts
nos. 6 to 9). This further complicated an understanding of the legislation’s
impact, since in the case of a renewal a reader would simply see the notwith-
standing declaration without any context or substance.

Clearly, visibility and accessibility affect, and are affected by, media cover-
age. The more visible and accessible a use of the NM is, the higher the
chances are that the media would report and analyse it. At the same time,
the media has the power to make the NM visible by reporting it and accessi-
ble by explaining it.

If it is correct to suggest that visibility and accessibility are factors in facil-
itating public discussion of the NM, one should think of ways to make not-
withstanding acts both more visible and more accessible. One way to do this
would be to adopt the ruling of the Quebec Court of Appeal in Alliance des
Professeurs de Montréal v. A.-G. Québec, which directs that a legislature must
state the connection between the use of the NM and the right being
infringed upon.®” Another version of this idea would be to force the legisla-
ture to add preambles to notwithstanding acts, as the Saskatchewan legisla-
tive assembly did in the back-to-work law. However, since what these
proposals are really about is adding other declarations to the notwithstand- _
ing declaration, it is questionable as to whether they would be capable of
increasing awareness. Indeed, acts “G” and “H" were both entitled An Act
Respecting Certain Declarations of Exception in Acts Relating to Education
and dealt only with the matter of section 33 exceptions, and yet they too
were ignored. These acts also demonstrate the failure of another attention-
grabbing strategy, which is to make the use of the NM the only matter dis-
cussed in the notwithstanding act.”® Moreover, even if these solutions do
contribute to visibility, they will do nothing to increase accessibility.

Another solution would be to conduct a referendum prior to the usc of the
NM. A referendum would guarantee public awareness of the use of the NM,
since it is hard to believe that any referendum would go unnoticed.” The
problems with this solution are the traditional problems associated with ref-
erenda. First, in a case dealing with a risk to Charter rights, it might not be a
good idea to resort to crude majoritarianism.”” Second, while a referendum
would contribute to visibility, it would not solve the problem of accessibility;
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in fact, it might aggravate it. The drafting of a referendum question is
always a problem in terms of clarity, even with a straightforward issue. The
clarity problem would be aggravated if a complicated social science ques-
tion, such as pension plans, were at stake. It is likely that in order to bring
such a question to the people, the drafter would simplify the question,
which would not capture the various intricacies of the issue.

I would suggest that the best solution for both visibility and accessibility
would be the presence of a Supreme Court decision prior to an invocation of
the NM. In other words, the NM should not be used to prevent litigation
altogether nor be in response to a lower court decision and before the
Supreme Court ruled on the matter. In order to support this argument, I turn
to the question of pre-emptive versus remedial uses of the NM.

An argument in favour of invoking the

NM only after a Supreme Court decision
The text of section 33 of the Charter of Rights and Freedoms clearly permits
the legislatures to use the NM in both pre-emptive and remedial ways. It
stipulates that “Parliament or the legislature of a province may expressly
declare ... that [an] Act or a provision ... shall operate notwithstanding a pro-
vision included in section 2 or sections 7 to 15 of this Charter.” The section
does not require that the legislature use the NM only as a response to a
Supreme Court decision and, furthermore, does not mention judicial deci-
sions at all.

[Wlaiting for a Supreme Court decision is rooted not in
the court’s virtue as a legal institution (accessibility) but
in its virtue as a political institution (visibility)

Nevertheless, most theorists who have written on section 33 have sug-
gested that the NM only be used in response to a Supreme Court decision
and not prior to it (or, when there is no right of appeal to the Supreme Court,
and leave to appeal is refused, then only after the decision of the highest
court possible). The arguments put forward in the literature, while support-
ing the use of the NM in response to a judicial decision only, do not explain
why the legislature should wait for a Supreme Court decision. I suggest an
argument in favour of using the NM only in response to a Supreme Court
decision, building on the notions of visibility and accessibility. I argue that
using the NM in responsc to a Supreme Court decision is more likely to
make NM invocations both more visible and more accessible. I conclude by
fortifying this argument with the evidence from the ignored uses of the NM.

The most common argument in support of using the NM in a remedial



THE NOTWITHSTANDING MECHANISM 277

fashion only is the understanding that the NM is a tool for responding to
perverse judicial interpretation or application of the Charter.”? If the court
strikes down an act based on an erroneous interpretation of the Constitu-
tion, then the NM can be used in order to correct this judicial error. If the
purpose of section 33 is to correct judicial errors, it should obviously be used
only once the court has made a mistake, and it should never be used in a
pre-emptive way. It seems that the Charter’s drafters also understood the
NM in this fashion,”* and the faulty drafting of the section was an oversight
on their part. A related argument is that in a rights-protection society, people
should not be denied the right to air their claims of rights violation in the
courts, even if the final word is legislative. Otherwise, the NM represents
legislative supremacy and not sophisticated constitutionalism.”

Donna Greschner and Ken Norman suggest two additional arguments in
support of only remedial uses of the NM. First, respect for the judiciary man-
dates that it be allowed to complete its job before the legislature responds.”®
Second, judicial decisions would promote public discussion because they
would educate the public on the constitutional questions at stake, explain
“what will be lost or gained by invocation of the override,” and force the gov-
ernment to discuss the issue “in terms of rights and freedoms.””’

While these four arguments were cited in the literature in support of the
proposition that the NM should be used only in response to a Supreme Court
decision, they do not provide full support for this conclusion, but rather for
the conclusion that the legislature should wait for a court decision. The first
argument suggests that the legislature should use the NM only in response
to judicial mistake. However, if a lower court made such a mistake, why let
it linger until the Supreme Court corrects it? The second argument, wherein
the prevention of litigation amounts to legislative supremacy, is no longer
valid after litigation in a lower court, since the litigation would give the indi-
vidual a chance to argue her case in a court of law. Note that the fact that the
individual does not have a right to appeal is irrelevant here. The right to
appeal is needed when someone loses in court. However, if the legislature is
interested in invoking the NM in response to a judicial decision, it implies
that the law was struck down and that the individual won in court.

Greschner and Norman'’s two arguments also do not require a Supreme
Court decision. The argument that respect for the judiciary compels govern-
ments to wait for a Supreme Court decision is problematic, since the notion
of respect actually suppuotls the use of the NM in responsc to a lower court’s
decision, as opposed to waiting for a Supreme Court decision. If the legisla-
ture is clear in its willingness to invoke the NM, it would be more respectful
to invoke it immediately, rather than to launch an appeal, and then use the
NM if the higher court did not overrule the decision. Such an appeal would
be a farce and a waste of the higher court’s time, since the legislature would
override its decision anyway. Therefore, the respect argument might actu-
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ally provide a case for using the NM pre-emptively, without waiting for any
judicial decision. Finally, Greschner and Norman’s educational argument is
also insufficient. It suggests that a judicial decision would use the language
of rights and freedoms and thus would be able to explain the “gains” and
the “losses” of the legislation.78 However, every court, not only the Supreme
Court, speaks the language of rights and freedoms, and every judicial deci-
sion, not only a Supreme Court decision, would make the constitutional
questions clearer. Moreover, the virtue of “rights talk” is questionable by
many. If a Supreme Court decision is likely to yield more “rights talk” or
more rights-oriented talk, it is unclear if it is worth waiting, for.

Greschner and Norman’s argument that a Supreme Court decision would
be a better educational tool than would a lower court decision is an argu-
ment about, what I termed in the previous part, “accessibility” — it suggests
that Supreme Court decisions would make the constitutional problems at
stake more accessible. The reason for its failure is that lower court decisions
would also make these questions more accessible. Rather than the notion of
accessibility, the key for the argument in favour of waiting for a Supreme
Court decision before the use of the NM, is the notion introduced in the pre-
vious part: that of visibility. In other words, waiting for a Supreme Court
decision is rooted not in the court’s virtue as a legal institution (accessibility)
but in its virtue as a political institution (visibility).

Why is it important that every use of the NM be visible? The answer is
accountability. One of the arguments that was raised in response to the fear
that NM might be “a free ticket to religious, political, or racial discrimina-
tion””® was that the public would respond negatively to uses of the NM that
were felt to inflict negative consequences on rights protection.®” In a rights-
protection regime, the use of the NM is an event of exceptional importance
and should therefore receive exceptional public attention. Put differently, it
is not sufficient that the use of the NM be visible; it should be visible as an
exceptional event, and it should be accompanied by exceptional public discus-
sion. If the NM is used in response to a Supreme Court decision, it has a bet-
ter chance of being viewed as exceptional and of yielding exceptional public
discussion. There are three reason for this.

First, waiting for a Supreme Court decision would put the issue on the
national agenda for a longer period of time and would enable various courts
to rule on the matter. This would create not only a plurality of judicial voices
but also an opportunity for a longer and gradual public discussion.”!

Second, Canada is a federal country: for an event to be exceptional it
would have to be considered of national, rather than of provincial, impor-
tance. If a provincal legislature invokes the NM in response to a judicial
decision in that province without waiting for the Supreme Court, the discus-
sion has a greater chance of being considered a provincial issue, and the dis-
cussion might stay within the province. If, on the other hand, the NM is
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used only after the Supreme Court of Canada ruled on the matter, there is a
greater chance that the entire country would discuss the issue. Even though
the NM was created partly to ensure provincial control over some constitu-
tional issues within the province — and thus the final decision whether to
invoke it or not should be made by the provincial legislature — the excep-
tional nature of the NM demands a country-wide discussion of the matter
prior and in response to this decision.

For u NM act Lo be accessible, it should not address com
plex policy issues. For a NM act to be visible, it should
involve an issue in which the public is already interested

Third, waiting for a Supreme Court decision would decrease its use and
would therefore make the NM seem more exceptional in the public’s eye.
Waiting for a Supreme Court decision would result in fewer invocations of
the NM because some acts struck down by lower courts would be upheld by
the Supreme Court. Moreover, because the Supreme Court is the most pres-
tigious court in the country, it would likely be more difficult politically to
override a Supreme Court decision: the legislature would be more hesitant
to use it, compared to a situation in which the NM is invoked in response to
a less prestigious court’s decision.®?

To illustrate the argument, it might be useful to go back to the previous
part’s findings and suggest how a Supreme Court decision would have
made the ignored uses of the NM both more accessible and more visible. In
the case of the pension plan acts, the court would have discussed the differ-
ent terms of the pension plan acts and decided whether they amounted to
discrimination under section 15. Likewise, with the acts regarding educa-
tion, the court would examine whether the privileges given to certain reli-
gious denominations constituted an infringement of sections 2(b) and 15,
freedom of religion, and the right to equality. In both situations, the court
would then examine the section 1 argument that the government would
present. For example, the government could state that the privileges given
to Catholics and Protestants constitute reasonable limits because they seek
to protect Quebec’s socio-religious history, etc. In case the court struck down
the legislation, 1t would have stated exactly why it did sv, and the public
would have had the opportunity to be informed by the court’s reasoning.

Similarly, a Supreme Court decision preceding the sterilization bill might
have had an influence on the public’s perception of that bill. The court
would have addressed the question of whether Charter rights were
infringed by the legislation. Its conclusion would have made it possible to
criticize the government, not only for treating the weak with cruelty, but also
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for violating a specific, concrete Charter right. If the court found that the leg-
islation did limit rights, it would not have been sufficient for the Alberta
government to explain that it had to “balance” the rights of the victims with
the need to save taxpayers’ money. It would have had to make a section 1
argument, which the court would then have scrutinized. The judicial deci-
sion would probably have discussed the constitutional scheme in light of the
Alberta government’s decision to renounce limitation defences and, thus,
make the public realize that the legislation was not entirely negative. It
might be that it would have been easier, politically, to invoke the NM after a
Supreme Court decision.

Finally, it is very unlikely that the Alberta marriage law would have
gained so little attention had a Supreme Court decision preceded the use of
the NM_ Such a decision wonild have exposed the public to a sophisticated
and principled discussion of the questions at stake: Is it discrimination
under section 15 of the Charter to make it possible for same-sex couples to
enjoy the same financial benefits as opposite-sex couples yet not allow them
to achieve marital status? If this is discrimination, can it be justified under
section 1? The public might not have accepted the court’s answer on this
issue, but the public’s ability to address it might have benefited from the
judicial deliberation.

Conclusion

This article seeks to contribute to the discussion of both the theory and the
practice of the NM in Canada. In terms of practice, it introduces the various
ignored uses of the NM. The practice of the NM provides support for the
argument that the NM should never be used to prevent litigation. In terms
of theory, this article proposes a new argument to explain why it is not suf-
ficient for the legislature to delay invoking the NM until a court strikes
down legislation but why the legislature should wait for a Supreme Court
decision.

The connectors between the practice and theory analyses are the notions
of accessibility and of visibility. I argue that invisibility and inaccessibility
decrease the chance of an informed public discussion of the problems
addressed by notwithstanding legislation. For a NM act to be accessible, it
should not address complex policy issues. For a NM act to be visible, it
should involve an issue in which the public is already interested.

The notions of visibility and accessibility explain why it is necessary to
wait for a Supreme Court decision before using the NM and why other pro-
posed solutions are insufficient. The problem with the referendum solution
is that it ensures visibility but not accessibility. The problem with using the
NM in response to a lower court decision is that it ensures accessibility but
not visibility. In contrast to these two, a Supreme Court decision is likely to
promote both accessibility to and visibility of notwithstanding legislation.
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It is important to note that this article does not make the argument that a
Supreme Court decision is necessary or sufficient to induce and improve
public discussion.® Indeed, the Alberta sterilization bill provoked anger and
outrage even though it did not involve any judicial decision.3* At the same
time, the Alberta marriage law, which can be seen as the response to a series
of judicial decisions regarding gay rights, provoked relatively little public
discussion. Nothing prevents the public from engaging in rigorous public
debate, even in areas where the court has said nothing; nothing guarantees
that the public will engage in such deliberation even if the court does rule on
an issue. The argument that I am making is that while not absolutely neces-
sary and sulfficient on its own, a Supreme Court decision prior to the use of
the NM increases the chances of an informed public discussion.

The existence of public discussion prior to the use of the NM cannot, on its
own, save us from oppressive or tyrannical uses of the NM. However, public
discussion does at least increase our chances of being aware of when and
how this powerful constitutional device is being invoked. It will increase the
price that politicians will have to pay when they misuse it and, more impor-
tantly, if they abuse it.

Notes

1 See Act Respecting the Constitution Act, 1982, S.Q. 1982, c. 21. This act repealed all Quebec
legislation and re-enacted it with notwithstanding declarations. In addition, the Quebec
national assembly included a notwithstanding declaration in every law it passed in the fol-
lowing three years. This stopped in December of 1985, following the election of a Liberal
government in Quebec. See Peter Hogg, Constitutional Law of Canada, loose-leaf edition, vol.
2 (Toronto: Carswell, 1997) at section 36.2, p. 36-3. I do not discuss these uses of the notwith-
standing mechanism (NM) in this article because it was not aimed at protecting a specific
piece of legislation but was instead an act of political protest against the fact that the Charter
was entrenched without the Government of Quebec’s consent. For an analysis of the Act
Respecting the Constitution Act and the Supreme Court of Canada’s decision upholding it,
see Ford v. Quebec (A.G.), [1988] 2 S.C.R. 712. See also Lorraine Weinrib, “Learning to live
with the override,” McGill Law Journal 35, no 3 (May 1990), pp. 541-71.

2 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Sched-
ule B to the Canada Act 1982 (U.K.), 1982, c. 11.

3 The literature often refers to a “notwithstanding clause.” This term is confusing because it
has three different meanings in the literature. It refers to 1) the text of section 33, 2) the mech-
anism that section creates, and 3) a clause in an act stating that the act shall operate notwith-
standing the Charter. I use the term “notwithstanding clause” exclusively to refer to the text
of section 33. (Similarly, “the limitation clause” denotes section 1 of the Charter.) In this arti-
cle, the mechanism that the notwithstanding clause establishes is termed the “notwithstand-
ing mechanism,” a declaration in an act that the act or a provision thereof operates
notwithstanding the Charter is called “a notwithstanding declaration,” and an act in which
a notwithstanding declaration appears is “a notwithstanding act.” Many refer to the NM as
the “legislative override.” Unlike the term “notwithstanding,” the term “override” does not
appear in section 33, and therefore I prefer to utilize the former term.

4 This statement is based on information I received from provincial and territorial officials in
the various ministries of justice and ministries of the attorney general.
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5 The Act Respecting the Teachers Pension Plan sets out (at sections 32 and 51) differential
pension eligibility requirements for male and female teachers, thereby potentially offending
the equality provisions of the Canadian Charter and the Quebec Charter of Human Rights
and Freedoms (R.S.Q. c. C-12). Male teachers may generally receive benefits at age sixty-
five, as compared with pension eligibility at age sixty for female teachers. Alternatively,
after ten years of teaching service, minimum ages for pension eligibility are sixty-two and
fifty-eight for male and female teachers, respectively. In addition, this act potentially vio-
lates the Quebec and Canadian charters through its incorporation (at section 28) of the pen-
sion eligibility distinctions of Part VIII of the Education Act (R.5.Q. 1964 c. 235), which date
back to 1941. Part VIII of the Education Act provided (at section 519) for pension benefits to
accrue after twenty years of service, with male teachers becoming eligible at age sixty, in
contrast with female eligibility at age fifty-six. Similarly, the Act Respecting the Civil Service
Superannuation Plan may violate sections 10 and 15 of the Quebec and Canadian charters,
respectively, in that its pension requirements for male civil servants are different from those
for female employees. Benefits may be paid to male civil servants who reach the age of sixty-
two after at least ten years of service. In contrast, the minimum age for temale workers 1s
sixty. Deferred benefits may be paid to males at age sixty-five, in comparison with a mini-
mum age of sixty for females under the pension plan created by the act. The notwithstand-
ing declaration contained in the Act Respecting the Pension Plan of Certain Teachers applies
to all ot the provisions of the act, many of which may violate sections 10 and 15 of the Que-
bec and Canadian charters. The act sets out (at section 19) different pension eligibility
requirements for males and females. Several other sections refer to, and incorporate, the
pension eligibility criteria of the abovementioned acts and are thus potentially open to Char-
ter equality challenges on the basis of the gender distinctions regarding eligibility that are
set out in these acts. Finally, the Act Respecting the Government and Public Employees
Retirement Plan and the Act Respecting the Pension Plan of Management Personnel may be
the subject of Quebec and Canadian charter equality challenges in that the acts provide (at
sections 98, 115.4 and 139, 148, respectively) for pension payments on the basis of the pen-
sion plans established in the first two acts mentioned, which themselves potentially contain
violations of both charters.

The first five acts in Table 2 deal with the system of separate Catholic and Protestant educa-
tion in Quebec and contain similarly worded notwithstanding declarations. Each of these
acts contributes distinct elements to the separate educational scheme. Their notwithstand-
ing declarations refer to the provisions of the acts that “grant rights. and privileges to reli-
gious confessions.” The Act Respecting the Conseil supérieur de I'Education creates the
conseil, and mandates (at section 2) that its members must be drawn in specific proportions
primarily from the Catholic and Protestant communities. In addition, the Education Act for
Cree, Inuit and Naskapi Native Persons grants special privileges for the inspection of
schools (at section 23) and the establishment of school boards (at section 39) by Catholics
and Protestants or by officials from thesc groups. Further, the Act Respecting the Ministére
de I'Education mandates that the minister is to consult with Catholic and Protestant groups
(at section 7) and must uphold and “respect” Quebec’s separate religious educational
scheme (at section 8). As well, the Education Act confers (at section 6) special privileges for
Catholic or Protcstant rcligious “carc and guidance.” The Act Respecting School Elections
grants no explicit rights and privileges to religious “confessions” or denominations. How-
ever, the government appears to have anticipated Charter scrutiny of this act, perhaps
because it is generally a component of, and makes reference to, the Quebec separate school-
ing rcgime. Finally, the Act Respecting Private Education potentially violates sections 15
and 10 of the Canadian and Quebec charters, respectively, by submitting private school edu-
cation to the general rules concerning Catholic and Protestant education set out under other
notwithstanding education acts described in this note. The Act Respecting Private Educa-
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tion incorporates the general rules governing Catholic and Protestant education in provi-
sions, such as section 58, which instruct that the Catholic and Protestant committees should
have the authority to approve certain educational programs.

This fear might not have been justified due to section 15(2) of the Charter, which allows for
affirmative action, and section 25, which states that the Charter’s provisions are not to be
construed as limiting the rights of the aboriginal peoples of Canada.

I thank Sydney Horton, legislative counsel in the Department of Justice, Yukon, for this
information.

As the fourth column shows, the notwithstanding declarations in fifteen of the seventeen
pieces of legislation referred to both the Canadian Charter and the provincial rights protec-
tion document. The only two exceptions were the Quebec act that dealt with the development
of Quebec’s agricultural sector and the one Yukon act. The notwithstanding detlarations in
these two acts deviated only from the Canadian Charter and not from their respective pro-
vincial rights protection documents. The reason for the omission in the Quebec act is that this
act makes a distinction based on age, which was potentially discriminatory. However, unlike
the Canadian Charter, the Quebec Charter protects against discrimination based on age
“except as provided by law” (section 10). Since a statute is clearly “law,” Quebec’s agricul-
tural operations act would satisfy this stipulation. The Yukon notwithstanding act, enacted in
1982, did not deviate from Yukon’s Human Rights Act since the latter was enacted in 1987
(5.Y. 1987, . 3). Interestingly, Yukun's une notwithstanding declaration referrcd to the Cana
dian Bill of Rights (R.S.C., c. C-12.3). The drafter probably assumed that since Yukon was a ter-
ritory and not a province, it was bound by the Canadian Bill of Rights. In Re Branigan [1986],
26 D.L.R (4") 268, the Yukon Territory Supreme Court suggested at p. 275 that in matters
“under the legislative authority of the legislative body of the Yukon Territory,” the Canadian
Bill of Rights did not apply.

The dates on which these acts were enacted are as follows: 19 June 1986 (acts “A” and no.
12); 6 June 1991 (act “B”); 12 June 1996 (act “C"); 21 June 2001 (act “D"); 29 May 1986 (act
“E"); 23 December 1988 (act “F”); 7 June 1994 (act “G"); 17 June 1999 (act “H"); 14 June 2000
(act “I"); 21 June 1989 (act no. 10); 18 December 1992 (act no. 11). The issues of Montreal's
The Gazette and Quebec City’s Le Soleil that were reviewed were those published on the three
days following the ten dates on which the third readings of these eleven acts took place (acts
“A” and no. 12 were passed on the same day). Where a Sunday or a holiday fell within these
three days, only two issues were examined.

The Yukon’s notwithstanding act passed its third reading on 6 December 1982. The White-
horse Star is published three times a week, and the issues checked were those of 8 and 10
December 1982. Both issues included a column entitled “At the Legislature” in which the
paper reported on legislative developments. The journalist who prepared this section appar-
ently did not find the use of the NM interesting or important enough to report but did
report that a minister had confirmed that the “beer price rose” and that another minister
had confirmed that “licence plate fees will be increased.” See, respectively, n.a.. “At the Leg-
islature,” The Whitehorse Star, 8 December 1982, p. 24, and n.a., “At the Legislature,” White-
horse Star, 10 December 1982, p. 6.

The two writers who did mention the ignored Quebec uses, Ann Bayefsky and Lois Mac-
Donald, did not offer a full account of them. Bayefsky, who wrote in 1987, mentioned the
Act Respecting the Pension Plan of Certain Teachers and Amending Various Legislation
Respecting the Pension Plans of the Public and Parapublic Sector (act “A”), but her reference
cites only one of the three notwithstanding declarations that had been inserted into three
different acts by act “A ” See Anne Bayefsky, “The judicial function under the Canadian
Charter of Rights and Freedoms,” McGill Law Journal 32 (1987), pp. 791-833, at p. 824. Mac-
Donald, who probably relied on Bayefsky's reference, not only copied the oversight but did
not update her account with information concerning what had happened between 1987 and



284 : TSVI KAHANA

13

14

15

16

17

18

19
20

21

1994, the year her paper was published. She consequently omitted mention of the renewals
of acts nos. 1 to 4 by acts “B” and “C,” the renewals of acts nos. 6 to 8 by act “E,” the enact-
ments of acts nos. 10 and 12, and the repealing of act no. 11 (tables 1 and 2). See Lois Mac-
Donald, “Promoting social equality through the legislative override,” National Journal of
Constitutional Law 4 (December 1993), pp. 1-27, at p. 21. The point of this comment is not to
highlight the oversights of other scholars. The point is made only to demonstrate that the
enactment of a notwithstanding act is not necessarily a widely noticed event in the Cana-
dian legal and political communities.

The reason the statement refers to works published in English only is because [ do not read
French.  have no information regarding works published in French that deal with either the
twelve ignored Quebec uses or the Yukon use.

Jennifer Robinson, “National Assembly on summer break as labor woes, welfare issue
unsolved,” The Gazette (Montreal), 20 June 1986, p. A4. Interestingly, nine of the eleven dates
appearing in note 10 above are between 29 May and 21 June. These dates are close to when
the Quebec national assembly usually ends its session.

Quebec, National Assembly, Journal des debats. 32" Legislature, 4™ Session, vol. 29, no. 46, 16
June 1986 (Quebec: National Assembly, 1986), p. 2873.

The same thing happened almost exactly four years later. On 14 June 2000, the Quebec national
assembly passed An Act to Amend Various Legislative Provisions Respecting Education as
Regards Confessional Matters (act “]”), which renewed the notwithstanding declaration n
two of the education acts (acts nos. 8 and 9 in Table 2). Three days later, The Gazette reported
that “[sJome 37 bills were adopted in the sitting. ... The assembly adopted laws on confessional
schools, law enforcement, fire safety, traffic safety and municipal reform.” On the same day
Le Soleil reported that “in the course of the spring session, legislators adopted 37 bills. Legis-
fators also passed a law creating a youth-fund; a law on cinemas and law 118 on denomina-
tionalism in the education sector.” In other words, both papers did report the enactment of act
“],” but did not mention the use of the NM in it, even though The Gazette did realize that some
of the bills were “contested.” See, respectively, Sean Gordon, “PQ rams through contested
bills,” The Gazette (Montreal), 17 June 2000, p. A5, and n.a., “Le gouvernement péquiste se
donne des outils,” Le Soleil (Quebec City), 17 June 2000, p. A22. The original French of the
report in Le Soleil reads: “Au cours de cette session printaniere, les parlementaires ont adopté
37 projets de loi. Les parlementaires ont aussi voté une loi créant le Fonds-jeunesse; une loi sur
le cinéma et la loi 118 sur la confessionnalité dans le secteur de 1'éducation.” (I thank Matthew
Woodley for research in French and for translation into English.)

Indeed, on the day following the passage of act “F,” The Gazette mentioned the use of the
NM in Bill 178 but never mentioned the use of the NM in act “F.” See Nancy Wood, “Law
‘barely changes’ Bill 101: premier,” The Gazette (Montreal), 24 December 1988, p. Al.
Marriage Amendment Act, S.A. 2000, c. 3; Bill 202, Marriage Amendment Act, 24 Legisla-
ture, 4™ Session, Alberta, 2000. The bill passed its first and second readings on 23 February
1999, and third reading on 15 March 2000. Cgan v. Canada, [1995] 2 S.C.R. 418; Vricnd v.
Alberta, [1998] 1 S.C.R. 493; M. v. H., (1998) 142 D.L.R. (4th) (Ont. C.A.). The Supreme Court
heard arguments for the latter case in March 1998 before the tabling of the bill and issued its
decision, upholding the ruling, in May 1999, between the first and second reading thereof.
See M. v. I, [1999] 2 5.C.R. 3.

Constitution Act, 1867 (U.K.), 30-31 Vict., c. 3, s. 91(26).

See Kelly Harris, “New law to ban same-sex marriage,” Calgary Herald, 16 March 2000, p.
A1, and James Cudmore, “Alberta bill bans same-sex marriages,” National Post, 17 March
2000, p. AG. Perhaps the reason for the lack of criticism of the marriage law on behalf of the
gay and lesbian community is that since the act was practically meaningless, the members of
that community did not want to waste their public support reserves on such a matter.
Howard Leeson, “Section 33, the notwithstanding clause: A paper tiger?” Choices — Courts
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and Legislatures 6, no. 4 (2000), pp. 1-22, at p. 14. June 2000 is the date on the cover page of
the publication.

Donna Greschner and Ken Norman, “The courts and section 33,” Queen'’s Law Journal 12, no.
2 (Fall 1987), pp- 155-98, at pp. 155-56.

5.5.1979, c. 24.1.

RWDSU v. Govt. of Saskatchewan, [1985] 19 D.L.R. (4th) 609 (Sask. C.A).

RWDSU v. Govt. of Saskatchewan, [1987] 1 S.C.R. 460.

See Hogg, Constitutional Law of Canada, s. 36.2, p. 36-4.

See Frederick L. Morton, “The political impact of the Canadian Charter of Rights and Free-
doms,” Canadian Journal of Political Science 20, no. 1 (March 1987), pp. 31-55, at p. 47; Gre-
schner and Norman, “The courts,” Queen’s Law Journal, p. 191, footnote 84; Leeson, “Paper
tiger,” Choices, p. 15.

Morton, “Political impact,” Canadian Journal of Political Science, p- 47.

Ford v. Quebec (A.G.), p. 768-87.

Janet Hiebert argues that Bill 178 was not necessarily in conflict with the Ford decision, and
she suggests that its use of the NM was pre-emptive rather than remedial. See Janet Hiebert,
Limiting Rights ~ the Dilemma of Judicial Review (Montreal and Kingston: McGill-Queen’s Uni-
versity Press, 1996). Hiebert argues that because the court found that the purpose of preserv-
ing French dominance in Quebec was constitutional and it was only the means that were not
the least drastic, it is possible that the inside—outside compromise “might [have been] inter-
preted by the Court as a reasonable attempt to ensure that the promotion of the policy objec-
tive did not impose an overly severe restriction on freedom of expression,” pp. 143-44. 1
disagree with this analysis. The court did not suggest that the package created by the legisla-
tion was unconstitutional. What it said was that the specific means of French-only signs was
unconstitutional since it was unnecessary in achieving the legitimate goal of preserving
French dominance in Quebec. The French-enly requirement for signs would have therefore
remained unconstitutional, whether it applied to certain kinds of signs or all signs. Hiebert
would have been right had the court struck down the sign policy based on the proportional-
ity part of the Oakes test, where the court weighs the overall benefit of the legislation against
the cost to rights protection. (See R. v. Oakes, [1986] 1 S.C.R. 138.) If that were the case, the
fact that the new sign law was less restrictive of rights might have been relevant in consider-
ing the overall impact of the legislation. But, since the policy was struck down on minimal
impairment grounds (the third stage of the Oakes test, Ibid.), the fact that the new act was
less restrictive of rights is irrelevant.

See Patrick Monahan, Meech Lake — The Inside Story (Toronto: University of Toronto Press,
1991), pp. 159-60; Andrew Cohen, A Deal Undone — the Making and Breaking of the Meech Lake
Accord (Vancouver: Douglas & Mclntyre, 1990), p. 200

Ibid. The text of the Meech Lake Accord appears at p. 297.

Ibid., p. 4.

Ibid., pp- 164-66; Cohen, Deut Undune, pp. 197-200; Christopher I Manfredi, Judicial Power
and the Charter: Canada and the Paradox of Liberal Constitutionalism, 2" edition (Toronto:
Oxford University Press, 2001), pp. 186-87; Hiebert, Limiting Rights, pp. 140-41.

U.N.H.R.C., 47" Sess., UN Doc. CCPR/47/D/359/1989 and 385/1989. This document is a
communication of opinions subiuitted by John Ballantyne, Elizabeth Davidson and Cordon
MclIntyre and was adopted on 31 March 1993.

An Act to Amend the Charter of the French Language (S.Q. 1993 c. 40, ss. 18, 22), which
amended, respectively, sections 58 and 68 of the Charter of the French Language (RS.Q. c.
C-11). The “explanatory notes” i the Lill stated that it sought to amend the legislation “in
order to bring some of its provisions ... into harmony with the decisions rendered by various
authorities.” Bill 86, An Act to Amend the Charter of the French Language, 34t Legislature,
27d Session, Quebec, 1993. The non-renewal of the notwithstanding declaration was not
mentioned in the explanatory notes.
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In La Procureure générale du Québec c. Les Enterprises W.F.H. Itée, [1999]].Q. No. 4586 (QL), it was
held that Ford's approval of the predominantly French requirement was no longer in force
since, ten years after Ford, the government had an obligation to reintroduce evidence that the
status of the French language remained vulnerable in Quebec. Since no such evidence was
presented, the court struck down section 58. The Quebec minister of justice announced that
the province would appeal, but the option of using the NM was not even mentioned. See
Campbell Clark, “Judge strikes down key part of language law,” National Post, 21 October
1999, p. A1; Ingrid Peritz, “Sign rules struck down in Quebec,” The Globe and Mail, 21 October
1999, p. Al. The decision was reversed on appeal. See [2000} J.Q. No.1165 (QL).

Report by expert witness Gerald Robertson, a law professor at the University of Alberta,
and submitted to the Alberta Court of Queen’s Bench as part of the evidence considered in
Muir v. Alberta (1996), 132 D.L.R. (4") 695 (Alta. Q.B.). The report was endorsed by the court
(pp- 721-23) and was included at p. 744 as Appendix “A” to the judgement. See also p. 745.
Ibid., p. 744.

Ibid., pp. 721-22.

Ibid., pp. 722-23.

The exact amount was $740,780 but this figure did not include costs or certain interest items.
See Muir v. Alberta, p. 699. The government of Alberta states that the amount was “approxi-
mately $1,000,000 in damages, interest and costs.” See Alberta, Ministry of Justice, News
Release, “Background Information” for the Institutional and Sexual Sterilization Compensation Act,
10 March 1998 (Edmonton: Ministry, 1998).

Alberta, Legislative Assembly, Debates and Proceedings (Hansard). 24™ Legislature, 2" Ses-
sion, no. 23, 10 March 1998 (Edmonton: Queen’s Printer, 1998), p. 775; Bill 26, Institutional
Confinement and Sexual Sterilization Compensation Act, 24" Legislature, 2! Session.,
Alberta, 1998.

Ibid., s. 4 (1).

Ibid., s. 4(2).

Ibid., ss. 4(3), 4(4).

Ibid., s. 5(1).

Ibid., ss. 5(2), 5(3).

Ibid., s. 6.

Ibid., s. 8.

R.S.A. 1980, c. A-16. )

Ken Nelson, a sterilization victim, said to the media, “I stood in the legislature gallery today
and watched the Premier of Alberta take the rights away from 700 hundred people” (cited in
Larry Johnsrude, “Province revokes rights,” The Edmonton Journal, 11 March 1998, p. Al). It
seems that the opposition parties, who knew in advance about the tabling of the bill, made
sure that some sterilization victims would be present at the legislature. Mr. Nelson later
appeared with his story on national television (Jeffs and Thomson, “Victims anger moved
Klein,” Edmonton Journal, p. A5). One politician stated that it was thic television appearance
that made Klein question the bill (Ibid.).

Brian Laghi, “Alberta to limit compensation for eugenics victims,” The Globe and Mail, 11
March 1998, p. A1; Steve Chase, “Sterilized Albertans irate over cash deal,” Calgary Herald,
11 March 1998, p. Al. See Johnsrude, “Province revokes rights,” Edmonton Journal. The
March 11 issue of The Edmonton Journal is a good reflection of the public outrage surround-
ing the bill. The newspaper dedicated a large amount of space to reports, editorials and
accounts of the horrors the victims suffered. The stories and editorials were replete with
charged language such as “a black day for Alberta,” “blatant dicrespect for its citizens,” “an
arrogant move,” and “robbery of handicapped people” (Ibid.). Other examples of this type
of reaction in the same issue: “absolutely draconian” (Conservative Senator Ron Ghitter, a
spokesman for the Alberta Dignity Foundation and a former Conservative MLA, as quoted
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in Ibid.), “terribly repugnant” (Ibid.), “a totalitarian regime” (Ibid.), “mean-spirited”(Ibid.),
“heavy-handed” (lawyers for the victims as quoted in Ibid., p. A16), “draconian” (Ibid.).
Although the government withdrew the bill from the legislature on 11 March, the 12 March
issue of The Edmonton Journal continued its fierce attack, using expressions such as “the
nightmare scenario” (Kathleen Mahoney, a University of Calgary law professor, as quoted in
Tom Arnold, “Use of ‘sledgehammer’ law condemned,” The Edmonton Journal, 11 March
1998, p. A5), “like ... in banana republics and repressive dictatorial regimes” (Ibid), “[a]
strong-arm tactic” (Ibid.), “big, bullying, paternalistic government at its worst” (“Editorial:
An outrage, and an abuse of power,” The Edmonton Journal, 11 March 1998, p. A12), “humili-
ating” (Ibid.), “frightening” (Ibid.), “legislative tyranny” (Ibid.), “moral emptiness” (Linda
Goyette, “Decency doesn’t live here anymore,” The Edmonton Journal, 11 March 1998, p.
A12), “the hard slap that overwhelms other injustices” (Ibid.), “a cheat” (Ibid.), “[saving]
bucks at the expense of disabled citizens” (Ibid.), “disgrace” (Ibid.), “bunch of cowards”
(Ibid.), “disgusting” (Ibid.), “shrinking the scope of liberal democracy” (Ibid.); “mean,
dumb and gutless” (Marc Lisac, “Alberta’s Bill 26 is mean, dumb and gutless,” The Edmon-
ton Journal, 11 March 1998, p. A13), “chicken-hearted” (Ibid.), “pea-brained”(Ibid.), “the
morality of an egg-stealing magpie and the social conscience of a coyote” (Ibid.), “remorse-
lessly” (Ibid.), “a large person shoving a small one onto the floor” (Ibid.). I chose to quote
only the short expressions used by the critics. The reports and editorials obviously went
beyond these expressions to also attack the legislation on its merits and ou the lack of politi-
cal wisdom displayed by the introduction of such a bill. ’
Brian Laghi, “Klein retreats in rights scrap,” The Globe and Mail, 12 March 1998, p. Al.

The Edmonton Journal stated that Premier Klein’s office received about 250 calls and that this
brought home to him the extent of the public’s anger (Allyson Jeffs, “About face,” The Edm-
onton Journal, 12 March 1998, p. Al). See also Graham Thomson, “Victims,” The Edmonton

Journal, 12 March 1998, p. A5; Allyson Jeffs and Graham Thomson, “Victim's anger moved

Klein,” The Edmonton Journal, 12 March 1998, p. A5; Larry Johnsrude, “A problem of percep-
tion,” The Edmonton Journal, 12 March 1998, p. AS.

Alberta, Legislative Assembly, Debates and Proceedings (Hansard). 24'" Legislature, 2" Ses-
sion, no. 23, 11 March 1998 (Edmonton: Queen’s Printer, 1998), pp. 812-13.

Jeffs, “ About face,” The Edmonton Journal.

Alberta, Legislative Assembly, Debates, 11 March 1998, pp. 854-55.

A question that [ am not addressing here is what it was that made the public respond nega-
tively to the uses of the NM in the sign law and in the sterilization bill. Was it the very invo-
cation of the NM? Was it the way in which it was invoked? Was it the specific policy enacted
in the notwithstanding acts? Can these factors be isolated from each other? For a discussion
of these points, see Tsvi Kahana, “The Partnership Model of the Canadian Notwithstanding
Mechanism ~ Failure and Hope” (S.J.D. diss., Faculty of Law, University of Toronto, 2000),
pp- 216-26.

The reason for this decision is probably that the backlash from the sterilization bill made the
Alberta government very apprehensive about proposing to use the NM again. See Kahana,
“Partnership Model” (diss.), pp- 221-25.

The suspicion that the public was generally unaware of this legislation is supported by the
following episode. On 22 March, only one week after the passage of the marriage law in the
Alberta legislature, a similar incident took place in the federal Parliament. The government
amended the bill that extends benefits to same-sex couples, to make it explicit that the bill
does not change the definition of marriage as a union between a woman and a man. This
amendment created controversy in Parliament, and a repart on this controversy was the first
item on the cBC's evening news program, The National (22 March 2000). Obviously, what
happened in Alberta a week prior would have been a very interesting thing to include in the
report since both legislative developments dealt with exactly the same thing: same-sex mar-
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riage. Nevertheless, Alberta’s week-old legislation was not mentioned in the report. The
suspicion that indeed the cBC news desk was unaware of the Alberta marriage law is
enhanced by the fact that the Alberta marriage law was not reported by the csc’s The
National in the five days following its enactment (available online at: <http://cbc.ca/
national /trans/index.html>).

Muir v. Alberta, p. 735 (emphasis added).

Ibid., pp. 734-35.

Current case law (which has not changed since the tabling of the sterilization bill in March
1998) would not be in favour of the victims, either on the section 7 front or on the section 15
front. Two section 7 arguments that are relevant to the sterilization matter were rejected by
the courts. The first was the argument that since damages in tort are intended to make the
victim whole again, limiting the compensation amount curtails the victim’s ability to tully
heal. Another possible argument would be more practical to suggest that since damages are
awarded to help the victim pay for the care and assistance they now require, limiting their
amount limits the victim’s liberty and security. Both these arguments were rejected since the
courts refused to read the protection of economic interests into section 7. See Whitbread v.
Walley, [1988] B.C.] No.733; aff'd [1990] 3 S.C.R. 1273.A. Section 15 arguments would also not
necessarily succeed. In Re Workers’ Compensation Act 1983 (Newfoundland) ss. 32 & 34, {1989] 1
S.C.R. 922, the Supreme Court of Canada found that the Newfoundland Workers’ Compen-
sation Act, 1983 did not intringe on section 15 even though it denied workers and their fam-
ilies the right of action against their employer and any resulting compensation for injuries
received at work. The court ruled that the status of workers under this act was not a ground
analogous to those listed section 15(1) and therefore such a limitation on these workers’
rights of action was not discrimination within the meaning of section 15. It might be argued,
of course, that there is a difference between workers and sterilization victims. Being a steril-
ization victim is “personal and immutable” whereas workers can leave their jobs whenever
they want. Therefore, there is a better reason to consider their disability as an “analogous
ground.” See Hogg, Constitutional Law of Canada, s. 52.7(b), p. 52-18 and s. 52.7(e), p. 52-9.
Hogg’s argument, however, has not yet been adopted in the case law. In fact, in Hernandez v.
Palmer, [1992] O.]. No. 2648 (Gen. Div.), the Ontario Court of Justice, citing the Workers” Com-
pensation Reference (1983), noted that being the victim of a particular kind of tort is not an
analogous ground of discrimination.

The possibility that the bill might not have infringed any Charter rights was mentioned nei-
ther by the media nor even by the politicians who supported the bill. In fact, as much as the
discussion in the press concentrated on “human rights” and on the Charter, there was
hardly any reference to actual Charter rights. The two exceptions were 1) the text of section
15 was mentioned in an article reporting what a lawyer for some of the victims had said
(Chase, “Sterilized Albertans irate over cash deal,” Calgary Herald, p. A2); and 2) a report cit-
ing a comment by Premier Klein to the effect that the legal advice the government received
cautioned that the bill might violate “legal rights” (Stcve Chase, “Klein says goal was to
spare tax-payers,” Calgary Herald, 12 March 1998, p. A3).

Responding to questions by MLAs, the premier and minister of justice said that in the prep-
aration of the bill the government received legal advice from the Department of Justice as
well as two law firms. See Alberta, Legislative Asscmbly, Debates and Proceedings (Hansard).
24! Legislature, 2™ Session, no. 26, 12 March 1998 (Edmonton: Queen'’s Printer, 1998), p.
855. The government refused to release these opinions (Ibid.). A possible line of argument in
favour of invoking the NM with the enactment of the bill without waiting for a judicial deci-
sion could have been the following: if the bill had been cnacted without a notwithstanding
declaration, the victims would have sued for more than $150,000 and would have asked the
court to declare the $150,000 cap unconstitutional. If indeed the court had found that this
cap constituted a limit on a Charter right and was not justified under section 1, it would
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have been too late to use the NM, since the Ford case ruled that section 33 cannot be used ret-
roactively. Thus, invoking the NM after actions had been filed would have meant that the
government would have had to pay more than $150,000 to the victims who filed their claims
before the invocation of the NM, and the purpose of the legislation would have been under-
mined. The desire to ensure that the legislation was valid at all costs probably explains why
the notwithstanding declaration (section 3) referred to all available Charter rights (sections 2
and 7 to15) even though the bill clearly did not violate most of these rights (e.g., freedom of
association [section 2(d)] and the right to an interpreter in court proceedings [section 14]).
This is especially clear in the sign law example. The courts phrased the question as a mini-
mal impairment question and asked whether the French-only sign policy was necessary for
the survival of the French language in Quebec. The question was discussed by many Quebec
legislators as a purely political question regarding the relations between two groups of peo-
ple (i.e., should anglophone Quebeckers have the right to post their signs in English, or
would this be too great a concession?). For the debate in the Quebec national assembly
regarding Bill 178, see Kahana, “Partnership Model” (diss.), pp. 207-14.

See RS.A. c. M-6,s. 1.1; RS.Q. c. C-11.

[1986] 21 D.L.R. (4th) 354 (Que. C.A.). This decision was overruled by the Supreme Court of
Canada in Ford v. Quebec (A.G.).

Aside from acts “G” and “H” (Table 2), there is another act among the thirteen ignored Que-
bec notwithstanding acts that dealt mainly, but not exclusively, with the renewal of notwith-
standing declarations. This was the Act to Amend the Charter of Human Rights and
Freedoms and Other Legislative Provisions (act “C” in Table 1). Four of the eleven sections
of this two-page act dealt with renewing the notwithstanding declarations in four of the
pension plan acts. Even the other sections of this act, which included amendments to the
Quebec Charter of Human Rights and Freedoms, involved pensions and retirement or
insurance plans. This act was also ignored. It should be noted, however, that while the strat-
egy of making the enactment or renewal of the notwithstanding declaration the sole or main
part of the act did not seem to affect the level of public awareness, it did seem to increase the
notice paid to the acts by the drafters of the legislation. The explanatory notes to three acts -
“C,” “G” and “H” — mention the renewal of the notwithstanding declaration. However, the
explanatory notes attached to the other notwithstanding acts do not. This is significant
because the explanatory notes represent what the drafters felt were the most important and
relevant features for legislators to know.

For such a proposal, see Scott Reid, “Penumbras for the People: Placing Judicial Supremacy
under Popular Control,” in Anthony A. Peacock, ed., Rethinking the Constitution: Perspectives
on Canadian Constitutional Reform (Toronto: Oxford University Press, 1996), pp. 186-213. This
idea was adopted in Alberta in Bill 38, Constitutional Referendum Amendment Act, 24"
Legislature, 3" Session, Alberta, 1999 (first reading 29 April 1999, second reading 11
November 1999). This bill was tabled after the sterilization bill fiasco. Ironically, the bill
explicity states that the referenduimn requirement dves not apply 1o “a Bill or a provision of a
Bill within the jurisdiction of the Legislature that relates to who may marry” (section 2.1{3]).
In other words, even if this proposal were law, the Alberta marriage law would have been
exempt from the otherwise required referendum, which would surely provoke angry
responses from Albertans and other Canadians.

See Manfredi, Judicial Power, pp. 191-92.

See Paul C. Weiler, “Of judges and rights, or should Canada have a constitutional bill of
rights?” Dalhousie Review 60 (1980-81), pp. 205-39, at pp. 221-27 and 231-36; Paul C. Weiler,
“Rights and judges in a democracy: A new Canadian version,” University of Michigan Journal
of Law Reform 18, no. 1 (Fall 1984), pp. 51-92, at pp. 64-5; Peter Russell, “Standing up for not-
withstanding,” Alberta Law Review 29, no. 2 (Winter 1991), pp. 293-309, at pp. 295-99.
Weiler’s 1980 paper, which is a pre-Charter proposal for a NM to override judicial decisions,
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does not even discuss the possibility of using such a mechanism pre-emptively. Neither
Weiler’s 1984 paper nor Russell’s paper explicitly states that the NM should only be used
remedially, but their talk of the NM as a mechanism for the correction of judicial errors nec-
essarily implies that the NM should be used only after the Supreme Court has ruled on a
matter and erred. Manfredi explicitly suggests amending section 33 such that it allows only
for remedial uses of the NM. See Manfredi, Judicial Power, pp. 192-93.

See Leeson, “Paper tiger,” Choices, p. 15.

Manfredi seems to be making the same argument using different language. He suggests that
using the NM in a pre-emptive fashion amounts to legislative supremacy because “[t]he
doctrine of constitutional supremacy includes an important review function for the courts”
(Manfredi, Judicial Power, p. 192). However. Manfredi’s emphasis on the court’s “important
function” and not on the individual’s right to air her rights claim misses the point. The fact
that a few individual acts invoke the NM pre-emptively and thus prevent judicial review
does nothing to the court’s “important review function” since in the vast majority of cases
the NIM is not invoked and the court may perform a review. In contrast, if we look at the
matter from the individual’s perspective, pre-emptive uses of the NM block access to the
courts and the individual therefore loses the chance to air her grievances: it does not matter
that in most other cases individuals have access to justice.

Greschner and Norman, “The courts,” Queen’s Law Journal, p. 193.

Ibid., pp. 191-92. For this argument, see also Janet L. Hiebert, “Why must a bill of rights be a
contest of political and judicial wills? — The Canadian alternative,” Public Law Review 10, no.
1 (March 1999), pp. 22-36, at p. 33. The argument that a remedial use of the NM is likely to
produce a better public discussion assumes - rather than demonstrates — that judicial review
will generate public discussion and that the court has the ability to educate the public.
Needless to say, this assumption is not uncontested. Many believe that a judicially enforced
rights-protecting constitutional regime sterilizes politics, constrains deliberation, and moves
the discussion of important political issues out of the political institutions and into the
courts. This important theoretical disagreement is beyond the scope of this article. I should
say, however, that even critics of the Supreme Court of Canada believe that the court does
have the power to educate the public and has done so in the past. See Weiler, “Rights and
judges in a democracy,” University of Michigan Journal of Law Reform, pp. 76-7; Russell,
“Standing up,” Alberta Law Review, pp. 300-301. Hiebert, “Why must a bill of rights be a con-
test?” Public Law Review, pp. 25-9. For a discussion of the ways in which a remedial NM can
contribute to public discussion, see Mark Tushnet, “Policy distortion and democratic debili-
tation: Comparative illumination of the countermajoritarian problem,” Michigan Law Review
94, no. 2 (November 1995), pp. 245-301.

Greschner and Norman, “The courts,” Queen’s Law Journal, p. 192.

Brian Slattery, “Canadian Charter of Rights and Freedoms — Override clauses under s. 33 -
whether subject to judicial review under section 1,” Canadian Bar Review 16, no. 1 (March
1983), pp. 391-97, at p. 397. See also John D. Whyte, “On not standing tor notwithstanding,”
Alberta Law Review 28, no. 2 (Winter 1990), pp. 347-57, at pp. 354-57.

See Weiler, “Of judges and rights,” Dalhousie Review, p. 234, and Weiler, “Rights and judges,”
University of Michigan Journal of Law Reform, p. 81.

For how the passage of time can influence people’s and legislators’ preterences, see Tushnet,
“Policy distortion,” Michigan Law Review, pp. 293-94.

This argument would obviously weaken if the lower court struck down the law unani-
mously, while the Supreme Court ruling was a majority decision. In this case, the Supreme
Court decision would make it easier for the legislature to invoke the NM since 1t could argue
that rather than acting against rights protection, it adopted the judicial opinion of the dis-
sent. In other words, a divided Supreme Court decision might actually legitimize the use of
the NM.
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83 For the problem of “democratic debilitation” created by legislative and popular reliance on
the judiciary to deliberate on important issues, see Ibid., pp. 245-49 and 275-77.

84 There was, of course, an element of the courts—legislatures relationship in the bill, since the
bill's purpose was to limit the amount courts could award in certain cases. Indeed, Opposi-
tion Leader Pam Barrett criticized the bill, among other reasons for “interfering with the
judiciary” (Alberta, Legislative Assembly, Debates, 10 March 1998, p. 780). However, the bill
itself was not enacted in response to a court’s decision, nor did it stand in direct opposition
to such a decision. )



