Tsvi Kahana' UNDERSTANDING THE NOTWITHSTANDING

MECHANISM’

1 Imivoduction

In recent years, Canada has gained international recognition as a consti-
tutional empire. Commentators overseas often refer to the Canadian
Charter of Rights and Freedoms' as an exemplary rights protection docu-
ment,’ and judges across the globe, from China’ to South Africa® to
Israel,” cite Canadian constitutional cases with comfort. This phenom-
enon evokes pride in Canadian lawyers, especially given the American
hegemony in constitutional theory. In fight of this pride in Canadian
distinctiveness, it is surprising that so little has been written about the
most unique feature of the Charter, the Notwithstanding Mechanism
(NM)® provided under s. 33.”7 This dearth of literature is glaring, especially
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See “Canadian Legal Wisdom a Hot Commodity Abroad’ The Globs and Muil (28 August
20003 AL :

4 See, eg., Statev. Makwanyane (1995), 3 8.A, 391 (C.C.) at paras. 60-2,

See, e.g., United Mizrahi Bank Lid., ¢f ol v. Migdal Cooperative Village, of ol (1995}, 49 P.D.
221 at para. 98. :
Reference is often made to a ‘notwithstanding clause.” This term is confusing because

" it has three differens meanings in the literature in which itis discussed, Itis alternatively

veferred to as (a) the text of 5. 33, (b) the mechanism that the section creates, or (¢}
a clause in an act stating that the act shiall operate notwithstanding a Charter provision.
1 use the term ‘notwithstanding clause’ exclusively to refer to the text of 5. 33. Similarly,
the ‘limitation clause’ denctes the text of 3. 1 of the Charter. In this paper, the
mechanism that the notwithstanding clause establishes is termed the ‘notwithstanding
mechanism’ or NM. For the purpose of further clarification, a declaration inan act that
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given the reams of scholarly treatment generated by analysis of the other
distinctive feature of the Charter, s. 1's limitation clause.? The purpose of
this article is to help fill this gap in Canadian constitutional theory by
exploring the idea of the NM.

Section 33 provides Canadian legislatures with the ability to displace
most Charter rights.” A Canadian legislature’s ability to ignore rights re-
mains constrained in two ways: first, the legislature must expressly declare
that the legislation shall apply notwithstanding certain Charter provi-
sions, thereby risking public condemnation; second, after a period of five
vears, if the legislature wants the rightsviolating measure to continue, it
is required to re-enact the measure, possibly in the face of renewed
public outery. Ultimately, however, if a legislature is determined to
preserve a law that violates most fundamental Charter-protected rights, it

can do so.i

the act or a provision thercof operates notwithstanding the Charter s called ‘a
notwithstanding declaration,’ and an act in which a notwithstanding declaration
appears is ‘a notwithstanding act.” Many observers refer to the NM as the ‘legistative
override.” Unlike the term ‘notwithstanding,” the term ‘override’ does notappesarins.
33, and therefore I prefer to use the former.

S. 33 reads as follows:

~I

Excefition where express declaration

33. (1) Parliament or the legislature of a province may expressly declare in an Act of
Parliament or of the legislature, as the case may be, that the Act or 2 provisicn thereof
shall operate notwithstanding a provision included in section 2 or sections 7 to 15 of
this Charter.

Oferation of exceplion

(2} An Act or a provision of an Act in respect of which a declaration made under this
section is in effect shall have such operation as it would have but for the provision of
this Charter referred to in the declaration.

Five year limitation

(3) A declaration made under subsection (1) shall cease 1o have effect five years after
it comes into force or on such earlier date as may be specified in the declaration.
Re-enactment

{4) Parliament or a legistature of a province may re-enact a declaration made under
subsection (1j.

Fioe year milation

(5} Subsection {3) applies in respect of a re-enactment made under subsection (4).

8 See, e.g, the abundance of literature referred 1o in R, Devlin, ‘The Charier and
Anglophone Legal Theory' (1997} 4 Rev.Const.Stud, 19.

9 5,33 can be applied to fundamental freedoms (s. 2), including freedom of religion and
conscience, freedom of expression and assembly, and freedom of association; legal
rights {ss. 7-14); and equality rights (s. 15). In contrast, 5. 33 cannot be invoked with
respect to democratic rights (ss. 3-8}, mobility rights (5. 6), rights regarding the official
fanguages of Canada (ss. 16-22), minority language education rights (s. 23), or gender
equality rights (s, 28,

10 Foran argument that evens. 33 does not allow for extremely severe vislations of rights,
see B. Slattery, ‘Override Clauses under 8. 33 - Whether Subject to Review unders, 1’
(1983} 61 Can.Bar.Rev. 391; D, Arbess, ‘Limitations on Legislative Override under the

UNDERSTANDING THE NOTWITHSTANDING MECHANISM 223

This situation exists because no consensus regarding the issue of rights
existed when the Charter was adopted. Prime Minister Pierre Trudeau
introduced the notwithstanding clause in the final stages of the negotia-
tions surrounding the patriation of the Canadian Constitution.” Tro-
deau’s patriation sought to establish final Canadian independence from
Britain, to affix an amendment procedure to the Constitution, and to
entrench a Charter of Rights, enumerating the political rights of Cana-
dians."” However, confronted by wide differences between the opponents
and the supporters of entrenchment, the parties settled on the compro-
mise of an entrenched Charter subject to a NM that would allow legisla-
tures to deviate from the rule of rights protection. Pragmatically speak-
ing, there is no doubt that the compromise reflected a clever choice.
While the courts have found many laws unconstitutional due to Charter
infringement, the legislature has rarely invoked the NM. In other words,
even if Canada does not enjoy a full rights protection regime de jure, it
clearly enjoys such a regime de facto. Although the wisdom of this com-
promise and the success of the NM in practice are significant issues, they
are rot the focus of this article.’ Rather, | am concerned here with the
theoretical underpinnings of the NM.

Only three Canadian writers ~ Paul Weiler, Brian Slattery, and Lorraine
Weinrib - have offered a theoretical foundation for the NM."® Weiler sees
the mechanism as a tool for correcting judicial errors; Slattery’s view is that

Canadian Charter of Rights and Freedoms: A Matter of Balancing Values' (1983) 21
Osgoode Hail .. 113,

i1 For a history of the NM, see H. Leesan, ‘Seclion 33, the Notwithstanding Clause: A
Paper Tiger’ {2000) 6:4 Choices 1 at 6-14 [hereinafter ‘Paper Tiger'].

12 For a history of the 1982 patriation, see R. Romanow, }. Whyte, & H. Leeson, Ganada
Notwithstanding (Torontoe: Carswell/Methuen, 1984).

13 For an analysis of the practice of the NM in Canada see T. Kahana, ‘The Not
withstanding Mechanism and Public Discussion: Lessons from the Ignored Practice of
Section 33 of the Charter’ (2001) 44 CanPub.Admin. 255 [bereinafter ‘Notwith-
standing Mechanism’]. The only blatant abuse of the NM seems to be Quebec’s
infamous Act Respeciing the Constitution Act, 1982, 5.Q2. 1982, ¢. 21, This Act repealed all
of Quebec’s legislation and then re-enacted it with newly affixed notwithstanding
declarasions. Significanily, the use of the NM in this instance was not aimed at
protecting a specific piece of legisladon bug, rather, was an act of palitical protest
against the fact that the Charter was entrenched without the Quebec governinent’s
consent. For a critical discussion of Quebec’s Act Respecting the Constitution Act and
the Supreme Court of Canada's decision to uphold itin Ford v, Quebec (A}, [1988] 2
S.CR. 712, see L, Weinrib, ‘Learning to Live with the Override’ {1990} 35 McGill LL
541 {hereinafter ‘Learning to Live'}.

14 T address these questions in T. Kahana, The Partnership Model of the Canadian

Notwithstanding Mechanism: Failure and Hope (8.].D. Thesis, Faculty of Law, University of

Toronte 2000} [unpublished] at ¢k, 5 [hereinafter Partnershify Model].

Other commentators have expressed supportfor the NM, but all of them have followed

Weiler, even if not always acknowledging this fact. Some of Weiler’s followers are

mentioned in note 26 infra,

o
o
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the mechanism is aimed at preventing such errors; and Weinrib reasons
that the mechanism enables the legislature to create exceptions to rights.
According to Weiler, while judicial review of the constitutionality of
legislation is an important aspect of constitutional democracy, the
practice should not be determinative, since courts are not immune from
making mistakes. If the court strikes down legislation based on an
erroneous interpretation or application of the Charter, the NM allows the
legislature to correct this mistake by re-enacting the impugned legisla-
tion. ® Slattery believes that the NM can be used to prevent the court from
making such mistakes. According to Slattery, if the legislature is confi-
dent that an act is constitutional — to such an extent that it believes any
judicial decision to strike it down would be erroneous — it can simply
invoke the NM pre-emptively and thus prevent judicial review altogether.”
Both Weiler and Slattery advocate the legislature’s use of the NM only
to protect legislation believed by the legislature to be constitutional, and
only in circumstances where the court’s striking down of this legislation
must necessarily be erroneous. To state the position differently, both
believe that while invoking the mechanism, the legisiature acts as a
‘super-court’'? in that it makes its own judgment on the constitutionality
of the relevant legislation. It is this construction that Weinrib challenges
in her approach to the NM. According to Weinrib, the legislature does
not declare the constitutionality of an act by invoking the NM. Rather, it
concedes that the legislation it is enacting might be unconstitutional, but
nevertheless ought to be enacted as an ‘exception’ to the rights guaran-
teed by the Charter.” Creating such exceptions, Weinrib argues, makes
the legislature not a ‘super-court’ but, rather, a ‘super-legislature.”
These three approaches to the NM form the starting point for this
article’s analysis. Part I of this analysis examines whether these three
theories fit within the text of 5. 83, concluding that of the three ap-
' proaches, Weinrib’s exceptions approach best fits the text of the Charter
because it conceptualizes the NM as a legisiative rather than a quasi-
judicial mechanism. Part HI moves from constitutional law to constitu-
tional theory. It concludes that none of the three approaches survives
theoretical scrutiny. Both Slattery’s prevention of judicial error approach

16 P.C. Weiler, ‘Of Judges and Rights, or Should Canada Have a Constitutional Bill of
‘Righes?’ (1980/81) 60 Dal.Rev. 205 [hereinafier ‘Judges and Rights (1980)°}; P.C.
Weiler, ‘Rights and Judges in 2 Democracy: A New Canadian Version’ (1984) 18
U.Mich.J.Law Reform 51 [hereinafter ‘Rights and Judges (1984)°].

17 B.Slatery, ‘A Theory of the Charter’ (1987) 25 Osgoode Hali L. 701. Slattery does nor
mention the notion of prevention of judicial error. This notion encompasses my
understanding of Slattery’s approach. See text accompanying note 30 infra.

18 'This is Weinrib's term, Weinrib, ‘Learning 1o Live,” supra note 13 ag 563,

19 Ibid.

20 Ikid.
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and Weinrib's exceptions to rights approach fail because they allow the
legislature to use the NM pre-emptively, thereby silencing the court
altogether and obstructing individuals whose rights are infringed from
airing their claims. Weiler’s check on judicial error approach does not
suffer from this flaw, since his theory requires that the NM be invoked
only if the courts err in striking down an act. His approach, however,
suffers from a different fault: it supports the idea that a non+judicial body
can correct judicial mistakes. Such an idea contradicts the fundamental
constitutional notion that courts are better suited to engage in constitu-
tional interpretation than legisiatures, since it allows the less able legisla-
ture to supervise the more able court.

After rejecting the theories of Weiler, Slattery, and Weinrib, the article
moves an to posit an alternative approach to the NM. This alternative, the
‘deliberative disagreement approach,” holds that the role of judicial
review under the Charter is not to supervise the legislature but, rather, to
deliberate about the Charter’s meanings. The legislature must permit the
court to lead national deliberation about these meanings, and therefore
ought not be allowed to use the NM until the Supreme Court has deliber-
ated on the constitutionality of a given piece of legislation. Once the
court delivers its ruling, the legislature is free to reject it and to re-enact
the impugned legislation. This approach is similar to Weiler’s, since it
heolds that the NM should be invoked only in response to a Supreme
Court decision. However, there is a significant difference between
Weiler’s check on judicial error approach and the one I shail propose.
Weiler’s theory holds that the Charter envisages mutual supervision be-
tween courts and legislatures: couris supervise legislatures through judi-
cial review, whereas legislatures supervise courts through the NM. This
mutual supervision dynamic is the source of the theoretical inconsistency
in Weiler’s work, as it suggests that the legislature may invade the powers
of the judiciary by supervising its decision making. In contrast, this dif-
ficulty does not arise under the deliberative disagreement approach be-
cause courts and legislatures do not supervise one another. Rather,

courts deliberate through judicial decisions and legisiatures decide

whether to accept the courts’ conclusions.

Part IV discusses the idea of a partnership belween courts and legisia-
tures. It suggests that when invoking the NM, the legislature should not
view the court as its enemy but, rather, shouid work cooperatively with
the court, It posits that in order to successfully foster a meaningful
partnership between the courts and the legislatures, the legislatures must
adhere to three notions. | refer to these notions as the ‘partnership of
respect,” the "partnership of benefit,’ and the ‘partnership of fast resort.’
A partnership of respect implies that the legislature invokes the NM out of
respect for the constitutional text and for the court. Respect for the con-
stitutional text means that the decision to invoke the NM is based on the
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legistature’s reading of the Constitution and not on the legislature’s poli-
tical preferences; respect for the court means that the legislature’s deci-
sion to re-enact the legislation comes only after it has become conversant
with the court’s decision. The notion of a partnership of benefit requires
that the legislature not use the NM until the country’s highest court has
ruled on the matter. It is only after the highest court has issued its deci-
sion that the legislature and the polity can benefit from a fully developed
judicial voice. Finally, the notion of a partnership of last resort means
that if the legislature has at its disposal other means with which to
achieve its goal, such as enacting new legisiation, it should not use the
NM.

I Constitutional law: Understanding s. 33

A. THREE APPROACHES TO §. 33

This part of the article presents three approaches to s. 33 and examines
them in light of Dworkin’s “fit’ test.”’ Weiler was the first Canadian
academic to suggest that the NM represents an advantageots constitu-
tional evolution and not merely a compromise. In a 1979 lecture, Weiler
expressed the view that Canada should adopt a constitutional Bill of
Rights with a ‘non obstante provision.”™ Weiler reaffirmed his support

21 See R. Dworkin, Law’s Empire (Cambridge: Harvard University Press, 1986) at ch, 7
{‘Integrity in Law’).

22 ‘Judges and Rights,” supra note 16 at 232 For z cilation of this paper delivered as a
public lecture delivered in 1979, see Weiler,'Rights and Judges,” supra note 16 at 80
note 96

Weiler saw the idea of including a NM in the Charter as his ‘own modest proposal’
{({Judges and Rights (1980)," supranote 16 at 231). In his 1984 paper, Weiler writes that
inlate 1981, during constitutional negotiations, he spoke with the premiers of Ontaric
and Saskatchiewan, aswell as with officials from Ottawa and British Columbia, about the
idea of a NM. Following these discussions, the premiers came to the November 1981
meetings ‘[elquipped with this basic familiarity with the non obstante notion within
Canadian law, and with one extended scholarly defense of its virtues in the
constitutional contexi, {and] reached for this formula for their Accord in the early
hours of the morning of Noverber 3, 1981 (‘Rights and Judges (1984), supra note 16
at 80 note 97), Samuel LaSelva also writes that the fact that the Charter inchides a
notwithstanding clause may be attributed to Weiler. See S. LaSelva, *Only in Canada:
Reflections on the Charter's Notwithstanding Clause’ (198%) 63 Dalhousie Rev. 383 at
383 [hereinafter ‘Only in Canada’]. Former Alberta Premier Peter Lougheed has a
different account of who introduced the idea of a NM and how the premiers came to
learn about it. Lougheed attributes the inclusion of the NM in the Charter to former
Aiberta Attorney General Merv Leitch. Based on Leitch’s advice, Lougheed proposed
it to the premiers in Iate 1980 at a First Ministers' Conference in Ottawa. See P.
Lougheed, "Whya Notwithstanding Clause?” {Inaugural MervLeitch Memorial Lecture,
University of Calgary, 20 November 1981) (1998) 6 Points of View 1 at 1-2. Janet

UNDERSTANDING THE NOTWITHSTANDING MECHANISM 227

for such a provision in a 1984 picce following the enactment of the
Charter and s. 33.” The crux of Weiler's account of the Charter and the
NM is found in the following excerpt:

The premise of the Charter is that the optimal arrangement for Canada is a new
partnership between court and legislature. Under this approach judges will be
on the frontlines; they will possess both the responsibility and the legal clout ne-
cessary to tackle ‘rights’ issues as they regularly arise. At the same time, however,
the Charter reserves for the legistature a final say to be used sparingly in the
exceptional case where the judiciary has gone awry.”

Wetler states that a NM represents a beneficial check on the court’s power
in cases where the judiciary has ‘gone awry’ and has erved in interpreting
the Charter. As F.L. Morton puts it, ‘{j]ust as judicial review serves as a
check on a certain kind of legislative mistake, so “legislative review” serves

Hiebert also writes that "Alberta Premier Peter Lougheed had first propesed the
inclusion of a legislative averride in 1979": J.L. Hiebert, Limiting Rights: - The Dilemma of
Judicial Review (Montreal & Kingston: McGillb-Queens University Press, 1995) [here-
mafter Limiting Rights] at 163 note 43 (Hiebert does not offer a reference for this
statement). Interestingly, Howard Leeson cites areference toa notwithstanding clause
from briefing notes of the Saskatchewan Continuing Committee of Ministers on the
Consiitution written in 1978, and Ann Bayefsky traces the first version of a notwith-
standing clause back to a 1964 draft constitutional bili of rights. See Leeson, ‘Paper
Tiger,’ supranote 11 ac 16, and A.F. Bayefsky, “The Judicial Functien under the Cana-
dian Charter of Rights and Freedoms' (1987) 32 McGill L], 797 ar 815 note 75. Since this
work does not focus on the origins or history of the Charter or the NM, this question is
notone of central importance, Nevertheless, this contradictory evidence is perhaps in-
dicative of the many other controversies surrounding the history of the 1982 patriation.

23 'Rights and judges (1984}, supra note 16, Both: of Weiler's articles trace a path from
democracy to judicial review to the problem of judicial finality. The main innovation
presented in ‘Rights and Judges' is his interpretation of the NM as a partnership
between courts and legistatures. See ibid. at 84, 86. This notion, which is not fully
developed by Weiler, is the subject of Part IV infra. Aside from this additon in 1984, the
distinctions between the theoretical arguments contained in Weiler's wo articles are
nof significant. Two points are nonetheless worth mentioning, First, in 1980 Weiler
suggests that in order to pass a notwithstanding act, the legislature has to pass the
legislation twice — once before the next election for that legistature, and then again
after the election —while in 1984 he refers to the check that was added to s. 33 (4.¢, the
five-year thme Himit). See Tudges and Rights (1980), supra note 16 at 254; Rights and
Judges (1984),” supra note 16 at 81. I address this point in aote 36 infra. Secondly,
whereas in ‘Judges and Rights’ Weiler preposes to grant the notwithstanding power to
the Ganadian Parliament but not to the provinces, by 1984 he seems to accept without
any misgivings the fact that this power had been bestowed upon the provincial
legislatures as well. See'Judges and Righss (1980)° at 234--5; ‘Rights and Judges (1984),’
at 85-6. Since this work deals with separation of powers and not with the federal
division of powers, I shall not elaborate on this point here.

24 ‘Rights and Judges (1984}, supra note 16 at 4.
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" asa check on judicial error.”® 1 fabel this approach ‘the check on judicial
error approach.’®

Weiler’s analysis of the Charter focuses uniquely on s. 33. In contrast,
the second approach to the NM, outlined by Slattery, is part of a broader
theory of the Charter. Slattery’s theory, which he calls the ‘Coordinate
Model,” distinguishes between first- and second-order duties of different
institutions under the Charter.”” A first-order duty is the Charter's direct
imperative to a given imstitution to do something or to refrain from
doing something. A second-order duty is the Charter’s imperative to a
given institution to review the action {or failure to act) of another
institution while the latter is exercising its first-order responsibilities.%
Slattery’s account of the NM is based on the distinction between first- and
second-order duties:

25 F.L. Morton, "The Political Impact of the Canadian Charter of Rights and Freedoms®
{1987) 20 CanJ.PolSci. 81 at 54 [hereinafter ‘Political Impact’]. The expression
Jegislative review’ in the quotation is taken from P. Russeli, ‘The Effect 6f a Charter of
Rights on the Policy-Making Role of the Canadian Courts’ (1982) 25 Can.Pub.Admin.
1 at 32 [hereinafter ‘Effect of a Charter'].

26 Weiler’s use of the term ‘gone awry,” in the passage quoted in the text accompanying
note 24 supra, is objective, mnplying that the NM is aimed at situations in which the
cowrt actually made a mistake, as opposed to sitnations in which the legislature
disagrees with the court. Similarly, Weiler refers to situations in which ‘the judiciary has

miscarried’ (‘Rights and Judges (1984)," supra note 16 at 83) and also suggests that the,
‘assumption’ thatjudges are ‘infallible’ is a ‘fallacy’ { Tudges and Rights,” supranote 16

at222). Imporantly, this objective conceptualization of errer is not the oniy one Weiler
mentions. He also discusses a situation in which the government is ‘strongly persuaded
that the Court [has] erved’ (ibid. at 283-4), imnplying a legislative belief that the court
has erred even where no objective error eccurred. Beyond these two concepts of error,
Weiler also talks of a ‘disagreement’ hetween the court and the legislature without
mentioning the idea of error at all - either in terms of the objective description of the
court’s action or in terms of what the legislature thinks about the court’s action. Thus,
Weiler writes of situations in which the judicial ‘say’ differs from the legislative ‘say’:
ibid. at 222, Similarly, he notes that the NM is there for legislators in cases when they
have ‘disagreed with the courts’: ‘Rights and Judges {1984),” supra note 16at 82. While
Weiler does not elaborate on the exact concept of error he has in mind, itis clear that
his work at least includes a reference to evrors in an objective fashion, and therefore it
is fair to talk about a 'check on judicial exror approach.” In the works of some of those
who followed Weiler's path, the language of objective ervor is even more cleay. See
Morton, ‘Political Impact,’ supra note 25 at 53; PH. Russell, ‘Standing Up for
Notwithstanding’ (1991} 29 Alta.L.Rev. 293 ar 295 [hereinafter ‘Standing Up'}; L.G.
MacDonald, ‘Promoting Social Equality through the Legislative Override’ (1994) 4
NJ.CEL. 1 at 23 fhercinafter ‘Social Equality’}; C.P. Manfredi, fudicial Power and the
Choter: Canada and the Paradox of Liberal Constitutionalism, 2d ed. (Toronto: Oxford
University Press, 2001) at 170-1 [hereinafter Judicial Power.
27 Slattery, ‘Theory of the Charter,” supra note 17 at 707
28 Ibid. at 707-8,
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LA] fegistature is always under a firs-order duty to comply with Charter standards
in enacting a statute, even when the statute contains a notwithstanding clause.
The effect of a valid notwithstanding clause is to curtail or eliminate judicial
review, not to release a legislature from its constitutional responsibilities under
the Charier. So when a government drafts a bill with a notwithstanding clause and
a legislature considers it, they both have the duty to ensure that in their judgment
the bill does not unjustifiably infringe any Charter rights, including those covered
by the notwithstanding clause.”

By examining Slattery’s terminology, we can easily discern a clear dis-
agreement with Weiler, For Weiler, the legislature’s exercise of the NM
represents a third-order duty: it is a legislative third-order review of the
court’s second-order review of the legislature’s first-order duty to respect
the Constitution when enacting legistation. In contrast, Slattery views the
legislature’s use of the NM as a firstorder power aimed at immunizing
legislation from the second-order judicial review power,

Weiler’s story responds to two questions with one answer. First, what is
the essence of the NM? Second, why have a NM? Weiler's answer is that the
NM is a mechanism for correcting judicial errors. This is its essence, and
the reason Canada has need of it. In contrast, Slattery answers only one
of these questions: what is the essence of the NM? Slattery says that the NM
is & mechanism through which the legislature can pre-emptively immu-
nize an act from judicial review in cases where it is certain that the act is
constitutional, But this does not explain the need for a NM. Why, given
the fact that the Charter, as a general rule, envisions judicial review of the
constitutionality of legislation, should the legislature have the power to
prevent such review? It is possible to answer this question by viewing
Slattery’s approach as an extreme version of Weiler’s. According to this
understanding, the NM is aimed at situations in which the legislature is
very interested in a certain act, is convinced of the act's constitutionality,
and suspects that the court will mistakenly find the act unconstitutional
and therefore strike it down. To avoid the cost and time of litigation, the
legislature invokes the NM in advance, at the time of the initial enactment
of the legislation. I shall name this approach ‘the prevention of judicial
error approach’ and attribute it to Slattery, although he himseif does not
explain the exact meaning of his approach.™

29 Ibid, at 739-40 [original emphasis].

50 Inaconversation with the author, Professor Peter Hogg hassingled outa cersain type of
jegislation that legislatures might be especially interested in immunizing from judicial
review. For Hogg, where the court lacks expertise, such as in cases dealing with com-
plicated social science issues, the court should not be given a chance to make a mistake
and the legistature should nothave to undergo the political hardship of invoking the NM
in order to correct potential judicial errors. In such cases, Hogg suggests, the legislature
could legitimately use the WM even iz advance of any conflicting judicial decision.
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The third approach to 5. 38 represents a significant departure from
those of Weiler and Slattery. Notably, both Weiler and Slattery expect the
legislature to engage in Charter interpretation. Weiler believes that when
invoking the NM, the legislature replaces the court’s erroneous constitu-
tional interpretation with its own corrected version. Slattery states that if
the legislature enacts a notwithstanding act, it must first ascertain that
the act does not violate the legisiature’s own understanding of the
Charter. In contrast, Weinrib’s justification for the NM is not grounded in
constitutional interpretation at all. Rather, she views the NM as a means
for creating constitutional ‘exceptions’ based on ‘majoritarian or repre-
sentational values.”® In other words, a legislature needs a NM to somehow
legitimate a violation of rights. The legislature does not override thg
judicial interpretation of the constitutional text (Weiler}; nor does it
assert its own interpretation of the Charter (Slattery). Simply stated,
Weinrib’s model holds that the Jegislature is aware of the fact that it is
deviating from the Constitution by nuliifying rights but is acting out of
the belief that this is the right thing to do.

This idea of creating exceptions to rights.leaves unanswered the
question of why such exceptions cannot be considered by the courts as
part of their rights and limits analysis. If a genuine need to violate rights
exists, the court will justify the violation under the limitation clause.
Weinrib's response is that judges are constrained:

The courts are nowhere empowered to go beyond the traditional bounds of the
judicial function into the legislative waters of balancing or maximizing utility -
that fumction is left to the legistatures, under s. 35.

Here, the legistature will not simply. revisit the impugned legislation
using considerations identical to the courts’ and correct the courts where
they went wrong. Rather, it will, when necessary, bring political consider-
ations into the equation, considerations that are beyond the court’s
purview. Such an arrangement, as- Weinrib descr}(bes it, is one where
‘courts can be courts and legislatures, legislatures.”

All three accounts of the NM inevitably raise questions of constitu-
tional theory. These questions will be addressed in the next part of this
article. But first we will examine the fit between these three s. 33 theories
and the text of the Charter.

B. FITTING 8. 33 _

First, let us outline the various aspects of the section. Four features in
particular are relevant to our discussion ~ two of them concern what is
included in s. 33, while the other two concern what is absent.

31 Weinrib, ‘Learning to Live,” supra note 13 at 568.
32 Ibid. at 567.
33 Tbid. at 368.

UNDERSTANDING THE NOTWITHSTANDING MECHANISM 251

The first two features of s. 33 are the express declaration requirement
and the sunset mechanism. These two features embody the intermediate
constitutional status that 5. 33 confers upon most Charter rights: on the
one hand, it is possible to override a right and deviate from the Charter;
on the other hand, the enactment of a notwithstanding act is more
complex than the enactment of an ordinary act and has a different legal
effect. The first feature, the express declaration requirement, demon-
strates that the legislature is aware of its action. Moreover, it serves to
inform the public about the deviation and thereby encourages public
debate and perhaps public criticism.® As a result, it is more difficult
politically to pass a notwithstanding act than to pass an ordinary act. The
second feature, the sunset mechanism, does not make it more difficult
for the legislature to pass notwithstanding legislation, but it contributes
to the intermediate constitutional status of Charter rights in a different
way. Unlike a normal legislative provision, which remains in force as long
as it is not repealed, a notwithstanding declaration expires after five
years. Thus, a notwithstanding act may be struck down by the courts after
this fixed period unless the notwithstanding declaration in the act is
renewed. '

Moreover, the combination of the express declaration requirement
and the sunset mechanism imposes a further check on the notwithstand-
ing power, since, in the event that the legislature opts to renew the
legisiation, it must repeat the express declaration and thus confront a
possibie renewed wave of public cutery and political risk. The five-year
limitation period also guarantees that an election will occur before the
renewal of a notwithstanding declaration, so that the deviation from
Charter protection may potentially become an election issue.™

In addition to the express declaration requirement and the sunset
mechanism, which are included in s. 33, there are two aspects of 5. 33
that concern things to which it does not apply. The third feature of s. 33
is that it applies only to most Charter rights, not to all of them. Thus, s.
53 does not include a mechanism to override democratic rights {ss. 3-b),
mobility rights (s. 6), or language rights (s. 16-23). Finally, the section
makes no mention of courts or judicial decisions, but instead refers to
the enactment of legislation.

All four features must be dealt with in any attempted theoretical
explanation of 5. 33, The following table illustrates the interaction be-
tween these features and the three NM theories:

34 See Weiler, ‘Rights and Judges (1984}, supra note 16 at 81-2; M. Tushnet, ‘Policy
Distortion and Democratic Debilitation:  Comparative Illumination of the
Countermajoritarian Difficuly’ (1995} 94 Mich L.Rev. 245 at 280 [hereinafter ‘Policy
Distortion’].

35 Weiler, Rights and Judges {1984)," supra note 16 at 81-2. See also Manfredi, Judicial
Pouer, supra note 2§ at 193,



232 UNIVERSITY OF TORONTO LAW JOURNAL

A B C D
Express Sunset. Some rights  Courts-are not
declaration mechanism  are excluded mentioned

Correction of judicial

error (Weiler) Fut No fit Fit No fit
Prevention of judiciat
error (Slattery) Fut Some it Fit Fit

Exceptions to rights
(Weinrib} Fit Fit Fit Fit

The three theories demonsirate similarities with respect to the
features of express declaration and the protection of certain Charter
rights from subordination unders. 33 (columns A and C). In the first in-
stance {column A), whether the role of the NM is to correct judicial
errors, to prevent such errors, or to create legislative exceptions to rights,
the mechanism should not be invoked without adequate legislative and
public scrutiny. To this end, the express declaration requirement singles
out notwithstanding legislation and -~ although not guaranteeing such an
occurrence — increases the likelihood of such scrutiny.

Column C demonstrates that all three theories also fit with the fact
that not all Charter rights are susceptible to the NM. The explanation for
this limitation might be the legislative bias associated with the Charter
rights not affected by s. 33. These protected rights include democratic
rights, mobility rights, and language rights. Given that the democratic
rights deal directly with legislatures, an immediate apprehension of bias
would arise if legislatures were permitted to violate them. Similarly, since
mobility and Ianguage rights embody the essence of Canadian federal-
ism, they too cannot be left for the provincial legislatures or federal
Parliament, as these institutions are biased in terms of their own political

agendas within the federalist structure. This is true regardless of whether

the notwithstanding power is grounded in the correction of judicial
errors {Weiler); the prevention of such errors (Slattery), or the need 1o
provide for legislative exceptions to rights (Weinrib}. :

The two features that distinguish the theories in terms of explanatory
power are the sunset mechanism and the absence in s. 33 of any mention
of courts or judicial decisions. These two features of 5. 33 cause Weiler’s
check on judicial error account to fall short,

First, the check on judicial error approach makes no provision for a
sunset mechanism. According to Weiler, it is the NM that saves the system
from judicial mistakes, But if this is the case, why should the legislative
correction come with a fixed expiration date? Why permit the erroneous
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judicial decision to regain effect if the legislature, for some reason, does
not renew the notwithstanding declaration?®

The fit of Weiler's approach is further attenuated when we consider
that s. 3% is not limited to remedial operations and, in fact, does not
mention the courts, a judgment, or a re-enactment at all. If the NM serves
as a “legislative review of judicial review,”” then the scope of s. 33 should
have been limited to the re-enactment of laws that have been struck
down. In other words, if 5. 33 were about the correction of judicial errors,
s. 33(1) would have included an opening statement such as "After a court
renders a final judicial decision declaring an Act of Parliament or of the
legislature of a province to be of no force and effect’ before its current
opening words, ‘Parliament or the legislature of a province may expressly
declare....’”™ In response to this criticism, Weiler might invoke Donna
Greschner and Ken Norman’s argument that s. 33 should be read as
reguiring a prior judicial striking down of an act:

In order to give the ‘notwithstanding’ declaration any legal effect, the law must
be in conflict with the Charter provision. If the law was not inconsistent with the

36 One might respond that since neither courts nor legislatures are infallible, the
legislature must re-examine every five years its view that the court erred. This response,
hawever, is unsatisfactary. To explain s, 33 in terms of the judicial error argument, one
must assume that the relevant judicial decision was indeed wrong. Of course, it is
possible to suggest that rather than correcting judicial mistakes, the NM is 2 way for the
legislature to disagree with the court, even if the court’s interpretation’is not wrong,. [
develep this type of argument in Part I, 5. C, below. The judicial error argument,
however, does not choose this path.

in this regard, it is worth mentioning that Weiler's initial pre-Charter piece, in which
he introduced the idea of a NM, makes no mention of a sunset mechanism. Instead,
Weiler suggests that the use of the NM be subordinated to two enactiments — ane before
and one after the election of the relevant legislative body {‘Judges and Rights (1980},
supra note 16 at 2333, After a notwithstanding act is enacted through such 2 process,
it does not expire and remains in force until cancelied by the legislature. Such an
approach indeed fits the judicial error argument, since it requires a higher degree of
legisiative and public conviction that the court indeed erred in its decision to strike
down the impugned legislation. With a legislative determination of judicial mistake
established, there s no sense in keeping the erroneous judiciat decision in force. Thus
Weiler's check on judicial exror approach fits his proposed NM with the two enactments
requirement. It does not however, fit the design of 5. 33, which lacks a dual enactment
requirement but instead includes a sunset mechanism.

37 Russell, ‘Effect of a Charter,’ supra note 25.

38 The federal government, indeed, proposed amendments to the text of 5. 33 in this
direction. See Canada, Shaping Canada’s Future Together: Proposals (Ottawa: Supply and
Services Canada, 1991} at 4. In the same vein see Lougheed, "Why a Notwithstanding
Clause?’ supra note 22 at 17-8, and Manfredi, Judicial Power, supra note 26. This issue,
however, was not advanced in the Charlottetown conferences. Canada, Consensus Refiort
Om the Constiiution Charlottetown, 28 August, 1992: Final Text (Otrawa, 1992} at 20. Aslong
as this amendment remains unadopted, it is clear thatthe current text of 5. 38 does not
fit the check on judicial error approach.
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Charterright or freedom, the notwithstanding declaration would be UBECESSALY,
a meaningless appendage. In other words, when a legislative assembly says that «
law operates in spite of a Charter provision, there must be a conflict between the
law and the provision if the statement is to have any meaning. The institution
charged with rendering an authoritative ruling with respect to incomparbility,
before s. 33 is invoked, is the court. Hence the override power is contingent on a
prmrJuchua] determination that a law violates a Charfer right or freedom.®

This, however, is a weak defence for several reasons. First, the word
‘notwithstanding’ in s. 33 is not descriptive, suggesting that acts which in-
chade notwithstanding declarations do operate notwithstanding a Charter
provision. Rather, the word ‘notwithstanding’ is prescriptive, instructing
that the act “shall operate notwithstanding’ the provision, regardless of
whether that provision commands that the act is invalid. Second, s. 33
does not say that the notwithstanding act operates notwithstanding an
inconsistency between it and the Charter provision; rather, it operates
notwithstanding the provision itself, whether such an inconsistency exists
or not. Therefore, it is inaccurate to claim that without a prior judicial
decision the word ‘notwithstanding’ in a notwithstanding declaration is
‘meaningless.” Such a declaration shields the act from any prospective
judicial serutiny. Since litigation can take a heavy toll on political capital
and time, invoking a pre-emptive notwithstanding declaration to avoid
judicial entanglements represents a significant gain that ought not to be
dismissed as ‘unnecessary.’

Furthermore, Greschner’s and Norman's textual argument not only
fails to support Weiler’s judicial error argument but actually provides the
best textual argument against it. Greschner and Norman argue that in
order for the word notwithstanding’ to be meaningful, notwithstanding
acts must actually viokte the Charter. However, according to the judicial
error argument, notwithstanding acts never contradict the Charter, since
the raison d’éire of the NM is to enable re-enactment of constitutional acts
that were mistakenly struck down by the court. In other words, Greschner
and Norman’s textual argument and the judicial error argument make
contradictory stipulations for the use of the NM. Greschner and Norman's
argument stipulates that the NM is invoked only if a notwithstanding act
indeed violates the Charter. Weiler’s judicial error argument stipulates that
the NM is invoked only if the court was wrong in striking down an act, that
is, only when a notwithstanding act does not violate the Charter.

39 D. Greschner & K. Norman, “The Courts and Section $5° (1987) 12 Cueen’s L] 155 -

at 188 [hereinafter ‘Courts and s. 38°]. Note that Greschner and Norman admic that
this textual basis for requiring a prior judicial decision to invoke the NM is not “the
strongest basis’ (at 189). '
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Finally, even if we assume that the term ‘notwithstanding’ is more
meaningful if the NM is limited to post-judicial decisions, the problem of
fit that the Greschner-Norman argument creates is, in my view, greater
than the fit advantage their approach generates. The advantage is that
the term ‘notwithstanding’ might be more meaningful if we required a

judicial decision prior to its use. However, the disadvantage stemming

from the fact that the court is not mentioned in s. 33 is more significant.
The argument that s. 33 requires a prior judicial decision can be sus-
tained only by reading into the section an institution (the court) and a
process {prior judicial decision) neither of which are mentioned in the
text. Such a reading bardly fits the section. Notably, the Charter does
refer to both the court and judicial decisions in s. 24, suggesting that
Charter claims can be petitioned to ‘a court of competent jurisdiction’
which is in turn authorized to provide ‘such remedy as the court consid-
ers appropriate.” If the purpose of 5. 33 was to create a means of overrid-
ing the product of judicial review, s. 33 would have been either included
in 5. 24 or classified as an independent section under the ‘Enforcement’
heading of the Charter. Instead, it is an independent section located in
the ‘Application’ part of the Charter (ss. 32-33). This indicates thats. 35
should be seen as operating in relation to the Charter itself, not in
relation to 1ts enforcement by the judiciary.

Slattery’s approach fits s. 33 better. Since he does not believe that the
NM should be invoked only subsequent to a judicial decision,* his theory
accounts for the fact that neither the court nor judicial decisions are
mentioned in s. 33. However, his theory is unable to account fully for the
sunset mechanism. According to Slattery, a decision to invoke the NM
implies that the legislature is convinced that a certain act is constitu-
tional, If this is the case, why would the legisiature need to reconsider its
finding of constitutionality every five vears? Admittedly, interpretation is
subject to change over time. This.is especially true of constitutional
interpretation, given its heavy reliance upon social science evidence,
which is in a state of constant transformation. Yet despite this ready
answer, Slattery’s account only partially fits the sunset mechanism. As
noted, Slattery reasons that the legislature acts as a ‘High Court of
Parliament’ when it invokes the NM.Y However, engaging in a process of
periodic review is an activity one associates with legislatures, not with

40 Slatrery does not discuss the question of pre-empfive and remedial uses of the nNM,
- leaving it to future ‘full and serious consideration.” He does imply, however, that the
purpose of the NM is to ‘protect {an act] from judicial scrutiny’ and ‘curtail or
eliminate judicial review’ and thereby makes it ciear that, in his opinion, the NM can be
used pre-emptvely. ‘Theory of the Charter,” supra note 17 ar 742, 741, and 739
respectively,
41 See Slattery, “Theory of the Charter,” supra note 17 at 743.
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courts. Therefore, while the revisiting of notwithstanding acts makes
sense for a legislature it remains incornpatible with the idea of the
legislature as a ‘super-court.’

Of the three theories examined here, Wemnb s approach fits the text
of 5. 33 best. Weinrib argues that the NM is aimed at creating legislative
exceptions to rights, Consequently, both the sunset mechanism and the
lack of any reference to courts in s. 33 are appropriate. The need for an
exception has nothing to do with Charter interpretation. Rather, it has to
do with representational or majoritarian considerations, which are
external to the Charter and are based solely on shifting sociétal prefer-
ences, appropriately invoked by legislatures — not courts. Periodic
revisions of legislation reflect an integral part of the legislative process.

Thus, unlike Weiler and Slattery, Weinrib sees the invocation of the nM )

not as a quasi-judicial activity but, rather, as a purely legisiative one. She
realizes that if s. 33 focuses on legislatures and not on courts, its story
must be one about legislatures, not courts.™

The need for an account of s. 33 that focuses on the legislature and
not on the court is the crux of the analysis undertaken in this section.
Weiler’s account fails to fits. 33 because he connects the notwithstanding
power to judicial decisions. By suggesting that such a judicial decision
precedes the use of a NM, Weiler turns the legislature into a veritable
court of appeal, a ‘super-court.” In contrast, Weinrib's approach fits s. 33
because exceptions to rights are disassociated from the courts. Slattery’s
approach partially fits with s. 33, since his view falls between Weiler’s and
Weinrib’s on the court-legislature spectrum. Like Weiler, Slattery
believes that while invoking the NM, the legislature acts as a ‘High
Court.”* Yet he concludes, as Weinrib does, that exercise of the notwith-
standing power need not occur only in respanse to a judicial decision.

42 Indeed, Weinrib's approach best fits s. 33 also in terms of the title of 5, 33, which reads
‘Exception where express declaration,” The point is not that Weinrib uses the same
ierminology as that of the title but that Weiler’s and Slattery’s approaches cannot explain
the meriis of this title. The idea of an exception to 2 constitutional right implies that the
invocation of's. 33 resuits in a deviation from rights protection. However, according to
Weiler and Slattery, this is not the case. Weiler believes that the NM corrects a judicial
error, such that the NM is not an exception to the Charter but, rather, its correct
application. Similarly, Slattery believes that the legislature can invoke the NM only if it
is convinced that the act in question is constitutional and therefore not an exception
to rights protection. Weinrib, in contrast, believes that the invacation of the NM is
based not on legislative interpretation of the constitution but on legislative interest in
injecting majoritarian and representational considerationsinto the constitutionai world.
Since such considerations are antithetical to rights protection, they are appropriately
labelied by s. 33’s title as "exceptions.’

43 See text accompanying note 41 supra.
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What Weiler, Slattery, and Weinrib have in common is the argument
that the NM can be explained in terms of constitutionalism; but all three
approaches suggest modifications to traditional constitutionalism. Weiler
envisages a system of judicial review and legislative finality, as opposed to
the traditional model of final judicial review. Slattery supports the
legislative power to exempt acts from judicial review, thus contradicting
the courts’ traditional power to scrutinize impugned legislation. Finally,
Weinrib's vision of'a system where legislatures sometimes act in deviation
from the constitution stands in opposition to the traditional model of
strict adherence to the constitution. As a result, all three authors describe
new divisions of labour between courts and legislatures.

All three versions of this new institutional paradigm raise serious
challenges to our understanding of constitutionalismn. Weiler's vision of
legislatures overriding judicial errors and Slattery’s model of legislatures
predicting such judicial mistakes raise the following question: Does the
idea of the NM as a tool to correct or prevent judicial errors not contra-
dict the very foundation of judicial review, which is that the court is the
most appropriate institution for constitutional interpretation and for
rights protection? Weinrib’s approach does not encounter this problem,
since she reasons that the legislature’s only function under the NM is to
create legislative exceptions to rights, Still, her approach ralses a differ-
ent question and therefore also requires further clarification: Why should
exceptions to rights be part of the Charter when the very basis for a
Charter of Rights is to avoid such except:ons altogether? These questions
are not limited to the text of 5. 33 and, in fact, are not unique to the
Canadian context. The issues they raise point at more general and uni-
versal themes that underpin ideas of judicial review and a legislative not-
withstanding power. It is to these theoretical questions that we now turn.

111 Constitutional theory: Understanding the notwithstanding mechanism

A, A CRITIQUE OF SLATTERY'S AND WEINRIB'S APPROACHES

To understand how the approaches of Weiler, Slattery, and Weinrib
explain the NM in light of principles of constitutionalism, consider two
questions. The first is process centred and concerns itself with the degree
to which legislative displacement of judicial review is permissible. Specifi-
cally, this question asks whether the NM can be invoked only in response
to judicial review or whether it can be used to aveoid judicial review
altogether. The second examines whether the legislature must believe it
is acting in accordance with the constitution when invoking the NM or
whether it is at liberty to consider extra-constitutional considerations.
This is a substantive question, as it pertains to the values underpinning
invocations of the NM. The table below provides the answers that each of
the three approaches to s. 33 would give to these two questions:
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Can the legislature Can the legisiature consider
avold judicial extra-constitutional considera-
reviewr? tions while invoking the NM?
Check on judicial error
{Weiler) No No
Prevention of judicial error
(Slattery) Yes No
Legislative exceptions to
rights (Weinrib} Yes Yes

From the table, it is easy to see that it is Weiler's appreoach that
deviates least from traditional constitutional rights protection. Since he
believes that the role of the NM is to correct judicial mistakes, he does not
allow for the legislature’s use of the NM until the judiciary has fulfilled its
constitutionally mandated task of judicial review. Similarly, Weiler’s
judicial error argument mandates that the legislature act only to correct
a judicial error in Charter interpretation, as opposed to re-enacting an
act that the legislature knows is unconstitutional. If the legisiature is not
convinced of an act’s constitutionality, then it cannot use the NM, regard-
less of the act’s merit as a legislative endeavour. Conversely, Weinrib's
approach is the farthest from traditional constitutional rights protection.
Since she believes that the role of the NM is to create exceptions to rights
independently of judicial decisions, there is no need to wait for a court
ruling before invoking the NM.** Moreover, the very essence of the NM is
an authorization for the legislature to create exceptions to rights based
on ‘majoritarian or representational values’™ - both non-normative
considerations. Finally, Slattery’s prevention of judicial error approach
reflects an intermediate position. On the one hand, since the NM is

44 ‘Weinrib herself does not rake this argument explicitly but only hints atit. She argues
that a legislature that invokes the NM should do so in a specific fashion, as epposed to
the omnibus manner demonstrated by Quebec in their use of An Act Respecting the
Constitution Act, 1982 {supra note 13)}. In the Ferd case (supra note 13}, the Supreme
Court of Canada did not require such specificity and upheld Quebec’s omnibus use of
the NM. Criticizing that decislon, Weinrib writes, ‘Ttis true that by requiring specificity
the Court might eventually find itself called upon to enunciate the requisite standard
of specificity. Would reference to a specific right be enough? Would there be an
evidentiary requirement {(for example, an opinion, a court decision, a legislative
debate) demenstrating that the legislature had considered the Charferimpact of the
policy?’ ‘Learning to Live,” supra note 18 at 555. Weinrib does not answer these
questions. She merely states that *wherever one might draw the line on specificity, the
comprehensive override policy would clearly fall on the impermissible side’ (ibid.}. In
other words, Weinrib offers the requirement of judicial decision prior to the use of the
NM not as mandatory but merely as optional, alongside other means that could
demonstrate that the legistature addressed Charter issues specifically.

4% TIbid. at 568,
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aimed at preventing or curtailing judicial review, the legislature is not
required to wait for a judicial decision before approving its use. On the
other hand, the invocation of the NM is based on legislative pre-ruling
about the meaning of the constitution, and non-constitutional consider-
ations are excluded.”

Because of their significant deviation from the principles of con-
stitutionalism, neither Siattery’s nor Weinrib’s approach survives critical
examination. First, both approaches condone the legislature’s pre-
emptive use of the NM to avoid judicial review altogether. Although
neither Slattery nor Weinrib provides an explicit justification for this pre-
emptive power,47 given their accounts of the NM, it is possible to infer
their respective rationales for it. Slattery trusts the legislature to make its
own pre-ruling about the constitutionality of any given act; therefore,
awaiting the process of judicial review represents a waste of time and
money. According to Weinrib, the NM is aimed at creating legislative ex-
ceptions to rights. Since these exceptions are disassociated from judicial
decisions, the legislature need not wait for the court’s ruling before
invoking the NM.

However, allowing the legislature to immunize its legislation from
judicial scrutiny amounts to giving it absolute legistative power, effectively
silencing individuals who are injured by the legislation.” It obstructs the
opportunity to air grievances and bring forth arguments that the legisla-
tion is antithetical to rights protection. It creates a risk that the use of the
NM will go unnoticed.”

46 Tellingly, while Weinrib’'s approach bestfits s. 33, it#s furthest removed from traditional
constitutionalism, and while Weiler's approach least fits s, 33, it remains closest to
tradifional constitutionalism. This discrepancy reflects the fact thats. 33 was devised as
a compromise between no rights protection and full rights protection. Therefore, a
theory that best explains the section (Weinrib) is destined to be problematic in terms
of righss protection, while a theory that accounts for rights protection (Weiler} cannot
fit the textof the section.

47 See supra notes 40, 44

48 Manfrediseems to be making the same argument using different language. e opposes
pre-emptive use of the NM because ‘[t]he doctrine of constitutional supremacyincludes
an important review function for the courts. fudicial Power, supra note 26 at 182,
However, Manfredi's emmphasis on the court’s ‘important function” misses the point,
The fact that a few individual laws invoke the NM pre-emptively and thus prevent
judicial review does nothing to the court’s ‘importantreview funciion,” since, in the vast
majority of cases, the NM is not invoked and the court may perform a review. In
contrast, if we look at the matter from the individual's perspective, pre-emptive uses of
the NM block aceess to the courss and the individual therefore loses the chance to air
her grievances: it does not matter that inn most other cases individuals have access o
justice.

4% Indeed, most of the uses of the NM have been ignored by the public and the media. In
a previous work, I argued that this was partly because these uses were pre-emptive.
Kahana, ‘Notwithstanding Mechanism,’ supra note 13 at 272-80.
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Moreover, expanding the exercise of the NM to pre-emptive situations
will probably result in an increase in its use. It is reasonable to assume
that in certain cases the legislature will fail to predict accurately whether
or not the court will strike down a particular act. To remain on the safe
side, the legislature will therefore enact the law with a notwithstanding
declaration prior to any judicial review. By taking this pre-emptive step,
the legislature ensures that the possibility that the court would have up-
held the act absent the declaration goes untested. In other words, under
this scenario, the legislature unnecessarily increases the use of the NM.™

Weinrib’s appreach is incompatible with rights protection for an
additional reason. Unlike Weiler and Slattery, Weinrih believes that the
invocation of the NM has nothing to do with legislative interpretation of
the constitution. She holds that the NM is directed at enabling legisfa-
tures to create ‘exceptions’ to rights where social interests necessitate
their displacement.” These exceptions stem from two categories: ‘ma-
joritartan or representational values™ and ‘balancing or maximizing
utility.”™ Weinrib argues that since such considerations should never he
entertained by courts, it is the legislature that should consider them and
effectuate them through the notwithstanding power.™

However, majoritarian and utilitarian considerations collide directly
with the idea of constitutional rights protection, the precise aim of which

50 A more problematic argument that ties limiting the NM power to remedial sitwations
to decreasing its usage focuses on accountability. This argument suggests that the
legislature would exercise greater caution using the NM remedially rather than pre-
emptively because, while a pre-emptive use of the NM would be perceived by the publie
as an action only against the constitution, remedial uses might be perceived as actions
against both the constitution and the courts, This argument is problematic, since use
of the NM to counter a court’s decision dees not guarantee that the legislature will be
perceived as acting against both the constitution and the court, Rather, itmight verywell
be perceived as acting against the court bul no! against the constitution. Such a
perception might arise because where the legislature uses the NM in the wake of a
judicial decision, itis saying ‘we override the courl’s interpretation of constitutional rights’
and not ‘we override the constitution.” In other words, it might acinally be easier,
pelitically, to use the NM remedially than to use pre-empiively. This argument is even
stronger when the act has been struck down by 2 majority only and not by a unanimous
court. In such a case, the judicial process actually provides the legislature with an
explicit stamp of legitimacy that it would lack in the case of a pre-emptive exercise of
the NM. In such circumstances, the legislature could say, ‘while some judges think the
law is unconstitutional, others agree with us thatitis constitutional. As a result, this use
of the NM is by no means unacceptable.’ The legislature could even invoke the reasons
of the dissenting judges who found the act to be constitutional. Obviously, this
argument only gains strength when the dissenting judge or judges are sitting on the
bench of the Supreme Court.

51 See text accompanying notes 31-33 supra.

5% Weinrib, ‘Learning to Live,’ supra note 13 at 568,

53 Ibid. at 567.

54 See text accompanying notes 32-33 supra.
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is to secure rights beyond the reach of majorities and their representa-
tives. They should not be part of a rights protection system, nor should
they be weighed by either legislatures or courts. The goal of such a system
would be defeated by allowing majorities to reassert their preferences or,
worse, by immunizing legislation from judicial scrutiny on the basis that
the legislation is sustained by majoritarian or utilitarian considerations,
As an alternative to seeing Weinrib’s account of the NM as a failed
attempt to conform with constitutionalism, we can interpret her defence
of exceptions as an atternpt o ‘learn to live with the override.”™ From
this perspective, while a Charter without a NM is preferable, a Charter
with a NM has the advantage of reducing the need.for judicial consider-
ation of, and deference to, majoritarian preference. Although a court
operating properly should not concemn itself with majoritarian prefer-
ences, the NM acknowledges that not all courts operate properly. There-
fore, it suggests to courts that concern about utilitarian and majoritarian
preferences can be safely excluded from the judicial process, since the
majority can ultimately exercise its will by using the NM, regardless of the

judicial decision reached.

This argument may be taken one step further to argue that a Charter
with a NM is actually better than a Charter without one. The argument in
the previous paragraph assumes that the existence of the NM neither
increases nor decreases the prevalence of majoritarian values in the.sys-
temn — it simply shifts the task of determining and applying them from the
courts to the legislatures. However, it is possible to argue that the NM
could decrease the influence of majoritarian considerations. Arguably, in
an effort to be responsive to the majority, judges might become overly
cautious and defer to majoritarian preferences foo offen. In contrast, if

Judges knew that the will of the majority could be expressed by way of the

NM, they would never need to reflect upon such considerations. Since the
majority tends to express its preferences through the mechanism only
rarely, the number of cases in which majoritarian considerations appear
weould decrease.

There are two counter-arguments to this reasoning. First, it implies
that the legislature will use the NM to accommodate majoritarian and
utilitarian considerations in fewer cases than would a court under a
Charter without a NM. While this assumption is reasonable, so too is its
opposite. Furthermore, with the NM in place, there is an ancillary danger
that the court may perceive the legislature’s use of the NM as injurious to
the court’s credibility. As a consequence, it might seek to prevent an in-
vocation of the NM by appeasing the legislature and inciuding majoritari-
an and utilitarian considerations in judicial decisions in more cases than
it would have in the absence of a NM. Given this possibility, it is feasible

55 Asthe tide of her paper, ‘Learning to Live with the Override’ (supra note 13}, implies.
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that majoritarian concerns might occur more frequently under a NM
bearing Charter than the optimistic scenario suggests.

Even if we do accept that the existence of the NM is likely to decrease
the overall presence of non-normative considerations in the system, the
argument in favour of a NM based on the notion of exceptions remains
inconsistent with constitutionalism. What this argument suggests is that it
might be better for a constitution to accommodate some illegitimate
rights infringements in order to decrease the overall prevalence of such
rights infringements in political decision making. Clearly, this type of
pragmatic argument is more strongly pro-NM than the argument accord-
ing to which the NM represents a sound compromise between no Charter and
a Charter that gives final power to the judiciary,” for it suggests that a
nation ought to prefer, even as a starting poini, a constitution with an NM,
since it would contribute to a decrease in illegitimate rights infringe-
ments within the system. However, the fact that the pragmatic argument
may be a stronger one does not repair its theoretical flaws: it still accepts
the proposition that an invocation of the NM may be at odds with the goal
of rights protection.

Weiler’s approach has more potential for compatibility with con-
stitutionalism than Slatiery’s or Weinrib’s. Oaly Weiler's model rejects
the consideration of non-normative factors and prohibits silencing the
court or obstructing individuals from airing their constitutional claims,
Yet, for all this potential, Weiler’s approach still suffers from theoretical
inconsistency, as we shall now see.

B. A CRITIQUE OF WEILER'S APPROACH

Weiler’s support of both constitutionalism and judicial review is very
clear. His belief in judicial review is grounded in the classical justification
that its role is to provide constitutional rights protection. Simply put, this
argument suggests that courts are better motivated and better able to
protect rights than are legislatures. Thcy are better motivated because
they are not accountable to the majority.”” They are better able to deal
with matters of principle because the judicial process revolves around
parties, arguments, concrete disputes, and reasoning.”® Weiler's reserva-
tions are limited to the notion of judicial finality:

The argument [in favour of judicial review] presumes that when judges say what
our fundamental rights are, they are right about that. This is a natural assump-
tion to make, especially for the legal mind ... That is a fallacy nonetheless,

56 This argument underlies Weiler’s theory. See note 70 infra and accompanying text,

57 ‘Judges and Rights (1980}, supra note 16 at 214-5: ‘Rights and Judges (1984)," supra
note 16 at 68-70.

58 Weiler, ‘Judges and Rights (1989}, supra note 16 at 222 Rights and Judges (1984}
supra note 16 at 732,
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nowhere better expressed than by Mr, Justice Jackson of the United States
Supreme Court, when he confessed that ‘we are not final because we are
infallible, we are only infallitle because we are finall’™

Since, contrary to Mr. Justice Jackson's statements, judges are indeed
fallible, the final constitutional word should be legislative.

The first problem with Weiler's judicial error argument is its contern-
tion that judicial finality is based on the ‘assumption’ that judges are
‘right’ about fundamental rights. In fact, judicial finality is not based on
such an assumption, and by suggesting this connection, Weiler actually
repeats Jackson J.'s flawed reasoning. The correct understanding of
judicial finality is neither that courts are final because they are infallible,
nor that they are infallible because they are final, but, instead, that they
are {inal even though they are fallible. The justification for judicial finality
is based on the argument that, because of their ability and motivation,
courts are more capable than legislatures of protecting rights well, even if
they sometimes make mistakes. Thus, a system of traditional constitu-
tional rights protection assigns to courts the final power over fundamen-
tal rights with the knowledge that the courts may be wrong.

Now, il we believe — as Weiler does —~ that the court is the institution
best situated to deal with rights issues, how can one trust the legislature
to correct the court’s mistakes? The problem with this scenario is not in
detecting the error: a student can often find a mistake in the way her
protessor marked her exam, despite the fact that the professor’s mastery
of the material is undoubtedly superior to her own. The problem with
using the judicial error argument to promote legislative finality 1s that
this argument assigns to the legisiature supervisory power over the judi-
ciary in all cases because in some cases judges make mistakes. This is like
granting students the power to change all marks given by proicsso:s
because, in some cases, professors make mistakes in marking.”

59 ‘Judges and Rights {(1980)," supra note 16 a1 222,

GO There is, in effect, a much stronger way fo state this argument. Instead of comparing
the judiciary-legislature situation to the professor-student scenario, we can compare
it to two litigants in a private case. Should the party that loses a case be granted the
power to override the court's decision because judges sometimes make mistakes? The
answer is obvicusly no. Likewise, it seems illogical to grant to the legislature the power
to override a court's decision in a case where it represents the losing side. This way of
thinking about the judicial error argument is actually more accurate than the student-
professor analogy, since the legislature that can override the judicial decision has,
unlike the student, lost its case to an individual rights holder. The reason 1 still prefer
the student-professor analegy is that the judicial error argument could deny the fact
that constitntional fitigation is sindlar to private lidgation in this regard. With respect
to the judicial error argument, there is, according to this approach, not only a rivalry
between the two parties to the case but, unlike in private litigation, a power siruggle
between the courtand one of the parties, namely the legislature. The stident-professor
analogy is. nevertheless appropriate because advocates of the judicial ervor argument
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More importantly, in speaking of a scenario in which judicial error is
corrected by the legislature, Weiler creates a system of review that starts
with the lower courts and ends with the legislature. Just as an upper court
might find a lower court’s ruling wrong and overrule its decision, so
might the legislature find a decision of the Supreme Court to be wrong
and override it. The legislative action (i.e., the act} becomes the resting

place of judicial decisions. Although Weiler is not as explicit about this~

point as is Slattery, who expressly suggests that in invoking the NM the
legislature ‘convert{s] itself to a High Court of Partiament,”™ the judicial
error argument effectively converts the legistature into a “super-court.”®
Taking this conversion seriously entails four curious results that Weiler
never discusses and I suspect would not accept. First, it means that
legislatures could decide cases without parties, without any judicial
process, and without reasoning. This result would be intolerable, espe-
cially in criminal cases. Second, the legislative ‘judgment’ would apply
retroactively to the parties before the court. For example, if the court
struck down an act imposing a form of criminal liability, re-enacting this
act as a notwithstanding act could send the acquitted accused to jail.
Third, as is the case with appeals, the 8NM would operate only within a
prescribed period of time following the striking down of an act by a final
judicial decision. In order to ensure stability, after this prescribed period
elapses, the legislature would no longer be empowered to use the Nu.
Fourth, future adjudication would have to consider the legislative Judg-
ment’ as precedent, at least to some degree, in cases similar to the one
struck down by the court and ‘upheld’ by the Jegislature.

Weiler could respond that the judgment’ he is talking about is a
different kind of ‘judgment.” Since it does not apply o the parties and is
not retroactive, there is no need for parties, process, or reasoning.
Similarly, given that it does not apply to specific parties, the judgment’
can be rendered whenever the legislature desires, and not only within a
prescribed period following the final judicial decision. Finally, this
different kind of ‘judgment’ is also limited to the specific act struck down
by the court, and implies that future adjudication will not have to take it
into account. This explanation effectively strips the notwithstanding act
of its ‘judicial’ nature and reassigns it a legislative one. Therefore, it is
more accurate to say that the legislature does not remedy a judicial error
hut, rather, re-enacts an act despite its nullification by the court, Conse-
“quently, calling such an action a judicial erroris inaccurate.”

concede that it is appropriate that the court supervise the legishature, even though in
some cases the court is less ohjective an arbitrator than it is in private litigation.
61 Slatery, “Theory of the Charter,’ supra note 17 at 742,
62 Weinrib, Learning te Live,’ supra note 13,
63 As partof their support for the NM, Russell and MacDonald, two of Weiler’s followers,
* make aspecial effort to point out judicial errors in several cases. See Russell, ‘Standing
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Weiler’s second argument in support of the NM addresses not what is
wrong with courts but what is right with legislatures. The obvious fear
generated by the NM is that the legislature will use it not to correct

Jjudicial errors in rights protection but out of a disregard for rights.

Weiler deals with this spectre by suggesting that legislatures are trustwor-
thy and not prone to abusing the NM. This ‘no abuse argument’ is
composed of two sub-arguments, the first involving reliability and the
second highlighting accountability. Regarding reliability, Weiler reasons
that Canadian legislatures are not rights violators. Support for this argu-
ment comnes from Weiler's conciusion that rights were not less protected
in Canada than in the United States prior to 1982." Although he con-
cedes that Canada has a record of rights violations,” he goes on to say,

The Parliament of Canada can, and has, done injustice (¢ individuals and
minority groups. So has the Supreme Court of Canada. We must eventually
choose between these only too frail human institutions, locating the final
authority in that forum where we anticipate it will do the most good and the least
damage.”

In addition to reliability, Weiler suggests that accountability can pre-
vent abuses of the NM, since a government using the NM would have to
‘be prepared to take the flak’ from the people.” Mark Tushnet adds that

Up,” supranote 26 at 302--3, 307; MacDonald, ‘Social Equality,’ supra note 26 at 15-26,
Elsewhere, I show that their afternpts o establish judicial error were unsuccessful and
that, in reality, the source of these ‘errors’ was Russell and MacDonald's own dis
agreement with the courts. See Rahana, Partnership Model, supra note 14 ar 285-40,
244-52.

I addigion to the judicial error argument, Weiler introduces two related arguments
in support of legislative finality. First, he recalis that the Charter's ambiguous language
has resulted in questions in Charter interpretaton ‘rarely [having] clear-cut answers':
‘Rights and Judges (1984}, supra note 18 at 54, Second, he argues that Charter
adjudication requires social science expertise and that the courtlacks an advantage over
the legistature in this.area. See ‘Judges and Rights (1980)," supra note 16 atr 223-4;
‘Rights and Judges (1984}, supra note 16 at 74-7. For this arguinent see also Manfredi,
Juelicial Power, supra note 26 at ¢h. 5. These two arguments are not conceptually
differentfrom the judicial error argument; rather, theyrepresent more specific versions
of it. The argument regarding the ambiguity of Charter provisians is that the Charter
text is more difficult to interpret, as a result of which the chance of judicial error
increases. (The argument is not that Charter guestions do not have correct answers at
all; if that were the case, there would be no point in judicial review.} The argument

" concerningsocialscience is that the court's institutional deficiencies make itsusceptible
to misiakes when dealing with policy issues. Since these arguments are ultimately about
judicial error, my analysis of the judictal error argument is applicable to then as well,
See Kahana, Purtnershipy Model, supra note 14 a1 65-7, 93-106.

64 ‘Rights and Judges (1984}, supra note 16 at 53.

65 ‘Judges and Rights (1980)," supra note 16 at 208. See also ‘Rights and Judges (1984),
supra note 16 at 68.

66 ‘Judges and Rights (1980)," supra note 16 al 285.

67 ‘Judges and Rights {1980), supra note 16 at 234,

o
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the sunset mechanism makes it possible for the public to choose between
the court’s interpretation of the Charter and that adopted by the legisla-
ture.®

Weiler’s prediction has clearly proven to be correct. In the two
decades since the Charter was adopted, there has not been a single case
where the legislature used the NM to legitimize oppressive or tyrannical
legislation.” But neither the judicial error argument nor the no abuse
argument renders Weiler’s account theoretically consistent, since both
arguments are at odds with the very justification Weiler introduces for
Judicial review. The judicial error argument dictates that although judicial
review is based on the assumption that the court is better suited for rights
protection than the legislature, it is somefimes prone to error. The no
abuse argument suggests that although judicial review is based on a
reluctance to place confidence in the legisiature, sometimes the legislature
is more trustworthy than the court. On this account, legislative firrality
constitutes an obtrusive exception to the principle of judicial review,
since it is at odds with the idea that underlies this principle. It is never-
theless adopted because of the belief that 2 compromise between no
judicial review and final judicial review is the best pragmatic arrangement
for rights protection. 1 call this justification for the NM an ‘inconsistent
justification.’

An inconsistent justification of the NM is neither innovative nor
difficult to devise. The two extremes that such an inconsistent justifica-
tion seeks to balance, namely final judicial review and the absence of
judicial review, have been extensively discussed. Both extremes have their
respective advantages and disadvaritages. One merely needs to point to
the pros and cons of judicial finality, as compared with the pros and cons
of the absence of judicial review, and argue that the middle ground of
judicial review with legislative finality strikes a better balance between
advantages and disadvantages.

68 Tushnet, ‘Policy Distortion,” supra note 34 at 280,

69 Even the one use of the NM that provoked public outrage -~ namely, the Quebec sign
law — did not invoive an attack on the core of a Charter right. This NM invocation was
a response to the Ford decision {supra note 13}, where the Supreme Court ruled that
a provision forcing the use of solely (as opposed to mainly) French signs unjustifiably
infringed freedom of expression, Usings. 33, the Quebec National Assembly re-enacted
the Frencheonly stipulation for exterior signs and allowed interior hilingual signs: An
Act to Amend the Charter of the French Language, 5.0, 1988, ¢. 54, s. 10. Since the sign law
dealt with commercial speech and not political speech, it could hardly be said that
overriding itamounted to tyranny. Another allegedly oppressive use of the NM, namely
Alberta’s proposed bill to cap the compensatien that could be awarded to victims of
forced sterilization, provoked so much public anger that the Alberta government had
to withdraw it from the legisiature. See Kahana, ‘Notwithstanding Mechanism,’ supra
note 13 at 271-2,
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This is what Weiler is ulitimately doing.” Another way to suggest an
inconsistent justification for the NM is by examining results: one could
demonstrate that a system of judicial review with legislative finality
produces better rights protection than either a system with final judicial
review or a systemn with no judicial review. From the perspective of an
inconsistent justification for the NM, this mechanism is not an innovative
project in terms of theory, although a new balance or compromise
between two existing ideas is undoubtedly important.”
By way of contrast, a consistent justification for the NM would have to
unify the notions of judicial review and legislative finality. This would
require finding a justification for judicial review that does not justity

judicial finality, even at the starting point, thus eliminating the tension

between judicial review and legislative finality. [ attempt to devise such a

justification in the next section.

70 Itis not clear whether Weiler himself saw his account as an exercise in constitutional
theory. On the one hand; he writes that the dilemma of the NM cannot be solved by ‘a
priori reasoning about rights and democracy’ but must he solved by ‘practical judgment
about the relative competence of two imperfect institutions in the context of a
particular nation’: ‘Rights and Judges (1884)," supra note 16 at 834, On the other
hand, when he makes the same point two pages later, he says that the merits of the NM
‘are appraised here from the point of view of constitutional theory”: ibid. at 86,

71 Anocther indication that Weiler's account s inconsistent with constitutionalism is
demonstrated by his suggestion that invoking the NM can be, in effect, an easier way to
amend the constitution. One of the traditional features of constitutional rights
protection is that the amendment process for altering the protection of rights is
significantly more difficult than the amendment of erdinary legislation. Having this fact
in mind, Weiler says,

It is rare to find constitutional guarantees, no matter how inalienable they may seem,
which are entirely beyond legal amendment, The question is where we should locate
the authority to approve such an amendment. I am prepared to trust Parffament with
that role, at least as long as it does so in accordance with a procedure which clearly fo-
cuses political responsibility for such action. ({Judges and Rights (1980)," supranote 16
at 234)

Weiler's language of ‘legal amendment’ is very telling. This term distinguishes between
a constitutional amendment, which is the common tool for aiering constituitional
guarantees, and a ‘legal amendment,’ created by the NM, which is 'more of a surgical
instrument’ {‘Rightand Judges (1984)," supra note 16 at 83 note 101} butstill operates
to change the guarantees. If these guarantees can be changed by the legislature, then
the Charteris nota constitutional documeat. Itis indeed a compromise between having
no rights protecting documents and having a constitutional decument. '

The exact relationship between the NM and the constitutional amendment mech-
anist deserves separate treatment. It should be noted that this easy amendment idea
is not at all a necessary part of Weiler's judicial error account. In fact, it is inconsistent
with thatargument. The judicial error argument holds that, while invoking the NM, the
legislaiure is asserting its own reading of the constitution in the face of the court’s faulty
reading. The idea of legal amendment implies that when the legistature invokes the
NM, it is not offering a reading of the constitution but is altering the actual text.
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€. DELIBERATIVE DISAGREEMENT: TOWARDS A CONSISTENT ACCOUNT OF
JUBICIAL REVIEW AND LEGISLATIVE FINALITY

The central purpose of my approach to the NM is a desirve to have justifi-
cations for judicial review and legislative finality unified under one
umbrella argument.” This argument reasons that the role of judicial
review is not to check legislative action but to deliberate on the meaning
of the Charter. I call this approach the ‘deliberative disagreement ap-
proach.” According to this model, the legislature could abide by a court’s

decision or choose to reject it and exercise the NM instead. The novel

aspect of this approach is that it circumvents the inconsistency created by
the check on judicial error model. This inconsistency arises because the
role of judicial review under the check on judicial error approach is to
check legislative activity. A legislative re-check of this check is inconsis-
tent with the idea that it is the role of the court to protect the constitu-
tion. Under the alternative approach suggested here, the role of judicial
review is not to block or protect anything but, rather, to deliberate. Since
the legislature is free to accept or reject the result of this deliberation,
legislative finality therefore becomes consistent with judicial review.

The deliberative disagreement account of judicial review consists of
three arguments:

I Itis not the purpose of judicial review o check legistative power. If
thatwere indeed the purpose, legisiative finality would be theoretically
inconsistent. The purpose of judicial review is to deliberate about the
meaning ol the constitution through sophisticated and carefully
reasoned opinions in concrete cases. Once the legislature is exposed
to the product of judicial review, it can decide whether it agrees with
the court’s interpretation.

2 The probabitity that the legisiature and the public will attach weight to
judicial deliberations and seriously discuss the relevant constitutional
matters increases if the court enjoys an independent status and the
power to strike down legislation. Although the legislature, as a repre-

72 Tam notignoring the fact that in the real world, neither judicial finality nor legislative
finality is traly final. The American literature in this area is replete with werks showing
that the legislative brandh has many ways (o retaliate against the judiciary, and vice
versa. See, e, GN. Rozenberg, The Hollow Hope: Can Cowrts Bring About Sociel Change?
{Chicago: University of Chicago Press, 1991). In Canada, Peter Hogg and Alfison
Bushell have recently demonstrated that in most cases, legislatures have been able 1o
achieve their goals even after Charter review. See P.W. Hogg & A.A. Bushell, ‘The
Charter Dialogue Between Courts and Legislatures (Or Perhaps the Charter of Righis
Isn’t Such a Bad Thing After All)’ (1997) 35 Osgaode Hall L.J. 75 Thereinafter ‘Charter
Dialogue’]. Stili, in terms of theory, a constitution can have only one final interprerer,
and, therefore, the discussion about finality makes sense. See . Harrison, ‘The
Constitutional Origins and Implications of Judicial Review’ (1998) 84 Va.I. Rev. 335 at
$57-8.
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senitative of the people, need not accept the court’s opinion, it must
re-enact the impugned act if it is to demonstrate that it has seriously
considered the court’s opinion.

8 There is no danger that such a re-enactment would result in a grave
violation of rights, since modern legislatures are equally motivated to
respect the constitution and because reversing a Supreme Court
decision carries a considerable political price.

T shall elaborate on these three arguments below.

1. The vole of the couyt is not lo check legislative power but fo deliberate on
constitulional matters

This argument resolves the theoretical difficulty created by the judicial
exvor argument. That difficulty is the tension that arises from the judi-
cial error argument’s premise: that both the court and the legislature are
expected to take on the task of censtitutional decision making. If the
courtis charged with deciding constitutional maiters for the people, then
legislative {inality is an abnormality. Conversely, if the court’s function is
to deliberate on constitutional matters and the legislature is responsible
for deciding how this deliberatdon might affect legislation, then legisla-
tive finality is not the exception but part of the rule.

The suggestion that the purpose of judicial review is to deliberate and
not to decide rests on a claim that, although courts generally reason and
deliberate for the purpose of decision making, it is possible to distinguish
between the court’s deliberation and its decision. Deliberation is an act
of practical reasoning, whereas decision is an act of will giving effect to
the result of deliberation. Under the model suggested here, the Constitu-
tion gives the courts the power to deliberate on whether a measure
violates the Charter, but it does not give them the power to will the
outcome of their deliberations into effect. That power belongs to the
legislature, which can choose either to effectuate the court’s reasoning or
to leave it ineffectual, according to whether it agrees with it or not. That
power belongs to the legislature, which can choose either to respect the
court’s ruling and do nothing or to render it ineffectual by legislating
against it. Accordingly, since the court’s role is to deliberate and not to
decide, there is no need for the legislature to find a judicial error, The
legislature can simply disagree with the result of the court’s deliberation
by re-enacting the impugned act.”

73 By structuring the process as one of deliberation through decision by courts followed
by decision through legislation by legislatures, T am by no means suggesiing that
legislatures should not deliberate or should deliberate less. In fact, because under the
deliberative disagreement approach the legistature must take the judicial deliberation
seriously, it is encouraged to deliberate. Indeed, Tushnet shows how the combination
of judicial review and a NM could, in theory, contribute o public discussion and solve
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At the heart of this account stands a distinction between the legisia-
ture’s abilily to interpret the constitution and its motivation to do so.”™ This
model suggests that the legislature is as motivated to interpret the
constitution as the court is. If both bodies are driven by equal motivation,
itshould be the accountable legisiature and not the unaccountable court
that ultimately interprets the constitution. That said, in addition to a
consideration of motivation, an assessment of the respective in terpretive
abilities of each body must also be undertaken. While the court is
accustomed to interpreting texts, specifving ideas, and offering legal

reasoning, the legislature is not. This specialized capacity suggests that-

the court’s analysis of a constitutional matter should be antecedent to
any legislative action. The legislature can benefit from the judicial
deliberation by reading the decision, becoming informed by it, and con-
ducting its deliberation in terms of the decision. Once the court has
published its reasons, it ceases to possess anything that will make its final
decision superior to that of the legislature.

2. Although the purpose of judicial veview is deliberation and not decision,
Judicial review should nonetheless be binding

The obvious question raised by the deliberative disagreement approach is
this: If the role of judicial review is to deliberate, why should judicial
review be operative as opposed to advisory? Why should the legislature
have to re-enact a law disapproved by the court rather than simply let it
stand? There are four answers to this question.,

First, to ensure that the legislators are actually considering the court’s
deliberation, it is helpful that the court’s decisions be binding. This
stipulation is based on the assumption that if the legislature can achieve
a certain goal through inaction, it has less incentive to act. The goal in
our case is to have a certain act in force despite the judicial finding that
such an act violates the constitution. In a system with non-binding

the problem of ‘demecratic debilitation,” where the people and their representatives
are discouraged from deliberating constitutional issues because they leave this job for
the court. Tushnet, 'Policy Distortion,’ supra note 34 at 277-84, 202-G. '
74 Iliseems to me that this distinction underlies Frank Michelman’s idea of 2 ‘Council of
Revision’ that would have the power to override US Supreme Court decisions,
Michelman's council would be accountable — elected and replaceable — but its only
occupation would be reviewing judicial decisions. Consequently, this council would
have motivation similar to thatof a legislature (since itisaccountable) but ability simifar
to that of a court (since it has the expertse of a coutt). Michelman argues that nothing
in the concept of law precludes such a mechanisin, which creates, as he puts it judicial
leadership withoutjudicial finality.” F. Michelman, Judictal Supremacy, the Conceptof
Law, and the Sanctity of Life” in A. Sarat & T.R. Kearns, eds., Justice and Injustice in Law
and Legal Theory (Ann Arbor: University of Michigan Press, 1996) 139 at 145, 153 & seif.
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judicial review, the legislature can achieve this goal by doing nothing,
and therefore it has less incentive to take into account the court’s
opinion. In contrast, in a system with binding judicial review, the IegislaA
ture has to re-enact the impugned act to achieve its goal. Therefore,
there is a greater likelihood (although definitely not a guarantee) that
prior to the re-enactment, the legislature will consider ihe‘ court’s
deliberation. A second justification for the binding character of judicial
review, despite the court’s status as a deliberator, focuses not on the legis-
lature but on the court. Like every institution, the court has an incentive
to increase its power, and therefore it will work harder and better if it
knows its decisions will be hinding. A third reason is efficiency. In most
cases, the legislature will accept the court’s deliberation. It would be
simply inefficient to require that the legislature approve each of the
court's decisions rather than rejecting only the few decisions to which it
opposed. .

The final justification for a binding form of judicial review is con-
cerned with preserving the image of the court as an independent branch
of government. If judicial review is merely advisory and judicial decisions
become law only if the legislature wvoluntaridy adopts them, the court
might be perceived as an organ of the legislature. This is because the
mechanism of striking down an act would involve not only a judicial
decision stating that the act is unconstitutional but also a legislative
decision adopting the court’s decision. Under such a system, what gives‘
the judicial decision its power is the legislative adoption. In contrast, if
the court lias the power to actually strilke down legislation, then it is
perceived as being an independent branch whose deliberation is not for
legisiative consideration but for public discussion. While the legislatur.e
still has the final word, the court’s ability to strike down an act makes it
clear that the court remains an independent and powerful branch of
government that must be taken seriously.

3. Legislative finality is not dangerous : .

The third argument supporting the deliberative disagreement approach
is that the legislature is unlikely to abuse its power to reject the court’s
deliberation. This argument is actually identical to the no abuse argu-
ment,” presented by Weiler as part of his check on judicial error ap-
proach. In fact, the no abuse argument not only fits both Weiler’s
approach and the deliberative disagreement approach but act_ualiy
renders his judicial error argument unnecessary. Note that Weiler’s
account of the NM ‘rests on the assumption that the chief threat to rights

75 See text accompanying notes 64-68 supra.
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in Canada comes from legislative thoughtlessness’™ and not from ‘out-
right legislative oppression.”” The role of the court, according to Weiler,
1s to force the legislature to think by ‘airing the issue of principles.”™ Ag
Samuei LaSelva puts it, the constitution is supreme ‘not because it
prevents manifest violations of the constitution by the legislature, but
because even a legislature which respects the constitution may violate it
through inadvertence.””™ However, if the court’s role is to provoke more
meticulous drafting on the part of the legislature rather than to prevent
legislative oppression, it is unclear why Weiler needs to invoke the
Jjudicial error argument. The need for a judicial error in order to justify a
legislative trump of judicial decisions would make sense where the role of
Jjudicial review is to check legistative power. Such a supervisory function
for the court demands that its decisions be final. Under this account,
legislative finality could be justified only if a valid reason for rejecting the
court’s decision, such as a court error, existed. If, however, the court’s
role is simply to deliberate and to promote new legislative and public
discussion, and the final pronouncement on the matter remained with
the legislature, the legislature could simply say, ‘We rethought the
matter, and we disagree with the court’s decision.”

It seems that Weiler’s invocation of the judicial error argament stems
from his failure to explore fully his own reading of the role of judicial
review under the Charter. Once he suggested that the purpose of judicial
review was to provoke thought and not to obstruct legislative oppression,
he could have abandoned the judicial error argument along with the
theoretical inconsistency it involved.

It might be helpful to sketch the ways in which the deliberative dis-
agreement approach compares with the approaches suggested by Weiler,
Stattery, and Weinrib. I will do so by reintroducing a table brought forth
earlier, this time with the addition of the deliberative disagreement
approach as well as that of a third parameter of inquiry:

76 ‘Rights and Judges (1984}, supra nowe 16 at 84

77 Ibid.

78 Ibid.

79 LaSelva, 'Only in Canada,” supranote 22 at 390-1. Indeed, Hogg and Bushells research
revealed that, in most cases, the effect of Charter review is to send the tegislature back
to the drafting table o produce better legislation. See Hogg and Bushell, ‘Charter
Dialogue,’ supra note 72, esp. at 96-8.

Itshould be emphasized that I neither subscribe to nor reject the no abuse argument.
Weiler may be right that Canadian legislatures are irustworthy; but then again, he may
be wrong. Inany event, Lam proposing that if he s right, the deliberative disagresment
approach is a better way to understand the NM than the judicial error approach.

8{
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Can the - Can the legislature
legislature  consider extra-
avoid constitutioral
judicial considerations while  While operating the WM,
review? invoking the NM? the legislawre ...
Check on
judicial errov
(Weiler) No No believes that the court was wrong
Prevenuon of
judicial error .
(Slatiery) Yes No suspects that the court will be
wrong
Legislative
exceptions
to rights
{Weinrih) Yes Ves does not think about the court
Deliberative
disagreement
(proposed
approach) . No No disagrees with the court

The deliberative disagreement approach suggests a significantly different
role for the court in constitutional matters. The court’s role is not to en-
gage in dispute resolution but, rather, to engage in what might be called
‘dispute deliberation.” Such a role for the court is certainly not foreign to
Canadian political cuiture. Canadian courts have been providing deliber-
ation in the form of advisory opinions to Canadian legislatures for many
vears. This ‘reference’ function allows the Canadian Parliament to refer
‘important questions of faw or fact’ to the Supreme Court of Canada.”
Provincial governments can similarly refer questions to the provincial
Courts of Appeal.™ The rich and established practice of using this mech-
anism in the context of constitutional questions in Canada™ reveals the
vitality of the dynamic in which the court deliberates through sophisti-
cated reasoning and governments make the final decision. Canadian
legislatures seem to have consistently adopted the result of the courts’ de-
liberations.® Mareover, tmportant reference decisions, such as the Quebec

Bl Supreme Cowrt Act, RS.C 1985, ¢, 526, 5. 53,

82 See P W. Hogg, Constitutional Law of Canada, looseleaf {Toronto: Carswell, 1992) atvel.
1, 8.6(b}, 8-1h [hereinafter Constitutional Law],

4% See L. Huffrnan & M. Saathoff, ‘Advisory Opinions and Canadian Constitutional
Development: The Supreme Court’s Reference jurisdiction” (1990} 74 Minn,L.Rev,
1251, )

84 Hogg, Constitutional Law, supra note 82 at 8.6(d), 8~1 7.
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Secession Referencd” and the Pairiation Reference” were sources of much
public deliberation, even though they were not binding in nature.¥

It is important to note the assumptions upon which the deliberative
disagreement approach relies, some of which are not uncontested. With
regard to courts, this approach assumes that judicial review is good for
public discussion and that the court’s deliberations can and do educate
the public. With regard to legislatures, the deliberative disagreement
approach assumes that they are capable of interpreting the constitution,
as opposed to simply pursuing political preferences, and that they would
not abuse the NM. Examining the validity of these assumptions must
involve some difficult theoretical and empirical inquiries that are well
beyond the scope of this article. However, once one accepts these
assumptions — and it seems that many constitutional fawyers and politi-
cal scientists do® ~ the deliberative disagreement approach has the

85 Re Secession of Cueber, [1998] 2 S.GR. 217,

86 Re Resolution to Amend the Constitution, [19811 1 5.C.R. 753,

87 One might abject that, in a system featuring a specific ‘reference’ mechanism, it is
iflogical to view the entire purpose of judicial veview as defiberative. According to this
objection, the fact that an avenue of deliberation exists for the court under the auspices
of the reference mechanism implies that when the court is asked to work under iis
general power of review, its review should be directed at supervision and decision; not
deliberation. This objection misses the point of the deliberative disagreement
approach. This approach does not hold that the essence of judicial review is ane of
deliberation rather than decision. It holds that the punpose of judicial review is deli-
beration and not decision. But in order for this frurpose to be achieved, the process of
iudicial review itself raustinclude judicial power to decidethat an actis unconstitutional.
Moreover, a reference process, by definition, can be set in motion only by the
government, while individuals can initiate judicial review as well. Therefore, even if one
believes that the purpose of judicial review is to deliberate and not to decide, there is,
in principle, roem both for a reference mechanism and for judicial review. While
workingunderits reference capacity, the court’s power islimited to giving advice. While
reviewing the constitutionality of legislation, the court has the added ahility to strike
down legislation, and thereby wields the power to trigger a more serious legislative and
public debate about the constitutionality of a given act.

B8 The assumption that judicial review is good far public discussion and that the court’s
deliberations can and do educate the public is adopted both by the advocates of the
check on judicial error approach and by other critics of the Supreme Court of Canada.
See, e.g, Weiler, ‘Tudges and Rights (19803, supra note 16 at 223; Weiler, ‘Rights and
Judges (1984)," supra note 16 at 76-7; Russell, ‘Standing Up,’ supra note 26 ar 300-1;
J-L. Hiebert, "Why Must a Bill of Rights Ve a Cantest of Political and Judicial Wills? The
Canadian Alternative’ (1999) 10 Pub.L.Rev. 22 at 33 [hercinafter "Why Must']:
Greschner & Norman, ‘Courts and s. 33 supra note 39 at 191-2. Further, the
assunpiion that legislatures are capable of engaging in constitutional interpretation s
not made only by the deliberative disagreement approach; it is actually eructal to both
Weiler’s check on judicial error approach and Slattery’s prevention of judicial exror
approach. For Weiler, the legislature must decide whether a certain judicial decision
is erroneous accarding its own reading of the constitution. Similarly, for Slauery, the
legislature can invoke the NM in order to prevent judicial error only i it believes the
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potential to provide a consistent account of judicial review with legislative
finality. . '

The deliberative disagreement approach gives the legistature the op-
portunity to be constitutionaily engaged rather than constitutionally
uninterested. What principles should the legislature follow, when in-
voking the NM, to both make this constitutional engagement meaningful
and, at the same time, preserve the central role of the court in the deli-
beration of constitutional issues? This is the topic of the next part of the
article.

I Between constitutional law and constitutional theory:
The NM and the judicial-legislative partnership

The first part of this article deale specifically with constitutional law and
was therefore very concrete. It sought to determine the best interpreta-
gion of a texs, namely s. 33 of the Charter. The second part deale with
constitutional theory, and therefore was more abstract. It did not address
5. 53 or anyspecific constitutional text atall; rather, it addressed the idea_of
a judicial review with legislative finality. The third part of the article in-
volves both constitutional law and constitutional theory. It proposes a
model for understanding the relationship between courts and legislatures
under a NM-bearing Charter. This model requires that the legislature treat
the courtas its partner rather than its adversary when invoking the NM.
Clearly, the text of s. 33 does not fit my suggested partnership model.
As we shall see, a central element of this model is that the judiciary
should be allowed to conclude its job before the NM is invoked. However,
s. 33 allows for pre-emptive use of the mechanism.” Indeed, I am not
arguing that the partnership model is positive law in Canada, nor sﬁlould
my analysis in this section be read as an attempt to suggest a 1:()u}rth
reading of s. 33 (in addition to the three readings I discussed in the first
part of the article). That said, T will demonstrate how the idea of partner-
ship fits well with Canadian constitution:al culture and therefore ought to

notwithstanding act to be constituiional according to iisreading of the consti‘tuuon, For
the question of what it means for a legislature to interpret the constitution, see T.
Kahana, ‘The Future of Law: an Enhanced Role for Legislatures?’ (Law Forum 2001,
Université Laval, Quebec, 30 May 2001} [unpublished].

The idea that we should trear legislatures with more respect than traditional
constitutionalism does is gaining increasing support in Consticutional theery, best
represented in the works of Mark Tushnet and Jeremy Waldron. See MV '?u;shm—:l.,
Faking the Constitulion Away From the Courts (Princeton: Princeton University Press,
1899}; ]. Waldron, Law and Disagreement {Oxford: Oxford Unix@rsi_ty i’(css, 1999} z.u Pt
I {‘A hurisprudence of Legishasion™); ]. Waldron, The Dignity of Legislation {Cambridge:
Cambridge University Press, 1999},

§9 See text accompanying notes 37-40 supra.
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be considered as a model by legislatures interested in invoking the NM in
a manner respectful to both the Canadian constitutional setting and the
courts. Before delineating this model, I'will first expand on the notion of
partnership.

A, THE IDEA OF PARTNERSHIP BETWEEN COURTS AND LEGISLATURES

Both Weiler and Weinrib describe the NM as a constitutional innovation
and explain the innovation in terms of a ‘partnership’ between courts
and legislatures. Weiler suggests that-‘[t]he premise of the Charter is that
the optimal arrangement for Canada is a new partnership hetween court
and legislature.”” However, Weiler’s presentation of the partnership
noton as part of his judicial error account trivializes it. If the idea of final
judicial review is referred to as ‘judicial supremacy,” and if the idea of no
judicial review is labelled ‘legislative supremacy,” Weiler implies that a
system of judicial review in combination with a NM amounts to a ‘partner-
ship.” This concept of partnership has neither practical implications nor
conceptual importance. Even if the NM is based on the remnants of
legisiative supremacy, it can still be called a partnership. While there is
no doubt that Weiler’s ‘new partnership’ is novel, it remains unciear how
much of a ‘partnership’ it truly embodies. The interaction between
courts and legislatures envisaged by Weiler is stifl about supervision as
opposed to cooperation. Yet, rather than judges simply supervising
legislatures, legislatures are assigned the additional role of supervising
the judges responsible for supervising the legislatures. It is a partnership
only inasmuch as legislatures ‘are also part of the process; it is not a
partnership in terms of how the process is conducted.”

Weinrib’s invocation of the term ‘partnership’ is more meaningful.
She believes that the NM is aimed at creating exceptions to rights. Fur-
ther, she stresses that since these exceptions are created in order to pro-
mote majoritarian preferences, they cannot and should not be created by
judges.” In this context, Weinrib suggests that the NM brings with it ‘not
rule by supercourts at the expense of legislatures, but a complex partner-
ship through institutional dialogue between supercourts and superiegis-
latures.” Unlike Weiler's idea of partnership, where the partners super-
vise each other, Weinrib suggests a theoretical concept of partnership in
which the partners cooperate by doing different things: courts deal with

90 'Rights and Judges (1984)," supra note 16 at 84; also at 86: ‘For better or for worse,
Canada did stumble on this distinctive constituitional partnership between court and
legislature for the protection of fundamental rights,’

81 Weiler's reference to ‘partnership’ was adopted by two of his followers, Russell and
MacDonald. See Russell, ‘Standing Up,’ sup{‘a note 26 at 297, and MacDonald, ‘Social
Equality,” supra note 26 at 23. Like Weiler himself, they do not explain what they mean
by ‘partnership.’

92 See text accompanying note 32 supra.

93 ‘Learning to Live,’ supra note 13 ag 56845,
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law by protecting rights based on normative considerations, and legisia-
tures deal with politics by creating exceptions to these rights based on
majoritarian considerations.” The partnership between courts and legis-
latures created by the Charter leaves room for both institutions to focus
on what they are best suited for while continuing to interact under the
Charter.

‘While Weinrib's concept of partnership is certainly innovative, it is still
anchored in the notion of legislative exceptions to rights - an exception
that is illegitimate in a constitutional democracy. As I have explained
above, under a genuine constitutional democracy, majoritarian prefer-
ences should never be part of the Charter game and should be consid-
ered neither by courts nor by legislatures.” Therefore, while it is true that
assigning different types of Charter considerations to courts and legisia-
tures makes the idea of partnership more meaningful, this approach
must also be rejected because it allows considerations that are antithetical
to a rights protection system.

My approach to partnership focuses not on substantive considerations
taken into account by the legislature in deciding to invoke the NM but,
rather, on fine-tuning the process of NM invocation. I term this idea
‘partnership as a practice.” This notion occupies an intermediate position
between two other approaches that address how legislatures should
respond to unfavourable judicial decisions: the ‘clashes approach,” which

. holds that the legislature should use all the power at its disposal to

retaliate against the court’s decision, and the ‘acceptance approach,’
according to which the legislature must accept judicial rulings.
Traditional American scholarship, adhering to the clashes approach,
sometimes sees the three branches — separated by virtue of the principle
of separation of powers — as supervising one another by means of checks
and balances, creating a dynamic of ‘tension and competition.™ Fach
branch should do everything it can to promote its agenda, for it is the
constant conflict among branches that secures the system from tyranny.”
Following this account, the NM is yet another check on judicial power,

G4 See text accompanying note 33 supra.

95 See text accompanying notes 51-55 supra.

96 M.E, Magill, “The Real Separation in Separation of Powers Law’ {2000) Va L. Rev. 1127
at 1130. Sec also H.C. Mansfield, ‘Separation of Powers in the American Constitution’
in B.P. Wilson & P.W. Schramm, eds., Separation of Powers and Good Gevernmeni (Lanham,
MIX Rowman & Litdefield, 1994) 8 at 3 [hereinafter ‘Separation of Powers'}, It should
be noted, however, that the clashes approach is not the only one found in American
discourse. There is also talk about coordination. See, eg, M.O. Fiss, A Life Lived
Twice” {1991) 100 Yale L,J. 1117 at 1120,

57 James Madison wrote that the accumulation of governmental power in one branch is
‘the very definition of tyranny.’ |. Madison, ‘Federalist No. 477 in }. Madison, A.
Hamilton, & J. Jay, The Federalist, ed. Benjamin Fletwcher Wright (Cambridge: Harvard
University Press, 1961} 336 at 3534, '
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qualitatively similar to the constitutional amendment, the appointment
process, or any other means through which the legislature can respond
to constitutional decision making by judges. '

An example of the clashes conception is reflected in the work of
American political scientist John Agresto, who supports legislative final-

ity. Reasoning that a NM could function as a legislative tool to retaliate |

against the court, Agresto believes that such a mechanism fits the Amer-
ican system of checks and balances.” This proposal for an American NM
emerges out of Agresto’s discussion of other existing checks on judicial
power, all of which he rejects.” The check on judicial power that Agresto

98 J.Agresto, The Supreme Court and ConstitutiunalUemvr:mcy {Ithaca, NY: Corpell University
Press, 1984} at 134 [hereinafter Sufrmeme Courl]. Agresto does not mention the actual
Canadian NM, and his proposed NM is different from the Canadian one for several
reasons. First, he does not limir his proposal to rights cases. Moreover, he does not alk
about the re-enactment of tegislation that has been struck down, referring instead to
striking down the striking down, In addition, his NM daoes not produce temporary le-
gisltion. Finally, he suggests a supermajority reguirement. Still, Agresto does propose
a system of judicial review and legislative finality, and as such his analysis is of value to
us.”

99 Agresto dismisses constitational amendments as too difficult to accomplish and sall
subject to subsequent judicial interpretation, Moreover, he argues that viewing the
process of constitutionalamendmentas the only way to check the courtwrongly assumes
that the court'sinterpretation of the constitution is correct: ibid. at 107-11, He similarly |
rejects calls for judicial selfrestraing, since the court is unlikely to heed such calls and,
furthermore, seH-restraint would negate the importance. of the court as a national
thinker: ibid. at 112-6. Odher checks on judicial power that Agresto discounts are
impeachument, ‘court packing,” and using the Congress’s power under Article [T of the
US Constination to create exceptionsto the Supreme Court’sjurisdiction: ibid. at 116--25.

The Article Il power deserves special attention, since it is sometimes mentioned as
the US equivalent of the NM, See, g, C.R, Massey, “The Locus of Sovereignry: Judicial
Review, Legislative Supremacy, and Federalism in the Constitutional Traditions of
Canada and the United States” {1990} Duke LJ. 1229 at 1285-98; Tushnet, ‘Policy
Distortion,” supra note 34 at 2857, Nonetheless, the NM power is not the Canadian
equivalent of the Article HI power; Manfredi, Sudicial Power, supra note 26 at 175-6,
Canada’s equivalent to Articie 1l is 5. 101 of the Constitution Act, 1867 (UK,
reproduced in R.5.C. 1985, Appendix II, no. 5. This provision authorizes Parfiament ‘to
provide for the Constitution, Maintenance, and Organization of a General Courtof

" Appeal for Canada.’ Correspondingly, Parfiament established the Supreme Court in
1875. See the Supmeme Court Act, supra note 81, which replaced the Supreme and Excheguer
Courts Act, 1875, 8.C. 1875, c. 11. Since the Supreme Court of Canada is not created by
the Constitution bus by the Supreme Court Act, the Parliament of Canada has the
power to regulate the jurisdiction of the Supreme Court, which is the equivalent of
Congress’s power under Arsicle IT]. The following table demonstrates this point

Generzal power to regulate

Specific power to override
Supreme Court's jurisdiction

judicial decisions

Canada s. 101 of the Constitution Act, 1867 5. 33 of the Charter
us . Article I of the Constitution No equivalent
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does endorse is the ‘power of the Congress literally to force recoﬁnsidera—
tion.”*"" Congress can do this by re-passing legislation under an ‘alterna-
tive constitutional guise,”" by rewriting it, or by using ‘the ability to
circumscribe the holding of any decision in an attempt to delimit its
effeces.’!™ . N o

Although Agresto notes the possibility of rewriting i.egls}atiorl to
accommodate the court’s decision and acknowledges that tlr}e lnﬁ;oduc—
tion of new legislation ‘argues for a differing constitutionaj view,”™ what
he really describes is a clash or struggle between. the court a‘nd the
legislature in which the legislature does whatev'er it can to get its way.
Significantly, when Agresto moves to his suggestion of a NM, he does not
emphasize the legislaiure’s role in constitutional interpretation; rather,
he stresses the importance of symmetry between the branches:

In many ways the perfect constitutional solution to the probiem of intf:rI‘.)reti've
finality ... would have been for the judiciary to possess the same legislative
relationship to Congress as that which governs the executive. Just as Congres‘s, by
special majority, can override a presidential veto, a simi.iar plr“?cess could from
the outset have been established to review judicial ohjections,

Not surprisingly, Agresto’s lone reference to the term ‘pflrtners.hip.’
simply describes a negation of judicial finality. He writes that ‘the princi-
ple of checks and balances is a partnership and not szmply. a dgnahon of
power to the Court.”" This is a trivial use of the term, since it encom-
passes only the idea of checks and balances and not different types of
interaciion between courts and legislatures.

A very different approach to the interacﬁog hetween courts ‘and
legislatures under the constitution is depicted in Peter Hogg aﬁ'd Alhsc?n
Bushell's work. Their study shows that, as a general rule, Canadian legis-
latures have been able to achieve the goals of legislation struck down by
courts, through the introduction of new legislation that adheres to court-

In other words, while overriding judicial decisions could perhaps be achieved ir\. the
United States through Article II1, the factremains thats. 33 d.oes no'f have an An}em.:an
equivalent, The American scholarly need to show that there isa ‘TS, .a_na!og to .bec}zon
38 (Tushnet, ‘Policy Distortion,” supra note 34 at 285) is curious. Difficudt as it might
he for American scholars to realize, the 8M is one of the few things that Canada has and
the United States does not.

100 Agresto, Supreme Courl, supra note 98 at 126,

161 Ibid. . .

102 Ibid. at 130. For the same idea see L. Fisher, Constifutional Diclogues: Interprretation as
Political Process (Princeton: Princeton University Press, 1988} at 251-2.

103 ibid. at 131 femphasis added].

104 Ibid. at 134,

105 Ibid. at 166.



260 UNIVERSITY OF TORONTO LAW JOURNAL

prescribed standards.’™ Furthermore, they show that the court’s decision
influences the legislative response even when the court does not strike
down an act.””” Although Agresto’s as well as Hogg and Bushell’s work
discuss both the reintroduction of old legislation and new legislation, the
stories they tell are different. Agresto describes a legislature that does not
accept the court’s view and acts out of disagreement with the court,

whereas Hogg and Bushell describe a legislarure that accepts the court’s
decision.'®

The notion of partnership as a practice suggests a middle ground
between the approach advocated by Agresto and that described by Hogg
and Bushell." It calls on the legislature to do what Agresto would have it
do, but to do it in the manner described by Hogg and Bushell. Foliowing
Agresto, such a notion of partnership authorizes the legislature to reject
a judicial reading of the constitution. However, in line with Hogg and
Bushell’s model, it requires that if the legislature rejects a judicial
reading, it must do so while being informed by the judiciél decision. The
notion of partnership as a practice stands in contrast, then, to both the
- notion that the role of the legislature is to clash with the court and the
suggestion that the duty of the legislature is to accept the court’s view. It

106 Hogg & Bushell, 'Charter Dialogue,” supra note 72 esp. at 96~8, For critique and
response see, respectively, C. Manfredi & J. Kelly, ‘Six Degrees of Dialogue: A Response
to Hogg and Bushell’ (1999) 37 Osgoode Hall L. 513, and P. Hogg & A. Thornton,
‘Reply to “Six Degrees of Dialogue™ (1899) 37 Osgoode Hall L] 529,

107 Hogg & Bushell, ‘Charter Dialogue,’ supra note 72 at 101--5.

108 Notakly, the term ‘dialogue’ is employed in both Agresto’s book and Hogg and
Bushell’s paper, although their approaches are very different, Hogg and Bushelil entitle
their article “The Charter Dialogue Between Courts and Legislatures’ and elaborate on
this coneeption throughout the entire paper, Similarly, Agresto talks abouta ‘dialogue’
between the branches (Agresto, Supreme Court, supra note 98 at 97}, Although the
meaning of the idea of ‘diaiogue’ is outside the scope of this wark, my fmpression is that
this almost contradictory usage of the term reflects the fact that ‘dialogue’ has come,
in recent years, to express many different ideas with regard to the interaction between
courts and legislatures, between legistatures and the neople, and hetween the courts
and the people.

Hiebert speaks of the NM as a means of "conversation’ between the court and the
iegislature. Hiebert, '"Why Must,” supra note 88 at 31-4. Unlike the approach suggested
here, Hiebert seems to be in line with Agresto and organizes her thoughts about
‘conversation’ in terms of checks and balances rather than partnership. See ibid. at 25.

169 I use the word ‘described’ in the context of Hogg and Bushell because, unlike
Agresto’s, the purpose of their work is not to suggest a new argurnent in favour of
Jjudicial review or to call on the legislature to use a certain type of check on judicial
power but, rather, te show that, in most cases, the accountable legislature does achieve
its social goals and thus 'any concern about the legitimacy of judicial review is greatly
diminished’_: ‘Charter Dialogue,’ supra nete 72 at 80. [t remains unclear whether Hogg
and Bushell support or object to the use of the NM. They do say, however, that the use
of the NM in Canada is ‘relatively unimportant’ and that when the NM is used, there
is no dialogue between the court and the legislature, Ihid. at 83.
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asks the court and the legislature to see themselves as working together
harmoniously in the explication of the principles of the constitution.

It is necessary to explain why the notion of partnership as a practice is
preferable to both the acceptance and the clashes models. The accep-
tance model is inferior because the motivation for having a NM stems
either from the fear of judicial error (as Weiler suggests''®) or the desire
to provide the legislature with the power to disagree with the court (as
my alternative approach suggests'''). If the legislature is to accept the
court’s view, no need for the NM arises. But what about the clashes
model? If it is beneficial for courts and legislatures to play an active role
in constitutional decision making, should they not be encouraged to
clash with each other as much and as vehemently as possible? For the
answer to this question, we must return to the Canadian context.

In the United States, fear of tyranny of one branch of government
animates the principle of checks and balances.” Analogizing to another
field of law, the branches are not permitted to work together to create an
anti-trust limitation, since the consumer — or, in the constitutional
situation, the individual — might then have to pay higher prices for
inferior products. However, under this system, the political discourse
becomes more power-oriented than reason-oriented, since every branch
tries to play its cards right rather spend time trying to convince others
that its view is correct. Assuming that a reasoned debate 1s superior to a
power struggle, there is some loss arising out of a clashes system. Still, the
system is willing to absorb this flaw in order to protect itself from tyranny.
It is exactly here that the Canadian context differs. Given the absence of
an entrenched fear of tyranny in Canada, no justification exists for
paving the price exacted by a clashes system.'”” Notably, Weiler’s no
abuse argument' " regains significance in this respect, since it trusts legis-
latures to respect rights. It implies that there is no fear of legislative op-
pression, and therefore the argument in favour of the clashes approach,
namely the need to prevent legislative tyranny, is rendered invalid.

Furthermore, even after the adoption of the Charter, the principle of
separation of powers — the central principle behind the idea of checks

110 See Part 113, s, B, above.

111 See PartIIL, 5. C, above. I explain why the parmership model cannot be applied to
Slatzery's and Weinrib’s models in note 121 infra.

112 Mansfield, ‘Separation of Powers,’ supra note 95.

113 Note that I am talking about zn ‘entrenched’ fear of tyranny. Clearly, the framers of the
Canadian Constitution did envision the possibility of tyranny and in order to block it
devised a Senate and a disaliowance power in 5. 56 of the Constitution Act, 1867, supra’
note 89. See P. Macklem, ‘Constitutional Ideclogies’ (1988) Ottawa LRev. 117 at
12933, However, in contrast to the 1S contexs, this fear is not ‘entrenched’ in: the
sense that the fear of tyranny is not an inherent element of the political culture.

114 See text accompanying notes 64-69 supra.
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and balances and the idea of clashing branches — is not a formal part of
Canadian counstitutionalism. Rather, Canada’s system of responsibie
government provides for a fusion of the executive and legislative branch-
es."'"” Additionally, partniership is a concept appropriate to the Canadian
context, given the constitution’s ‘reference’ system, through which the
Supreme Court delivers advisory opinions to Parliament.”® In the United
States, such judicial activity exists only at the state level and is forbidden
at the federal level as contradicting the court’s role as a separate branch
that should not cooperate with the legislative branch lest it lose its
independence.'”’ In a system where the branches are not as fundamen-
tally separate from each other, the expectation of clashes is a friori lower
and the branches’ ability to work in a partnership is a priori higher.

To put it differently, the Canadian NM should not be examined from
the American perspective of checks and balances, as the latter is based on
a fundamental mistrust of both courts and legislatures.”® Not surpris-
ingly, when Michael Perry contemplated the idea of importing the NM to
the United States, he suggested that such a mechanism was based on
skepticism. “both about the capacity of ordinary politics to specify constitu-
tional indeterminacy and about the capacity of many of our judges and
justices to do so."™ However, the Canadian view of the interaction
between court and legislature is based not on a lack of public trust in
either institution but on trust in both institutions, While it is clear that
each institution makes its unique contribution to the interpretation and
enforcement of the constitution, an underlying assumption in Canadian
constitutionalism is trust and respect between the branches, not suspi-
cion and confrontation.'

Before expanding on the idea of partnership as a practice, it will be
helpful to note that the partnership argument fits well with both the pro-
posed deliberative disagreement approach and Weiler’s check on judicial
error approach. The partnership notion is an argument about the way in
which the NM should operate. Whether it invokes the NM out of a convic-

115 See Hogg, Constitutional Law, supra note 82 at 7.5{), 7-24-7985,

116 See text accompanying notes 81-87 supra.

117 See G. Gunther, Constitutional Law, 12th ed. (Westhury, NY: Foundation Press, 1991}
at 1593-6.

118 In conversation with the author, Professor Owen Fiss raised the question of what is the
cause and what is the result: Are Americans less trusting of legistatures hecause of
judicial finality, or is judicial finality a result of this American lack of trust? Needless to
say, this question is beyond the scope of this article.

" 119 M. Perry, The Constituiion in the Courts: Law or Politics (New York: Oxford University
Press, 1994} at 197 [original emphasis].

120 One is tempted to extend this argument beyond the context of constitutionalism and
suggest that generally speaking, the role of conflict and suspicion is more central in
American politics and culture than in Canada. This article is clearly not the appropriate
forum for such an argument.
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tion that the court has erred (the check on juadicial error approach) or
simply because it disagrees with the court {the deliberative disagreement
approach}, the legisiature must respond in a way that reflects a dynamic
of partnership and not a dynamic of legislative supremacy. In either case,
the idea of partnership requires that the legislature first discuss the
court’s decision and only then decide to use the NM in a manner respect-
ful of the court, acting out of cooperation and not retaliation.™

B. THE PARTNERSHIP IDEA EXPLICATED

1. A partnership of respect

If the clashes model is rejected in favour of the alternative approach,
competing agendas can be replaced with constructive deliberation. By
implication, then, cours and legislatures must show respect both for the
constituiion and for each other. Respect for the constitution entails that
the partners act with the understanding that the partnership is about
interpreting the constitution. If a decision to invoke the NM is not
connected to the constitutional text but, rather, is made because the
legislature favours a certain substantive result, sucl: a decision constitutes
reassertion of legislative supremacy and not legislative participation in
the interpretation of the constitution.

The notion of mutual respect between the partners is not intended to
imply that the very fact that the legislature has acted is sufficient reason
for the court to accept that action. Nor does it suggest that once the
court strikes down a legislative act, this alone should serve as a reason for
the legislature not to re-enact the legislation using the NM. Respect, in
this contex(, means that the court and the legislature listen: to each other,
present each other’s views fairly, and, in responding, employ arguments
rather than rhetoric.

As a way of ensuring that the court listens to the legislature before
striking down a law, the current mechanism of litigation is sufficient.”*
The law is presented in front of the court. The government and other
interveners have a chance to justify its enactment, to argue for its consti-
tutionality, and to respend to questions posed by the court. In addition,
the government has an opportunity to respond formally to arguments
put forth by those who claim that the act is unconstitutional. If necessary,

121 While the partnership approach fits well with both Weller's check on judicial error
approach and my proposed deliberative disagreementapproach, itdees notficweliwith
Stattery’s and Weinrib's approaches to the NM. Whereas the parmership approach
requires that the court speak first, Slattery’s and Weinrib’s appraaches allow the NM to
be used pre-emptively.

122 T obviously am not implying that the judicial process is a perfect process. What I am
saying is that, in terms of the idea of respect for the constitution and for the legislature,
this process is sufficient.



264 UNIVERSITY OF TORONTO LAW JOURNAL

all parties can submit social science evidence and expert opinions. The
arguments that the impugned legal measures are constitutional are
heard, analyzed, and responded to by judicial reasoning.

While the legislature need not engage in a judicial process in respond-
ing to a judicial decision {indeed, I reject the judicial error argument
precisely because it puts the legistature in the position of a super-
court'®), jts decision to re-enact legislation that has been struck down
must be informed by the judicial decision. This is required according to
both the check on judicial error approach and the deliberative disagree-
ment approach. For the check on judicial error approach, this require-
ment is obvious, given that before the legislature can view a judicial
decision as being wrong, it must know what the decision says. According
to the alternative approach that I have suggested, which sees the court as
national deliberator and legislative finality as a means of indicating
popular acceptance or rejection of the court’s decision, there is a need
for the court’s deliberation to be heard. According to both accounts,
then, the legislators must consider the overridden judicial decision in its
entirety, and not only in its result. Moreover, while discussing the deci-
ston, legislators must attempt to address the merits of the reasons and
engage in a principled discussion, rather than in a simple assertion of
power.'* '

These requirements are not difficuit to institutionalize, since many
legislative procedures aimed at enhancing the earnestness of legislative
debate already exist. Traditionally, these methods have included absolute
majorities or supermajorities, quorums, multiple readings, and express
declarations. Indeed, express declaration is already provided for under s,
35, and some people have proposed including in this section the require-
ment of an absolute majority or supermajority.”” Beyond traditional
requirements, other alternatives include thc_: periodic expiration set out
in s. 33 and the dual enactment requirement originally proposed by
Weiler.™ Another possibility is the requirement of a preamble decla-
ration in the overriding act setting out the legistature’s reasons for over-
riding the court’s decision. Other types of requirements can also be
envisioned, such as mandatory public hearings held by committees of the
legislature.

Obviously, the legislature cannot declare that if the Court sirikes down
a certain law, it will use the NM to re-enact it. In the framework of part-

123 See text accompanying netes 61-63 supra.

124 Foranexamination of the legislative debates that surreunded the onlyinvocation of the
NM to re-enact legislation struck down by a judicial decision 1o date, namely Quehec’s
response to the ford case (supra note 18}, see Kahana, Puartnerstap Model, supra note 14
at 207-14.

125 See Shafing Canada’s Future Together, supra note 38; Manfredi, Judiciad Power, supra note
35 ar 193; Lougheed, “"Why a Notwithstanding Clause?” supra note 22 at 17-8.

126 See note 23 supra,
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nership, the court’s decision signals the beginning of the decision-
making process; therefore, a pre-emptive override would show disrespect
for the court and render the judicial effort pointless. Moreover, such a
declaration would generate an atmosphere of intimidation, forcing the
court to rule in a certain way or else have its decision overridden, abridg-
ing judicial independence.”” The legislarure must also respect the court
in the way in which it presents the court’s decisions. When legislators
respond to a judicial decision, the representation of the decision in their
own language shouid be fair, reflecting the fact that the court is scen not
as an enemy to attack but as a partner with whom to reason.'

2. A partnership of benefit
Should the legislature delay its use of the NM untl the highest court
invalidates an act, or could it be invoked once a lower court nullifics the
impugned act?'™ At the root of this dilemma is the requirement — under
hoth Weiler's check on judicial error approach and my deliberative dis-
agreement approach — that the court speak first. This requirement is in
place to prevent the legislature from immunizing an act from judicial
scrutiny before the court has had a chance to speak. However, once 4
court’s voice is heard, must the legislature wait until the Aighest court
speaks? '

Greschner and Norman write that limiting the use of the NM to the
overriding of decisions of the highest court is necessary to the legisla-
ture’s showing ‘respect for the judicial process.”™ However, respect for

127 An example of a fack of respect for the judiciary can he found, ironically, in a
" newspaper article co-authored by Weiler himself. This article supports the use of the Nu
in response to the Ford decision (supra note 13} and also mentions Nutional Cilizens”
Coalition Inc. v, A.G, Ganada, {19841 5 WW.R. 436 (Alta, Q.B.}, as a decision in response
to which the NM could have been invoked. In this decision, the Alberta Court of
Queen's Benchsiruck down the Act to amend the Canadian Elections Adt (No.3), 8.C. 1980-
£1-82-83, ¢, 164, 5. 15, which probibited private interest groups from funding candidates
ar parties during election campaigns. Weiler and his co-author, Russell, said that they
‘would strongly endorse the use of Canada’s override procedure if our Supreme Court
were 50 (o interpret “freedom of expression” in the Charter,” P.FL Russell & I.C,
Weiler, ‘Don’t Scrap Override Clause — It's a Very Canadian Solution” The Torondo Star
(4 June 1989) B3. Russeli and Weiler's threat that if the court does not ohey their
interpretive command they would support the use of the NM is extremely disrespectful
towards the judiciasy. In fact, the decision of the Alberia Court of Queen’s Bench was
never appeaied.

128 Unfortunately, while discussing various judicial decisions as part of their supportof the
NM, some of the advocates of the NM failed to present judicial decisions in a fair way.
See Kahana, Partnership Model, supra note 14 at 236-40, 245-52, 26579,

129 By ‘the highest court,” I mean the highest court possible. In cases where the parties do
not have a right to appeal to the Supreme Court but can appeal only to one higher
court (or in cases where such a right of appeal is discretionary and has been denied to
the government), then ‘the highest court’ would mean the highest court possibie.

130G Greschner & Norman, ‘Courts and s. 33, supra note 39 at 193,
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the judicial process might be exactly the reason why the legislature
should not wait for the highest court’s decision. If the legislature plans to
invoke the NM anyway, it may in fact be more respectful towards the
courts to avoid having the higher courts waste their time. A better
argument in favour of waiting until the highest court issues its decision is
the notion of mutual benefit, which seeks to make the best use of the
legislative—judicial partnership.

The partnership approach’s marked interest in the Judicial compo-
nent of constitutional interpretation acknowledges that there is virtue in
feaving the court alone and allowing ‘courts {to] be courts, and legisla-
tures, legislatures.’'™ The courts “should be left free to engage in their
task” and ‘go about their business of interpretation’ as usual.”™ For the
individual court, part of what it means ‘to be a court’ and to do ‘business
as usual’ is to be surrounded and supported by the judicial system in its
normal function. This normal function assumes a dynamic of progress
and conversation within the judiciary. Cases start their journey at one
court, move to another, and so on. They may also be sent back to 2 lower
court, or to a different court, as the dynamic of progress and conver-
sation continues.'” Ultimarely, several different hands shape the inter-
pretation of the relevant provisions, and only when a case reaches its final
stop within the judicial systern can it be said that the judiciary’s contribu-
tion has been exhausted. Because a premise of the partnership notion
requires that the legislature fisten to the judicial voice before deciding
how to deal with a constitutional issue, it ought to wait until the internal
Judicial process is complete.

This argument is supported not only by the internal needs of the
Jjudicial system but also by the court-legislature relationship. The argu-
ment for using the NM immediately, rather than waiting for the highest
court’s decision, assumes that the higher court will either approve or
reject the lower court’s decision, and therefore it is more efficient simply
to use the NM immediately: if the higher court approves the decision,
then the NM wili be used to override it, and if the higher court overrules
the lower court’s decision, then there will be no need to invoke the NM.
In either case, the final result will be that the lower court’s decision does
not stand. However, part of the judiciary’s internal dynamic presents the
higher court with a third option: that of maodifying the lower court’s
decision. Under this alternative, the legisiature may be satisfied with the
change, such that invocation of the NM would be UnNECEssary.

131 Weinrib, ‘Learning to Live,’ supra note 13 at 568,

132 Greschner & Norman, ‘Courts and s. 88, supra note 39 at 192,

133 See A. Reichman, ‘A Theory of Practice: Constitutional Adjudication as Professional
Discourse’ (paper delivered at the Center for Ethics and the Professions, Harvard
University, 2001} funpublished]; on file with the author.
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Consider, for example, the Vriend decision.'™ In that case, the Su-
preme Court of Canada found the failure of Alberta’s Human Rights,
Citizenship and Multiculturalism Act'™ to include sexual orientation as a
prohibited ground of discrimination in the private sector to be unconsti-
tutional. The Court read sexual orientation into t_he Act, and the Alberta
government reacted negatively to this decision.'™ Suppose now that this
decision had been handed down by the Alberta Court of Appeal and not
by the Supreme Court. Suppose further that Alberta’s Legislative Assem-
bly had considered using the NM in advance of any Supreme COL.II"t
ruling, since it remained opposed to making sexual orjentation a prohxl?-
ited ground for discrimination. Such a legislative undertaking would fail
to consider the possibility that the Supreme Court could, for example,
strike down the act’s impugned provision without ‘reading in’ sexual
orientation. Under this scenario, the Supreme Court neither adopts nor
rejects the Court of Appeal’s decision; rather, it alters the Iower court’s
decision in a manner that eliminates the need to invoke the NM.

Moreover, the judiciary’s internal dynamic a¢ higher levels can also
resultin novel reasoning that, while reaching the same result as the lower
courts, presents a previously unconsidered perspective. Such reason_in'g
may persuade the legislature that use of the NM is unnecessary. This is
true from the viewpoint of both the check on judicial error approach and
the deliberative disagreement approach. In terms of the judicial error
argurient, it is possible that the higher court would articulate the
decision in language that corrects the error of a lower court. In terms of
the deliberative disagreement approach, the decisions of the highest
court would supply the legislature with an additional source for reflection
and deliberation.

The final justification for awaiting the highest court’s decision before
invoking the NM relates to the public. First, since the court’s role is 10
serve as a deliberator for the people, the public deserves the court’s most
considered product, which is likely to emerge only after the judicial
system as a whole has had the opportunity to act."”’ This would create not
only a plurality of judicial voices but also an opportunity for a tonger and
gradual public discussion.™ Second, Canada is a federal country: for an

134 Vriendv, Alberta, [1998] 1 S.C.R. 493,

135 Huwman Rights, Citizenship and Mulliculturalism Act, RS.A. 1980, ¢. H-11.7.

136 See Kahana, Partnership Model, supra note 14 at 221-7. The NM was not used after
Vriend, although the Alberta government conteriplated its use. Foid.

137 See Greschner & Norman, supra note 39 at 191; Hicbert, supra note 22 ar 142-4;
Hiebert, "Why Must,” supra note 88 at 31-3. Hiebert's argument, like Greschner and
Norman's, focuses on the need for public debate prior to the use of the NM and the
potential for a judicial decision to improve such a debate. Their analysis does notfocus
on the rele of the Supreme Court in such a discussion.

158 For how the passage of time can influence people’s and legisiators’ preferences, see
Tushnet, ‘Policy Distortion,” supra note 34 at 293-4.
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event to be exceptional, it would be conducive that it be considered of
national, rather than provincial, importance. If a provincial legislature
invokes the NM in response to a judicial decision in that province without
waiting for the Supreme Court, the discussion has a greater chance of
being considered a provincial issue, and it may stay within the province.
If, on the other hand, the NM is used only after the Supreme Court of
Canada has ruled on the matter, there is a greater chance that the entire
country will discuss the issue. Even though the NM was created partly to
ensure provincial control over some constitutional issues within each
province, the exceptional nature of the NM demands a country-wide
discussion of the matter prior to and in response to this decision. Third,
the no abuse argument suggests that if the legislature does not restrain
itself from abusing the NM, the public may respond negatively. For the
public to be able to evaluate a given use of the NM, it must receive the
most thorough judicial deliberation available. Fourth, overriding the
highest court’s decision is likely to be more hazardous politically than
overriding a lower court decision, given the greater prestige of the high-
est court and the heightened national attention surrounding the issue at
stake. If the legislature wishes to use the NM, it should be ready to pay the
political price associated with not merely overriding a court decision but
overriding the decision of the nation’s most prestigious court.’™

While the partnership of benefit favours awaiting the highest court’s
ruling, it may be appropriate for the legislature to exercise the NM in
response to a lower court decision in exceptional circumstances, such as
where this decision risks generating irreparable damage to social inter-
ests. Consider the example of legislation prescribing a maximum delay of
one year between the filing of a criminal charge and the ensuing trial.
The court in this example might deem the waiting period to be excessive
in light of s. 11(b) of the Charter, which provides for a trial to be held
‘within a reasonable time.” Suppose further that in making its ruling, the
court reduces the waiting period to eight months, thereby forcing the
crown to discontinue prosecutions of numerous detainees." Even if the

139 This argument is especially strong in a federal system in which a court in jurisdictdon A
may strike-down an act that was upheld in jarisdiction B, In such a case, the legislature
that invokes the NM can support its position by resorting to the ruling from jurisdiction
B, which found the act to be constitutional. Afier the Supreme Court ruies that the act
is unconstitational, this line of argument is weakened (although it sl exists, since the
act was upheld by at least one court). It should be noted, however, that a Supreme
Court decision may actually make it politically easier for the legislawre to invoke the
NM in cases where a dissenting opinion upholds the constitutionality of the impugned
act. See note 50 supra.

140 This example is based on R, v. Askow, [1990] 25.C.R. 1199, In Askew, however, the eight-
month formula was prescribed by the court not in the context of striking «lowh
Jegislation but, rather, as an interpretation of s. 11(b) of the Charter.

UNDERSTANDING THE NOTWITHSTANDING MECHANISM 269

highest court later overrules the decision and restores the oneyear
maximum, the negative effects of the lower court’s ruling cannot he
repaired retroactively. In such exceptional situations, society should not
be forced to endure the resulting irreparable damage.

Arguably, this consideration can be extended further — from permit-
ting the use of the NM following a lower court ruling to allowing it prior
to any judicial consideration at all. Suppose, for example, that in the
wake of a foreign crisis, tens of thousands of refugees sail towards
Canadian waters. Suppose that no case law exists regarding the right of a
refugee to a hearing.'"! Fearing great expense and the paralysis of the
Canadian immigration department, Parliament enacts new legislation
that disallows such refugees any right to a hearing. However, given that
the judiciary might misconstrue the extent of the problem, the constitu-
tional validity of the new legislation is left uncertain. Consequently, if
Parliament is forced to await a judicial decision affirming the new law,
the refugees might already be on Canadian soil, and such legisiation
would create a public outcry. Why should Parliament be prohibited from
using the NM in advance of a court ruling in such a case? The answer is
that under the partnership model, while the need for an issue to be
examined by the judiciary as a whole is not absolute, the need for the
issue to be examined by a court is. In the present example, the govern-
ment should request a court ruling on an urgent basis to quickly ascer-
tain the lower court’s view before invoking the NM. The advantages that
the judicial process has over the legisiative process — arguments, parties,
evidence, independence — all produce qualitative differences between
the ways in which legislatures and courts make decisions. If an act that
potentially violates rights is immunized completely from judicial scrutiny,
this judicial quality will be absent from the system of rights protection, By
contrast, if an act is examined by a court but is thereafter shielded from
further judicial scrutiny, what is absent from rights protection is simply
additional judicial consideration.' Note, however, that this is acceptable
only in exceptional situations. In all other circumsiances, the rule
created by the idea of partnership of benefit requires that the highest
court speak before the NM is used.

3. A partnership of last resort

Should the legislature be authorized to use the NM when it can instead
enact legislation that does not invoke the mechanism? Consider these
three examples:

141 Compare Singh v, Canada (Miny, of Eplf. and Imm. ), {19851 1 S.G.R. 177,

142 Indeed, the examination of social evidence, which is a crucial component of rulings on
the justification of limits on rights, is normally done by the lower courts; most lower
court decisions are uphield by higher courts.
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1 The highest court strikes down an act. The legislature wishes to enact
legislation very similar to that struck down by the court, knowing that
the new act is fikely unconstitutional based on the court’s decision.
Should it wait until the new act is reviewed by the court — now we can
say by the highest court ~ only to re-enact it with a NM, or should it
enact it immediately with a nowwithstanding declaration?

2 The highest court strikes down an acr, ruling that the secial science
evidence presented to the court does not satisfy the Oakes require-
ments.'* Some years later, new social science evidence becomes avail-
able, and the government believes that, based on this evidence, the act
does satisty the Oakes requirements. Should the legisiature enact this
measure as an ordinary act, without a notwithstanding declaration,
making it possible for the cowrt to examine the new evidence, or
should it re-enact the measure with a notwithstanding declaration to
save time and money on litigation?

3 The highest court creates a common law rule, based on a certain
interpretation of the Charter. The legislature wants to enact a law that
clearly contradicts this common law rule. Should it enact the measure
as an ordinary act and then, if the highest court strikes it down, re-
enact it with a notwithstanding declaration? Or should it enact the
measure with a notwithstanding declaration without waiting to see
whether the court will strike it down?

The last scenario is exemplified in the Daviauit case.'* There, a majority
of the Supreme Court concluded that the common law rule rejecting
intoxication as a defence to general intent crimes violated sections 7 and
T1(d) of the Charter. The majority reasoned that even crimes of generai
intent require a minimal mentai element and that substituting self-
induced intoxication for this requirement infringed upon the s. 7 right
to life, liberty, and security in a way that is not ‘in accordance with the
principles of fundamental justice.”™ Further, the Court found that it
infringed upon s. 11(d)’s presumption of innocence. Since these viola-
tions were not justifiable under s. 1 of the Charter,"™ the Court altered
the common law rule and allowed extreme drunkenness leading to auto-
matism to be a defence to the general intent crime of sexual assault. '’
The dissent in Daviault upheld the common law rule and suggested that
the accused’s drunkenness resulted from his ‘own blameworthy con-

143 R.v. Oakes, [1986] 1 S.C.R. 105 at 128,
144 R v. Daviault, [1994] 3 S.CR. 63 at 79-93,
145 5.7 of the Charter guarantees that one’s life, liberty, and security of person will not he

infringed in away thatis not 'in accordance with the principies of fundamen taljustice.’
146 Ibid, at 93-103.
147 Ibid. at 103-4,
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duct.”"* In the wake of public outery,' Parliament amended the Griminal
Code to reflect the Daviaull dissent, essentially converting the impugned
common law rule into a statutory one. The legislation states that ‘[i]t is
notadefence ... that the accused, by reason of self-induced intoxication,
lacked the general intent or the voluntariness required to commit the
offence.”’™

For the purpose of this discussion, assume that Daviault was indeed
decided wrongly. Did Parliament err by not invoking the NM to prevent

judicial review of this Criminal Code amendment? The partnership

formula set out in the previous section does not provide a full answer to
this question. On the one hand, this formula requires that the court
speak first. No court has ever ruled on the validity of the Griminal Code
amendment overriding Daviault. Therefore, the legislature should first
enact the new law as an ordinary act, and if the highest court strikes it
down, the legislature should ponder the court’s reasoning and only then
decide whether to invoke the NM. On the other hand, in overruling
Dawviawll, what Parliament would want to say is not: ‘we do not like the
result of Daviguit,” but rather ‘we think that the common law rule that
self-induced intoxication is not a defence to general intent crimes does
not violate section 7. Regarding this finding, the Supreme Court has
already ruled. In other words, since this legislative reaction to the court
was, as Kent Roach put it, an ‘in-your-face reply,” the government should
have simply invoked the NM to protect the legislation though it was never
actually struck down.'” Using the NM, as others put it, would be ‘straight-
forward,”'™ ‘symbolic,”™ and ‘honest.”™

The resolution of this problem is that under the partiership approach
the legisiature is not a super-court. Respecting the role of the court
implies that the legislature lacks the power to simply overrule judicial
decisions whenever it believes that the court’s interpretation is wrong.
Rather, the legislature’s power under the partnership model is limited to
those situations in which the legislature disagrees with the court’s ruling
andthe court's decision stops the legisiature from achieving its goal. This

148 Ibid. at 115-32, quotation at 121,

149 See K Roach, Due Procesy and Vietims® Rights: The New Lew and Politics of Griminal Justice
{Toronto: University of Toronte Press, 1999) at 178-80.

150 Criminal Code, R.5.C. 1985, ¢ G-46, 5. 33.1(1), as am by An Act fo Amend the Criminal Code
{selfinduced intoxication), 8.C. 1985, ¢, 32, 5. 1.

151 K. Reach, ‘Editorial: When Should the Section 33 Override be Used?” (1999) 42 C.L.Q.
1 at 2; K. Roach, ‘Constitutional and Common Law Dhalogues between the Supreme
Court and Canadian Legislatures” (2001} 80 Can.Bar.Rev, 481 at 525.

152 R. Litkowski, ‘Roundtable I in J. Cameron, ed., The Chartn’s Impact on the Crimined
Justice System {Scarberough, ON: Carsweli, 1996) 293 aL 309.

153 T. Williams, ibid,

154 A Young, ibid.
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power is therefore exercised through the re-enactment of laws and not by
issuing declarations overruling judicial decisions. In other words, for the
operation of the NM, it is not enough that the highest court has ruled; its
ruling must involve the striking down of an act, such that the NM is used
as a means of re-enactment and not as a means of overruling.

Furthermore, supporting the use of the NM in response to a judicial
decision that did not strike down an act assumes that once the newly
enacted measure reaches the courts, it will be struck down. Bus this is not
necessarily the case. In fact, the British Columbia Supreme Court upheld
the amendment to the Criminal Code created by the legislation enacted in
response to Davigulf, thus contradicting the majority in that decision.'™
Similarly, the Supreme Court decision in R. v. Mills'* upheld legislation
that clearly contradicted its decision in R. v. O'Connor™ by practically
adopting the dissent in that decision.'™

The conclusion that the NM ought to be used only as a response to the
striking down of an act can be reached via another line of reasoning. The
partnership approach sees the invocation of the NM as an exceptional
event that should attract exceptional public attention. The less it is used,
the more it is conceived as exceptional. To decrease the use of the NM,
the rule for the partnership approach should be that court decisions are
adhered to, thus avoiding use of the mechanism unless necessary.

Requiring that the NM be used only if the legislature has no other
choice has two other implications. First, where the legislature could
achieve the goals of a law struck down by the court by enacting new
legislation harmonious with the court’s decision, the legislature should
avoid using the NM. As Hogg and Bushell have suggested, this option is
frequently available to legislatures.”™ The other implication pertains to
the exception to the requirement that the NM be used only subsequent to
the highest court’s ruling — an exception I alluded to in the last section.
I suggested that in cases where exceptional and irreparable damage
might be inflicted by requiring the legislature to await a higher court rul-
ing, the legislature ought to be able to override a lower court’s decision.

155 See Hov, Vickbery (1998), 16-C.R. {bth} 164 (B.C. 8.C.).

156 [1999] 3 S.C.R. 668,

157 [1995] 4 S.C.R. 411. _ .

158 Theargumentlam making here isslighily different from the one offered by Greschner
and Norman against the pre-emptive use of the NM when a similar act is struck down.
They suggest that it is difficult to imagine = case in which every Charlerissue is on all
fours with a case already decided ... Truly identical cases can be anticipated to be 30
rare that [they are] justified in enunciasing ... that the statute first be subject to judicial
review’: Greschner & Norman, *Courts and s. 33, supra note 39 at 193-4. My point here
is that even if itis clear that two cases are “truly identical,’ the legislature should nor use
the NM prior to a judicial decision, since the NM shouid be used only if there is no
other choice.

159 Hogg & Bushell, ‘Charter Dialogue,’ supra note 72,
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However, based on the discussion in this section, before the legisiature
can take such a step, it must appeal the lower court decision and request
a stay of the court’s order until the appeal is heard. Only in the event that
this request is refused can the legislature justify invoking the Nm.'

Vv Conclusion: A new era of constitutionalism?

The idea of a legislative override of the judiciary in constitutional cases
marks an important development in constitutional theory, one whose
impact extends far beyond Canadian borders. In a world in which it
seems that ‘everything useful that could possibly be said about the
legitimacy of judicial review has now been said,”'"' this constitutional in-
novation has auracted the attention of constitutional law scholars world-
wide, from the United States'™ 1o the United Kingdom'™ to Spain."
Reflecting this interest, this article has tried to achieve two main goals:
first, to explain the NM within the structure of Canadian constitutional-
ism; and, second, to explore various models purporting to explain and

justify the NM -~ models applicable in many constitutional democracics.

Weiler, Slattery, and Weinrib have produced a body of academic
literature that is of tremendous importance to the understanding of the
NM. Weiler's formative work laid the foundation for approaching the NM
as a beneficial development rather than a necessary evil. Slattery’s work
took the discussion a step further by explaining the NM in light of a
general theory of the Charter. Finally, Weinrib's analysis added the
distinction between ‘super-court’ and ‘super-legislature,” thereby empha-
sizing the need to explain the NM in light of the division of iabour
between courts and legistatures.

Notwithstanding their importance, these works fail to render the NM
consistent with general principles of constitutionalism. Weiler’s idea of
the legislature as a ‘super-court’ and Slattery’s concept of the legislature
as & ‘High Court of Parliament’ contradict the principles underlying the
idea of pidicial review. Weinrib’s account does not suffer this flaw, yet it
allows the legislature fo violate rights for the sake of majoritarian prefer-
ences, a notion antithetical to the idea of rights.

Building on the work of these scholars, this article offers an approach
for resolving the inconsistency between the NM and constitutionalism.

160 See Greschner & Norman, ‘Courts and ¢, 33,” supra note 39 at 133,

161 Hogg & Bushell, ‘Charrer Dialogue,’ supra note 72 at 79,

162 See, eg, Tushnet, ‘Policy Distortion,” supra note 34; M.A, Glendon, Rights Talk: The
Fapouerishment of Politteal Discourse {New York: Free Press, 1991) at 39.

163 See, e.g., G, Marshall, "Taking Rights for an Override: Free Expression and Commercial
Expression' (1989) Pub.L.Rev. 4 at 5. '

164 See V. Ferreres-Comella, ‘Judicial Review of Legislationin aParliamentary Democracy:

The Case of Spain” (JSD Thesis, Yale Law School 2000) [unpublished] at 51,
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This can be achieved by rethinking not only the legistature's role when
invoking the NM but also the court’s role when reviewing legislation. The
deliberative disagreement approach holds that, since the purpose of
judicial review is to deliberate on constitutional issues and not to block
legislative decisions, it is appropriate for the legislature to have the final
word but to utter it only after having considered the court’s reasons. This
paradigm makes judicial review and legislative finality theoreticaily
consistent. In addition to the theoretical unification of judicial review
and legislative finality, I suggest a model for the operation of the NM. The
NM should operate within the framework of a partnership between the
branches, and not as a tool of one branch in its struggle with another.

The model offered here presupposes trust in legislatures not to abuse
the NM. Weiler likewise trusts legislatures to exercise self-restraing, relying
partly on their fear of public condemmation. His no abuse argument
provides the necessary departure point for both the deliberative disagree-
ment approach and the partnership model. Since legislatures are trust-
worthy, the argument goes, it is possible to suggest that the purpose of
Judicial review is not to supervise legislative activity but to infuse the
pubiic domain with meaningful deliberation. Moreover, the trustworthi-
ness of legislatures makes our confidence in their adherence to the
partnership model realistic.

The question of whether Canadian legislatures — and legislatures
generally — are indeed worthy of the trust Weiler reposes in them is a
difficult one. While Canadiarr legislatures have arguably not yet used the
NM to enact any repugnant laws, this history does not guarantee that
abuses will not occur in the future. This article takes no position on this
question, however, because it has neither advocated nor opposed the
existence of a NM. Rather, it has sought to uncover the theoretical
framework within which a NM can be reconciled with constitutional rights
protection. The theoretical consistency of the NM is one thing, its
workability another,

If indeed modem legislatures are trustworthy, then the consticutional
world is entering a new era of constitutionalism, one in which fear of
legislative oppression is reduced and trust is increased, resulting in a cor-
responding rise in the recognition that legislatures need to be constitu-
tionally engaged as ‘super-legislatures.” If this is the case, the NM could
very well serve as the perfect symbol to usher in this new era.



