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PART 1

WEST GERMAN CONSTITUTIONALISM

The Federal Constitutional Court, with its sweeping powers of judicial review, is

only as old as the Basic Law. To the surprise of many observers this tribunal has
developed into an institution of major policy-making imporrance in the Federal
Republic, Tndicial review is a relatively new departure in German constinitional
history. Postwar German leaders believed that the maditional parliamentary and
judicial institutions that had failed to protect the Weimar Constitution were insuffi-
cient to safeguard the new liberal democratic order. They created a national consti-
utional eribunat to serve as a guardian of political democracy, to enforce a consistent
reading of the Constitution on all branches and levels of government, and to protect
the basic liberties of German citizens, With this decision, German constitution
makers gave up the old positivist idea that law and morality are separate domains,
Constitutional morality would now govern both faw and politics.

Part 1 furnishes the backdrop to this treatment of German constitational law
and policy. It seems useful ar the outset to introduce the reader to the powers and
organization of the Federal Constitutional Court and to set forth, in one place, a
systematic account of the Basic Law and the principles governing its interpreration.
Accordingly, chapter 1 describes the Federal Constitutional Court’s origin, struc-
ture, powers, and decisional procedures. It also includes an acconnt of important
organizational and staff changes that have taken place over the course of the court’s
forty-five years of operation,

Chapter 2 focuses on the main features of the Basic Law and the principles on
which they are grounded. Unlike previous German constitutions, the Basic Law
creates a binding order of values having the force of law and enforceable by judicial
decision. It also creates a “free democratic basic order” based on individual liberties,
equality, majority rule, responsible party government, separation of powers, the rule
of law, and the observance by citizens of certain principles of political obligation.
The Constirutional Court’s function in Germany’s judicial democracy is to define,
protect, and reconcile these various and often conflicting constitutional values, In
performing this task, the court has been a crucial player in German constitutional
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politics. In some areas of constitutional adjudication, its role has Been no less than
transformative. Gravitating between the poles of judicial activism and restraint, the
court has also developed a number of decision-making tools designed at least in part
to resolve the ongoing tension between democracy and constitutionalism,

THE FEDERAL CONSTITUTIONAL

COURT

The jurisdiction of the United States Supreme Court extends to cases and contro-
versies arising under the Constitution and federal law. Its authority extends even to
private law when the parties in dispute are citizens of different states, By contrast,
Germany’s Federal Constitutional Court, as guardian of the constitutional order, is
a specialized tribunal empowered to decide only constitutional questions and a
limited set of public-law controversies. Thus Germany ranks among those civil-law
countries with a centralized system of judicial review.! The deeply ingrained Conti-
nental belief that judicial review is a political act, following the assumption that
“constinutional law — like international law —is genuine political law, in contrast,
for example, to civil and criminal law”? prompted Germans to vest the power to
declare laws unconstitutional in a special tribunal staffed with judges clected by
parliament and widely representative of the political comeunity rather than in a
multijurisdictional high court of justice dominated by appointed legal rechnicians.

Another factor that encouraged the framers of the Basic Law to assign the
function of constitutional judticial review to a single court was the tmditional struc-
ture of the German judiciary and the unfamiliarity of its judges with constitutional
adjudication. The German judiciary includes separate hierarchics of administrative,
labor, fiscal, and social courts, while ordinary civil and criminal jurisdiction is vested
in another, much larger, system of regular courts.* All rrial and intermediate courts
of appeal arc Land (state) tribunals; federal courts seeve as courts of last Iesort.
The Federal Administrative Court (Bundesverwaltungsgericht), Federal Labor
Court (Bundesarbeitsgericht), Federal Finance Court {Bundesfinanzgericht), Fed-
eral Social Court {Bundessozialgericht), and Federal Court of Justice (Bundesge-
richtshof ) arc at the respective apexes of these judicial hierarchies. Like the appeliate
courts generally, these tribunals are staffed by a host of judges (125 on the Federal
Court of Justice alone) whossit in panels of five. The complexity of this structure and
the lack of any wadition of stare deciris would have rendered an American-style
decentratized system of judicial review, in which all courts may declare faws uncon-
stitutional, unworkable in Germany.

Judicial attitudes toward constitutional review also militated against a de-
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centralized system. The background and professional training of the 2.0,672 carcer
judges (as of January 1, 1993) who staff the German judiciary arc unlikely to‘ pro-
duce the independence of mind typical of judges in the Anglo-American tradition,
The typical German judge enters the judiciary at the conclusion of his or her Ef:g.,al
training, and success is denoted by promotion within the ranks of the judicial
bureaucracy. In contrast, the typical American judge is appointed at a later stage of
his career, usually after achieving success in public office or as a private lawyer,
German judges have been characterized as persons seeking to clothe themselves in
anonymity and to insist that it is the courtand not the judge who decides; moreover,
the judicial tsk is to apply the law as written and with cxacting objectivity.* Al-
though this portrayal of the typical German judge is less true today than it was forty
five years ago, the conservative reputation and public distrust of the regular judiciary
at the time the Basic Law was created were sufficient to cnsure that the power of
judicial review would be concentrated in a single and independent tribunal,

ORIGIN

Historical Antecedents

German legal scholars have traditionally distinguished berween constitutional re-
view (Verfassungsstreitigheit) and judicial review (richterliches Pritfungsrecht), Judi-
cial review, the more inclusive term, signifies the authority of judges to rule on the
constitutionality of law. Constitutional review, which in Germany antedates judicial
review, is associated with Germany’s teadition of monarchical constitutionalism,
stretching from the German Confederation of 1815 through the Constitution of
1867 (esmblishing the North German Confederation) and up to and including the
Imperial Constitution of 1871, During this period (1815-1918), when Gcrma'n
constitutional thought pivoted on the concepts of state and sovercignty,® const-
tutional review provided the mechanism for defining the rights of sovereign states
and their refationship to the larger union incorporating them. Judicial review, on
the other hand ~a device for protecting individual rights— is associated with Ger-
many’s republican tradition, beginning roughly with the abortive Frankfurt Consti-
tution of 1849, continuing with the Weimar Constitution of 1918, and ending with

the Basic Law of 1949.

CoustrruTioNnar Review. Constitutional review appeared in embryonic form
during the Holy Roman Empire. The need for unity among the principali.tics of the
empire and peace among their warring princes prompted Maximilian I in 1495 to
create the Reichskammergericht (Court of the Imperial Chamber), before which
the monarchs resolved their differences. By the seventeenth century the Imperial
Court and some local courts occasionally enforced the “constitutional” rights of es-
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tates against crown princes. Compacts or treaties governed their mutual rights and
obligations. Constitutional review commenced when these tribunals enforced —to
the extent that their rulings conld be enforced —the corporate rights of estates
under these documents.®

Constitutional review in its modern form emerged in the nineteenth century.”
Again, it served as a principal tool for the resolution of constitutional disputes
among and within the individual states of the German Empire and often between
the states and the national government.® Under Germany’s monarchical constitu-
tons, the forum for the resolution of such disputes was usually the parliamentary
chamber in which the states were corporately represented. Under Germany's re-
publican constitutions, on the other hand, the forum was usually a specialized
constitutional tribunal, the most notable of which, prior to the ercation of the
Federal Constitutional Courr, was the Weimar Republic’s Staatsgerichtshof, As ma-
jor agencies of public law commissioned to decide sensitive political issues, these
courts were independent of the regular judiciary and were staffed with judpes se-
lected by legislators.

Like most constitutional courts at the state level before and after the Nazi
period, the Staatsgerichtshof was a part-time tribunal whose members convencd
periodically 1o decide constitutional disputes. Its jurisdiction included (1) the trial
of impeachments brought by parliament (the Reichstag) against the president,
chancellor, or federal ministers for any willfu violation of the constitution; (2) the
resolution of differences of opinion concerning a state’s administration of national
law; and (3) the settlement of constitutional conflicts within and among the sepa-
rate states a5 well as between states and the Reich. The court’s membership varied
according to the nature of the dispute before it; the more “political” the dispuee the
more insistent was parliament on clecting its members.?

These structures and powers, which influenced the sha pe of the Federal Consti-
- tutional Court, highlight three salient features of constitutional review in German
‘history. First, as just noted, an institution independent of the regular judiciary
exercises such review. Second, it takes cases on original jurisdiction, deciding them
i response to a simple complaint or petition, unfettered by the technicalities of an
-ordinary lawsuir. Finally, it settles constirutional disputes between and within gov-
emments. Constitutional review is thus a means of protecting the government from
itself and also from the excesses of administrative power, “bur {it] would not have
judges intervening on behalf of citizens against the exccutive branch of govern-
ment”® The German legal order has always distinguished sharply between admin-
trative and constitutional law. The juridical basis of the distinction, according to
ranz Jerusalem, is that the former concerns the execution of the state’s will once itis
made, whereas the latzer concerns those organs of government constitutionally obl-
gated to form the state’s will.)! These organs—~ the constitutionally prescribed units
of the political system -and these alone are the subjects of constitutional review,
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Jupiciarn Review. The doctrine of judicial review, unlike constitutional review,
was alien to the theoty of judiciat decision in Germany.!? A judge’s only duty under
the traditvional German doctrine of separation of powers was to enforce the law as
written. About the mid-nincteenth century, however, some German legal scholars
and judges sought o cultivate ground in which judicial review might blossom. In
1860, Robert von Mohl, who was acquainted with the Federnlist Papers and the
work of the United States Supreme Court, published a major legal treatise in de-
fense of judicial review.® Tiwo years later, an association of German jurists, with

Raxctolf von Thering emerging as its chief spokesman, went on record in favor of -

judicial review, ' Jurists attending the meeting recalled provisions of the Frankfurt
Constitution {1849) authorizing the Federal Supreme Court (Reichsgericht} to
hear complaints by a state agninst national laws allegedly in violation of the Consti-
tation and even by ordinary citizens claiming a governmental invasion of their
fundamental rights, foreshadowing by a century similar authority conferred on
the Federal Constitutional Court. Their views, however, like the provisions of the
1840 Constiturion, failed to ke root in the legal soil of monarchical Germany
(1871—-1918).1%

The Weimar Republic provided a climate more sympathetic to judicial review,
Inspired by the work of the Frankfurz Assembly, the 1919 Constitution established a
constitutional democracy undergirded by a bill of rights. The Welmar period also
witnessed the continuing influcnee of the ®free law” school (Freivechtsschule) of
judicial interpretation, ' marking a significant challenge to the dominant tradition
of legal positivism. And although the Constitution remained silent with respect 10
the power of the courts to review the constitutionality of law,V” judicial review as a
principle of limited government enjoyed strong support in the Weimar National
Assembly.

But, as Hugo Preuss predicted —and warned —the Weimar Constituton’s
failure expressly to ban judicial review prompted courts to arrogate this power
to themselves.'® In the early 19205, several federal high courts, Including the Reichs-
geriche, suggested in dicta thar they possessed the power to examine the constim-
tionality of Laws,'? On January 15, 1924, deeply disturbed by the swelling contro-
versy over the revaluation of debts, the Association of German Judges confidently
announced that courts of law were indeed empowered to protect the right of con-
tract and, if necessary, to sarike down national laws and other state actions—or
inactions that failed to safeguard property rights —on substantive constitadonal
grounds.2® Several months later, the Reichsgericht announced that “in principle
courts of law are authorized to examine the formal and material validity of laws and
ordinances”! _

State courts during the Wetmar period held firm to the German tradition that
judges are subject to law and have the duty to apply it even in the face of conflicting
constitutional norms. Yet even here, differing postures toward judicial review were
beginning o emerge. Although most state constintions said nothing about judicial
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review, some courts followed the lead of the Reichsgericht by accepting judicial
review in principle; however, they seldom invoked it to nullify fegislation. Only the
Bavarian Constitution expressly authorized conrts to review laws in light of both
state and national constinutions. The Schaumburg-Lippe Constitution, echoing the
stili-dominant German view, expressly denied this power to the courts.??

When the German states (now known as Linder) reemerged as viable political
units after World War I, judicial review appeared once more, this time as an articu-
late principle of several state (Land)} constitutions. Pethaps because of the Weimar
experience, however, these documents did not authorize the regular courss to re-
view the constitutionality of laws. Once again, consistent with an older tradition of
constitutional review, this authority was vested in specialized courts staffed with
judges chosen by pacliament from a variety of courts or constituencies, In any event,
as this survey of German constitutional review demonstrates, the framers of the
Basic Law had plenty of precedents on which to draw in constructing their own
version of constitutional democracy. ‘

The Herrenchiemsee Conference

Itshould now be clear that judicial review in Germany did not spring full-blown out
of the Basic Law of 1940, It was not adopted, as is often supposed, in response to
American pressure during the occupation. The Allied powers did, of course, con-

. ¢ern themselves with the reorganization of the judicial system.?? For one thing, they

insisted that any future government of Germany must be federal, democratic, and
constitutional. Later, when the military governors commissioned the Germans to
draft a constitution for the Western zones of occupation, they made it clear that
judicial review was implicic in their understanding of an independent judiciary. Yer
the military governors did not impose judicial review on a reluctant nation. The
Germans decided on their own to establish a constitutional court, to vest it with
authority to nudlify faws contrary to the Constitution, and to elevate this authority
into an express principle of constirutional governance.?® While they were familiar
with the American system of judicial review and were guided by the American
expericnce in shaping their constitutional democracy, Gcrrmns relied mainly on
their own tradition of constitutional review,

The groundwork for the Basic Law was prepared in a resplendent nineteenth-
century castle on an island in Lake Chiemsee during August to48. On the initiative
of Bavaria’s state governor, Minister-President Hans Ehard, the Lénder in the Allicd
zones of occupation called on a group of constitutional faw experts to produce a first
draft of a constitution to expedite the work of the ensuing constitutional convention
known as the Pacliamentary Council ¢ The Herrenchiemsee proposals, which in-
cluded provisions for a national constitutional tribunal,?” followed the recommen-
dations of Professor Hans Nawiasky, commonly regarded as the father of the post-
war Bavarian Constitution, which, like many other state constitutions drafted in
1946 and ro47, provided for a state constitutional court. In cooperation with Hans
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Kelsen, Nawiasky had prepared a working paper proposing the establishment of a
constitutional tribunal modeled after the Weimar Republic’s Staatsgericheshof,
Nawiasky was a strong advocate of judicial review during the Weimar period, and
Kelsen had been one of the crearors of the Austrian Constitutional Court.?8 Claus
Leusscr, an Ehard associate and later a justice of the Federal Constitutional Court,
also helped ro draft the Herrenchiemsce judicial proposals.??

The Herrenchiemsee drafiers looked mainly to the experience of Weimar’s
Staatsgerichtshof for guidance in defining the powers of the proposed constitu-
tional court.?® The draft plan envisioned a tribunal vested with both the competence
of the Statsgerichtshof (i.c., its constitutional review jurisdiction) and the author-
ity to hear the complaint of any person alleging that any public agency had violated
his or her constitutional rights. Aware of the potential power of the proposed court,
the conferees recommended a plan of judicial recruitment that would broaden the
court’s political support. The plan included proposals for (1) the clection of justices
in equal numbers by the Bundestag (the federal parliament) and the Bundesrar (the
council of statc governments), (2) the participation of both houses in sclecting the
court’s presiding officer (the president), and (3) the selection of one-half of the jus-
tices from the high federal courts of appeal and the highest state courts,®! But the
drafters were at odds over how the new court should be structured: the discord
centered on whether it should be organized as a tribunal separate from and indepen-
dent of all other courts or carved out of one of the federal high courts of appeal.

‘The Parliamentary Council

The debate over the new court’s structure continued in the constitutional conven-
tion (i.e., the Parliamentary Council).® It all boiled down to a dispute over the
nature of the new tribunal. Should it be like Weimar’s Staatsgerichtshof and serve
mainly as an organ for resolving conflicts between branches and levels of govern-
ment (i.¢., a court of constitational review)? Or should it combine such jurisdiction
with the general power to review the constitutionality of legislation (i.c., judicial
review)? In line with the Flerrenchiemsee plan, the framers finally agreed to create a
constitutional tribunal independent of other public-law courts, but they disagreed
over how much of the constitutional jurisdiction listed in the proposed constitution
should be conferred on it as opposed to other high federal courts.

The controversy centered on the distinction between what some delegates
regarded as the “political” role of a constitutional court and the more “objective”
law-interpreting role of the regular judiciary. Some delegates preferred two separate
courts - one to review the constitutionality of laws (i.c., judicial review), the other
to decide essentially political disputes among branches and levels of government
(i.e., constitutional review). Others favored one grand multipurpose tribunal di-
vided into several panels, each specializing in a particular area of public or constitu-
tional faw. This proposal was strenuously opposed by many German judges, who
were alarmed by any such mixing of law and politics in a single institution. ™ The
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upshot was a compromise resulting in a separate constitutional tribunal with exclu-
sive jurisdiction over all constitutional disputes, including the authority to review
the constitutionality of faws.

The finat version of the Basic Law extended the court’s jurisdiction to twelve
categories of disputes and “such other cases as are assigned to it by federal legisla-
tion” {Article 93 [2]). This jurisdiction, however, could be invoked only by federal
and state governments (i.e., the chancellor or minister-president and his cabinet),
parliamentary political parties, and, in cermin circumstances, courts of law, The
framers rejected the Herrenchiemsee proposal to confer on private parties the con-
stitutional right to petition the court, a decision in line with the general practice of
constitutional review in Weimar Germany and Ansiria, {As noted below, however,
the individual right to petition the constitutional court was restored by legislation in
1951 and incorporated into the Basic Law in 1969.) In any event, the two main
partics in the Parliamentary Council favored these limited rules of access, the Social
Democrats because they would protect political minorities in and out of parliament,
and the Christian Democrats because they saw the rules as equally useful in preserv-
ing German federalism.?

The interests of both political parties were also reflected in judicial selection
clauses specifying that the Federal Constitutional Court shali consist of “federal
judges and other members” half “to be elected by the Bundestag and half by the
Bundesrat” (Article 94). Christian Demoerats were thus assured of a strong “fed-
eral” presence on the court, just as Social Democrats could take comfort in knowing
that the court would not be dominated by professional judges drawn wholly from a
conservative judiciary. Impatient to get on with their work of producing a constitu-
tion, the framers stopped there, leaving other details of the Constirntional Court’s
organization and procedure to later legislation.

The Legislative Phase

Almost two additional years of debate were necessary to produce the enabling
statute creating the Federal Constitutional Court. The shape of the new tribunal
represented a compromise between the eonflicting perspectives of the federal gov-
ernment, the Social Democrats, and the Bundesrat on such matters as judicial selec-
tion and tenure, the ratio of career judges to “other members.” the qualifications of
judicial nominees, the court’s size and structure, and the degree of control over the
court to be exercised by the Federal Ministry of Justice.3 All participants in the
debate recognized that the court’s political acceprance would depend on broad
agreementon these matters across party and institutional lines, Finally, after months
of intensive negotiation within and between the Bundestag and the Bundesrat, a bill
emerged with the overwhelming support of the major parliamentary parties and all
branches of government. The result was the Federal Constitutional Court Act (Bun-
desverfassungsgerichisgesetz, hereafter cited as voca) of March 12, ros1.%7

In its current version the ¥oca includes 1os sections that codify and flesh out
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the Rasic Law’s provisions relating to the court’s organization, powers, and pro-
cedures, important features of which are discussed below. Representing numerous
political compromises, the Fcca (1) lays down the qualifications and tenure of the
court’s members, (2) specifies the procedures of judicial selection, (3) provides for
a two-scnate tribunal, {4} enumerates the jurisdiction of each senate, (5) prescribes
the rules of access under each jurisdictional category, (6) defines the suthority of the
Plenum (both senates sitting together), and (7) establishes the conditions for the
removal or retirement of the courr’s members.

JURISDICTION

The United States Constitution contains no express reference to any judicial power
tor pass upon the validity of legislative or executive decisions. Chief Justice John
Marshall laid down the doctrine of judicial review by inference from the constita-
tional text in the seminal case Marbury v, Madison.’® The Basic Law, by contrast,
leaves nothing to inference, as it enumerates all of the Constitutional Court’s juris-
diction, The couret Is authorized to hear cases involving the following actions:

Forfeiture of basic rights (Article 1)

Constitutionality of political parties (Article 21 [2])
Review of election resudts (Article 41 {2])
Impeachment of the federat president (Article 61)
Disputes between high state organs (Article o3 f1] 1)
Abstract judicial review (Article 93 [1] 2)
Federal-state conflicts (Articles 93 {1} 3and 84 [4])
Concrete judicial review {Article 1oo {1])

Removal of judges { Article 98)

Intrastate constitutional disputes {Article 99)

Public international law actions { Article roo [2])
State constitutional court references {Article roo [3])
Applicability of federal law (Article 126)

Other disputes specified by law {Article 3 [2])
Constitutional complaints (Article 93 [1] 42 and 4b)

The court thus has the authority not only to settfe conventional constitutional con-
rroversies but also to try impeachments of the federal president, to review decisions
of the Bundestag relating to the validity of an election, and to decide guestions criti-
cal to the definition and administration of federal law. International law is particu-
larly important here, for Article 25 of the Basic Law makes “the general mles of
public international law . . . an integral part of federal law” Whether such rules are
an integral part of federal law and whether they create rghts and duties for persons
living in Germany are questions only the Constitutional Court can decide,
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Table 1.1, Federal Constitutional Cases, 1951~ 904

Proceeding Bockered Becided
Unconstitutional parties 5 C s
Disputes between federal organs ‘ to7 51
- Federal-state conflices 26 14
Abseract judicial review 124 68
Conerete judicial review 2,001 959

Constitutional complaints 97,007 8o, 767
Other proceedings 1,097 652
Toral 101,268 82,516

Senrce: Statistical summary prepared by the administrative offices of the two senates {951 to Decem-
ber a1, 18943 typescript}.

*Of these, 3,750 were deeided by the full scnates, most prior to the establishment of the chambers
within cach senate. :

Each of the jurisdictional categories listed above is assigned to either the First
Senate or the Second Senate.3” For our purposcs, the most important of these cate-
gories involve the constitutionality of political parties, federal-state conflicts, dis-
putes between high organs of the national government, constitutional complaings
brought by ordinary citizens, abstract judicial review, and concrete judicial review —
importance here being measured by the number of cases filed in each category or by
their political significance. As table 1.1 shows, constitutional complaints make up
about 95 percent of the court’s caseload. As we shall see, however, some of the
court’s most politically important work arises in other jurisdictional areas.

Prohibiting Political Parties

The Federal Constitutional Court’s function as guardian of the constirutional arder
finds its most vivid expression in Article 21 (2} of the Basic Law. Under this provi-
ston, political parties secking “to impair or abolish the free democratie basic erder or
to endanger the existence of the Federal Republic of Germany shall be unconstitu-
tional” The article goes on to declare that only the Federal Constitutional Court
may declare parties unconstitutional. To minimize any abuse of this provision, the

» FCCA authorizes only the Bundestag, the Bundesrat, and the federal government

(Le., the fecleral chancellor and his cabinet) 1o initiate an Article 21 action. A Land
government may apply to have a party declared unconstitutional if that party’s
organization is confined to its territory. Like most other proceedings before the
court, this jurisdiction is compulsory; unless the moving party withdraws its peti-
tion, the court is abligated to decide the case, although it may take its time in
doing so.

Up to now, as table 1.1 indicates, the court has ruled on five such petitions. In
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two of the cases, decided early on, the court sustained the petitions: in 1952 when it
banned the neo-Nazi Socialist Reich party, and in 1956 when it ruled the Commu-
nist party unconstimtional.® In 1994, however, the court rejected the petitions of
the Bundeseat and the federal government to have the Free German Workers party
(rewr) declared unconstitutional as well as Hamburg’s petition to ban the Na-
tional List (ML) operating on its territory. The court ruled that although the Fowr
and the XL advanced views hostile to political democracy, neither group qualified as
a political party within the meaning of the law or the Constitution. !

Disputes between High Federal Organs

Contflicts known as Ogganstreit proceedings involve constitutional disputes between
the highest “organs or branches, of the German Federal Republic. The court’s
function here is to supervise the operation and internal procedures of these exec-
utive and legistative organs and o mainmin the proper institutional balance be-
tween them.*? The governmental organs qualificd to bring cases under this juris-
diction are the federal president, Bundesrat, federal government, Bundestag, and
ustits of these organs vested with independent rights by their rules of procedure
or the Basic Law.*? Included among these units are individual members of par-
liament, any one of whom muay initiate an Omganstreit proceeding to vindicate
his or her status as a parliamentary representative.# These units also include the
parliamentary political parties,** Early on, the Plenum ruled that even nonparlia-
mentary political parties may invoke this jurisdiction.* "They may do so in their
capacity as vote-gerting agencies or organizers of the clectoral process because, in
fulfilling this task, political parties function as “constitutional” or federal organs
within the meaning of the Basic Law (Article 93 {1) [1]).9 1f a political party is
denied 2 place on the ballot, or if its right to mount clectoral activity is infringed
by onc of the high organs of the Federal Republic, it can initiate an Onganstreit
proceeding against the federal organ in question. An Omganstreit proceeding is
not available, however, to administrative agencies, governmental corporations,
churches, or other corporate bodies with quasi-public status,

Pederal-State Conflicts

Constitutional disputes between a state and the national government ordinarily
arisc out of conflicts involving a state’s administration of federal law or the federal
government’s supervision of state administration. Proceedings may be brought only
by a state government or by the federal government acting in the name of its cabinet,
1n addition, the court may hear “other public law disputes” berween the federation
and the states, between different states, or within a state if no other legal recourse is
provided. Here again, only the respective governments in question are authorized
to bring such suits. As in Organstreit proceedings, the complaining party must assert
that the act or omission complained of has resulted in a direct infringement of a
right or duty assigned by the Basic Law. For its part, the Constitutional Court
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is obligated by law to declare whether the act or omission infringes the Basic Law
and to specify the provision violated. In the process of deciding such a case, the
court “may also decide a point of law relevant to the interpretation of the [appli-
cable] provision of the Basic Law™® '

Concrete Judicial Review

Concrete, or collateral, judicial review arises from an ordinary lawsuit. If 2 German
court is convinced that a relevant federal or state law under which a casc has arisen
violates the Basic Law, it must refer the constitutional question to the Federal
Constitutional Court before the case can be decided. Judicial referrals do not de-
pend on the issue of constitutionality having been raised by one of the parties. A
lower court is obliged to make such a referral when it is convinced that a law under
which a case has arisen is in conflict with the Constitution. If a collegial court is
involved, 2 majority of its members must vote to refer the question. The petition
must be signed by the judges who vote in favor of referral and accompanied by a
statement of the legal provision at issue, the provision of the Basic Law allegedly
violated, and the extent 1o which a constitutional ruling is necessary to decide the
dispute.% The Federal Constitutional Court will dismiss the case if the judges below
it manifest less than 2 genuine conviction that a law or provision of law is uncon-
stitutional or if the case can be decided without settling the constitutional ques-
tion.5 AS a procedural matter, the court must permit the highest federal organs or a
state government to enter the case and must also afford the parties involved in the
carlier proceeding an opportunity to be heard. The parties make their representa-
tions through written briefs,

Abstract Fudicial Review

Whereas the United States Supreme Court requires a real controversy and adverse
parties before it can decide a constitutional question, the Federal Constitutional
Court may decide differences of opinion or doubts abour the compatibility of a
federal or state faw with the Basic Law on the mere request of the federal or a state
government or of one-third of the members of the Bundestag.52 The relevant partics
in these eases are required to submit written briefs. Oral argument before the court,
a rarity in most cases, is always permitted in abstract review proceedings. The
question of the law’s validity is squarely before the court in these proceedings, and a
decision against validity renders the law null and void,53

When deciding cases on abstract review, the court is said to be engaged in the
“objective” determination of the validity or invalidity of a legal norm or statute,5
The proceeding is described as abjective because it is intended to vindicate neither
an individual’s subjective right nor the claim of the official entity petitioning for
review; its sole purpose is to declare what the Constitution means, In so doing, the
court is free to consider any and every argument and any and every fact bearing on
any and every aspect of a statute or legal norm under examination. Indeed, once the
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federal government, a Land government, or one-third of the Bundestag’s members

lays a stature or legal norm before the court on abstract review, the case cannat be
withdrawn without the court’s permission, a condition that reinforees the principle

of judicial independence that allows the court to speak in the public interest when

necessity demands it.

Constitutional Complaints

In the proceedings discussed so far, access to the Federal Constitutional Court is
limited to governmental units, certain parliamentary groups, and judicial tribunals.
A constitutional complaint, by contrast, may be brought by individuals and entities
vested with particular rights under the Constitution. After exhausting all other
available means to find relief in the ordinary courts, any person who claims that the
state has violated one or more of his or her rights under the Basic Law may file 2
constitutional complaint in the Federal Constitutional Court. Constitutional eom-
plaints must be lodged within a certain time, identify the offending action or omis-
sion and the agency responsible, and specify the constitutional right that has been
violated.® The Fcea requires the court to accept any complaint if it is constitu-
tionally significant or i the failure to accept it would wark a grave hardship on the
complainant.5”

The right of an individual to file a constitutional complaint was originally a gift
bestowed by legislation, and German citizens took advantage of their startory right
in increasing numbers over the years. By the mid-1060s the court was awash in such
complaints, and Germans had come to regard the constitutional complaint as an
important prerogative —almost a vested right — of citizenship. From the beginning,
these complaints canstituted the court’s major source of business. In response, and
with the court’s backing, federal legislators anchored the right 1o file constitational
complaints in the Basic Law itself (Article 93 (1) {4a]). A companion amendment
ratified in the same year (1969) vested municipalities with the right to file a consti-
tutional complaint if a law violates their right to self-government under Article 28,58
The popularity of the constitutional complaint was such that no responsible pub-
lic official opposed these amendments.5® Years later, the president of the Federal
Constitutional Court was moved to say that the “administration of justice in the
Federal Republic of Germany would be unthinkable without the complaint of
unconstitutionalirys

According to Article 03 (1) [4a] of the Basic Law, any person may enter a
complaint of unconstitutionality if one of his or her fundamental substantive or
procedural rights under the Constitution has been violated by “public authority”
“Any person” within the meaning of this provision includes natural persons with the
legral capacity to suc as well as corporate bodies and other “legal persons” possessing
rights under the Basic Law.8! As a general rule, only domestic legal persons are
permitted to file constitutional complaints, although the Second Senate has ruled
thar foreign corporations are cntitled to file procedural complaints involving the
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right to a fair trial.®? The public authority clause of Article 93 (1) [4a] permits
constitutional complaints to be brought against any governmental action, including
judicial decisions, administrative decrees, and legislative acts. No ordinary judicial
remedy is available against legislative acts, If, however, such an act is likely to causc a
person serious and irreversible harm, he or she may file the complaine against the act
without exhausting other remedies. Finally, over and above these basic threshold
requirements, a complaint must be “clearly founded” (offensichlich begriinder) if it is
to be accepted and decided on its merits 6

The procedure for filing complaints in the Constitutional Court is refatively
easy and inexpensive. No filing fees or formal papers are required, Most complaints
are handwritten and prepared without the aid of a lawyer (about a third are pre-
pared by counsel). No legal assistance is required at any stage of the complaint
proceeding. As a consequence of these rather permissive “standing” rules, the court
has been flooded with complaints, which have swelled in number from well under
1,000 per vear in the 1950s, toaround 3,500 p"cr year in the mid-r98os, to more than
5,000 per year in the mid-1990s, when constitutional complaints began to rival the
nambers on the appellate docker of the United States Supreme Court.5 The court
grants full dress review 1o barely more than 1 percent of all constitutional com-
plaints, but such complaints result in some of its most significant decisions and make
up about 55 percent of its published opinions,

INSTITUTION

Status

When the Constitutional Court opened its doors for business in Karlsruhe on
September 28, 1957, its status within the governmental framework of separated
powers, and even its relationship to the other high federa courts, remained an un-
settled issue. The Basic Law itself was ambivalent on the matter of the court’s status,
On the one hand, the wide-ranging powers of the court laid down in the constitu-
tional charter pointed to a tribunal commensurate in status with the other indepen-
dent constitutional organs (i.c., the Bundesrat, Bundestag, president, and federal
government [chancellor and cabinet]) created by the Constitation. On the other
hand, the Basic Law authorized pacliament to regulate the court’s organization and
procedure. Initially, the new tribunal was placed under the authority of the Federal
Ministry of Justice, a simation thar irritated several justices, including the court’s
first president, Hermann Hépker-Aschoff. As a consequence, the justices boldly set
out, in their first year of operation, to defend the court’s autonomy, foreshadowing
the fierce independence they would later exercise in adjudicating constitutional
disputes 55

On June 27, 1951, after months of planning, the court released a memorandum
originally drafted by Justice Gerhard Leibholz, one of its most prestigious members,




16 GERMAN CONSTITUTIONALISM

that catled for an end to any supervisory autherity by the Justice Ministry, complete
budgetary autonomy, and the court’s full control over its internal administration,
including the power to appoint its own officials and faw clerks. The memorandum
added that the Federal Constitutional Court is a supreme constitutional organ
coordinate in rank with the Bundestag, Bundesrat, federal chancellor, and federal
president. Its members, then, are in no sense civil seevants or ordinary federal judpes
but rather supreme guardians of the Basic Law entrusted with the execution of its
grand purposes, no less than other high constitutonal organs of the Federal Re-
public of Germany. Indeed, the memorandum continued, the courr has an even
greater duty: to easure that other constitutional organs observe the Hmits of the
Basic Law.5¢

The memorandum from Karlstuhe generated a strong tremor in Bonn; it star-
tled the government, angered the Ministry of Justice, and set off several years of
skirmishing that yielded alignments almost identical to those that had formed in the
early stages of the parliamentary debate on the structure of the proposed tribunal.
Social Democrats and the Bundesrar generally supported the justices’ demands,
while the coalitdon parties in the Bundestag generally opposed them. The real tan-
gle, however, was between the Ministry of Justice and the Constitutionat Court, and
it featured an occasional unseemly public exchange between two Free Democrats
who as members of the Parliamentary Council had played major roles in drafting the
Basic Law, namely, Thomas Dehler, minister of justice, and President Hermann
Hapker-Aschoff, the stately and highly respected “chief justice™”

In 1953, the Bundestag severed the couet’s ties to the Ministry of Justice, and by
g0, with the gradual growth of the court’s prestige and influence, all of the
“demands” articulated in the Leibholz memorandum had been met.® In Bonn's
official ranking order, the court’s president now enjoyed the fifth highest position in
the Federal Republic, following the federal president, the federal chancelor, and the
presidents of the two “houses™ of parliament. As “supreme guardians of the con-
stitution,” the remaining justices followed behind, Eventually they were even ex-
empted from the disciplinary code regulating all other German judges.® The court’s
hard-won constitutional status was best symbolized by a 1968 amendment to the
Basic Law providing that the “function of the Federal Constitutional Courr and its
justices must not be impaired” even in a state of emergency. During such a tme, the
special body responsible for acting on behalf of the Bundestag and the Bundesrat is
even barred from amending the Foca unless such an amendment Is required, “in the
opinion of the Federal Constitutional Coutt, to maintain the capability of the court
to function”?®

The Two-Senate Structure

The most important stuctural feature of the Copstitudonal Court is its divi-
ston into two senates with mutually exclusive jurisdictdon and personnel.”™ The
Plenum — the two senates sitting together — meets periodically to resolve jurisdic-
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Figure 1.1, Federal Constitutional Court Organization

tional conflicts between the senates and to issue rules on judicial administration.
Justices are clected to either the First Senate or the Second Senate. The president or-
dinarily presides over the First Senate and the vice president over the Sccond Senate.
Both “chief justices” are whally independent with respect to judicial matters before
their respective senates. Finally, cach senate is equipped with its own administrative
office for the organization and distribution of its workload (sce figure 1.1).7

The twin-scnate idea was a compromise between legislators who preferred a
Auid system of twenty-four justices rotating on smaller panels and thase who pre-
ferred a fixed body like that of the United States Supreme Court. More important,
the bifurcation was the institutional expression of the old debate between those who
viewed the court in conventional legal terms and those who saw it in political terms.
The original division of furisdiction showed that the senates were intended to flfill
very different functions. The Second Senate was designed to function much like
Weimar's Staatsgerichtshof; it would decide political disputes between branches and
levels of government, settle contested clections, rule on the constitutionality of
political parties,” preside over impeachment proceedings, and decide abstract ques-
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tions of constitutionaf faw. The First Senate was vested with the authority to review
the constirutionality of faws and to resolve constitutional doubts arising out of ordi-
nary litigation. More concerned with the “nonpolitical” side of the court’s docket
and the “objective” process of constitutional interpretation, the First Senate would
hear the constitutional complaints of ordinary citizens as well as referrals from other
courts, As already noted, a lower tribunal that seriously doubts the constitutionaliry
of a statute under which an actual case arises is obliged, before deciding the case, to
certify the constitutional issue to the Constitutional Court for its decision.”

"This division of labor resulted initially in 2 huge imbalance between the work-
loads of the two panels. The Second Senate decided only a handful of political cases,
while the First Senate found itself floeded with constitutional complaints and con-
crere review cases. As a consequence, the federal parliament amended the roca in
1956 to distribute the caseload more evenly between the senates. Much of the First
Senate’s work was transferred to the Second Senate, thus eroding the original ra-
tionale of the two-senate system, The Second Senate, while retaining its “political”
docket, would henceforth decide all constitutional complaints and concrete judicial
review cases dealing with issues of civil and criminal procedure, The First Senate
would continue to decide all such cases involving issues of substantive law. In
addition, the Plenum was authorized by law to reallocate jurisdiction in 2 manner
that would maintain relatively equal caseloads between the senates.”s

The number of justices serving on the two senates has also changed over the
years. The ¥cca originally provided for twelve members per senate. In 1956 the
number was reuced to ren; in 1962 it was further reduced to cighe, fixing the court’s
total membership at sixteen (see Appendix B}.76 Considerations of efficiency, cou-
pled with the politics of judicial recruitment,” prompted these reductions. For all
practical purposes, then, the Constitutional Court comprises two independent tri-
bunals, although each functions in the name of the court as a whale. In 1983,
however, parliament modified the ironclad rule against any interchange among
justices. The FCCA now provides that if one senate is unable to convene because of
the incapacity or unavailability of one or more of its justices —a quorum consists of
six justices ~— one justice from the other senate may be chosen by lot to serve tempo-
rarily in the underseaffed senate. The presiding officers of the two senates ate cx-
cluded from serving as substitute justices.™

Intrasenate Chamber System

To speed up the courr’s decision-making process, the Foca changed the internal
structure of the two senates in 1956 by authorizing cach senate to set up three or
more preliminary examining committees, each consisting of three justices, to flter
out frivolous constitutional complaints.”™ At the beginning of each business year,
cach senate appoints its respective committees, subject to the rule that no three
justices may serve together on the same committee for more than three years.® The
president and vice president serve as chairs of their respective committecs, as does
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the senior justice on each of the remaining committees, A comumittee may dismiss a
complaint if alf three of its members consider it to be “inadmissible or to offer no
prospect of success for other reasons”®! Under current procedure, if one of the three
justices vores to accept a complaint — that is, if he or she thinks it has some chance of
success — it is forwarded to the full senate.¥? At this stage, the “rule of three” con-
trols; if at least three justices in the full senate are convinced that the complaiat raises
a question of constitutional law likely to be clarified by a judicial decision, or that the
complainant will suffer serious harm in the absence of a decision, the complaint wiil
be held acceptable.B? Thercafter, and on the basis of more detalled examination, a
senrate majority could sdll reject the corplaing as inadmissible or tivial 8

In 1986, on the Constitutional Court’s own recommendation, the federat par-
liament enhanced the power of the three-judge committees, henceforth called cham-
bers (Kammer}. In addition to their normal screening function, the chambers are
now empowered to rule on the merits of a constitutional complaine if ali three
justices agree with the result and the decision clearly lies within standards already
laid down in a case decided by the full senate.35 The authority to declare a stanste
unconstitugional or In conflict with federal law is reserved to the foll senate.8 Under
current procedures, a chamber is not required to file a formal opinion justifying its
refusal o accept a complaint for a decision on the merits.®” As a marter of practice,
however, whether deciding a complaint on the merits or on the question of ad-
missibility (Zuldssigheit), a chamber often accompanies its decision with an apinion
one to several pages long.®* Most of these decisions remain nppublished, and they
are caraloged in the court’s own files for internal use and reference.® Oceasionally,
however, and in consultation with the full senate, chamber decisions are published
in the court’s official reports.®® Other chamber opinions that serve to clarify points
of faw already laicd down in previous cases or likely o command public attention
may be released for publication in major legal periodicals such as Newue Juristirche
Wachenschrift and Dentsche Juristenzeitung,™

By separating the wheat from the chaff, the chambers dispose of 95 percent of
all complaints, relieving the full senates of what would otherwise be an impossible
task. Chambers are no longer required to offer reasons for the dismissal of a com-
plaint if the complainant is notified at the outset that there is little hope for the
success of his or her petition, a practice that helps the court to clear its docket.?? To
discourage the filing of trivial complaints, the Foca authorizes the court to fine peti-
tioners who “abuse” the constitutional complaint procedure. Currently, the court
may level a fine of up ro DM 5,000 {53,600) on abusers.®? As of 1986, the chambers
werc given the additional authority to impose a fee of up to M 1,000 ($720) onany
petitioner whose complaint it refuses to accept because it is either clearly inadmissi-
ble or wholly unlikely to succeed.?* This practice, however, failed to decrease the
number of complaints arriving at the court, and it was recently abandoned.

The chamber systemt has been the subject of several constitutional challenges,
the complainant having argued in cach case that a chamber’s dismissal of his com-
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plaint denied him the right o “the jurisdiction of his lawful judge” under Article 1or
of the Basic Law. Since the Basic Law provides for ase constitutional court, argued
the complainants, the full senate is constitutionally required to decide every case. In
the three Three-Justice Committee cases,” involving decisions by both senates, the
court ruled against the complainant on the basis of its original statutory authority to
establish internal committees. In one instance, seemingly piqued by the audacity of
the complainant who challenged its decision-making procedures, the Second Senate
slapped a nominal fine on the complainant for “abusing the constitutional com-
plaint procedure® These decisions, all rendered before the right to file a con-
stitutional complaint was entrenched in the Basic Law, underscored the finality
of committee decisions unanimously rejecting complaints. In short, if a complaint
is unanimously rejected, no “appeal” lay to the full senate, its sister senate, or
the Plenum.

The constitutionalization of the comphaint procedure in 1969 appeared to
erode the foundation of the Three-Justice Contmittee cases. In recent years, however,
no challenge has been hurled against the chamber system on constitutional grounds,
“and in any event it is rather hard to imagine the court undermining its own protec-
tive ramparts”™ Clearly, some’ form of gatekeeping procedure involving less than
full senate membership is necessary as a practical matter if the court is to cope with a
system that “entitles [anyone] to complain to it about virtually anything ™8 On the
other hand, the system could permit hidden criteria to influence the summary
disposition process and thus perhaps to “resolve” matters rightfully within the full
senate’s competence.* There is also the chance that different standards may exist
from chamber to chamber, possibly invading the Plenun’s right to ensure uniform
judgments across senates, although the three-year rolling membership requirement
would seem to mitigate this problem.

Qualifications and Tenure

To qualify fora seat on the Constitutional Court, persons must be forty years of age,
eligible for clection to the Bundestag, and possess the qualifications for judicial
office specified in the German Judpes Act (Deutsches Richtergesetz). ' This means
that prospective justices must have successfully passed the first and second major
state bar examinations. Additionally, justices may not simultaneously hold office in
the legislative or exccutive branch of the federal or a state government. Finally, the
¥oea provides that the “functions of a justice shall preclude any other professional
occupation save that of a professor of law at a German institution of higher educa-
tion,” and that the justice’s judicial functions must take precedence over any and all
professorial duties 9

The Fcca originally provided lifetime terms for the federal judges on cach
senate {i.c., those chosen from the high federal courts). The other members—
justices not required to be chosen from the federal courts — were limited to renew-
able cight-year terms of office, The recruitment of a certain number of judges from
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the federal courts for the duration of their terms on those courts was expected to
bring judicial experience and continuity to the Constitutional Court’s work. Parlia-
ment amended the reca in 1970, however, to provide for single tvelve-year terms
for all justices, with no possibility of reclection. % Three of the current eight justices
per senate must, as before, be dected from the federal judiciary, All justices — federal
judges and other members— must retire at age sixty-eight, even though they may
not have served for nwelve years.

The debate on judicial tenure prior 1o the 1970 change in the law was eptangled
with the question of whether justices should be authorized to publish dissenting
opinions.!® As early as 1068, lawmakers, supported by a majority of the justices,
seemed prepared to sanction signed dissenting opinions. But the feeling was wide-
spread that the justices could not be expected to speak their minds if their tenure
depended on the continuing pleasure of parliament. The justices themselves favored
lifetime appointments. The government in tarm responded with 2 bill that provided
for both dissenting opinions and a twelve-year term with the possibility of reclection
for a single second term of twelve years, Social Democrats, however, insisted on a
single fixed term of twelve years, conditioning their support of the dissenting opin-
ion largely on the acceptance of this proposal. But the question was not hotly
contested among the political parties. A single twelve-year term, combined with the
dissenting opinion, was generally thought to be an adequate solution to both the
problem of judidial independence and the need for a greater measure of judicial
openness on the Constitutional Court. '

Machinery for Judicial Selection

The Basic Law provides that half the court’s members be clected by the Bundestag
and half by the Bundesrat. Under the Fcga, however, the Bundestag elects its eight
justices indirectly through a twelve-person Judicial Selection Committee {1s¢)
known as the Wahdminonerausschuss. Party representation on the 336 is proportion-
ate to each party’s strength in the Bundestag; eight votes are required to elect.* The
Bundesrat, on the other hand, votes as a whole for its eight justices, a two-thirds
vote also being required to elect.196 Although each house elects four members of
cach senate, the Fcea stipulates that of the three justices in cach senate “selected
from among the judges of the highest federal courts, one shall be elected by one
fhouse] and two by the other, and of the remaining five judges, three shall be
elected by one [house] and two by the other%” Which house elects each combina-
tion is a matter of informal agreement between the two chambers, although the
Bundestag and Bundesrat aleernate in selecting the court’s president and vice presi-
dent (the Bundestag was authorized to elect the first president and the Bundesrar
the first vice president) .1

Prior to the selection process the minister of justice is required to compile a list
of alf the federad judges who meet the qualifications for appointment, as well as a list
of the candidares submitted by the parliamentary parties, the federal government, or
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a state government. The minister delivers these lists to the clectoral organs at least
one week before they convene. If either house fails to elect a new justice within two
meonths of the expiration of a sitting justice’s term, the chairman of the 1sc—the
oldest member of the committec — or the president of the Bundesrat {depending on
the house doing the electing) must request the Constitutional Court itself to pro-
pose alist of three eandidates; if several justices are to be efected simultaneously, the
court is required to “propose twice as many candidates as the number of justices to
be elected ™% The Plenum selects the list by a simple majority vote. But parliament
is not obligated to choose the appointee from this or any other list.

In reality, the actual process of judicial selection is highly politicized. The jsc,
which consists of senior party officials and the top legal experts of each parliamen-
tary party, conducts its proceedings behind closed doors and after extended con-
sultation with the Bundesrar.1° Although the parliamentary parties may not legally
instruct their representatives on the 1s¢ how to vore, comunittee members do in fact
speak for the leaders of their respective parties. The nvo-thirds majority required to
elect a justice endows opposition parties in the Js¢ with considerable leverage over
appointments to the Constitutional Court, Social and Christian Democrats are in a
pusition to veto cach other’s judicial nominees, and the Free Democratic party,
when in coalition with one of the larger parties, occasionally wins a seat for itself
through intracoalition bargaining. Compromise is thus a practical necessity.

Compromise among contending Interests and candidacies is equally necessary
in the Bundesrat, where the interests of the various states, often independent of
party affiliation, play a paramount role in the selection of the justices. An advisory
commission consisting of the state justice ministers prepares a short list of poten-
tially electable nominees. The justice ministers on the commission, like certain state
governors (i.e., ministers-president) and members of the Bundestag’s Jsc, are often
themselves leading candidates for seats on the Constitutional Court. Informal
agreements emerge from the commission’s proceedings, specifying which states
shail choose prospective justices and in what order. Throughout this process the
commission coordinates its work with that of the 15¢, It is important to avoid
duplicate judicial selections, and the two chambers need to agree on the particular
senate seats each is going to fill and which of these seats are to be filled with justices
recruited from the federal high courts (three justices of each senare must be re-
cruited from these courts),

PROCESS

Internal Administration

“The Federal Constirutional Court achieved a major victory when it won the author-
ity eatly on ro administer its own internal affairs. Administrative autonomy had two
notable consequences for the court’s institutional development. First, armed with
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the power to prepare its own budget in direct consultation with parliament and the
Ministry of Finance, the court was able to plan its own furure. In 1964 it even won
approval for an ultramodern building designed by its own architects and engineers.
Second, the president’s administrative authority was subsrantially enfarged. While
only primus inter pares in the judicial conference room, he or she is primus on all
other matters of internal administration, a situation that once aggravated relations
between the president and several associate justices,

In 1975, after years of discord between the president and individual justices
over their respective duties and powers, parliament enacted a set of standing rules of
procedure governing the court’s internal operations.!'? The new rules charge the
Plenwm, over which the president presides, with preparing the budget, deciding all
questions pertaining to the justices’ duties, and formulating general principles of
judicial administration. They authorize the Plenum to establish several standing
committees for the purpose of recommending policies dealing with matters sach as
record keeping, budgetary policy, personnel administration, and library administra-
tion. The rules require the president to carry out these policies and to represent the
court in its official refations with other government agencies and on ceremontal
occasions. In addition, the rules entitle each senate to an administrative director,
who is responsible to its presiding justice. Overall judicial administration is the
responsibility of the Constitutional Court’s director, the highest administrative
official in the court, who answers only o the president.’! The director, like the
justices themselves, must be a lawyer qualified for judicial office. (Indeed, one
previous director, Walter Rudi Wand, was clected to the Second Senate in 1970.)
Finally, each justice is entitled to three research assistants or elerks of his or her own
choosing. Law clerks are not recent law school graduates as in the United States.
They are usually in their thirties or early forties and already embarked on legal
careers as judges, civil servants, or professors of law. Most serve for two or three
years, although some clerks have stayed on for longer periods.

Decision-Making Procedures

The rcea, along with the Constitutional Court’s General Rules of Procedure, scts
forth cach senate’s internal practices and procedures, For its part, the Fcca includes
general and special provisions governing each categoty of jurisdiction (e.g., party
prohibition cases, federal-state conflicts, collateral judicial-review references, etc.),
The General Rules of Procedure deal with (1) conditions under which a justice may
be excluded from a case; (2) procedures to be followed in various types of cases;
(3) rights of the parties involved in lirigation before the court, including the qualifi-
cations of those legally entitled to represent them; (4) obligations of public officials
and judges to cooperate with the court in disposing of certain cases; (5) special rules
accompanying the issuance of temporary orders; and (6) the manner in which
decisions are smade and announced. !4

The precedures on judicial removal require a justice to recuse himself from a
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case if he is related to one of the parties or has a personal interest in its outcome, 15
Recusation, however, is beyond a justice’s own discretion, Whether he or she initi-
ates the recusal or resists a formal challenge of bias by one of the partics, the full
senate decides the matter in his or her absence. A decision denying or upholding a
voluntary recusal or a challenge to a justice refusing to withdraw from a case must be
supported in writing and included among the court’s published opinions.}1%

A justice who refuses to recuse himself in the face of motions against his
participation must provide his colleagues with a formal statement in defense of his
involvement. The statement is included in the senate’s formal opinion on the re-
cusal. The critical issue in such cases is not whether the justice in question is in fact
biased, but whether a party to the case has a sufficient reason for believing that he or
she may be incapable of making an impartial judgment. So far, two justices have
been excluded under these procedures: Justice Gerhard Leibholz in the third Party
Finance IIT case (1966),197 and Justice Joachim Roumann in the East-West Basic
Treaty case (1973).M* Both produced moments of high tension on the court. In each
instance pedtioners complained that the justice compromised his impartiality by
making off-the-bench —and admittedly indiscreet— public comments on the merits
of pending litigation,11?

The Constitutional Court’s deliberations are secrct, and the justices render
their decisions on the basis of the official record. The rues require that each senate
decision be justified by official opinions signed by all participating justices (six
justices constitute a quorum).!2° Oral arguments are the exception; they are limited
to cases of major political importance. Of fifty reported cases handed down in 1991,
only cight were decided subsequent to oral argument. A decision handed down on
the basis of an oral proceeding is known as a judgment (Urreil); 2 decision handed
down in the absence of oral argument is labeled an order, or ruling (Beschings). The
distinction is formal, however; whether an Urteil or a Beschinss, the judgment binds
all state authorities, and decisions having the force of general law— for example,
most abstract and concrete judicial review cases — must be published in the Federnl
Law Gazette,'! along with all parliamentary resolutions and faws.

ASSIGNMENT. Specialization is 2 major feature of the judicial process within the
* Federal Constitutional Court. As noted earlier, each senate has a specified jurisdic-
tion. Once incoming cases have been processed in the Office of the Director, they
arc channeled to the appropriate senate and then passed on to the various justices
according to their arcas of expertise,’2? Before the start of the business year, cach
senate establishes the ground rules for the assignment of cases. By mutual agree-
ment, and in consultation with his or her senate’s presiding officer, each justice
agrees o serve as the rapporteur (Berichterstatter) in cases related to his or her
particular interest or specialty. At least one justice of the Second Senate, for example,
typically has a background in international law and serves as the rapporteur in cases
involving international legal issucs such as asylum, extradition, and deportation.
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Another justice might take charge of cases involving tax and social security law,
while still another might be assigned cases dealing with issues arising from laws
relating to marriage and the family.

The rapporteur’s job is to prepare a written document, or bricf (votum) whose
preparation is a crucial stage in the decisional process. Assisted by his or her faw
clerks, the rapporteur prepares what amounts to a major research report. He de-
scribes the background and facts of the dispute, surveys the court’s own precedents
and the legal lirerature, presents fully documented arguments advanced on both
sides of the question, and concludes with the personal view of how the case should
be decided. A votum, which may be well over a hundred pages long, may take
weeks, even months, to prepare, and often it forms the basis of the first draft of the
court’s final opinion.!?? In any one calendar year cach justice prepares several major
vorums, studies thirty to forty additional ones authored by his or her colleagues,
drafts shorter reports {(minivotums) —about two hundred per year— for his two
colleagues on the three-judge chambers, writes the opinion in cases assigned to him
as rapporteur, and readies himself for the weeldy conference,

ORraL ARGUMENT. As already noted, formal hearings before the court are rare. Each
senate hears oral argument in three or four cases annually, usuatly in Omanstreir and
abstract judicial-review cases, in which oral argument is mandarory unless waived by
the major organs or units of government bringing these cases. The rapporteur, who
by this time has neared the completion of his or her votum, usually dominates the
questioning. The main function of the oral argument is fess to refine legal issues than
to uncover, if possible, additional facts bearing on them. The public hearing also
adds legitimacy to the decision-making process in cases of major political impor-
tance, particularly when minority political parties allege that the established parties
have treated them unconstitutionally.*** The generous time allotted to oral presen-
tations —a full day or more—and the court’s readiness to hear the full gamur of
argumentation on both sides of 2 disputed question are intended to generate good-
will and convey a sense of faimess and openness to winners and losers alike.

ConrFERENGE. The presiding officer of each senate schedules weekly ~ occasionally
semiweekly — meetings to decide cases and dispose of other judicial business. Ex-
cept for Angust and September, when the court is not in session, meetings arc
normally held every Tuesday, frequently spilling over inte Wednesday and Thurs-
day. Votams and draft opinions of cases already decided dominate the agenda. In
considering 2 votum, the presiding justice calls on the rapporteur to summarize the
case and state the reasons for his recommendation. The rapporteur’s role is crucial
here, for a carefully drafted and well-organized vorum usually carrics the day in
conference. In addition, the pressure of time often prompts justices 1o defer to the
rapporteur’s expertise and judgmeny. 135

Still, the rapporteur has to win the consent of his colleagues. It is his respon-
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sibility, along with that of the “chief justice]” to marshal a majority or find a broad
basis of agrcement. In this process, skilt and personality are important. The rappor-
teur who does his homework, solicits the views of colleagues, and negotiates artfully
is likely to prevail in conference. Justices who lack these gifts or the full confidence of
their colleagues are unlikely to prevail. If, on the other hand, the rapporteur is in the
minority — and even the most influential justices occasionally find themselves in this
position — he does not necessarily lose his influence over the case, for he sdll has the
task of writing the court’s opinion. If he combines political sagacity with a deft
literary hand, he may leave his imprint on the finished product. A rapporteur with
strong dissenting views may fcqucst that the writing of the opinion be assigned to
another justice, but this rarcly happens. If he knows the requisites of judicial states-
manship, he will draft anopinion broadly reflective of a wide common denominator
of agreement, often representing 2 compromise among conflicting constitutional
arguments,12%

The production of such opinions — that is, opinions which reduce discord on
the bench and preserve the court’s moral authority in the public mind —is likely to
be a function of the presiding officer’s capacity for leadership. His task is to guide
discussion, frame the questions to be voted on, and marshal the Jargest majority
possible behind judicial decisions. His leadership is particularly important in the
sessions in which opinions undergo final and often meticulous editing. Despite the
introduction of signed dissenting opinions in 1971, the court continues unani-
mously to decide more than go percent of its reported cases. Although these reports
disclose the identities of the justices participating in a case, majority opinions remain
unsigned. It is common knowledge among informed observers, however, that the
rapporteur in a unanimous decision is the principal author of the final opinion, The
institutional bias against personalized judicial opinions has tended to minimize
published dissents. Dissenting justices —even if they have circulated wristen dis-
sents inside the court — more often than not choose not to publish their dissents or
even to be identified as dissenters partly out of a sense of institutional loyalty. The
prevailing norm scems to be that personalized dissenting opinions are proper only
when prompted by deep personal convictions.

{Caseload and Impact

Table, 1.1 presents an overview of the court’s workload during its first forty-three
years of operation. These statistics, however, do not tell the full story of the business
before the court or its function in the German polity. In a given calendar year the
court receives eight to ten thousand letters, notes, or communications from citizens
throughout the Federal Republic. Inadmissible under the court’s regular proce-
dures, these “cases™ are consigned 1o the custody of the General Register’s Office
(see figure 1.1).2% The General Register responds to these petitioner’s, in most in-
stances advising them that their inquiries are misdirected. If, however, the petitioner
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Table 1.2. The Federat Constitutional Court's Caseload in 1991, 1992, and 1593

Jurisdictional category 1991 1992 1993
Election disputes 19 - -
Disputes between federal organs 3 4 3
Absteace judicial review 2 8 2
Conerere judicial review 9g 137 99
Other public law disputes 9 7 2
Requests for temporary injunctions 36 57 83
Constitutional complaints 3,004 4,214 §,246

Sourrze: Staristical summary prepared by senate administrrive offices (1993; typesceipt).

writes back demanding to be heard, his or her file is forwarded to one of the
senates. 1?8 In 1093, 1,441 such claims were screened by the respective charabers of
the two senates; all were rejected, ! The General Register thus serves as an impor-
tant checkpoint. Through it pass only the most insistent of complatnants. At the
same time the court hestows the courtesy of a response on every person who appeals
toit.

As table 1.2 shows, constitutional complaints and concrete judicial review ref-
erences make up the bulk of the Constitutional Court’s load. Still, the number of
conerete review references is extremely low in light of a judiciary consisting of
twenty thousand judges. In 1994, German judges referred only fifty-five cases to the
Constitutional Court. The apparent refuctance of judges 1o refer constitutional
questions may be attributed to the strong tradition of legal positivism that con-
tinues 1o hold sway in the regular judiciary. Jealous of their own limited power of
judicial review, judges usually resolve doubts about the constitutional validity of
Taws at issue in pending cases by upholding them or interpreting them so as to avoid
questions of constitutionality, thus obviating the necessity of appeal to Karlsmhe.

The constitutional complaint procedure, on the other hand, bas served as an
escape hatch for litigants upsct with the performance of the judiciary. Seventy-five
percent of all constitutional complaints are brought against judicial decisions (table
£.3). Nearly all complaints against court decisions alleged to have violated the
procedural guarantees of the Basic Law are disposed of by the Second Senate. The
First Senate has jurisdiction over most complaints involving claims to substantive
constitutional rights such as equal protection {(Article 3); life, liberty, or personality
{Article 2); human dignity (Article 1}; property {Article 14); and the freedom o
choose a trade or profession (Article 12).13 Even though the full senates decide a
mere handful of such cases— 22 of 5,104 complaints filed in 1994 —the constitu-
tional complaint procedure is now deeply rooted in Germany’s legal culture. The
right of any citizen to take his or her complaint to Karlsruhe is an important factorin
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Table 1.3, Sources of Constitutional Complaints, 1993

Heard by

Filed against First Senare Second Senate Total
Ordinary courts

Civil 1,394 443 1837

Criminal 4 1,026 1,040
Administrative courts 319 E204" 1,583
Sacial courts 166 - 166
Finance courts 6 132 138
Laber courts 11y 1 118

Sowree: Statistical summary prepared by senate administrative offices (1903; typescripe),
*Of these, 1,021 cases involved asylum proceedings.

the court’s high rating in public opinion pools and perhaps the chief reason for the
development of a rising constitutional consciousness among Germans generally, 131

Most of the court’s manifest political jurisprudence falls into other jurisdic-
tional categories, particularly conflicts between branches of government, dispured
clections, federal-state controversics, and abstract judicial-review proceedings. Al-
though few in number (see table 1.1), the potitical impact of these cases is substan-
tial. 1 The most politically sensitive cases in recent years have involved consti-
tutional chatlenges to policies growing out of German reunification, particularly
issues relating to property rights, abortion, and the dismissal of public employees.
The ongoing unification process continues to precccupy German courts, and many
pending cases, such as the criminal prosecutions brought against former GDR
citizens accused of elementary human rights abuses, will make their way to the
Federal Constitutional Court.® The more important of these cases are taken up
bricfly, where appropriare, in the following chapters.

In general, however, the Constitutional Court is most politically exposed when
deciding cases on abstract judicial review. These cases are almast always initiated by
a political party on the short end of a legistative vote in the federal parliament or by
the national or a state government challenging an action of another level of govern-
ment controlled by an opposing political party or coalition of parties. The apparent
manipulation of the judicial process for political purposes in these cases has led some
observers to favor the abolition of abstract judicial review.™ But those who decry
the judicialization of politics — or, alternatively, the politicization of justice — have
not gained much parliamentary support for the constitutional amendment that
would be necessary to abolish abstract review, Equally disconcerting for those who
would climinate the thin line between law and politics trod by the court in these
cases is the failure of the justices themselves to mount any opposition to abstract
judicial review. Indeed, the climination of abstract review would run coumter to the
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view of constitutionalism currently prevalent in the Federal Republic: the view that
the eourt, as guardian of the constitutional order, is to construe and .cnﬁ)‘rcc the
Constitution whenever statutes or other governmental actions raise ma;or_chsputcs
over its interpretation. This observation clears the way for a more extensive ‘t:rcztt-
ment of the Basic Law, its interpretation, and the Constitutional Court’s role in the

German polity.




2

THE BASIC LAW AND ITS

INTERPRETATION

STRUCTURE AND PRINCIPLES

The Basic Law of the Federal Republic of Germany (FRG) entered into force on
May 23, 1949. It was called a “basic law” (Grundgesets) because the Parliamentary
Council did not want to bestow the dignified term “constitution” ( Verfssing) ona
document drafted to govern a part of Germany for a transitional period that would
only last until national reunification. On that faraway day —or so it scemed ar the
time — the Basic Law would cease 1o exist with the adoption of a German constinu-
tion “by a free decision of {all] the German people” When that day finally did
arrive, on October 3, 1990, following a remarkable series of events, German unity
was achieved within the framework of the Basic Law. The decision to retain the
Basic Law as an all-German constitution, and to continue its designation as the
Grundgesetz, was not unanticipated, Over the course of the preceding forty years,
particularly in the light of the huge body of decisional law created by the Federal
Constitutional Court, the Basic Law had come to assume the character of 2 docu-
ment framed to last in perpetuity.

The treaty under which the German Democratic Republic (GDR) became a
part of the FRG, however, instructed the soon-to-be-chosen all-German pacliament
to consider amendments to the Basic Law in light of questions raised by unification.
Whether the Basic Law should be ratified in a popular referendum was one of these
questions. The Basic Law had never been submitted to a popular vote. State legista-
tures had chosen the original delegates to the Parliamentary Council, and those
same bodies ratificd it. Bur now that Germany was unified, thus changing the
composition of the German people, a referendum on the Basic Law would ostensi-
bly infusc it with the popular legitimacy it arguably lacked. A parliamentary com-
mission on constitutional revision established in 100t nevertheless rejected the idea
of holding a popular referendum, The commission appeared to accept the prevailing
view among Germany’s constitutional lawyers that twelve national elections in forty
years expressed overwhelming popular support for the existing constitutional order
and cstablished the Basic Law’s fundamental legitimacy. The GDR’s voluntary acces-
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sion to the Federal Republic under the Basic Law—a decision unmistakably af-
firmed in East Germany’ first free election on March 18, 1990 —was also regarded as
evidence of the document’s broad acceptance among East Germans.?

The parliamentary commission also considered a long list of proposed amend-
ments to the Basic Law calculated to reflect Germany’s new social and political
identity. Many of these proposals responded to the socialist aspirations of reform-
minded democrats in the old GDR. These reform democrats also supported initia-
tives on the part of certain West German groups for the adoption of plebiscitary
institutions at the national level, a constitutional change that would radically alter
Germany’s governmental system. The commission rejected neardy all of these pro-
posals, including the suggested referenda and recommmendations for the incorpora-
tion of social welfare goals in the Basic Law, A shore list of proposals, however,
did win the commission’s approval, and a few of them reccived the necessary two-
thirds vote —in both Bundestag and Bundesrat — required to amend the Constitu-
tion, Where appropriate, these amendments and those incorporated into the Unity
Treaty are discussed in the following pages and chapters. It suffices to note here thar
none of these amendments modified the Basic Law’s essential features or affected the
fundamental structure of the political system as origimally constituted.

The New Constitutionalism

In content and style the Basic Law follows a pattern typical of constitutions adopted
by other liberal democracies (sce Appendix A). It guarantees individual rights
independent of the state, creates a political system of separated and divided powers,
provides for an independent judiciary crowned by a high court of constitutional
review, and establishes the Constitution as the supreme faw of the land, Morcover,
in 2 major reformulation of German constitutionalism, the Rasic Law freezes cer-
tain structures and principles in perpetuity. Article 79 (3) —the so-calfed crernity
clause— prohibits any amendment to the Basic Law that would change the federa!
character of the political system or impinge on the basic principles laid down in
Articles 1 and 20,

Article 1 proclaims that the “dignity of man is inviolable,” and Article 20 sets up
a “democratic, social, and federal state™ based on the rules of “law and justice,” As
the Constitutional Court has said on numerous oceastons, these core principles
manifest themselves in the list of human rights enumerated in the Basic Law. These
principles and rights may also be said to be rooted in three major legal traditions
that have shaped contemporary German constitutionalism, namely, classical-iberal,
socialist, and Christian-natural law thought. Each of thesc traditions played a for-
mative role in German legal history; each was powerfully represented at the Const-
wtional Convention of 1949; each finds many of its central values represented in the
text of the Basic Law; and each continues its representation in German political life
today. The Free Democratic party {FpP) represcnts the classical-liberal tradition;
the Social Democratic party (spD) the socialist tradition; and the Christian Demo-
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cratic Union (cbu), together with its Bavarian affiliate, the Christian Social Union
{csu), the Christian—natural law tradition. In drafting the Basic Law, the represen-
tatives of these partics shed their historical antagonisms and, in 2 remarkable display
of concord, drew willingly from the humanistic content of each tradition to create a
constitution that combines the main values of each in a workable, if not always casy,
alliance.*
At the risk of oversimplifying, one could say that the classical liberal tradition
was responsible for many of the éindividual freedoms listed in several articles of the
bill of rights (c.g., the rights to life and physical integrity [Article 2], cquality
[Article 3], religious exercise [ Article 4], freedom of expression [ Article 5], assern-
bly [Article 8], association [Article 9], privacy [Article 10], mavement [Article
11}, and property {Article 14]); the socialist tradition contribured certain social
welfare clauses, including provisions concerning the duties of property and the
socialization of economic resources; and the Christian tradition added commnal
guarantees dealing with the protection of marriage and the family, the right of
parents to educate their children, and the institutional prerogatives of the estab-
lished churches. Phitosophically, these traditions might be said to represent conflics-
ing visions of the common good, yet they converge on a common core of belief
about the nature of constitutionalism and the dignity of the human person.

The substantive vatues represented by these traditions are enormously impor-
tant in the jurisprudence of the Federal Constitutional Court, although in the after-
math of reunification the political and social tradition of the old GDR may affece the
interpretation of these values. There is no debate in Germany, however, as there is in
the United States, over whether the Constitution is primarily procedural or value
oriented. Germans no longer understand their constitution as the simple expression
of an existential order of power. They commenly agree that the Basic Law is funda-
mentally a normative constitution embracing values, rights, and duties. That the
Basic Law is a value-oriented document— indeed, one that establishes a hierarchical
valuc order —is a familiar refrain, as we shall see, in German constititional case [aw.

HoMman RiGHTs AND DigniTY. Article 1, appropriately, is the cornerstone of the
Basic Law. Paragraph 1 declares: “The dignity of man is inviolable, To respect and
protect it is the duty of all state authority” The principle of human dignity, as the
Constitutional Court has repeatedly emphasized, is the highest value of the Basic
Law, the ultimate basis of the constitutional order, and the foundation of all guaran-
teed rights.® The second paragraph continues: “The German people therefore ac-
knowledge inviolable and inalienable rights as the basis of every community, of
* peace and of justice in the world” Paragraph 3, finally, declares that the basic rights
enumerated in the Constitution (Articles 1—19) “shall bind the legistature, the
executive, and the judiciary as directly enforceable law?” Article 19 {2} underscores
the preeminence of these rights by prohibiting, in the fashion of the perpetnity
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clause of Article 79, any encroachment on “the essential content of a basic right”
under the Constitution. Finally, Article 19 (4) secures these rights by making courts
of law accessible ro any person whose rights are violated by state authority.

Many of the fundamental guarantees of the Bonn Constitution are word-for-
word reproductions of corresponding articles in the Weimar Constitution. The
difference is that the Weimar Constitution recognized basic rights as goals, but they
were niot judicially enforceable. The notion of “inviolable and inalienable™ rights is
also sharply at variance with the spirit of earlier German constitutions, for the Basic
Law is Germany'’s first national constitution to recognize the preconstitutional exis-
tence of guaranteed rights. Contrary to the legal positivism underlying the Weimar
Constitution,’ fundamental rights are not the creations of law, nor are they distine-
tive to the German people. By some interpretations they are vested in persons by
nature; by others the Basic Law simply acknowledges preexisting rights rooted in
the universal concept of human dignity. General law (i.e., positive law) may limit
rights, but for the first time those laws are themselves to be measured by the higher-
law norms of the Constitution,

Stare AND Moraviry. The constitutional system of the Federal Republic also

differs from past regimes in its refusal to treat individual freedom as a reflection of
the state itself, The traditional theory of rights in Germany drew no clear distinction

berween state and society. The citizen was an organic part of the state, and the state

itsclf was an agent of human liberation.” The German “Staar” and the English

“state” are not equivalent terms. Der Staat is more than the body politic. It repre-

sents, in Kant,? the perfect synthesis between individual freedom and the objective

authority of faw, and, in Fegel, a moral organism in which individual liberty finds

perfect realization in the unified will of the people: not asbitrary will, but rather “the

power of reason actualizing itself in will?™ In brief, the Staat is considered to be a
superior form of human association, a uniting of individuals and society in a higher
synthesis, a reality “in which the individual has and enjoys his freedom, [albeit] on
condition of his recognizing, believing in, and willing that which is common to the
whole™® Some features of the Basic Law, particularly its communitarian values,
fend themselves to greater understanding in the light of these tradidional German
notions of liberty and state, notions suggestive of aspects of the Aristotelian polis and
the early American tradition of civic republicanism.!! Nevertheless, as Leonard
Krieger has pointed out, the founders of the Basic Law, in the light of the Nazi
experience, discovered the “bankruptcy of the state as a liberalizing institution?”
“Dorminant now)” he concluded in 2 monumental study of the German idea of
freedom, “is an attitude which views the state as a morally neutral, purely utilitarian
organization of public power™?

Krieger's assessment, while generally correct, needs to be qualified. The Basic

Law as a modern twentieth-century constitution is interesting precisely because it




34 GERMAN CONSTITUTIONALISM

subjects positive law to a higher moral order. To be sure, the Basic Law’s list of
fundamental rights protects the ideological pluralism and moral diversity of the
German people. But some rights, such as that to the free development of person-
ality, are limited by the “moral code)” as that term Is used within the meaning of
Article 2 {2}, as well as by certain conceptions of man and society found by the
Federal Constitutional Court to be implicit in the constitutional concept of human
dignity. The Constitutional Court itself rejects the notion of a value-neutral state.
Instead, as noted later in this chaprer, it speaks of a constiturional polity decply
commitred to an “cbjective order of values1?

The Nature of the Polity

Article 20, as already noted, sets forth the fundamental principles of the new re-
public. In addition to describing the new polity as a “democratic and social federal
state,” paragraph 1 decrees that “all state authority emanates from the people?
Under paragraph 2 the people are to exercise their authority “by means of elections
and voting and by specific legislative, executive, and judicial organs” The Basic Law
thus creates a representative democracy undergirded by the doctrine of separation of
powers. Parageaph 3 subjects legislation “ro the constitutional order]” just as “the
executive and judiciary are bound by law and justice” (emphasis added). Finally, to
ensure the realization of these values at all levels of government, Article 28— the so-
called homogeneity clause—decrees that state and local governments “must con-
form to the principles of republican, democratic, and social government based on
the rule of law?H

The Basic Law builds on and strengthens older doctrines and practices in the
German constinitional tradition: Popular sovereipnty, affirmed once again, now
manifests itself in representative institutions rather than plebiscites; political parties,
fortified by a new electoral system combining single-member districes with propor-
tional representation, organize these institutions in the public interest; a strong
chancellor, unremovable save by a constructive vote of no-confidence,!® stabilizes
the government; the basic soructure of federalism, now beyond the power of the
people ta amend, is established in perperuity; separarion of powers includes judicial
control of constitutionality; and, finally, majority rule is overlaid with a complex
system of checks and balances, not to mention the indirect election of the federal
president.

Four conceptions of the state that have achieved authoritative starues in German
constitutional law capture most of these institutional features and principles of
government. These are the concepts of Parteienstaar (political party state), Sozink
staat (social welfare state ), Rechisstaar {state based on the rule of law ), and streitbare
Dewmokratie (militant democracy). The new polity is, of course, also a Bundestant
{federal state), but this aspect of the polity is discussed in chaprer 3. Several provi-
sions of the Basic Law identify the new polity as a “free liberal democratic order?” a
phrase that falrly well encapsulates the nature of the modern German state.
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PARTEIENSTAAT. Under the Basic Law, popular sovercignty is ro be achieved
through pofitical parties competing in frec and equal elections. In a departure from
tradition as radical as judicial review jtsclf, Article 21 of the Basic Law permits the
free establishment of political partics, virtually certifying them as the chief agencics
of political representation in the new polity. Yet, in an effort to secure genuine
majority rule, the Constitution requires partics to organize themselves democrat-
jcally and to account publicly for the sources of their funds. Additionally, and in
language recalling an older German theory of the state, Article 21 declares that
“political parties shall participate in forming the political will of the people™¢
Article 38, which provides for the “gencral, direct, free, equal, and seceet”
clection of parliamentary delegates, pulls in the opposite direction, toward an older,
representative theory of democracy. Members of partiament, Article 38 declares,
“shall be representatives of the whole people, not bound by orders and instructions,
and shall be subject only to their conscience” Here a natural-law principle —con-
science —intrudes to limit the party loyalty implied, perhaps even mandated, by
Article 21. The federal structure, like the theory of party responsibility, also tempers
majority rule, for the states enjoy a corporate right to participate in the natonal
legistative process and often exercise that right to delay or refuse their consent to
bills passed by the Bundestag. In the end, the Constitution scems ordained notonly
to achieve, under the rubric of majority rule, some semblance of correspondence be-
tween public policy and popular will, but also, as a consequence of its federal struc-
ture, to serve as an instrument of political conciliation, consensus, and cohesion.!”

SoziALsTAAT. The Basic Law, however, is more than a framework for the process of
government, It incorporates a number of substantive values. As chapter 6 (on eco-
nomic rights) shows, the Sezialstaat stands for social justice and obligates the gov-
crament to provide for the basic needs of all Germans. This commitment, however,
does not mean that every social benefit conferred by law is mandated by the principle
of social justice. Whether particular policies such as family allowances or educational
benefits are constitutionally required by the principle of the social welfare state is a
matter of dispute among constitutional scholars,!® a dispure that has reached a new
level of intensity in reunified Germany, In any event, the concepe of the social state,
fike that of the Recltsstaat, has a good pedigree in German constitutional thought.?
Tts roots lic deep in the ofd Lutheran notion that while the people owe allegiance to
the prince, the prince in turn is bound to see to the welfare of his subjects, an idea that
finds its most prominent modern cxpression in the social security and protective
labor Iegislation of the Bismarckian era. Backed by strong socialist influences, the
social state as a concept of political order gradually worked its way into the Weimar
Constitution, and today even neoliberal, market-oriented spokesmen, not to men-
tion Christian Democrats schooled in Catholic social thought, regard the Sozéalstaat
as an impottant ingredient of Germany’s constitutional tradition.®

Nevertheless, a lively academic debate over the relationship berween the Sozial-
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staat and the Rechtsstant continues to engage German constitutional theorists. The
Rechtsstaat, formally conceived, emphasizes the crucial importance of individual
liberty, the right to choose one’s trade, and the right to acquirc and dispose of one’s
property. At what point do the demands and arrangements of the Sozéakaar begin
to undermine the Reclsitaat’s liberty-securing values and structures? German views
range from the conservative perspective of Ernst Forsthoff, who has argued thart the
Basic Law constitutionalizes an individualistically based, market-oriented, free en-
terprise economy, all the way over to the extreme left-wing perspective— one shared
today by many East Germans — that the Sozialraat constitutionally requires major
redistributive socioeconomic and rax policies.?! As we shall sce in chapter 6, the
Federal Constitutional Court, like the majority of constitutional scholars, has taken
a far less dogmatic view of the Sozialtaar,

RecarssTaat. There is no equivalent term in English for the German Rechisstaat. It
is often loosely translated as “law state.” “rule of law;” or “a state governed by law;)”
but the concept, in both its older and newer incarnations, embedics more than the
idea of a government of laws.?? As developed originally in the nineteenth century,
the Rechtsstaat was a “state governed by the law of reason” one that insisted on the
freedom, equality, and autonomy of each individual within the framework of a
unified legal order defined by legislation and administered by independent courts of
law. The traditional liberal Rechtsstaat, while emphasizing the importance of formal
liberty, was indifferent to whether the government of the day, as opposed to the
timeless Staat, was monarchical, aristocratic, or democratic in form, It was not until
later, toward the end of the nineteenth century, under the influence of constitutional
theorists such as Otto von Gierke and Rudolf von Greist, that the Rechtsstaat began
to integrate state and society and to proclaim the unity of law and the state. Al-
thotigh bound by laws administered by independent courts, the state took on a life
of its own, undermining the individualistic rationale of the earlier Rechesstans. Fi-
nally, in the eatly twentieth century and during the Weimar Republic, the concept of
the Rechtsstaat was increasingly associated with legal positivism, Stature law was
supreme law, supreme because it reflected the popular will, the ultimate basis of the
Rechesstant’s traditional legitinacy. In this system, the courts had the duty o uphold
the faw as defined by statute and to ensure that all state activity was conducted
according to the supreme legislative will. There was no place for judicial review.,
The Bonn Constitution did not completely abandon the principles of the old
Reclsstaat; it remains a crowning principle of German constitutionalism. But the
Basic Law now uses the term “law” (/ex) in the sense of both Gesetz (statutory law)
and Rechr (right or justice).?? As put forth in Article 20 (3), “the executive and the
judiciary are bound by law and justice” just as “legislation is subject to the constitu-
tional order* According to the Federal Constitutionat Court, this “constitutional
order” is a value-oriented legal order. In short, the Basic Law not only subjects law
to the concept of justice; it also creates a fundamental system of values in terms of
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which all egistation or other official acts must be assessed. Ernst-Wolfgang Bocken-
forde, a justice of the Federal Constinstional Court, put it this way:

The logic of thinking about values and justice demands that the constitution
conceived along the lines of the material Rechtsstaar should lay claim to an
absolute validity extending to all spheres of social life. Tt thus sanctions certain
basic politico-ethnic convictions, giving them general fegal validity, and dis-
crinvinates against others that run counter to them. Tt no longer goarantees
Eberty unconditionally by way of formal legal demarcation; it does so only
within the fundamental system of values [Wertgrundlage] embodied in the
constitution.?®

These values and the concept of justice, as Bockenforde sugpests, may trump liberty
when they come into conflict. Under the United Srates Constitution, on the other
hand, liberty would win over what the Germans have come to understand as values
as well as over the unwritten constirurional principles that the term “jusdee” im-
plies. Tn short, the social Rechtsstaat ts not only governed by law; it is also perceived
as a substantive charter of justice. All positive law must conform to the Basic Law's
order of values-—as distinguished from guaranteed individual rights— informing
the Constitution as a whole,

In contemporary German constitutional theory, the Basic Law is supreme and
the Federal Constitutional Court has the authority to enforce it Judicial review
is therefore a key element of the Rechtsstaat under the Basic Law. Of course, all
branches of government are responsible for the implementaton of the Constitu-
tion, but as the highest institutional expression of the rule of law, the court has a
special role in this regard, a role explicitly sanctioned by the constitutional text.
Thus any branch or level of government that violates the Constitution or refuses to
carry out a constitutional duty can be called to account in a proper proceeding
before the court, In addition, the Basic Law authorizes the court to review the
constitutionality of laws and to hear complaints from ordinary citizens claiming a
violation of their lundamental freedoms by any agency or branch of government.
These powers, together with the ability of alf other judges to refer constitutional
questions 1o the court for resolution, impart additional normative force to the
Constitution,

STREITBARE DEMORRATIE (Mrrrranr Deamocracy). The term “milirant democ
racy” appeared originally in the Commnnist Party case (1956), the decision which
declared the Communist Party of Germany unconstitutional because of its ideologi-
cal opposition to the “free democratic basic order”™¢ The concept finds its ground-
ing in the text of the Basic Law itself. The Nazi experience and the emergence of a
commmunist dictatorship in East Germany “fostered a strongly antitotalitarian mind-
set in the framers of the Grundgesetz, ¥ Article 21 (2) declares that political parties
which “by reason of their aims or the behavior of their adherents seck to impair or
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abolish the free democratic order or to endanger the existence of the Federal Re-
public of Germany shall be unconstitutional.” Indeed, the principle of democracy in
the Basic Law offers no refuge to the enemics of democracy. Article 18 is yet another
expression of the constitutional principle that democracy is entitled to defend itself
against internal enemies. According to this provision, any person who abuscs the
basic freedoms of speech, press, teaching, assembly, association, or property “in
order to combat the free democratic basic order” forfeits these rights.?® Indeed,
under Article 20 (4), even ordinary “Germans have the right to resist any person
attempting to do away with this constitutional order, should no other remedy be
possible”

‘These constitutional perspectives differ from the Weimar Constitution in their
requirement of absolute adherence to the value order of the existing political system.
To minimize any abuse of power conferred by Articles 18 and 21, the Basic Law
anthorizes only the Federal Constitutional Court to order the forfeiture of rights or
to declare parties unconstirutional. During the Weimar period the president of the
Republic could ban parties and curtail rights on his own authority under the emer-
gency provisions of Article 48. Under the Basic Law, by contrast, the Constitutional
Court retains its authority during a state of emergency, including the authority to
determine the forfeiture of basic rights under Article 18. In short, the Basic Law
joins the protection of the Rechtsstaat to the principle that the democracy is not
helpless in defending itself against parties or political movements bent on using the
Constitution to undermine or destroy it

Enforceable Charter

In view of the previous discussion, Germany might be said to have three constit-
tions. The first is the unamendable constitution, the one that Article 79 (3) of the
Basic Law cstablishes in perpemity. Indeed, as declared by the Federal Constitu-
tional Court, any amendment to the Basic Law that would undermine or corrode
any one of its core values would be an unconstitutional constitutional amendment.
The sccond is the amendable constitution, namely, those parts of the written text
that can be altered without affecting the Basic Law’s core values. Finally, there are
the unwritten, or suprapositive, principles implicit in such terms as “justice? “dig-
nity,” and “moral code” These governing principles, like the hierarchical value order
that the Constitutional Court has extracted from the test of the Basic Law, are
an important part of Germany’s constitutional order. Germany’s real constitution,
then, includes more than the written text of the Basic Law itself,

Each of the three constitutions is judicially enforceable, a practice that departs
radically from the traditional judicial role in Germany. Germany’s variant of judicial
review, however, differs from the American. The difference is at once subtle and
profound, and it may be summarized as follows: Whereas American constitutional-
ism has historically entailed a creative interaction between the constirutional text
and evolving political practice, German constitationalism tends to place greater
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emphasis on the capacity of the formal text to influence political practice. One
manifestation of this rendency is abstract judicial review. This procedure under-
scores the sovereignty and universality of constitutional norms and affirms the es-
sential unity of the Constitution, a concept of constitutionalism scemingly related to
the old notion of the Rechtsstaat, which envisioned the state or polity as a purely
juristic construction.? In short, while judicial review under the Basic Law repre-
sents a major break with the German legal tradition of the Rechtsstaat, it nevertheless
continues to manifest elements of that tradition,

Perhaps the following remarks will clarify this point. The American Constitu-
tion has historically served as 2 framework for the process of government. While the
constitutional text and the polity have influenced one another, the bond between
them is far from perfect.?® American pragmatism leaves a lot to chance and circum-
stance, is comfortable with constitutional ambiguity, and does not insist on the
application of constitutional morality in all of its particulars. The Supreme Court
has developed a battery of techniques to avoid constitutional decisions in certain
cases and even to permit — for example, under the aegis of the “political question”
doctrine, the “case or controversy” requirement, and other devices for avoiding
decision —contraconstitutional developments within the polity. The American pub-
lic mind is comfortable with the uncertainty that often prevails when for prudential
reasons the Supreme Court declines to consider constitutional issucs. Thus, the
written Constitution is far from coextensive with the American polity.

In Germany, on the other hand, the Basic Law was designed not only 1o create
a system of governance but also to foster a secure and preferred way of life.!!
German constitutional scholars often speak of the steering, integrating, and legit-
imizing functions of the Constitution, as if to suggest a perfect bonding between
text and polity.3 They insist on the strict enforcement of the Basic Law in all of its
particulars, for to do otherwise would be to sanction a lawless society. In bricf, there
is less tolerance of uncerrainty or ambiguity in constitutional matters. Conflicts
berween text and polity cause crises in the German public mind and commoetion
among legal scholars and others concerned with the proper relationship between
the “normativity” of the Constitution and the “existentality” of political reality.®

This complex of attitudes has implications for judicial review. Abstract ques:
tions of constitutional law matter in Germany, in contrast to the Flolmesian view —a
predominantly American perspective — that general propositions do not decide con-
crete cases. Questions of constitutionality that arise in the course of enacting legisla-
tion must be confronted, not avoided; there is thus a tendency to have the constitu-
tional correctness of every important and controversial statute scrutinized by the
Constitutional Court in Karlsruhe. The feeling exists that if legislation, however triv-
ial or noncontroversial, is unconstitutional, it is contrary to the Rechtsstant and there-
fore bad for the body politic. In this spirit, as Karl Heinrich Friauf has written, con-
stitutional interpretation in Germany “forms a part of what we might calf the eternal

struggle for the self-realization of constitutional faw in the life of the community?3
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CONSTITUTIONAL INTERPRETATION

Background

The German approach to constitutional interpreration needs to be understood
within the wider context of Germany’s legal culture. The nature of German consti-
tutionalism is perhaps best explained by describing the general legal context in
which the Constitutional Court functions and showing how this context differs
from the American system. But a cautionary word is necessary. I deliberately focus
on contrasts between German and American law rather than on their similarities so
as to impart a sharp sense of the mind-set engaged in the process of constitutional
interpretation in Germany. The similaritics should be clear enough in this discus-
sion of the methods and principles of constitutional interpretation. The vocabulary
of constitutional debate, however, differs in the two countries, and these differences
match the countries’ respective conceptions of law and the judicial process.

The German public mind, schooled in the tradition of Begriffijurisprudens
{conceprual judsprudence), or legal positivism, has tended to envision faw as a self
contained, rational, deductive system of rules and norms. Positing a sharp separa-
tion between faw and morals— between the “is” and the “ought” — Begriffijurispru-
denz has sought to create a science of law marked by its own internal standards of
validity. Its object is to keep law entirely separate from the domains of politics,
psychology, and sociclogy.® Law, in short, rests on an independent foundation of
reason and logic. The concept of judicial decision generated by this mode of legal
thought is the idea of a court—an autonomous legal institution - entrusted with
the systematic if not the mechanical application of fixed rufes of law. Its major theme
is fidelity to law. Similarly, the process of judging exemplifies the unity, clarity, and
simplicity typical of the structure of the German civil code.36

The American conception of law, by contrast, derives its spirit from the com-
mon law, the essence of which is caprured in Oliver Wendell Holmes’s endlessly
quoted aphorism, “The life of the law has not been logic, it has been experience?
Like Holmes, Americans generally have understood law as a pragmatic enterprise.
Correspondingly, they understand the concept of judicial decision as a context-
sensitive, inductive process open to extralegal influences, responsive to social reality,
and sharply aware of the limits of formal law in the management of human affairs,
Judging, therefore, while guided by established rules and principles, is largely a
creative process to be exercised in the light of social need and enlightened public
policy.® Finally, and fundamentally, common law, and therefore the bulk of consti-
tutional law, is not something created by the state as supreme legishtor. It is made
primarily by judges and is calculated at once to limit the state and to promote the
release of individual and group energy.?®

Even ifitbe noted that these observations relate chiefly to private law, code-law

reasoning in Germany, like common-faw reasoning in the United States, has exerted
a powerful influence on the development of public law, including constitutionat law.
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If the spirit of American public law is symbolized by figures like Holmes, Pound,
Liewellyn, Cardozo, Frank, and Hand,* the spirit of German public law is sym-
bolized by legal theorists such as Jellinek, Anschiitz, Laband, Puchta, Radbruch, and
Bergbohm.*! Similarly, if American conscitutional jurisprudence locates its indige-
nous spiritual roots in the commonsensc realism of Madison, Hamilton, and Wil-
son,*? German constitutional jurisprudence finds its guiding light in the idealistic
rationalism of Hegel, Kant, and Fichte.* This may blur important distinctions
among German schools of legal though, yer the one notion that emerges relatively
intact, in contrast to the American theory, is the reality and ubiquity of the state.
German legal theorists have commonly assumed that law and justice would thrive
solely within the bosom of that perfect society known as the state.

The Basic Law represents a rajor break from this tradition. It does not regard
the state as the source of fundamental rights. The core of individuat freedom, like
humnan dignity itsclf, is anterior to the state. Thus, law and justice, as we have scen,
now measure the validity of governmental actions, including judicial decisions.
Inalicnable rights, justice, values, and other such notions arguably present in the
Basic Law militate against the methodology of legal positivism, And yet, for all that,
and of immediate interest to us, the approach to judicial reasoning in Begriffs-
jurisprudenz has outlasted positivism and has had a lasting influence throughout
Europe, including Germany.* As we shall see, German constiturional scholars no
fess than the justices of the Federal Constitutional Court have made significant
attempts to build a theory of judicial decision based on reason and logic.

In discussing these contrasts between legal cultures, we should observe that in
both Germany and the United Statcs, countervailing theories of faw have always
challenged the dominant mode of legal thought. In Germany, for example, the
extent to which judges were free to depart from the will of the legislator was a
central issue in legal argument during much of the nineteenth century. Begriffs-
jurisprudenz, while it predominated during this period, had to defend itscif against
the historical school of jurisprudence.® By the same token, in the carly years of the
twentieth century the “free law” school of judicial interpretation and the Interessen-
jurisprudens of Philipp Heck and Rudolf von Ihering assailed the prevailing school
of legal positivism. % Then too, during the Weimar Republic —against the backdrop
of the continuing revolt against legal positivism — neo-Hegelian, neo-Kantian, and
phenomenological schools of legal thought were developing new theories of law
and judicial interpretation in an effort to overcome the dualism of “is” and “ought”
at the basis of positivist dogma.*” Finally, after World War I, natural-law theory,
breaking out afresh from both Catholic and Protestang sources, tried to depose legal

positivism. *® In the United States, pragmatic jurisprudence had to face similar chal-
lenges, ranging from those of David Dudley Field, Christopher Langdell, and Owen
Robers, alt of whom tried to build 2 rrue science of law or judging, to those of the
value-oriented natural-law “moralists” and fundamental righes “objectivists” of our
own thme. ¥
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Approaches to Interpretation

Constitutional interpretation as practiced today by the Federal Constitutional
Court draws on several of West Germany’s competing traditions of law and judicial
decision. Thus we observe styles of argument ranging from rcliance on linguistic
analysis to the invocation of “suprapositivist” norms reputedly underlying the Basic
Law.5" Like the United States Supreme Court, the Constitutional Court employs
a variety of interpretive modes, including arguments based on history, structure,
teleology, text, interest balancing, and natural law. The one technique that is not
formally followed in German constitutional analysis is that of sare decisis —which is
unknown in the judiciaries of code-law countries — although as 2 matter of practice
the court’s opinions brim with citations to previous cases. The techniques and
modes of analysis that are used have generated a crirical literature in Germany
as abwdant as it is controversial. Like its equivalent in the United Statcs, this
literarure is concerned largely with the legitimacy and justification of judicial deci-
sion making.5!

Tue Domixant TRaDITION. Any discussion of constitnional interpretation in
Germany, on or off the Constitutional Couet, beging with the usual reference to the
grammatical, systematic, teleological, and historical methods of analysis.2 I resort-
ing to one or more of these forms of argument, the Constitutional Court is drawing
on the conventional approach to judicial decision in German stamutory law that
originated in the extreme conceprualism of the nineteenth-century school of juris-
prudence known as pandectology.5* Grammatical, or textual, analysis, often the
starting point of judicial interpretation, focuses on the ordinary or technical mean-
ing of the words and phrases in a given constitutional provision. Systematic, or
structural, analysis seeks ro interpret particular provisions of the Basic Law as part of
a constitutional totality, Teleological, ur purposive, analysis—a favored form of
judicial reasoning in Germany — represents a search for the goals or aspirations
behind the language of the Constitution. Finally, historical analysis involves the
clucidation of the text by reference to the original intent of the framers or to the
values they constitutionalized. The grammatical, historical, and systematic methods
focus on textual interpretation. The teleological method, on the other hand, is a
more open-ended approach to judicial decision making,

It is difficult, however, to rank these methods in any fixed order of priority. Like
the American Supreme Court, the Constitutional Court uses whatever method or
combination of methods scems suitable in a given situation. An exception is that in
Germany, original history — that is, the intentions of the framers — is seldom dispos-
itive in resolving the meaning of the Basic Law.5* The court has declared that “the
original history of a particular provision of the Basic Law has no decisive impor-
tance” in constitutional interpretation.®® Original history performs, at best, the
auxiliary function of lending support to a resule alteady arrived at by other interpre-
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tive methods. When there is conflict, however, arguments based on text, structure,
or teleology will prevail over those based on history.>®

These canons of interpretation, German commentators note, are ways of dis-
covering the “objective will” of the Constitution’s framers. Even the teleological
method assumes that there is, here and now, a “right” meaning of the constitutional
text, although the standards used in discovering the refos of the Basic Law are
unclear. One standard, of course, is original history, but as just noted, the “subjec-
tive will” of the framers is mercly an auxiliary aid to interpretation. In truth, the
teleclogical approach is itself susceptible to the subjectivism that the dominant
tradition wishes to avoid. Karl Heinrich Friauf has observed thar the teleological
approach is a “gateway through which consideration of social policy and even the
politicat philosophy of the judges flow into the interpretation of the Constitu-
don7 Judges and scholars do not always so readily acknowledge the creative
character of constitutional interpretation.

Howcever, most commentators are aware of the limits of these customary
methods of interpretation. As Konrad Hesse, a former justice of the Constitutional
Court, has pointed out, the “objective will” thesis, so assiduously applicd in statu.
tory construction, is unsuited to constitutional interpretation.®® For one thing, no
order of priority among these methods exists when their application leads to dif-
ferent results. For another, as Friauf has suggested, there is no mechanical way of
applying these methods to the open-ended words and phrases of the Basic Law.
When these methods fail and the court is faced with 2 dispute involving competing
constitutional vatues, it often resorts to ad hoc balancing. Indeed, the rhetoric of
conceptual jurisprudence belies the ®pragmatic, flexible and undogmatic” approach
to constitutional interpretation that often characterizes the court’s work >

Junicrar Furerion: CoMmpermng Visions, The tension between objectivity and
creativity that commentators have noticed in the court’s work reffects a larger con-
flict between competing visions of the judicial function. Two general approaches to
judicial decision making emerge from the materdals in this book. The firstapproach,
which distinguishes sharply between the functions of judge and legislator, is as
familiar to Amerdcans as it Is to Germans. In this view, making law is not a part of
judicial interpretation, The judge is bound to the prescribed norms of the Constiru-
tion; his task is to discover the content of these norms and then 1o apply them un-
compromisingly, a process known as Normgebnindenheitstheorie {theory of binding
norms )% German no less than American justices have sought to perpetuate this
traditional view of the judicial function. “The Court can only unfold what already is
contained . . . in the Constitution,” wrote Professor Eenst Fricsenhahn, a former
Constitutional Court justice.®? “As an independent, neutral body, which renders
decisions solely in terms of law, it determines the law with binding effect when itis
disputed, doubted or under attack. In doing so, it bears no politieal responsibility,
though its decisions may have great political significance?
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Justice Gerhard Leibholz, an influential member of the Second Senate for
twenty years, also drew a bright line berween “polides” and the “political law” of the
Constitution.® He distinguished between “disputes of [a] legal-political character
which can be placed under legal constitutional control” and dispures of a “purely
political nacure . . . which cannot be decided according to the rules of Law”% Con-
sistent with the conventional German approach to constitutional review, the Con-
stitutional Coust, in Leibholz’s view, is under a duty to explore every relevant fact
and aspect of law in a case so as “to find the truth objectively™ In a similar vein, Jus-
tice Helmut Simon, a former member of the Fiest Senate, has sald that the Federal
Constitutional Court “neither creates norms nor belongs to those political instint-
tions responsibie for the active structure of our common life or the future of the
community. As an organ of the judiciary, its function, like that of other courts, is lim-
ited within the framework of a judicial proceeding, to the application and interpre-
tation of laws otiginating in some other forum, . . . [It has no other power] except
that of declaring acts of public anthority constitutional or unconstitutional 766

Nevertheless, a number of justices and constitutional scholars have acknowl-
edged the inherent Emits of Normgebundenbeitstheorie. Professor Konrad Flesse,
appointed to the First Senate in 1975 {see Appendix B} and the author of a leading
treatise in constitutional law, is openly critical of the judicial functon conceived as a
simple act of cognition or an abjective process of discovery upon the application of a
given methodology. For him, constitutional interpretation is an art flowing from
the interplay between text and interpreter: The judge perceives the meaning of a
coustitutional text as he reflects on the preseat in the light of constitutional language
drafted within a given historical context. In the view of Justice Ernse-Wolfgang
Bockenforde, a member of the Second Senate since 1983, constitutional interpreta-
tion requires a delicate balancing of competing values as well as competing theories
of the polity expressed in such coneepts as the liberal state, the social state, and the
demoacratic state.%® Justice Dieter Grimm, appointed to the First Senate in 1087, is
even more candid: “There is no preestablished difference between courts and legls-
latures which a particular constitution has to adopt and which an interpreter has to
enforce regardless of what the constitution says. In addition, consttutional courts
inevitably cross the line between law and politics)” because “the constitution does
not offer an unambiguous and complete standard for {reviewing the validity of
legislation ] In Grimm’s view, this reality argues for less rather than more judicial
intervention by the Constitutional Court in the political and legislative arenas.

After eleven years on the court, even Justice Leibholz wrote that it would be
“an ilusion and . . . Inadmissible formalistic positivism, to suppose that it would be
possible or permissible to apply . . . general constitutional principles ., . without at
the same time attempting to put them into a reasonable relationship with the given
political order” “The constitutonal judge cannot do anything except relate the rules
fof the Basic Law] to political reality”® In 1971, as he was about to leave the court,
Leibholz remarked that “the existing conflicr between constitution and constitu-
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tional reality does not admit either of a purely legalistic solution in favor of the
Constitution, or of an exclusively sociologicat solution in favor of constitutional
reality. Rather, this conflict must be viewed as [a dialectical one] between nor
mativity and existentiality””* '

An even deeper political understanding of consdunmional decision making
emerged in a series of interviews with the justices, most of whom readily acknowi-
edpe the importance of statesmanship — 2 keen sense of the political —on the bench,
Most consider the political conscquences of their decisions and at the same time
remark that such consequences can never be dispositive of a constitutional issue.”
Justice Leibholz concedes that the constitutional judge, “more than the ‘ordinary
judge; [must] understand something of the essence of politics and of those social
forces which determine political {ife””* Some of the justices equate judicial states-
manship with the court’s capacity to achieve consensus. President Wolfgang Zeidler,
the “chief justice” of the Second Senate from 1983 to November 1087, even ven-
tured 1o observe that “objectivity” in constitutional interpretation manifests itself
most clearly when the justices of a given senate, who collectively represent diverse
carcer backgrounds, ideologics, and political arachments, manage to surmount
their differences and reach unanimous agreement.” Other justices see a dialectical
process at work: The “right™ answer in a given case is the product of collective
decision making; a “right™ or “good” decision is one that has banished disagrecment
in the solvent of group discussion and dialogue.”™

The Structural Unity of the Basic Law

In its first major decision — the Soutimest State case (19513 no. 3.1) —the Federal
Constitutional Court underscored the internal coherence and structural unity of the
Basic Law as 2 whole.™ “No single constitutional provision may be taken out of its
context and interpreted by itself)” declared the court. “Every constitutionat provi-
sion must always be inerpreted in such a way as to render it compatible with the
fundamental principles of the Counstitution and the intentions of its authors?”
Justice Gerhard Leibholz, commenting on Soutlnrest, elaboraged: “The Court holds
that each constirutional clause is in a definite relarionship with al other clauses, and
that together they form an entity. It considers certain constitutional principles and
basic concepts to have emerged from the whole of the Basic Law to which other
constitutional regulations are subordinate”™ In onc impaortant case the court al-
fuded to the “unity of the Constitution as a logical-teleological entity)” a concept
traceable to Rudolf Smend's “integration” theory of the Constitution.™ Smend
regarded the Consttution as a living reality founded on and unified by the commu-
nal values embodied in the German nation. In Smend’s theory, the Constitution not
only represents a unity of values, it also functions to further integrate and unify the
narion around these values 30

Closely related to the concepr of the Constitution as a structural unity is the
principie of practical concordance { praktische Konkordanz), according to which con-
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stitutionally protected legal values must be harmonized with one another when such
values conflict. One constitutional value may not be realized ar the expense of a
competing constitutional value. In short, constitutional interpretation is not a zero-
sum game. The value of free speech, for example, rarely attains total victory over a
competing constinutional value such as the right 1o the development of one’s per-
sonality. Both values must be preserved in creative unity, Professor Konrad Hesse
wrore: “The principle of the Constitution’s unity requires the optimization of
fvalues in conflict]: Both legal values need to be fimited so that cach can atrain its
optimal effect. In each concrete case, therefore, the limitations must satisfy the
principle of proportionality; that is, they may not go any further than necessary to
produce a concordance of both legal vatues”™®

PrororrioNavnTy. The principle of proportionality, like the concept of an objec-
tive value order discussed in the next section, is crudal to any understanding of
German constitutional law. Proportionality plays a role similar to the American
doctrine of due process of law. The Basic Law contains no explicit reference to
proportionality, but the Constitutional Court regards it as an indispensable clement
of a state based on the rule of law. The court consistently invokes the principle of
proporgonality In determining whether legislation and other governmental acts
conform to the values and principles of the Basic Law, In much of its work, the court
seems less concerned with interpreting the Constirution— that s, defining the mean-
ing of the documentary text— than in applying an ends-means test for determining
whether a particular right has been overburdened in the light of a given set of facts.
In fact, the German approach is not so different from the methodology often em-
ployed by the United States Supreme Court in fundamental rights cases.

In its German version, proportionality reasoning is a three-step process, First,
whenever parliarent enacts a faw impinging on a basic right, the means used must
be appropeiate {Eignung) to the achievement of a legitimate end. Because rights in
the Basic Law are circumscribed by duties and are often limited by objectives and
values specified in the constitutional text, the Constitutional Court receives consid-
erable puidance in determining the legitimacy of a state purpose. The sparse lan-
guage of the United States Constitution, by contrast, often encourages the Supreme
Court to rely on-nontexeuat philosophical arguments to derermine the validicy of a
state purpose that impinges on a constitutional right. Sccond, the means used to
achieve a valid purpose must have the least restrictive effect (Erfordertichkeir) ona
constitutional value, This test is applied flexibly and must meet the standard of
tationality. As applied by the Constitutdonal Court, it is less than the “strict scruting™
_ and more than the “minimum ratonality” test of American constitutional law.
Finally, the means used must be proportionate to the end. The burden on the right
must not be excessive relative to the benefis secured by the state’s objective (Zumns
brrkeit) 5 This three-pronged test of proportionality seems fally comp1tab]e with, if
not required by, the principle of practical concordance.

AR S
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An OpjecTIvE ORDER OF VALUES. In its search for constitutional first principles,
the Constitutional Court has seen fit to interpret the Basic Law in terms of its overall
structural unity, Perhaps “ideological unity” would be the more accurate term, for
the Constitutional Court envisions the Basic Law as a unified structare of substantive
values.® The centerpicce of this interpretive strategy is the concept of an objective
order of values, a concept that derives from the gloss the Federal Constdtutional
Court has put on the text of the Basic Law. According to this concept, the Constitu-
tion incorporates the basic value decisions of the founders, the most basic of which
is their choice of a free democratic basic order —a liberal, representative, federal,
parliamentary democracy — buttressed and reinforced by basic rights and liberties.
These basic values are objective because they are said to have an independent reality
under the Constitution, impoesing on all organs of government an affirmative duty
to see that they are realized in practice,

The noton of an objective value order may be stated in another way. Every
basic right in the Constitution— for example, freedom of speech, press, religion,
association, and the right to property or the right to choose one’s profession or
occupation— has a corresponding value. A basic right is a negative right against the
state, but this right also represents a value, and as a value it imposes a positive
obligation on the state to ensure that it becomes an integral part of the general legal
order.™ One example may suffice: The right to freedom of the press protects a
newspaper against any action of the state that would encroach on its independence,
but 25 an objective value applicable o society as a whole, the state is duty bound to
create the conditions that make freedom of the press both possible and effective. In
practice, this means that the state may have to regulate the press to promote the
value of democracy; for example, by enacting legislation to prevent the press from
becoming the captive of any dominant group or interest.

This view of the Constitution as a hierarchical valuc system commands the
general support of German constitutional theorists, notwithstanding intense con-
troversy on and off the bench over the application of the theory to specific situa-
tions.® From some jursprudential pedspectives this theory alfows the court to
engage in open-ended decision making while appearing o be texe-bound. It is an
ingenious —some critics would say disingenuous —judicial methodology. As Clar-
ence Mann has written, “It harbors the illusions of determinate norms in the fact
[sie] of marticulated value premises and of judicial newtrality aloof from the creative
search for normative content] yet, in contrast to Begriffsjurisprudens, it does “not
necessarily exclude considerations of political reality in the construction and applica-
tion of the constitution”® In short, it satisfies the traditional German yearning for
objectivity in the sense of separating faw from politics yet tolerates the search for
purpose in constitutional aw.

Indeed, the Constitutional Court has occasionally spoken of certain supraposi-
tivist norms that presumably govern the entire construtional order. In an early
case decided in 1953, the court, recalling the Nazi experience, rejected “value-free
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legal positivism™” The First Senate, at that time presided over by President Josef
Wintrich, an influential Catholic jurist with roots in the Thomistic tradition, ap-
peared to accept natural law as an independent standard of review,®® Since then,
particularly when interpreting the Basic Law’s equality clauses, the court has tended
to speak more of “justice” or the “fundamental principles of justice”%? Some consti-
tutional cases, however, appear to defend such principles on a theory of legal positiv-
ism where the reference is to positive constitutional norms of lower and higher rank.
In this reckoning the value order of the Basic Law is an essential part of the positive
legal order. Stilt, it is not altogether clear from the court’s jurisprudence whether the
suprapositivist norms underlying the Constitution exist outside the texr, reflect the
express values of the text, or account for the hierarchical arder that the court has
discerned among the vatues constitutionalized by the framers. Whatever the answer,
the hierarchical system of values found to inhere in the Basic Law is itself fargely a
product of constitutional interpremton.

UNCONSTITUTIONAL CONSTITUTIONAL AMENDMENT, One doctrine that has
emerged from viewing the Constitution as a structural unity and a hierarchical sys-
tem of values is the concept of the unconstitutional constitutional amendment.®
The doctrine holds thar even a constitutional amendment would be unconstitu-
tional were it to conflict with the core values or spirit of the Basic Law as a whole.
Some see this as a contradicdon in terms; others find a rextual basis for such a con-
struction in those unamendable provisions of the Basic Law harboring the highest
values of the constitutional polity. The Constitutional Court accepted the concept of
the unconstitutional constitutional amendment as valid doctrine in the Articke 11y
case {1953).7 Trhas figured more recently in the Klasr case (1970), in which dissent-
ing justices were prepared to invalidate an amendment to Article 10 of the Basic Law
limiting the “inviolable” right of “privacy of posts and telecommunications?

The doctrine of the unconstitutional constitutional amendment is one of sev-
eral unwritten constinutional principles the court has deduced from the overall
structure of the Basic Law. Other examples are the principles of federal comity, the
party statc, and militant democracy. Comity has been inferred from the Basic Law’s
general structure of federal-state relationships (sce chapter 3), the party state from
the language of Article 21 (sce chapter 5), and militant democracy from the oft-
repeated words “free liberal democratic order” (see chapter 5). These are also
among the highest values of the German polity, and they have taken their place
along with other fundamental norms found within the objective value order of the
Basic Law.

THEORY OF Basic RicHTS. In the seminal Liith case {1958; no, 8.1), the Constity-
tional Court remarked that the Basic Law’s objective system of values “expresses and
reinforces the validity of the [enumerated] basic rights”? Given the importance of
this system, declared the courr, these objective values “must apply as a constitutional

Tre Basic Law 49

axiom throughourt the whole legal system,” influcncing private as well as public law,

The court ruled that while basic rights apply direerly to state action, they apply

indirectly to substantive private faw. Accordingly, in deciding conflicts between pri-
vate partics, judges arc obligated to consider the “radiating effect” of basic rights on
third parties (Drittwirkuny). In private-law disputes, then, the interpretation of
private law must be consistent with the objective values underlying guaranteed basic
rights,

Acollateral search for a coherent theory of basic righs {Grundsrechtstheorie) has
also evalved out of the concept of an objective system of values. The attempt to
construct a coherent theory of rights, however, confronts an interpretive difficulry.
For one thing, open-ended words and phrases like “democracy]” “constitutional
order” and, above all, *frec democratic basic order)” are indeterminate concepis,
Additionally, under the Basic Law, persons have duries as well as rights, bur righes
and duties are not easily reconciled. Developing a philosophically coherent jurispru-
dence of rights under any circumstance is adifficult task. To do so in the light of the
text of the Basic Law is even more difficult.

In truth, German constitutional theorists have advanced five normative theo-
ries of basic rights: liberal, institutional, value oriented, democratic, and social ™
Each finds some support in the literature of constitutional theory; each draws some |
support from particular decisions of the Federal Constitutional Court.® Liberal
theory, based on postulates of economic liberty and enlightened seif-determination, .
emphasizes the negative rights of the individual against the state. Institutional the-
ory focuses on guaranteed rights associated with organizations or communities such
as religious groups, the media, universities (research and teaching), and marriage
and the family. Value-oriented theory places its emphasis on human dignity as it
relates to rights flowing from the nature of the human personality, Democratic
theory is concerned with certain political functions incident to the rights of speech
and association and the role of elecdons and polidcal pardes. Social theory, fimally,
highlights the importance of social justice, cultural rights, and economic security.
Not surprisingly, scholars and judges have linked cach of these theories to one or
another of the conceptions of state discussed earlier.

It is possible through interpretation to regard one of these five theories as
dominant. Yet each, like each conception of the state, has some basis in the text of
the Basic Law. Like their counterparts in the United States, many constitutional
theorists expend considerable energy debating whether or not there is an “objec
tively” correct interpretation of the Basic Law’s fundamentat rights provisions. For
its part, the Constitutional Court seems content to decide human tights disputes an
a case-by-case basis, nsing what It regards a5 the most convincing argument or
theory available in a given sinzation. The justices can casily draw on the logic of any
of the five theorles, for they are not wholly inconsistent with one another, Tensions
berween them do exist, and much of the work product of the Federal Constitutional
Court described in this-book is best understood as 2 playing out of these tensions.
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JUDICIAL BREVIEW IN OPERATION

A major function of constitutional theory in Germany, as in the United States, is to
resolve “the tension between representative democracy and constitutional review in
away that both justific[s] and regulate[s] their coexistence?® Numerous commen-
tators have sought to mark the boundary between legistation and constitutional
adjudication and to comprehend the fine fine that the Federal Constitutional Court
has drawn berween Jaw and politics.” The following discussion summarizes the
strategies devised to remper judicial activism with restraint and thus to preserve the
creative coexistence between democracy and constitutionalism.

The Scope of Review

The Constitutional Court renders its decisions largely in declaratory form. In cascs
of major importance it may issue a temporary injuncrion against 2 political depart-
ment of the government, pending the clarification of a constitutional question. The
court normally confines itself, however, to declaring laws null and void or simply
incompatible with some particular provision of the Basic Law, As noted carlier, the
court is unbound by any case or controversy requirement. By remaining on the high
road of broad-ranging, principled declarations, the court in a sense elevates the
status of the parties, assuming their moral autonomy in the face of decision. As
Justice Hans G, Rupp explained: “The only marshal there is to enforee the court’s
ruling is its moral authority, the conscience of the parties concerned, and in the last
resort, the people’s respect for law and good government. It is mainly this limitation
which renders it less objectionable to let a court settle legal issues which are closely
connected with domestic or international politics8

Apart from this limitation, the Constitutional Court follows a number of
guidelines analogous to certain maxims of judicial self-restraing advaneed by Justice
Brandeis in Ashwander v. Tennessee Valley Authority.® For example, the rule that the
United States Supreme Court will not pass upon the constitutionality of legislation
in a nonadversary proceeding has its equivalent in the Constitutional Court’s refusal
1o decide moot questions. We have seen that concrete judicial-review references
must arise within the framework of actual litigation. The justiciability of a constitu-
tional complaine likewise depends on certain attributes of concreteness and particu-
tarity. Even cases coming before the court on abstract judicial review require real
conflicts of opinion within or among governing institutions.

By the same token, the court will not anticipate a question of constitutional law
in advance of the necessity for deciding it. In short, while every case properly before
the court involves a constitutional question, the court usually refrains from deciding
ancilfary constitutional issues not yet ripe for decision. For example, the court may
strike down a particular federal regulation interfering with a state’s administration
of federal law but decline to set forth the general conditions under which federal
administrative control would prevail. ' The court also is reluctant to issue tempo-
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raty injunctions against government agencies about to engage in allegedly uncon-
stitutional behavios, preferring as a matter of strategy to allow the challenged ac-
tivity to proceed until the court has had dme o consider the mater on its merits, 1
Yet here, as with much of its authority, the court’s sense of self-restraint is the only
check on the exercise of its power.

American fegal scholars will recognize other Ashwander maxims in the court’s
general approach to constitutional disputes. A leading principle of judicial review in
Germany obliges the court to interpret stanites, when possible, in conformity with
the Basic Law (Pflicht sur verfassungshonformen Ausleguony) Y If a stanure lends itself
to alternative constructions for and against its constitutionality, the court follows
the reading that saves the statute, unless the saving construction distorts the mean-
ing of its provisions. The court also has stated on mumerous oceasions that it will not
substitute its judgment of sound or wise public policy for that of the legislature, 193 2
rule particularly relevant in equal protection analysis. Nor will statutes be over-
turned simply because the fegislature may have inaccurately predicted the con-
sequences of social or economic policy.” As the Codetermination (1978; no. 6.6)
and Kalkar I {1978; no. 4.6) cases make plain,'™ the court grants a generous mar-
gin of error to the legislarure, T will uphold an ordinary statute unless the stanute
clearly violates the principle of proportionality (Verbdlmismissigheit), the rule of law
{(Rechtsstaatlichkeit), or some related principle of justice such as legal security, clarity,
or predictability. 1%

The court applies these same principles with respect to laws examined in the
course of ordinary civil and criminal proceedings. In addition, the justices have
developed several rules for limiting the number of referrals (Vorlageverfabren) from
courts of law.!% One such rule requires lower courts to certify statutes for review
when they are convineed that the law under which a dispute arises is unconstitu-
tional,!"” but only when a ruling of unconstitutionality would change the outcome
of the case. Another is that only statutes passed since the ratification of the Basic
Law qualify as subjects of concrete judicial review to be decided by the Constitu-
tional Court. Any court may review and nullify on constitutional grounds pre-1949
legisiation as well as administrative regulations and local ordinances. These so-called
preconstitutional faws rank lower than laws passed since May 23, 1949.1% The
Constitutional Court has ruled, however, that such laws are within the scope of its
concrete review procedure when they have been reenacted or substantially amended
under the Basic Law. The appropriate parties may nevertheless challenge an un-
touched preconstitutional law in an abstract judicial-review proceeding.'*?

Finally, while the court does not enjoy discretion akin to the certiomri power of
the Supreme Court, it does have limited control over its docket through the three-
judge chambers. Since 1993, the chambers have been empowered to decide concrere
review cases, provided the decision conforms to rules already laid down in previous
decisions by the senates. (In 1994, the chambers heard twenty of the twenty-cight
judicial references decided by the senates.) In addition, as we saw in chapter 1, these
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chambers may reject trivial constitutional complaints as well as thosc unlikely to
result in any clarification of an important constitutional question. Most constitu-
tional complaints stem from judicial decisions. In reviewing such decisions, the
court has steadfastly maintained that it will not act as a general court of review
(Revisionsgericht) 1*® Ordinary errors of fact and law are not reviewable by the
Federal Constitutionat Court. On the other hand, an arbitrary finding of facts or a
wholly unreasonable application of the law in a given case would not survive consti-
tutional analysis. But where a complainant raises a constitutional issue under an-
other court’s reasonable interpretation of an ordinary law, the Constitutional Court
usually confines itself to a determination of whether the lower court adequately
considered the values of the Basic Law. The coust will usually sustain the lower
court’s judgment if that court assessed the statute in the full light of the relevant
constitutional values.!!!

Form and Effect of Decisions

The court applies most principles of constitutional interpretation with considerable
flexibility and prudence. On first impression, however, and contrary to the canons of
judicial restraint mentioned in the previous section, the court’s decision-making
record might suggest a tribunal embarked on a path of relentless activism. By Janu-
ary 1, 1992, the court had invalidated 423 laws and administrative regulations (or
particular provisions thereof ) under the Basic Law (see table 2.1). Of these negative
rulings, the Pirst Senate decided 243 and the Second Senate 180, nearly 7o percent of
which involved provisions of federal law, a figure explained by the predominant
lawmaking role of the federal government in nearly every major area of public
policy. The large majority of these rulings admittedly involved minor legal provi-
sions, but a fair number featured important public policies in fields such as educa-
tion, taxation, employment, social insutance, and labor law.11?

As table 2.1 indicates, the Constitutional Court may hold laws or reguiations

“Fable 2.1, Tnvalidated Legal Provisions, 19511980

Federal law State law
Void Incomparible Void Incompatible Total
Senate
First 108 81 37 17 243
Seconsd 63 E19 54 22 180
Toral 173 119 [} 39 423

Souree: Compiled from statistical summaries provided by administrative offices of the Federal Consti-
tutional Court (1992; typescript).
Note: The fignres include faws { Geserz) and administrative regulatlons (Verordmungen).
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that it considers unconstitutional either null and void (aichtig) or incompatible
(unvereinbar) with the Basic Law, When held to be aichtig, the statute immediately
ceases to operate; when declared unvereinbar, the statute or legal norm is held to be
unconstitutional but not void, and it remains in force during a transition pedod
pending its correction by the legislature, a decisional mode that now has the sanc
tion of law and, as the table shows, is an option the court frequently exercises.!*

These overrulings, however, are dwarfed by the number of laws or staturory
norms that the court has sustained over the years. With respect to laws that are
upheld, the court distinguishes between so-called unobjectionable (unbeanstan-
deten} norms and those held 1o be in conformity with the Basic Law. Unobjectional
norms are those the court sustains in the normal course of deciding constitutional
complaints, The other category includes statutory provisions questioned in concrere
review cases but sustained in accordance with the principle that requires the court to
interpret a norm consistent with the Basic Law. Between 1951 and 1993 these
unobjectionable and resfassungskonforme statutory provisions numbered 1,367,114

The practice of declaring a legal provision uncenstirutional but not void is one
of two strategies used by the court to soften the political impact of its decisions. This
firsy strategy uses admonitory decistons (Appellentseheidunyy) o render advice to
parBament with respect to starutes or legislative omissions that run afouf of the
Basic Law or are likely to do so.!t® This strategy of declaring a law or practice
unconstitutional but not void is designed to prevent the greater hardship or incon-
venience that would fow from the complete voidance of a statute. How long and
under what conditions an unconstitutional bur unvoided faw can remain in force isa
matter the court reserves 1o itself to decide. The court nsually sets a deadline for
corrective legislative action and occasionally directs parliament to adopt a specific
solution. More often the court lays down the general guidelines within which
pariiament is required to legislate, 119

Under the second strategy, the court actually sustains a challenged statute but
warns the legislature that iz will void it in the furure unless the legislature acts to
amend or repeal the law. Cases employing this decisional mode often involve equal
protection claims arising out of statutes that deny benefits or privileges to some
persons while conferring them on others.!'7 Such decisions are prudential judg-
ments designed to glve the legislature time to adjust to changing conditions or to
avoid the political or economic chaos that might result from a declaration of uncon-
stitutionality. By resorting to this procedure, the court keeps the constitutional
dialogue going and furnishes parliament with the flexibility it needs to work out
creative solutions to the problem under scruriny.

In some situations, however, when the court declares a statute unconstitutional
and void, rather than keeping parliament in a quandary as to what alternative policy
or program would survive constitutional analysis, it tenders “advice™ that leaves little
discrerion ro lawmakers.*® In the important Party Finance case (1966) it went so far
as to tell parliament that federal funding would have to be provided to minor politi-
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cal parties seeuring 0.5 percent of all votes cast in a federal election instead of the 1.5
percent limie previously established by w1 In the well-known first Abortion case
(1975; no. 7.10), which invalidated a permissive abortion statate, the court effec-
tively rewrote the law, which parliament subsequently felt obliged to pass. This prac-
tice, as noted in the next section, has come under increasing crivicism in Germany.

These rilings, ke all of the court’s decisions, including those that declare 2
statute or other legal provision compatible with the Basic Law, have the force of law,
and as a consequence bind alf branches and levels of government. 120 In the Soutbwest
Stare case (1951; no, 3.1} the court made it clear that the binding effect of its
decisions also bars the legislature from reenacting a law after it has been declared
unconstitutional. The binding effecr principle applies o the actual ruling of a case
and to the “essential” reasoning or rationale on which ir is based. What constitutes
“essential reasoning,” however, is not always clear, It does not embrace all arguments
marshaled in support of a given result, although it seems to include those basic
standards of review in terms of which a law is sustained or nullified, for these
standards bind courts of law in their own interpretation of ordinary law.'2! The one
exception to the binding effect rule is the Federal Constitutional Court itself. (The
rule of stare decisis does not bind the German judiciary.) While reluctant to depart
from principles laid down in its case law, the court will readily do so if convinced
that it erred in an carlier ruling. Indeed, as the Cesswr Aot case (1983; no. 7.6)
underscores, constitutional provisions may themselves take on new significance in
the Hght of changing sociat conditions.

Whenever the Constitutional Court strikes down a law in whole or in paet, the
effect Is prospective (ax trne). This rule is qualified, however, by a proviston of the
Foca that permits new trials in criminal cases in which a court convicts a defendant
under a subsequently voided stature.!?? Statutes declared incompatible with the
Basic Law but not void may continue to be enforced, but only under conditions laid
down by the Constitutional Court. The effect of such decisions on other courts is
substantial; they may not proceed with pending cases arising under such statutes
until the legistature has amended or corrected the szatute in conformity with the
guidelines set by the Constitutional Court. 1%

It is important to remember that the Constitutional Court’s rulings are exchu-
sively declaratory. The #cca includes a provision that actually bars any direct en-
forcement of the court’s rulings. 14 Its decisions are “enforceable” through ordinary
legislation and judicial proceedings. It is well to remember also that the court’s
jurisdicdon is compulsory. It lacks a storehouse of “passive virtues” by which it
might for prudential reasons avoid a ruling on a constitutional issue.!25 Moreover,
the court’s declaratory authority is sweeping, for it is at liberty to range beyond the
immmediate issue before it and review the constitutionality of any part of a statute
challenged in an abseract or concrete judicial-review proceeding. To link judicial
power of this character with direct executive implementation would pose an enor-
mous threat to representative democracy in Germany. The court’s ultimate legic
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imacy in the German system, as noted earlier, rests on its moral authority and the
willingness of the political arms of the government to follow its mandates.

The court’s own sense of self-restraing is another key to its acceptance and
durability. But the court is faced with a dilemma. If it is to perform its steering and
integrative role in the German system, objectify the values of the Basic Law, and
bring constitutional normativity into conformity with constitutional reality, it must
rule, according to the modern German version of the Redhtsstaar, on a propetly
presented constitutional issue, even though such a ruling may thrust it headlong
into a politically exposed position. The court has learned to cope with this politically
exposed position, For example, in cases involving disputes between high constitu-
tional organs (i.e., separation of powers, or Owansreit, proceedings) or those
brought by political minorities on abstract judicial review, the court occasionally
makes an ally of time, delaying decision untif the controversy loses its urgency or
is settled by political means, prompting the initiating party ultimately to withdraw
the case. Largely because of this tactic, the'court has decided, up to 1995, only 51 of
the 107 Omganstyeit proceedings and 68 of the 124 abstract review proceedings sub-
mitred o it.

JUDICIAL REVIEW AND THE POLITY

As this summary of constitutional review suggests, and as subsequent chapters
show, the Constitutional Court is at the epicenter of Germany’s constitutional
democracy. “The Basic Law is now virtually identical with its interpretation by the
Federal Constitutional Court? remnarked Professor Rudolf Smend on the court’s
tenth anniversary.'26 Already by the rogos Smend’s view was conventional wisdom
among German public lawyers and constitutional scholars. Most scholars and legal
professionals accept the court 35 a legitimare participant in the larger community
decision-making process, a remarkable achievement of postwar institution building
in the Federal Republic. Professor Christian Starck, one of the Basic Law’s lead-
ing commentators, described this consensus when he referred to the court as the

. “crowning compietion of the constitutional state™ and applauded its “decisive influ-

ence upon the development of our constitutional Jaw27

We may hazard some guesses as to why West Germany’s legal community
accepts the court as the final, anthoritative interpreter of the Basic Law. First, and
most obvious, the court functions as a specialized constitutional tribunal, with clear
authority derived from the constitutional charter itself. Second, a democratic legisla-
ture chooses the members of the court just as it controls the court’s organization and
procedures. Constitutionally prescribed recruitment procedures all but guarantee
that the court will consist of members acceptable to the established political parties
and be broadly representative of established political interests, including the inter-
ests of the states as corporate entities within the German system. Third, after years
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of experimentation with various terms of office, including life tenure for justices
elected from the federal courts, Germans settled for a simple, nonrenewable term of
twelve years for each justice, the effeet of which is to secure both the courts indepen-
dence and a continuing membership profile not too unlike that of parliament itself.
Finally, parliament permitted the introduction of dissenting opinions in 19712
practice barred in all other German courts — one sign of the growing maturity of
German constitutional jurisprudence.

At the same time, the Constitutional Court, fike the United States Supreme
Courr, often finds itself in the eye of a political storm. Despite its democratic legie-
imacy, or perhaps because of it, the Constitutional Coust has developed into a
fiercely independent institution and has struck down large numbers of statutory
provisions and administrative regulations. A veritable Blirzhrigg of public lectures,
newspaper and television commentaries, articles in legal periodicals—sorne au-
thored by former justices—and legal monographs have criticized the court, al-
though for the most part respectfully, for “judicializing politics™ or “politicizing
justice™28 Some of these publications mke the court to sk for many of its admoni-
tory decisions, which in the view of some critics have turned the court into a quasi-
legistarive institution. The Abortion I, Party Finance IV, Census Act, Enst-West Basic
" Treaty, and Higher Education Admission cases are examples of decisions faulted for
impropeely exceeding the limits of judicial power.?®® Even more devastating, other
critics have charged, is the court’s dampening effect on legislative confidence and
mobility. Some argue that parliament legislates too much in the shadow of the
court, fearful that its laws may run afoul of some judicial order, standard, or admoni-
tion.}* These critics point to the tendency of legislators to taflor their work to
anticipated eoure decisions and to serutinize constitutional cases for hints on how to
shape public policy. If this tendency does prevail, the court’s role in the polity is nat
exhausted by an analysis simply of its formal powers or its case kaw. The mere
presence of the court would seem to inhibit certain kinds of legislative activity.

This criticisim, harsh as it is, is nevertheless predicated on a shared commitment
to the court as an insdtution, There is another stream of commentary, however,
identified mainly but not exclusively with neo-Marxist critics, that manifests far less
sympathy for the court’s institutional roles in German politics, In the eyes of these
critics, the court serves as a brake on social change and is the main force responsible
for the imposition of a constinitional ideology that sanctifies consolidation and
stability, defends the status quo, and promotes consensus politics. There may be
some grounds for this criticism, for the court has often used its power — with promi-
nent exceptions duly noted in the following chaprers—to invalidate reforms re-
garded as progressive and fiberalizing by large segments of German society.!3!

Still, the court’s prestige appears to be very high. A series of public opinion
polls taken in recent years shows that it enjoys substantially more public truse than
any other major political or social institution, induding parliament, the military
establishment, the reguolar judiciary, the relevision industry, and even churches and
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universities.}¥2 This public trust is also evident in the former East German regime,
East Germans are making appeals to the Constitutional Court in increasing num-
bers, just as the court, on a number of occasions mentioned in later chapters, has
vindicated constitutional claims originating in the new castern states. The absence
of any major political effort to curnail the court’s powers despite its location ar the
center of many political storms is perhaps another manifestation of its general sup-
port throughout Germany. Even proposals by respected academic figures to abolish
the court’s controversial abstract judicial-review jurisdiction,!#* which the court
could well do without in light of the political manipulation that often accompanies
the invocation of this procedure, has fallen on deaf cars.

The Constitutional Court’s durability is traceable to more than general public
support. The court owes much to West Germany’s community of scholars, despite
the acerbic pens of some writers. The literarure on the court, ranging from doctrinal
controversy in professional journals to informed media accounts of particular cases,
is comparable to the volume and sophistication of commentary on the United States
Supreme Court. German commentators form an ever-widening interpretive com-
munity organized around a deepening interest in the court’s work. According to
Professor Perer Hiberle, among the most learned of Germany’s judicial scholars, the
commentators see themselves engaged in a common cnterprise with the Federal
Constitutional Court.?* Their constructive criticism and increasing assertiveness
have been stimulated in part by the use and popularity of the court’s own dissenting
opinions, 3

The high-spirited give-and-take between the justices and the commentators has
become an important element in the growing maturity of German constitutional
law and conscionsness. That both court and commentators see themselves engaged
in actualizing the Constitution in the public life of the nation undoubtedly reflects
the authoritative role of constitutional commentary in argumentation before the
court and in the general influence of the professorate on and off the bench. The
court’s twenty-fifth anniversacy celebration was an important symbol of this cobpcr«
ation between bench and academy: Professor Chiristian Starck, a former law clerk 1o
Justice Herbert Scholtissek and himself a leading commentator on the Basic Law,
delivered a brief address before the assembled justices in the name of all German
constitutional scholars,!* while Chief Justice Emst Benda in response acknowl-
edged the “critical importance” of their “partnership” with the justices in contribut-
ing to the court’s total work product.1¥




