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|. What is a legal person?

"llegal persons (juristic persons) is a (relatively) new one
phenomenon in legal doctrine and legislation

_Iconcept and system was mainly developed in continental Europe

"Idefintion of a legal person?

I, legal person is everything except the individual human being,
which is recognized by the state as a subject of rights” (Heise
1807)
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|. What is a legal person?

Isee also § 20 (1) czCG: ,A legal person is an organized body
which the law provides has legal personality or whose legal
personality is recognized by law. A legal person may, irrespective
of the object of its activity, have rights and obligations which are

compatible with its legal nature.”

1,Pravnicka osoba je organizovany utvar, o kterém zakon stanovi, ze ma pravni osobnost,
nebo jehoz pravni osobnost zakon uzna. Pravnicka osoba muze bez zretele na predmét
své Cinnosti mit prava a povinnosti, které se sluCuji s jeji pravni povahou.”
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|. What is a legal person?

_Basic elements
la legal person is different from a human being
" lhowever, like a human being it is considered to be a person in the

legal sense (equipped with legal personality)

‘Isee § 118 czCC: ,A legal person has legal personality from its creation until its dissolution.”
1,,Pravnicka osoba ma pravni osobnost od sveho vzniku do svého zaniku.”

"Icontrary to a human being, a legal person does not acquire legal
personality by its mere existance but by a approval by the law
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|. What is a legal person?

‘Isee also § 15 czCC: ,Legal personality is the capacity to have rights and obligations within
the limits of the legal system.”
1,Pravni osobnost je zpUsobilost mit v mezich pravniho fadu prava a povinnosti.*

"Isee § 19 (1) cz CC: ,Every human being has innate natural rights
[acquired by birth], which are known by reason alone, and is

therefore considered a person. ...”

1,Kazdy Clovéek ma vrozena, jiz samotnym rozumem a citem poznatelna pfirozena prava, a
tudiz se povazuje za osobu. ...."

JThuman beings do not have to justify their existence:
there are persons because they exist

‘llegal persons exist because they are justified by the state (legislation)
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Il. Systems of legal persons

ILegal basis of establishment

_ILegal persons established under public law

‘lestablished as such by law or another legal acts of a public authority

lin general, equipped with some powers of a public authority

_le.g. provinces, municipalities, chambers

I1State (Czech Republic) see § 21 czCC: ,The state is considered a legal person in private
law. ...” ,Stat se v oblasti soukromého prava povazuje za pravnickou osobu.” — is a legal
fiction that is a legal person.
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Il. Systems of legal persons

_ILegal persons established under private law

_lestablished by a legal act which is governed by private autonomy

‘Jarticles of association, statutes, unilateral declaration

1 f.e. joint stock company (Akciova spolec¢nost), company with limited liability (Spolec¢nost s
ru¢enim omezenym), association (Spolek), cooperative (Druzstvo), foundation (Nadace)

Jhowever: the state (and other legal persons established under public law) can establish

private law legal persons
e.g. state might establish a company a joint stock company for the management of public highways
there is no restriction by private law
restrictions imposed
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Il. Systems of legal persons

" IFundamental element of governance

_JCorporations:
"igoverned by their members (shareholders)

"IFoundations (fundace, nadace)

“igoverned by the will of the founder as laid down in the statutes
Ino members (no shareholders)!

"INumerus clausus of legal forms!

“Ifounders may only choose from the kinds of legal persons provided by law

“Ino other kind of legal persons possible, private autonomy of founders restricted

_lreason: legal person as a legal entity may interact with others, any third person shall have
access to information on basic elements such as representation, capital etc.
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lll. Why and what for does a legal person
exist?

_IHistoric doctrine (19th century)

_ITheory of fiction (Fiktionstheorie; Savigny)

“Iperhaps the oldest theory of legal persons

_llegal person as such does not really exist

lits legal personality is fictitious

_llegal personality only because granted by the state

"IReal entity theory (Theorie der realen Verbandsperséonlichkeit;

v.Gierke)

_Icorporation is an existing organism
_has legal personality — like a human being — just by its existance
_Ipersonality has not to be granted by the state
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lll. Why and what for does a legal person
exist?
"IDo these theories have any relevance for today's doctrine?

“Irequirement of transparency (disclosure)

_Isince a legal person has legal personality, but does not have physical presence like a
human being, there is a need for transparency

‘llegislation has to provide an instrument for transparency: public register

(restriction of state arbitrariness in deciding on whether or not a legal person should be
approved

Cright of all persons to pursue their interests by forming associations and corporation without
being barred by the state

Jovercoming the ,concession system” (to be discussed later)
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lll. Why and what for does a legal person
exist?
IWhy do we recognize legal persons at all? \What general

purposes can they serve?

“Jjoint pursuit of interests shared by more than one person (corporations)
“Jendowment of assets to (permanently) realize a specific purpose

Climitation of liability for commercial activities (see single-member corporation)
“Iperformance of public tasks

"ILegal persons always have to serve human interests in some way

“Ithere are no legal persons with a ,purpose in itself”

“Irelevant for foundations:

“lonly foundations which have beneficiaries or serve the public can be recognized
“Ino foundations the purpose of which is the management of their own assets
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lll. Why and what for does a legal person
exist?
"IRecent discussion about e-persons?

“Ishould machines or software which act autonomously be recognized as a person?
see e.g. autonomous driving cars

‘Ishould a third category besides from natural and legal persons be accepted?

“Ican the decision-making process of a software be compared with autonomous decision of
a human being?

“ldecision-making process of a machine or software is driven by an algorithm

‘Ithe real problem is the liability for damages caused by the software

“Irecognition of an e-person would not help to solve this problem

“Iproduct liability can be part of the solution

‘Isee EU law: proposal on adapting non-contractual civil liability rules to artificial intelligence
(Al Liability Directive) (COM/2022/0496)
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lll. Why and what for does a legal person
exist?
_lwhat about legal personality of artificial intelligence (Al)?
if, one day, Al would have something like self-consciousness and be able to make really
autonomous decisions
“Ithen, perhaps, dualism of natural and legal persons must be reconsidered and extended to

a third category
1ChatGPT seems to be far from that
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V. Establishment of a legal person

_ILegal persons under public law are established by law or another
legal act of a public authority
_ILegal Persons under private law are established by a legal act

governed by private autonomy
"lcontract or unilateral act

"Thowever: legal act by founders is just the first step in the process
of establishment
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V. Establishment of a legal person

Idistinguish between founding act

Isee § 123 czCC: ,A legal person may be established by a constitutive act, by law, by a
decision of a public authority, or in any other manner provided for by another legal
regulation.”

1,Pravnickou osobu Ize ustavit zakladatelskym pravnim jednanim, zakonem, rozhodnutim
organu verejné moci, popfipadé jinym zpusobem, ktery stanovi jiny pravni predpis.”

Jand creation of legal person

1See § 126 czCC: A legal entity is created on the date of registration in the public register.”
1,Pravnicka osoba vznika dnem zapisu do verejného rejstriku.”
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V. Establishment of a legal person

_lwhat happens between the founding act (legal act by the
founders) and the creation of the legal person (entry into public

register)?
‘Ireview by court (or competent authority)
_lestablishment of a legal person governed by private law is based

on interaction between founders and state control
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V. Establishment of a legal person

"Imodels of involvement of state in the establishment of a legal
person

'] concession system

“Iputs the state ,in the driver seat” (Micheler, Real Entity Theory)

“Ifrom the historic perspective the oldest model (19th century and older)

“Istate (government or competent authority) is free approve or to deny the creation of the
legal person (by discretionary power)

“Ino enforcable right of founders to bring ,their” legal entity to existence

‘Ireason: legal persons (associations, foundations, corporations) were considered as kind of
dangerous

“labsolute control of state considered to be necessary

[Istrictly opposed by v. Gierke (real entitiy theory!)
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V. Establishment of a legal person

Istate (government or competent authority) found by experience that legal persons could be
approved if they met certain requirements
las a consequence:

_Inormative system

“llegislation provides for certain requirements for the establishment of a legal person
e.g. name and seat of the legal person, minimum capital, appointment of representatives and other organs
etc

if those requirements are met the establishment of the legal person has to be approved
_Istate control is restricted to a review whether or not the legal requirements are met
‘Ifounders’ right to bring their legal person to existence is granted

_normative system is most commonly applied in modern legislation
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V. Establishment of a legal person

‘Isee e.g. § 123 (1) czCC: ,The founding legal act shall specify at least the name, the
registered office of the legal entity, the subject of activity, the legal entity's statutory body
and how it is formed, unless this is provided for directly by law. It shall also specify who are
the first members of the statutory body.”

[,Zakladatelské pravni jednani urcCi alespon nazev, sidlo pravnické osoby, predmeét Cinnosti,
jaky ma pravnicka osoba statutarni organ a jak se vytvari, nestanovi-li to zakon pfimo. UrCi
téz, kdo jsou prvni Clenové statutarniho organu.”

ldepending on the form of legal person, there may be additional requirements

[Isystem of registration (free creation of a legal person)

Cafter legal act by the founders, legal person has just to be registered
_Ino state control

Crarely applied

‘ILiechtenstein foundation as an example
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V. Legal personality

"ILegal person has legal personality
_Irange of legal personality?

_IBasic principle:

“lequality of legal personality between natural persons and legal persons
legal persons, in general, have the same range of legal personality

“Iprotection not only of property, but as well personal rights (name, privacy etc)
‘llegal persons entitled to fundamental rights
_IRestrictions:

_llegal personality may be restricted by law
Cfurther restrictions by nature of legal person
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V. Legal personality

Isee also § 20 (1) sentence 2 czCG: ,,... A legal person may,
irrespective of the object of its activity, have rights and obligations

which are compatible with its legal nature.”

1,... . Pravnicka osoba muze bez zretele na predmét své Cinnosti mit prava a povinnosti,
které se slucuji s jeji pravni povahou.”

Irestrictions especially in the field of family law and succssion law

_la legal person cannot marry or set up a will

‘Irestriction of legal personality by purpose or object of activity of legal person?

‘Itheory of ultra vires?
“Irequirement of balancing the interest of the founder and other market participants
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V. Legal personality

"lconsequence of legal personality:

“Iprinciple of separation

_llegal sphere of legal person and legal sphere of members (shareholders) or founder are
completely separated

Imembers (shareholders) are not liable for the obligation of the legal person

‘llegal person is not liable for the obligation of ist members (shareholders)#

_lin exceptional cases ,piercing the corporate veil®

Imembers (shareholders) are liable for obligations of the legal person
“Irequirements and reasoning of such direct liability discussed in many jurisdictions
“labuse of law? non-application of principle of separation based on ist purpose?
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V. Legal personality

‘Isee e.g. German Bundesgerichtshof Il ZR 178/99:
1,If the sole shareholder induces a GmbH (company with limited liability) which is dependent

on him to contribute its liquid funds to a liquidity network controlled by him, he is obliged, to
take into account the GmbH's own interest in maintaining its ability to meet its liabilities and
not to jeopardise its existence. If he does not comply with this obligation, he may be guilty

of a breach of trust within the meaning of § 266 (1) German Criminal Code.”

lattribution of legal acts to legal persons:

_llegal person is represented by its organs or other representatives

‘I1see § 163 (1) czCC: The statutory body is vested with all powers that are not entrusted to
another body of the legal entity by the act of incorporation, the law or a decision of a public
authority.”

[1,Statutarnimu organu nalezi veskera pusobnost, kterou zakladatelské pravni jednani,
zakon nebo rozhodnuti organu verejné moci nesveri jineému organu pravnické osoby.”
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V. Legal personality

liability of a legal persons for non-contractual damages (torts)?

“ldifferent solutions in various jurisdictions

‘1see § 167 czCC.: , A legal person shall be bound by an unlawful act committed by a
member of an elected body, an employee or other representative of the legal person in the
performance of his or her duties towards a third party.”

1,Pravnickou osobu zavazuje protipravni Cin, kterého se pfi plnéni svych ukolu dopustil ¢len
voleného organu, zameéstnanec nebo jiny jeji zastupce vuci tieti osobé,”
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Thank you for listening!
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