Introduction

Judges can be persuaded only when three condirion-
met:

Are

1) They must have a clear idea of what vou're askine -he
(1) Cour)t o hat you're asking the
(2) They must be assured that it's within the courts

power to do it.

(3) After hearing the reasons for doing whar you are 23k
ing, and the reasons for doing other things or d
nothing at all, they must conclude thar whas vou're
asking is best—both in your case and in cases rhas
will follow.

-y e -
{ ;
~~~~~ \

To provide the reasons that will persuade the courr o
conclude in your favor, you must know what meress the
court, and that’s not always easy to discern. o be su
following precedent is a concern for all judyes, especiall
in the lower courts. So you must always seek to periuade
the court thar the disposition you uryge s z'ng_'.u.rcd. by prios
cases—or at the very leastis not excluded by them

BC)’Ond stare decisis, however, 1t becotmes 4 'm.( preet
some speculation what motivates 4 vf)..uumlu' uddge. L a
question of first impression, to be resolved within l courLs
common-law powers, all judpes would agree thac the o .x;!
sion must be driven by (1) fatrness o the lz‘:';':‘ “ ' '
Sociall), desirable result in the case at hand, and (=) adaptidi

. ' . " H, \"..?ii.. ‘»."T‘_
Ofa 1€ga1 rulc tha( Wi“ pl‘o\'ldc farrness, dSocbdil 1 el
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MakinG Your Case: Tue ArT oF PERSUADING Jubaes

results, and predictability in future cases. How much weighe
a particular judge may give to (1) or (2)—or to their sub.
parts—may vary. But all judges will surely give some weight
to all those considerations, and you can be confident tha:
you're not wasting your time in addressing them.

But unconstrained common-law dccision-makmg 1% 3n
increasing rarity. Courts are usually confronted with inter.
preting a governing text, whether a constitutional provision,
a statute, an agency regulation, or a municipal ordinance.
And in these cases, what motivates a judge cannot be so
readily determined. Some judges believe that their dury s
quite simply to give the text its most natural meaning—in
the context of related provisions, of course, and applyin
usual canons of textual interpretation—withour assessing
the desirability of the consequences that meaning produces.
At the other extreme are those judges who believe iz their
dury to give the text wharever permissible meaning will pro-

duce the most desirable results. Most judges probably
somewhere between these two extremes, perhaps adopring
the most natural meaning except when policy consequences

affect an area that they consider particularly imporcane (¢4,

envimnmcmal ])!‘OICCIR)H Of 3¢X \iisy rinmnation), or pet 'l\..LE,‘fs
consulting policy consequences only when the MOSE DALY
ral meaning is not entirely clear. Unless you know foe sure
whar sort of judge you're dealing wich, )fuullc well advised
Lo arguc (i(];‘ubbil)lc) 0OIH MOSE-NALUL al-meaning and pallc\

CONSEQUENCEs-( mn-pcrmissil)lc-nmmm;:.
S

Xxiu
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Introductios

- ’ ) miuar
make logical sense. Your legal and faceual premises muse

be well founded, and your reasoning must ln}'imH'- comuoel
- \,. ‘h?_' s

As we'll discuss in some dvmil, your arguments

your conclusion. But while computers function salely o
logic, human lvcings do not. All sorts of extra n.—(,.,;;‘,,,,
tors—cmotions, biascs, prcfcrcn(cs—~r_zn iNntervene, 7-;14-;r:r
of which you can do absolutely nothing abaue (- vcepr play
upon them, if you happen to know what they are).
An ever-present factor, however, and one that vou can
always influence, is the human proclivity to be _— recen-
tive to argument from a person who is both truseed ,
liked. All of us are more apt to be persuaded by someone
we admire than by someone we detest. In the words of fsoc
rates: “[ T Jhe man who wishes to persuade people will nor
be negligent as to the marter of character; he will apply b
self above all to establish a most honourable name among

: (*YPrY\Y

his fellow-citizens; for who does not know thar words care

greater conviction when spoken by a man of good repuces

Aristotle further noted that character makes a special o
ference on dispured points: “We believe good men more
fully and more readily than others: chis is true . .. where

' i

exact Cert.ainry 1S ilﬂpOSSil)lC and Upinmus JAL e divided
Your objective in every argument, theretore, 13 1o
yourself worthy of trust and affection. Trust is loat by
information—nat jus

dissemb]ing or conveying false

§ Mcdabing: i

1 lsocrates, Anndosis (ca. 393 B.C George Nosiin ted
jogn . | ;;_' f‘l.\,\-.n.!.‘ 1| v
Rbetoric 47, 49 (‘T homas W. Benson & M bact B2 )

2 Aristorle, Rhetoric, Book 1, ch. 2 (ca. 330 .0 10T "‘.: .
25 (W. Rhys Roberts & Ingram Bywater trai 200
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MaxkinG Your Casg: THE ART OF pERSUADINGJUDGH .

intentionally but even carelessly; by mischaractcrizing Pre.
cedent to suit your case; by making arguments that coy| d
appeal only to the stupid or unin formc.d; by IgNoring rath,,
than confronting whatever weighs against your cage, Trus
is won by fairtly presenting the facts of the case and honCStly
characterizing the issues; by owning up to those points thy;
cut against you and addressing them forthrightly; and by
showing respect for the intelligence of your audience.

As for affection, you show yourself to be likable by some
of the actions that inspire trust, and also by the lack of
harsh combativeness in your briefing and oral argument,
the collegial attitude you display toward Opposing coun-
sel, your refusal to take cheap shots or charge misbehavior,
your forthright but unassuming manner and bearing at oral
argument—and, perhaps above al], your even-tempered

good humor. Some people, it must be said, are inherently
likable. If you're not, work on it.
social life.)

(It may even improve your

XXiv
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General Principles of Argumentation

1. Besure that the tribunal has jurisdiction.

Nothing is accomplished by trying to persuade someone
who lacks the authority to do what you're asking—whether
it’s a hotel clerk with no discretion to adjust your bill or a
receptionist who cannot bind the company to the contract
you propose. Persuasion directed to an inappropriate audi-
ence is ineffective.

So it is with judges, whose authority to act has many
limitations—jurisdictional limits—relating to geography,
citizenship of the parties, monetary amount, and subject
matter. From justices of the peace to justices of supreme
courts, judges face as a first task to be sure of their author-
ity to decide the matters brought before them and to issue
the orders requested. If they don't have that authority in
your case, you don't just have a weak case, you have no case
at all.

Most weak points in your case will be noted by oppos-
ing counsel, giving you a chance to reflect on them and
respond. If opposing counsel does not protest a particular
point, the defect will often be regarded as waived. Bura
defect in subject—mattcrjurisdiction is a different marccer
altogether. An opposing party often has no interest in chal-
lenging jurisdiction, being as eager as you are to have the
court resolve the dispute. But in many coutt
all federal courts), absence of subject-mattet ]
unlike most other defects, cannot be waived. And in some
of those courts (including all federal courts), even ifno
party raises the issue, the court irself can and must notice

S (including

lll'iS\liC[iOll.
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it. Nothing is more disconcerting, or more destructive of
your argument, than to hear these words from the benc,.
“Counsel, before we proceed any further, tell us why this
court has jurisdiction over this case.” You need a convincing
answer to this quesdon——and preferably a quick and short
one—or else you're likely, in the picturesque words of the
lawyer’s cliché, to be poured out of court.

Two caveats about jurisdiction: (1) Jurisdictional rules
apply in appellate courts as well as in trial courts. The
Supreme Court of the United States, for example, has
jurisdiction over a state-court decision (involving a federal
question) only when that decision is final, and only when
there is no adequate and independent state-law ground for
the judgment. (2) Defendants and appellees are much more
likely to ignore jurisdictional requirements than are plain-
tiffs and appellants. But jurisdiction is just as important to
them, and they must attend to it.

The rules of the Supreme Court of the United States
require briefs to set forth, immediately after the description
of the parties, the basis for the Court’s jurisdiction. Even
if the court before which you are appearing has no similar
rule, it's good practice to pretend that it does and to identify
the law, and the facts, that render this original action, of

this appeal, properly brought before that court. Keep that

information handy in case the court asks.
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General Principles of Argumentation

5. Know your audience.

A good lawyer tries to learn as much as possible about
the judge who will decide the case. The most impor-
cant information, of course, concerns the judge’s judicial
Philosophy——what it is that leads this particular judge to
Jraw conclusions. Primarily text, or primarily policy? Is
che judge strict or lax on stare decisis? Does the judge love
or abhor references to legislative history? The best place to
get answers to such questions is from the horse’s mouth:

read the judge’s opinions, particu-

larly those dealing with matters “It may surprise you, but many
Al firms keep ‘book’ on all the judges

relevant to your case. Also read | before whom they appear. This

the judge's articles and speeches boc_)k includes much more than
a biographical sketch which you

on relevant subjects. might find in Who's Who: Does the

Besides judicial philosophy, judge listen with patience, or does
he seem absorbed in other mat-

learn all you can about how the | ooy halfasleep? Does he treat

judge runs the courtroom. Is the the government as just another
litigant, or does the government

jud i lent? i
judge unusually impatient If so, have a preferred or, sometimes,

you might want to pare down | aprejudiced position? Doeshe
your arguments to make them | €M impressed by the reputa-
tion or prestige of the lawyer

CSPCCially terse and POinted. IS makingtheargument?]'hese
the judge an old-school stickler | andmany other impressions are
f - recorded for future reference.
ot decorum? If so, you might ~ camuel £ Gates
refer to opposing counsel as ‘my L———
friend.” One federal judge had a practice of fining counsel
$20 (no notice in advance) for placing a briefcase on the
counsel table. It’s good to know of such peculiarities. Some

of these courtroom characteristics you cafl (and should)

5
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observe by sitting in on one of the judge’s hearings, Beyong
that, however, talk to colleagues at the bar who are familiar
with the judge’s idiosyncrasies.

Finally, learn as much as you readily can about the judges
background. Say you're appearing before Judge Florenc,
Kubitzky. With a little computer research and asking
around, you discover that fly-fishing is her passion; that
her father died when she was only seven; that her paterng]
grandparents, who were both professors at a local college,
took charge of her upbringing; that she once chaired the
state Democratic Party; that she enjoys bridge; that she has
been estranged from her brother and sister for many years;
that she graduated from Mount Holyoke College and took
her law degree from the University of Michigan; that she’s
an aficionado of good wines; that her favorite restaurant
is the Beaujolais Room; that she was counsel for a craft
union before coming to the bench; and so on. Going in, all
these data seem irrelevant to how the judge might decide
your breach-of-contract case, but you might well find some
unpredictable uses for this knowledge over the course of a
lengthy trial. You might want to stress, for example, that
the defective contract performance your client is complain-
ing about violated basic standards of the craft and reflects

shoddy workmanship, At the very least, these details will

humanize the judge for you, so that you will be arguing to
a human being instead of a chajr.

Apart from judges’ person

al characteristics, there are
also characteristics of indivi

dual courts. Can the appel-

6
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late court you are ?PPeafing before be relied on to read the

briefs before hedrlng argument? If not, you might devote

more argu:ment time to the facts than you otherwise would,

or deal with some legal peints that are so basic that you'd

normally pass over them in oral argument. Is it the practice

of the appellate court to assign the opinion to a particular
judge before the case is even argued? If so, you can probably
1ssume less familiarity with the facts and issues on the part
of the other judges, and you might want to lay out your
argument in a more rudimentary fashion for their benefit.
Is the court notoriously dismissive of higher-court prec-
edent? Stress the public—policy benefits of your proposed
disposition.

Bear in mind that trial judges are fundamentally dif-
ferent from appellate judges. They focus on achieving the
proper result in one particular case, not on crafting a rule
of law that will do justice in the generality of cases. And
they will pursue that objective principally through their
crearment of the facts (if the case s tried to the court) and
discretionary rulings. In most jurisdictions, trial judges are

more disposed than appellate judges to strict observance of
se their work is subject

governing caselaw—perhaps becau
urt level you are well

to mandatory review. So at the trial-co
advised to spend more time on the facts

sion of precedent (from the relevant courts
That's one reason why a good rrial
ourt without

and on the discus-

) and less time

on policy arguments.
brief can rarely be used before an appellate ¢

major changes.
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3. Know your case.

Have you ever tried buying equipment from a sq]

who didn’t know beans about it? You might underStandably

have fled the store. Although lawyers aren't sell;
ment, they are selling their cases.

ng €quip.

Judges listen to counsel because, at the time of by; efin
or argument, counsel can be expected to know more aboy

“lam constantly amazed, during
Supreme Court arguments, to hear
an attorney virtually struck dumb
by questions from the bench that
anyone with any knowledge of
the case should have anticipated.
Itis as if the attorney has become
soimbued with the spirit of his
cause that he has totally blinded
himself to the legitimate con-
cerns that someone else might
have in adopting his position.”

—E. Barrett Prettyman Jr,

very first assignment, the
the facts and the law of your cas
who hasn't the time to do this, a
partner or associate who knows

At the appellate stage,
and foremost, knowing t
it is too late what dama
record can do—not op
€venin your brief, R jc},
tells of 2 cage in which

the legal and factual aspec; of
the case than anyone else. By if
it becomes clear that this i not
so, judicial attention wil] flag, If
youTe asked about a fact in the
record that you're ignorant of, o
a clearly relevant case that you're
unfamiliar with and have failed
to mention in your brief, don't
expect the court to give your
argument much weight. Your
refore, is to become an expert on
e. If you're a senior partner
ssign the case to the junior
it best,

knowing your case means, first

he record, Yoy never know until
&% 2 gap in your knowledge of the

IY at oral argument (see § 62), but
ard

the

Bernstein of WashingtOn, D.C,
plaintiff—appellees, represeﬂfed

8

Skenovano pomoci CamScanner


https://v3.camscanner.com/user/download

General Principles ofArgumentation

rominent firm first retained on the appeal, mad
flzle h eoretiCQHY p.laflsiblc? argument that one rcaso'n the;
chould receive an injunceion for patent infringement was
(hat damages were .d1fﬁcult to prove. Unfortunately, as the
2pp oJlant’s reply brief carefully (oh-so-carefully) explained,
he appellee's own expert had told the jury that in this case
Jamages Were €asy to prove and calculate. Needless to say,

he appellee did not press the point at oral argument.
Don't underestimate the importance of facts. To be sure
)

ou will be arguing to the appellate court about the law, but
what law applies—-what cases are in point, and what cases
can be distinguished——depends ultimately on the facts of
youre arguing an appeal, you must have a firm
grasp of what facts have been determined below or must be
accepted as true, and what facts are still unresolved.
Knowing a case also means knowing exactly what you're
asking for—and how far short of that mark you can go
without bringing back to your client a hollow victory. Say
a member of an appellate panel asks, “Counsel, if we agree
with your petition, would you be content with a remand for
the lower court to consider X, an issue not decided below

and not briefed or argued here?” You must know whether
hat issue below. If not, you must

nd entry of judgment in your
urt may cite your failure as
on't forfeited the 1ssuc. If,
oint but the lower court
concede that remand

your case- If

your opponent ever raised t
insist on outright reversal a
favor. If you fail to do so, the co
2 concession that your adversary ha
h.OWever, your adversary raised the p
didn't reach i, you should graciousl)’
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Eg

is a possibility but go on to explain why thc;: appellate Cour,
should reject that disposition—as by shou.rmg, for exap, )
that the facts could not possibly support a judgment op, tha;
ground. By conceding what must be conceded, You establig,
your credentials as a reliable and even-handed counsely.

4. Know your adversary'’s case.

No general engages the enemy without a battle plan
based in large part on what the enemy is expected to do.
Your case must take into account the points the other side ig
likely to make. You must have a clear notion of which one;
can be swallowed (accepted but shown to be irrelevant) angd
which must be vigorously countered on the merits, If your
brief and argument come first, you must decide which of
your adversary’s points are so significant that they must be
addressed in your opening presentation and which ones cap
be left to your reply brief or oral rebuttal. Of course, a prin-
cipal brief or argument that is a| rebuttal is anathema,

At the trial stage, you must initially discern your adver
sary’s positions from the pleadings, the conferences, and
discovery, and by using common sense. At the appellate
Stage, you can rely on what was argued and sought to be

10
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General Principles of Argumentation

Don't delude yourself. Try to discern the real argument

that an intelligent opponent would make, and don’t replace
;¢ with a straw man that you can easily dispatch

5, Pay careful attention to the applicable
standard of decision.

The separate issues involved in your case may be subject
to varying presumptions and burdens of proof. In a criminal
crial, the prosecution must establish guilt beyond a reason-
able doubt. An adversary who seeks to overturn the judg-
ment you obtained below on the basis of an erroneous jury
instruction to which there was no objection must establish
not just error but plain error. An appellant who attempts
to set aside federal-agency action as contrary to statutory
authority must often show not merely that the best reading
of the statute favors reversal, but that the agency’s reading is
not even within the bounds of reason. And so forth.

When the standard of decision favors your side of the
case, emphasize that point at the outset of your discus-
sion of the issue—and keep it before the court throughout.

Don’t let the discussion slide into the assumption that you
e on a level playing field when in fact

the standard of review favors you. Say, for example, that you
are asked, in a case involving review of federal-agency action

whether you don't think an interpreta-
he agency's makes more

at as follows: “T don't
akes no difference.

and your adversary ar

favoring your client,
tion of the statute different from t
sense. You should respond somewh
think so, Your Honor, but it really m

11
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The question here is whether t}'.le 'agenCY'S interpretati
is a reasonable one, not whether it is thf very begt. Ar Zn
that point there is little room fo.r do.ubt. Remind ¢, COurn
of the favorable standard of review in your Summatjq, t

Appellees’ briefs commonly treat the s.tandard of rey,
in boilerplate fashion. If your opponent is ﬁghting 2Gaing
a clearly-erroneous or arbitrary-and-capricioys Standayg
make a big deal of it. Point out that the appellant i attempy,
ing to retry the case, or to have the court of appeals subsg;.
tute its judgment for thar of the district court oy the agen,
Say this explicitly, not only in your standard-of-reyiey, sec.
tion but in your introduction and summary of argumep,

When the standard of decision is against you, acknoy.
edge the difficulty but demonstrate concretely why the stp.
dard is met. Go beyond mere repetition of stock phrases
For example, if you're arguing that the judgment below g
clearly erroneous, it does little good to say, “Here one does
indeed have a definite and firm conviction that 2 mistake
has been made.” Cite 4 case in which an appellant met that
standard and compare it to your own,

The standard of decision is particularly important when

youre selecting the issues to pursue on appeal. Appealing
a minor error that wj]| be reviewed under an abuse-of-dis-

robably do nothing but divert time
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(hat the Jower court abused its discretion, but that it mad
> . - m
, error of law in considering certain factors e

6. Never overstate your case.
Be scrupulously accurate.

Once you have worked long and hard on your case—
,nd have decided not to settle—you'll probably be utterl
convinced that your side is right. That is as it should bey
But the judges haven't worked on the case as long (or prob:
ably, as hard) and are likely, initially at least, to tk’link i
much more of a horse race than you do. That will be true
in any case, but especially when discretionary review has
been granted to resolve a divergence of views in the lower
courts. You'll harm your credibility—you'll be written off
2s a blowhard—if you characterize the case as a lead-pipe
cinch with nothing to be said for the other side. Even if you

think that to be true, and even if
youre right, keep it to yourself.
Proceed methodically to show
the merits of your case and the
defects of your opponent’s-—and
let the abject weakness of the lat-
ter speak for itself.

Scrupulous accuracy consists
not merely in never making a
statement you know to be incor-
rect (that is mere honesty), but
also in never making a statement

13

I

“Nothing, perhaps, so detracts from
the force and persuasiveness of
an argument as for the lawyer to
claim more than he is reasonably
entitled to claim. Do not ‘stretch’
cases cited and relied upon too
far, making them appear to cover
something to your benefit they do
not cover. Do not try to dodge or
minimize unduly the facts which
are against you. If one cannot win
without doing this—and itis
seldom he can by doing it—the

case should not be appealed.”
— Hon. Wiley B. Rutledge
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you are not certain is correct. SO €rt, if you must, on the
side of understatement, and flee llypcrbo]c. Since absolyte
negatives are hard to prove, and hence hard ]t:or b(i sure of:
)*0:1 should rarely permit yourself an unqualifiec ncvcr,'
Preface a clause like “Such a suit has never been brogg},t in
this jurisdiction” with an introducto”ry phrase like “As f;,
as we have been able to discover, . . ..

Inaccuracies can result from ecither deliberate misstare.
ment or carelessness. Either way, the advocate suffers a graye

loss of credibility from which it’s difficult to recover.,

7. If possible, lead with your strongest argument,

When logic permits, put your winning argument up front
in your affirmative case. Why? Because first Impressions are
indelible. Because when the first taste is bad, one is not eager
to drink further. Because judicial attention will be highest ar
the outset. Because in oral argument, judges’ questioning may
prevent you from ever getting beyond your first point.

Sometimes, of course, the imperatives of logical exposi-
tion demand that you first discuss a point that is not your

strongest. For example, serioys jurisdictional questions
must be discussed first: it mak

merits, and then to consider,
has any business cons
cal order of addrcssing merits i
unless B ig established, which i
has been established

that (A)

€S NO sense to open with the

at the end, whether the court
idering the merits, There is also a logt-
ssues, C may not be relevant
nturnis not relevant until A
ample, yoy might have to prove
Promulgated the ye

. For ex
the agency validly gulation (B)

14
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e agen ey has interpr?n‘:d the regulation to favor your cli-
d (C) the agencys interpretation is entitled to judicial
Jeference: No other.ordcr of p.rogression would make sense.
similatly in defending a medical-malpractice judgment on
al, your argument portion would not begin by justify-
unt of the award and then proceed to defending

ent an

app
ing the amo o
he judgment of liability.

Jfyoure the appellant, even though logic has pushed your
scrongest argument toward the back of the line in your prin-
cipal brief, bring it up front in your reply—which will often
set the agenda for the oral argument.

And if youe an appellant at oral argument, begin with
your strongest point regardless of what logical progression
demands (see § 81). If the court wants logical progression
at oral argument, it won't be shy about asking you to turn
to a logically prior point; and there (unlike in briefing or
bridge), if you don't show your ace of trumps first, you may

never get a chance to play it.

8. Ifyou're the first to argue, make your positive
case and then preemptively refutein the
middle—not at the beginning or end.

It's an age-old rule of advocacy that the first to argue
must refute in the middle, not at the beginning of the end.
Refuting first puts you in a defensive posture; re
leaves the audience focused on your opponent’s arguments

¢
ather than your own.

furing last

15
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So for the first to argue, refutation l)clongs in the

i([(l]c.
Aristotle observed that “in court one must l)cgm by

Ion h},
dissolving them and tearing them up before they are made "

One's own proof‘.s, and then meet t’hOSC OFt‘Ilc ()Pp()git

Anticipatory refutation is essential for five reasons. Firse
any judge who thinks of these objections even before your
opponent raises them will believe that you've OVCt‘loOked

the obvious problems with your

“Every argument is refuted in one of argument., Second, at least with
these ways: either one or more of

. respect to the obvious object;
its assumptions are not granted; or P Jections,

if the assumptions are granted, it responding only after your oppo.
is denied that a conclusion follows nent raises them makes it see mMas
from them; or the form of arqu-

ment is shown to be fallacious; though you are reluctant, rather

0ra strong argument is met by than eager, to confront them.
one equally strong or stronger.”

—C(icero Third, by systematically demol-

ishing counterarguments, you

turn the tables and put your opponent on the defensive,
Fourth, you seize the chance to intr

Argument in your own terms
context for Jarer discussion, Fj
handed and trustworthy,

Bur anticipatory refur
to refure (and thercl)y
OPPonent wouldn't orhye
requires good Jay,

oduce the opposing
and thus to establish the

nally, you seem more even-

ation has irs perils,
disclose) an rgument chac your
rwise think of Av
ycrlyjudgnwm'.

You don't wane

oiding chis pictall

———
3 Rbetori ch. 307, a1 257

2004) (ca.350 yc; 1y

.

C Lawson- Lancred trans., 1991; repr.
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9, If you're arguing after your Opponent, design
the order of positive case and refutation 9
to be most effective according to the

nature of your opponent’s argument.

Aristotle advised "CSPO“d-ing advocates to rebyr force-
fully in their opening words: -

[1]f one spcalfs second, one must first address the opposire
argument, rcfuting it and anti—syllogizing, and CSPCCi:H-/ i
it has gone down well; for just as the mind does not accepr
a subject of prejudice in advance, in the same way neigh;

does it accept a speech if the opponent seems to have spoken

well. One must therefore make space in the listener for the

speech to come; and this will be done by demolishing the
opponent’s case; thus, having put up a fight against either all
or the greatest or most specious or easily refuted points of
the opponent, one should move on to one’s own persuasive

points.*

This point applies to those who oppose morions, to respor-
dents, and to appellees. If an opponent has said something
that seems compelling, you must quickly demolish char
position to make space for your own argument.

Caution: As a general matter, this advice applies to refuca-
tion of separate points thar make your athrmative pome
academic—not to your opponent’s Contesting of your 1

)'Ulll' CAS¢ resis

mative points themselves. If, for example,
w b Tae crariife Cre v¢ 1 clatm
on the proposition that a parrncul;u- sracuce creares ol
. . > e W e .[
you would not begin by refuting your opponeiits argumes

esent your own
that no claim was created; you would presentyour ow

k
4 Id
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affirmative case to the contrary first. Suppose, howeve, thas
your opponent has argued, quite persuasively, thar ¢, o
lacks jurisdiction and that the statute of limitations On ar,
claim has expired. Judges don't like to do any more Wr,rfi
than necessary. If they have a fair notion that they ;]| eves
have to reach the question whether a claim was created, they
aren't going to pay close attention to your oral argyme..
on that point. And we have known judges to skip entirely
over the merits section of the appellee’s brief to reach ;L.
response to the appellant’s jurisdictional or other nonmeris;
argument. You must clear the underbrush—or, as Ariszorl.
puts it, “make space”—so that the court will be receptive to
your principal argument.

Having made that space, however, you must then fll iz
Proceed quickly to a discussion of your take on the case,
your major premise, and your version of the central facts. As
put by a perceptive observer, in the context of an appellee’s
argument:

Nothing could be a more serious miscake than merely to
answer the arguments made by counsel for the appellant.
These arguments may be skillfully designed to lead counsel
for the respondent off into the woods or they may lead him

there unintentionally. The proper line of accack for counsel
for the respondent ro adop is to proceed to demonstrate by

his discussion of the law and the faces chac che judgment is

right and thar ir should be affirmed. All other considerations
are secondary,’

5 Harold R, Medina, T'he Ora

(1934). IAYXIHN(‘N( on {\P}ncul_ ..).U -‘\B.’\ _I- l;‘). l"'.‘"“

18
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10. Occupy the most defensible terrain.

.Sclccr rh(". most casily defensible position that favors your
client. Don't assume more of a burden than you must. [f,
for anmplc, a lcad’ing casc comes out differently from your
.dcsu'cd result, don't argue that it should be overruled if there
is a reasonable basis for distinguishing it. If you're arguing

for a new rule in a case of first impression, frame a narrow
rule that is consistent with judgment for your client. (Why
set yoursclf the task of providing a satisfactory answes t(’w
100 hypothetical questions about the multifarious effects of
a broad rule when you can limit the questions to 5 abour the

limited effects of a narrow one?)
If the defendant has intentionally
injured your client in some novel
fashion, argue for the existence
of some hitherto unrecognized
intentional tort, not for a rule that
includes negligent acts as well.
Taking the high ground does
not mean being noncommittal—
saying, for example, that you
win under any of three different
possible rules, withourt taking a
position about which rule is best.
The judge wriring an opinion,
especially an appellate judy
but must say wh
that you win under variou

19

|

“If your court is divided philosophi-
cally, ... your best bet is to strive
fora narrow fact-bound ruling
that will not force one or two
judges to revisit old dattles or
reopen old wounds. . ... You want
to win unanimously; you de net
want a messy dissent to provoke
a petition for en banc or even
certiorari. On a divided court, Dig

forward or backward (depending
on your point of view) leaps in the
law come usually only in en bancs,
or if they do come in a panel, often
end up in en bancs. Take your nar
row, ‘for this case only” holding,
hug it to your bosom, and run.

—Hon, Patrnda M, Waid

e, Cannot imdulye chac luxue v,
P .
at the law is. Be lu‘lpiul. Sure, pont out

s rules, but spwit')' whart the rule
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ought to be. If you fail to do that, you.ll leavc. the imprcssion
that all your proposed rules are problematic.

Don't let your adversary’s vehement at.tacks On your me.
erate position drive you to less defe.nSLble g.rou.nc.l, If .for
example, your position is that an ea.rher case is distinguig},.
able, don't get muscled into suggesting tfhat it be overruled
And don't let your adversary get away with recharacterizip,
your position to make it more extreme (a cor'nmon PloY)' If
you are arguing, for example, that lawful re&d’ent aliens are
entitled to certain government benefits, don’t leave unan-
swered your opponent’s suggestion that you would reward
illegal aliens. Respond at the first opportunity.

On rare occasions it may be in the institutional interest
of your client to argue for a broader rule than is necessary to
win the case at hand, When you take this tack, the court s
likely to ask why it should go so far when a much narrower
holding will dispose of the case. Have an answer.

Rarely will al] the points, both

Four favor. Openly acknonylegon 1y ot 21 Of law; be n

he ones that are against

edge ¢

20
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ou. In fact, if you're the appellant, run forth to meet the
obvious ones. In your opening brief, raise them candidly
and explain why they arent dispositive. Don't leave it to the
appellee to bring them to the court’s attention. Fessing up at
the outset carries two advantages. First, it avoids the impres-

. 1 that you have tried to sweep [
90 4 (Glrasp your nettles firmly. No

these unfavorable factors under matter how unfavorable the facts

che ru g S econd, it demonstrates are, they will hurt you more if the
court first learns them from your

that you y
that, reasonable person Y opponent. To gloss over a nasty

are, you have carefully considered portion of the record is not only

don’t recard somevs_/h.atlessthan fairtothe
these matters but g court, it is definitely harmful to the

them as signiﬁcant. case. Draw the sting of unpleasant
Sup pose, however, that you're facts by presenting them yourself.”

: —fFrederick Bernays Wiener
the appellee and those damaging
oints have already been noted by your adversary. Don't
pass them by in sullen silence. Make a virtue of a neces-
sity. Boldly proclaim your acceptance of them—thereby
demonstrating your fairness, your generosity, and your con-
fidence in the strength of your case, and bur‘nishing your
image as an eminently reasonable advocate: “We concede,

Your Honor, that no notice was given in this case. The facts

" (Huzzah! chinks the court. An

cannot be read otherwise. .
n
even-handed fellow!) You then go on, of course, tOICXP ;1
: ' er
Why the conceded point makes no difference or why Ot

factors outweigh it.

Bear in mind that a weak arg
merely dilute your brief. It speaks poo
and thus reduces confidence in your Ot

ument does more than
tly of your judgment
her points. As the
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saying goes, it is like the 13th stroke of a clock. not o

nly
wrong in itself, but casting doubt on all that preceq, d;

12. Take pains to select your best
arguments. Concentrate your fire.

The most important—the very most important\sm
you will take in any presentation, .Whether before 3 tria]
court or an appellate courr, is selecting the rguments thy,
you'll advance. A mediocre advocate defendmg 2 good pogi.
tion will beat an excellent advocate defending a bad Position
nine times out of ten. (We made up this sratistic, but it
probably correct.) Give considerable thought to what your
argument should be, and ralk it over with your associates.
Bear in mind thar in an appeal, trial counsel is not neces-
sarily the best person to make the call. Extreme attachmen
to a rejected point can color one’s judgment abour which
rulings lend themselves o effective challenge. Think of the

poker player who can't bear to fold thr
has come to seem very
house.

Scattershot argument is ineffective, It gives the impres-

sion of weakness and desperation, and it insults che intel-
ligence of the court. If

you're not going to win on your
Stronger argumencs, you sure]

or.1es. It is the ski]] of the [aw

ee aces even after it

likely that the opponent has a full

Yy won't win on your weaker
yer to know which is which.
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of contract claim is barred by the starute of limitations:

(2) the performance complied with the contract: anc? 1(135)’

any deficiency in performance was accepted as a:de

.nd hence waived. Of course, R
“We must not always burden the

each point may be supported by | d
| lines of argument. Judge with all the arguments we
severa g have discovered, since by doing so

Lawyers notoriously multiply | Weshallatonce bore him and ren-
der him less inclined to believe us”

cheir points, just as they notori- .
—Quintilian

ously multiply their verbs (“give,
grant, bargain, sell, and convey”). Some of the multifari-

ous points often turn out to be just earlier points stated

differently. Sometimes they result from including the pet

theory of every lawyer on the case. Don't let that happen.
Arm-wrestle, if necessary, to see whose brainchild gets cut.
And don't let the client dictate your choice; you are being
paid for your judgment.

On the surface, it might seem that a ten-point argument
has been overanalyzed. In reality, it has been underanalyzed.
Counsel has not taken the trouble to determine which argu-
ments are strongest or endured the pain of eliminating those

that are weakest.

13. Communicate clearly and concisely.

our job to present clearly the

ide of the case—it isn't the

gether from a wordy and
ften, judges won't take

In an adversary system, it'sy
law and the facts favoring your s
judges’ job to piece the elements to
confusing brief or argument. Quite 0

23
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Y

GES

the trouble to make up for your deﬁciency, haVing .
the time nor the patience. the,
The judges considering your case have many oche, .
in hand. They are an impatient, unforgiving audienc, w?es
no desire to spend more time on your case than jg ncc@ssatr

to get the right result. Never, never waste the coury

“Length dissolves vehemence, and
a more forceful effect is attained
where muchis said in a few
words...... Brevity is so useful in . ..
style that it is often more forceful
not to say something.”

S timg,

Having summoned
g the Courage

abandon feeble arguments, d, hor
undo your accomplishmen, by

presenting the points you addreg
in a confused or needlessly eXpan.

—Demetrius | Sive manner. They must be pre.

sented clcarly and briskly and lef;

behind as soon as their content has been conveyed—ngy
hngered over like a fine glass of port. Iteration and embel-

of successfu] legal argument,

24
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what this lawyer has written,” the judges think. “There's

pever any padding."

The power of brevity is not to be underestimated. A
recent study confirms what we all know from our own expe-
rience: people tend not to start reading what they cannot

readily finish.’

14. Always start with a statement of the main
issue before fully stating the facts.

Cicero advised that you must not spring at once into the
fact—speciﬁc part of your presentation, since “it forms no
part of the question, and men are at first desirous to learn
the very point that is to come under their judgment.””

In 1981, the rules of the Supreme Court of the United
States were amended so that the first thing a reader sees,
upon opening the cover of a brief, is the question presented.
Many court rules, however, don't require issues or ques-
tions presented to be up front or even to be set forth at all.
That's regrettable, because the facts one reads seem ran-
dom and meaningless until one knows what they pertain
to. Whether you're filing a motion in a trial court or an
appellate brief—or, for that matter, an in-house memoran-

dum analyzing some point of law—don’t ever begin with a

statement of facts. State the issue first.

6 See Susan Bell, Improving Our Writing by Understanding How People Read Personally

Addressed Household Mail, 57 Clarity 40 (2007). |
7 Cicero, Cicero on Oratory and Orators 143 (ca. 45 B.C.; Ralph A. Micken.trans.,

1986).
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"The greatest mistake a lawyer can
make either in briefing or oral argu-
ment i to keep the courtin the
dark as to what the case is about
until after a lengthy discussion
of dates, testimony of witnesses,
legal authorities, and the lie. Few
judges, after eventually finding out
what the case is about, can back up
in their mental processes and give
proper consideration and evalu-

ation to such narrative matter.”

—Hon. Luke M. McAmis

But while your Statera,
the issue should cop, h-p';rqr
a full statement of the F’qr':e
it must contain enough
facts to make it infor
“Whether the appell,,,. -
in total breach of contracy -
little help, but not much Fil]
the facts that narroy, the i;;x;;v
to precisely what the coyp: Mgt

decide: “The appellant deliver..

of r{-,,

mqr."/ﬂ

.
3}

£

a load of stone two days late under a contract nor providing
that time was of the essence. Was the appellee enticled :
reject the dclivcry and terminate the contrace:”

15. {\ppeal not just to rules but to
Justice and common sense,

COU!‘I'S have been known to award judgments thar seem
:: i’;:{lyuét or 1o dcfy common sense. Abdcfcctivc stacure,
o ju;; ‘::Castll!f::[r)ue CO}lrt precedent, can (in the eyes of

. Comnei. T‘equnrc such a resule. Bue don't coune
ulosophy of Lord Denning, regarded

he greares !
sreatest of 20ch-cenrury Bricish
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pefor

pecau

To be sure Denning was a renowned judicial activist—or

one, if that is your view of things. But a similar
- g ' ’
identical, approach was endorsed by the famous

James Kent of New York:

4 potorious
if not qu1te
Chancellor

[ saw where justice lay and the moral sense decided the cause

half the time and then I sat down to search the authorities
until T had exhausted my books, and I might once in a while
mbarrassed by a technical rule, but I most always found

es suited to my views of the case . ... 9

ay think that the “principles” contained in the
ght to lead a judge to his or her conclusion,
ely provide later support for a conclusion
ication of the judge’s “moral sense.” And
ht. We're giving advice here, however,
e lawyers who appear before them.

You can bet your rasseled loafers that some judges, like Lord
ange the law to accord with

Denning, will be disposed to ch
their “moral sense”; and that many more will, like Chancel-
lor Kent, base their initial decision on their “moral sense.

and then scour the law for some authority to support chat
decision. It is therefore important to yout case to demon-
strate, if possible, not only that your client does prevail
under applicable law but also that chis result 1s reasonable.

So you must explain why it is chat what might seemt

bee
principl
Now you m
wuthorities” ou
rather than mer
arrived at by appl
you'd be entirely rig
not to judges but to th

1njust

e ——————

8 .
: Lord Denning, The Family Story 174 (1981).
An Unpublished Letter ofChance”orjmncs Kent,

9 Green Bag 206, 210 (1897).
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’ ifpos

is in fact fair and CqUitf‘blc_in this .vcr'y CanC Sihle\
and, if not there, then in ic Vai% ?aJontYdo Cases t Yhig
the rule you are urging f‘”” app i; 'Olclince tOl give the Coyy,
a reason you should win that t ¢ ju dgc could €xplaip, in
sentence or two to a nonlawyer friend. . |
Rely tully on the procedural alnd tec n.lcal Point the
support your case. If, for.examp € a particulay ¢, .
tional objection was not raised below and Was-no
by the lower court, say so. Whenev.er POS_Slbl.e, L OWere,
accompany the procedural or tef:hmcal f)bjt.?Ct-lon With 5,
explanation of why the pretermlttefl point is i
wrong (or at least weak) on the merifs. Judges
dispose of cases on procedural or techn;

they will do so much more reluctantly if jr Appears tha ¢},
claim thereby excluded js a winner, [f yOu cannot make ,
Plausible case on the merits, then point oyt how the pro-

cedura] or technical bar i necessary to ensure the correct
result in the Iong term.

A reallife examp

le:In 2 recent arbitration in Arkan-
Iscovery cutoff came and went

Prepare for the March 15 arbicra-

ated to Jagp two weeks, Op March 8, the
defendants issued

SprOCnas to four Witnesses cmployc‘d by

quiring thep, ¢, Produce within five dlays
(;1 unIenfS that che defendancs had never before
. e Nt . ‘o

Plaintiffg Jected on groynds that che dis

28
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i qroff had passed. But the arbitrators ordered ¢},
Cfvinfi ffs to produce the documents. e
aThC resulf? D;,.u-ing the weck before trial (ycs, in terms
fehe work requn‘ed’ an arbitration is essentially a trialj,
° e che defend:ints lawyers were readying themselves—
reparing their w1tne§se’s, and assembling the documentary
! iden ce—the plaintiffs lawyers were scrambling to gather
he documents required by the 11th-hour subpoenas.
The argumentative mistake? In objecting to the subpoe-
has, the plaintiffs’ lawyers argued merely the obvious: (1)
he discovery deadline had passed, and (2) the defendants

could have requested these documents much earlier. The
obiections seemed hardly to register in the three arbitrators

Here's what the plaintiffs could have—and should

c

minds.

have—argued:
Plaintiffs’ counsel should not be forced to stop preparing
for trial, one week away, and travel to four cities on bot
coasts to find documents that the defendants never requested
before the expired discovery deadline. There is a reason for
discovery deadlines: they level the playing field. If the defen-
dants succeed in this last-minute stratagem, the plaintitfs
team will be severely prejudiced. One week from the crial
date, we should not be forced to conduct a frenetic scramble
for newly subpoenaed documents. Nor should we be forced,
in order to avoid that consequence, to requestd deferral ot
the agreed-upon trial date, further delaying the justice our
client is seeking, Although we are sure the defense lawyers
mean well, the effect of what they have done is major-league
sandbagging. We urge the panel to quash che subpoenas.

29
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That might have worked. Ccrtamly 1t stood 3 thtcr h

; : he deadline. If there ; . Meg
than merely harping on the . ~ Cls prQJUdicQ
never fail to identify and argue it. ,

16. When you must rely on fairness to modify the
strict application of the law, identify SOme
jurisprudential maxim that supports you,

A naked appeal to fairness in the face of seemingly ¢
trary authority isn't likely to succeed. Whenever POssibl,
dress up the appeal with citation of some venerable legal
maxim that supports your point. Such maxi

MS are nume,.
ous, mostly derived from equity practice. F

Or example:

When the reason for arule ceases, so should the rule itself

One must nor change his purpose to the injury of another.

He who consents to an act is not wronged b

y 1t.
of objecting to it.
ng‘

urden.

Acquiescence in error takes away the right
No one can take advantage of his own Wro
He who takes the benefir must bear the |

The law respects form less than substance.

1a hag codified many of these max-

. - . 10
g their application.”

tates are no Jegg familiar wich such maxims,

positi Support a defensible
Osition,
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nd that reason is paramount
and that overt appeal

to their emotions is resented.

said that a “jury argument” will not play
102 judgc. Indeed, it almost never will. The reason is
. the nature of what we typically think of as “jury
»__4 blatant appeal to sympathy or other emo-
a logical application of the law to the
such an appeal should be avoided.
(though not most) defend some degree

argumen
tionS; as 0
facts- Before judges,
Some authorities
of appeal to emotions:
Every argument . - - must be geared so as to appeal both to
the emotion and to the intellect. I think the basic difference
between a competent advocate and a great one is that a com-
petent advocate can only do one or the other, or thinks only
one or the other is important. You get competent advocates
who are very good in emotional cases, because they are adept
in appealing to the emotion. You get competent advocates
who are successful in cases that are on the dry side because
they have the knack of appealing to the intellect. But a great
2dvocate is one who can appeal to both and knows how to
press the two appeals in such a way that one will not get in

the way of the other.?

pposed to

We hold strongly to a contrary view:

Itis both folly and discourtesy to deliver ajury s
New York Court of Appeals]. It will surely win no vote

are fortunate if the judges will ateribute such misco

pcech to [the
s. You
nduct

M
11 .
Whitman Knapp, Why Argue an Appeal ? If So, How?, 14 Record N.Y.C.B.A. 415,

417 (1959)

.
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to your ignorance rather than to the vulncrability of yoy,
£ t

case.'”?

Appealing to judges’ emotions is misguide becs g
: - - Wse ;
fundamentally mistakes their motivation, Good ;. 4 "

ionality of their s, 4
pride themselves on the rationality of theijy ruling,

“When a lawyer resorts to a jury
argument on appeal, you can just
see the judges sit back and give
abigssigh of relief. We under-
stand that you have to say all
these things to keep your client
happy, but we also understand
that you know, and we know, and
you know we know, that your
case doesn’t amount to a hill of
beans, so we can go back there in
the conference room and flush it
with an unpublished disposition.”

—Hon. Alex Kozinski

’ seeki
don’t make a5, over

judicial heartstring.

’

"Ap
ur A, Ch,

pellate
rpentier

g to retain her [jfe
L, passionate

It can have

S ang
Pcrsonal
Ost eSPe-
And bad
garded as

Way; 0Vert

the suppression of their
proclivities, including m
cially their emotions.
judges want to be re
good judges. So either
appeal to emotion is likely to be
regarded as an insylt. (“Wha,
does this lawyer think T am, ap
impressionable Juror?”)
Thereis a distinction between,
appeal to emotion and appeal
—which, as we haye said, is essen-
argue that your proposed rule of

0

your client
long home. But
attempe to play upon the
A nasty back|agh.

Couns Co

Mpared,”
ed., 1968),

’

in Counsel on Appeal 163,
32
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g, Assumed posture of respectful
" tellectual equality with the bench,

The Solicitor General of the United States—the most
frequent and often the most skilled advocate before the
Supreme Court of the United States—is sometimes called
che “tenth justice.” Every advocate has the opportunity to
Jeserve this description—to be so helpful to the court as
o0 be a colleague of sorts, albeit a junior one, And that is
che sort of relationship with the court, a relationship of
respectful intellectual equality, that counsel should try to
establish. Some appellate judges refer to oral argument as
the beginning of the court’s conference—an initial delibera-
rive session in which counsel participate.

Intellectual equality requires you to know your stuff, to
stand your ground, and to do so with equanimity. When
you write your brief, or stand up to speak, have cleatly in
mind this relationship that you wish to establish. It is not
the relationship of teacher to student—and if the judges get
the impression that this is your view of things, you will have
antagonized them. Nor is it the relationship of supplicant
to benefactor. You are not there to cajole a favor out of the

judges but to help them understand what justice demands,
on the basis of your intimate knowledge of the facts and law.
Perhaps the best image of the relationship you should be
striving to establish is that of an experienced junior parene
' your firm explaining a case to a highly intelligent seniot
Partner,
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-t for the court is more effectively displayed
Respect fo ] % la by
the nature of your argument (by avoiding repetitig

n, fq

cxamp]c, and by rcfraining ( (,.r

. . in

“[AIn advocate should be instruc- bclabormg the obwous) than b,
tive without being conde- such lawyerly obsequioygne,. /
scending, respectful without r [ RS ET
being obsequious, and force- if Your Honor please” o, With
ithout being obnoxious.” ue respect.” Of _
v g—T.W.Wakelmg all fl ‘ P COurse i
youre going to err on the Poins
it is probably better to be unduly deferential thap, not def,

erential enough.

19. Restrain your emotions. And don’t accuse,

Don' show indignation at the shoddy treatment your cli.
ent has received or at the feeble and misleading arguments
raised by opposing counsel, Describing that treatmen and

issecting those arguments calmly and dispassionately will
affect the court quite as much., And it won't introduce into
the proceeding the antagonism that judges heartily dislike.
Nor will it impajr your image as a reliably rational and even-
tempered counselor., Ideally, you should eyoke rather than
display indignation,

.Cultivate a tone of civility, showing that you are not
blinded by passion, Don't accyge Opposing counsel of ch

»even if there i some evidence of it.
always be chat
R inadvcrtcntly erred—
ately tried to mislead the
astute obseryer on the trial
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bench puts it: “An attack on opposing counsel undercuts
che Pcrsuasivc force of any legal argument. The practice
s uncalled for, unpleasant, and ineffective.””® This advice
applics especially against casting in pejorative terms some-
ching that opposing counsel was fully entitled to do.

Nor should you accuse the lower court of willful dis-
cortion, even if that is obvious. A straightforward recital
of the facts will arouse whatever animosity the appellate
court is capable of entertaining, without detracting from
che appearance of calm and equanimity that you want to
project. If the court concludes that the law is against you,
i will not award your client the victory just to embarrass 2

rogue trial judge.

20. Control the semantic playing field.

Labels are important. That's why people use euphemisms
and why names are periodically changed. And that's why
you should think through the terminology of your case. Use
names and words that favor your side of the argument.

Consider American Aitlines. Some lawyers who have
represented the company call their client “AA” in briets,
perhaps as a space-saver. That passes up an opportunity
for subliminal reinforcement. If American Airlines is
your client, you have the opportunity to call your client
“American"—knowing that every judge sitting on your case
(unless you are in some international eribunal) will be an

13 Morey L. Sear, Briefing in the United States Distri
Louisiana, 70 Tul. L. Rev. 207, 224 (1995).

ct Court for the Eastern District of
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American. Of course, if youre opposed to Amcrica
lines, you will call your adversary “the Com})any," “h

poration," or pcrhaps even “the Carrier —never A,
) ' rsaries to use your termi
If you can get yout adve y o

NA;,
e,

- )r-

ric;ln "

Og'/. S
much the better.

Sometimes it's not a proper name at issue but 4, eVens
Some years ago, Warren Chns.topht.zr represente Unic
Oil in connection with some major spills at offsh oy, oil pl.
forms in the Santa Barbara Channel. From the beginning,
Christopher persistently referred to this potenig] €NVirgy,
mental disaster as “the incident,” and soon both the judgs
and even the plaintiffs’ lawyers adopted this abstract WO;g
uniformly. Anything more concrete, from Union O]’ poin:
of view, would have conjured up prejudicial Images.

Judge James L. Robertson of Mississippi has recoynsa
2 splendid example of his use of disputational semangics
when he was in practice. He wasg challenging some unduly
restrictive outside-speaker regulations on Ole Miss’s col
lege campuses, During the proceedings, he and his partners
kepr referring to the lawsuit as the “speaker-ban case.” Soon
cveryone was doing it Thae done, the outcome of the case

seems to have beep foreordained. Would you be inclined o
vote for or against 2 speaker bap?
Of course, semangjc

-
“
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(the Jast name is fict'-i(?_nnl) was accused of falsifying medical
cecords. The plaintiff’s lawyers repeatedly rcfcrrc)cl to him
before the jury as “LIE-man,” emphasizing the first syllable
()fliiS name to suggcst, undoubrcc”y, that |ying was part of
yis nature. It was not long before the judge ordered therm
co refer to the man as “Mr. Sarnoski”—and levied a2 $5,000
ion on the lawyers. Even if the judge had not raken

bably would have.

sanct
offense, the jurors pro

21. Close powerfully—and say explicitly
what you think the court should do.

Persuasive argument neither comes to an abrupt halt nor
crails off in a grab-bag of minor points. The art of rhetoric
features what is known as the peroration—the conclusion
of argument, which is meant to move the listener to act on
what the preceding argument has logically described. The
concluding paragraph of a legal argument cannor, of course,
be as emotional as the peroration of Cicero’s first oration
so0ainst Cataline. But it should perform the same funcrion

appropriately for the differing context. It should briefly call

to the readet’s or listener’s mind the principal arguments
made earlier and then describe why the rule o
lished by those arguments must be vindicated—because,
for example, any other disposition would leave the bar and
the lower courts in uncertainty and confusion, or would
1 frivolous

facilitate fraud, or would flood the courts wicl

litigation, and so on.

£ law estab-
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The trite phrase “for all the foregoing reasony” -
lessly feeble. Say something forceful and Vivid g 1s Ope.
your points. Su up
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22, Think syllogistically.

I caving aside emotional appeals, persuasion is possible

only because all human beings are born with 4 capacity for
logical thought. It is something we all have in common. The
nost rigorous form of logic, and hence the most persuasive

.« the syllogism. If you have never studied logic, you ma);
be surprised to learn—Tlike the man who was astounded to
discover that he had been speaking prose all his life— thar
you have been using syllogistic reasoning all along. Argu-
ment naturally falls into this mode, whether or not you set

out to make it do so. But the clearer the syllogistic progres-
sion, the bettet.
Legal arguments can be expressed syllogistically in two
ways. Some are positive syllogisms:
Major premise: All S is P.

Minor premise: This case is S.
Conclusion: This case is P.

Others are negative:

Major premise: Only S is P.
Minor premise: This case is not S.
Conclusion: This case is not P.

{ : J) - he minor
Ifthe major premise (thc Controlllng t'ulc,) .md che muinc

1 o trne (V st
Premise (the facts invoking that rule) are tru (youn
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establish that they're true), the conclugio,, fo]lows )
tably ally has three ¢

Legal argument generally ‘ SOUrceg of
premises: a text (constitution, statute, rcgulation’ erdr,l,
nance, or contract), prcced.m.lt (caselaw, ete.), 4 Pnlir'
(i.e., consequences of the decision). Often th.e Major pre.
is self-evident and acknowledged b?l both sides, .

The minor premise, meanwhile, is derived from the,.
of the case. There is much to be said for the Propositis, th
"legal reasoning revolves mamly around the establishment
of the minor premise,”*

So if you're arguing from precedent, your argume..

might go:

Q'/i-

Major premise: Qur cases establish th

claim for harm caused b

ate indifference to ser
Minor premise: Guards at the Anders

plaintiff’s complaints of
for 48 hours, where

Conclusion: The plaintiff

At a prisoner has ,
y the state’s deliber
ous medical needs.

en Unit ignored the
acute abdomina] pain

upon his appendix burs:.

Prisoner has a claim.
Orif you're arguing text;
Major premjse. Under the Ind;

an Commerce Clayse of the
Us.C

- Constiturion, states cannot rax Indian
tribes for activities oy

1reservations wichout
Mi | the eXpress authorization of Congress.
nor : Wi : NS
Prémise: Withoue congressiona| authorization,
Soutly Dakota hag imposed its moror-fuel
Conclusion- gx 0;1 tribes thyae sell fuel on reservacions.
; 0 b b b -
— uth Dakoms tax s unconstirurional.
15 0¢ Jense;
L. LW The N
Alure ofl,egal Argumen, 20 ( 1957)
42
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ou're arguing policy:

Orif}

\lajor premise: Only an interpretation that benefits the
Maj p

handicapped serves the policy objectives
of the statute.

The defendant’s interpretation of the stat-
ute requires each wheelchair user to buy
additional equipment at a cost of $1,800.
The defendant’s interpretation does not
serve the policy objectives of the starute.

l\,Iinor PrcmlSCZ

Conclusion:

out the contents of a legal syllogism is a matter of

[:iguring
: hat works together |
ﬁndmg arulet & “[Tlo put an argument in syl- §

with the facts of the case-—reaﬂ}’, logistic form is to strip it bare i

is 1 icali jon. We
at is invoked by those | forlogicalinspection.V |
a rule th Y can then see where its weak '

facts. TYP ically, adversaries will points must lie, if it has any.”
be angling for different rules by | —FCS. Schiller

emphasizing different facts. The

victor will be the one who convinces decision-makers that
his or her syllogism is closer to the case’s center of gravity.
What is this legal problem mostly about? Your rask as an
advocate is to answer that question convincingly.
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Statutes, Regulations, Ordinanceg,
Contracts, and the Like

23. Know the rules of textual interpretation,

Paramount rule: Before coming to any conclusion aboy,
the meaning of a text, read the entire document, not jus
the particular provision at issue. The court will be seekin
to give an ambiguous word or phrase meaning i the cop,
of the document in which it appears. Often a later provisio,
will reveal that the earlier provision must bear a particyly;
meaning,

Here are the frequently expressed rules of interpreta-

tion;:
e Words are presumed to bear their ordinary meanings.

o Without some contrary indication, a word or phrase
1s presumed to have the same meaning throughout 2
document.

® The provisions of a document should be interpretedin

a way that renders them harmonious, not contradic
tory.

o 1 . .
If possible, no Interpretation should be adopted thar
rf:nders the provision in question—or any other provi
ston—superfluous, unlawful, or inyalid.
® If possi
possible, every word should be given effect; no word

should be read as surplusagc.
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o Legislative provisions should be interpreted in 4
. : . , awa
chat avoids placing their constitutionality in doubt ’
o A federal statute should not be read to eliminate st At
d N e

sovereign immunity or to preempt state law in an areq
of traditional state action unless that disposition is

clearly expressed.

o Legislative provisions defining crimes and punishments
will, in case of ambiguity, be given that interpretation
favoring the accused (the rule of lenity).

You must also take into account the famous canons of
construction. In a particular case, various canons may point
in different directions. This does not prove that they are
useless—only that all valid clues don't necessarily point in
the same direction. It will be your job to persuade the court
that most indications—from the canons and the principles
of statutory construction—favor your client’s interpreta-
tion. The most frequently used canons are the following:

(1) Inclusio unius est exclusio alterius.“The inclusion of one
implies the exclusion of others.” A sign that reads
“open to persons 21 and over” implies that the place

is 710t Open to persons under 21.

(2) Noscitur a sociis. “A word is known by the words with

which it is associated.” In the phrase 'staples, rivets,

nails, pins, and stakes,” the word nails” obviously

does not refer to ﬁngernails.
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eneris. "Of the same kind.” A gener,] Fesig
following a list of other items refers p, |

(3) Ejusdemg
category " : e
of the same sort. In the phrase “staples, fivepe 8

: " che “ . Nl
ins, stakes, and other items,” the other jtem,» ;"
)

Or,
- clude balloons, but only other types of Fasten,
9,

(4) Ut magis valeat quam pereat. '.'So that it may Sury,
rather than perish.” An ambiguous provisiop, shoy.
be interpreted in a way that makes it valid rath;
than invalid.

.
|

24. In cases controlled by governing legal
texts, always begin with the words of the
text to establish the major premise.

As an example of textual Interpretation, consider th,
positions that advocates might take in a case thar js easy
to visualize. Let’s say that the Jacksons, a couple livingi;.
Santa Fe, are divorcing. John is an unemployed carpenter
and his wife Jill is a successfyl novelist who has written five

best—selhng mysteries, John lays claim to half her furure
Income on those noye|

the marriage, Jill’s atto

the COPY right Act.

s, all of which were written during

-
-

Iney uncovers a curious pro\'ision In

ship of a copyright, or of
“a copyright, has not previ

— fll'll)’ by thac author, no action
16 F

indebted ro Francis M. Nevins: &
yright Interests of Authors and Others:
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by any govcrnmc.nml body or other official or organization

urporting to seize, expropriate, transfer, or exercise rights
Of'owncrship with respect to the copyright, or any of the
exclusive rights under the copyright, shall be given effect

S .
under this title .. ..

This provision becomes the major premise in Jill's attor-
ney’s syllogism:
Major premise: Section 201(e) of the Copyright Act nul-
lifies any government’s attempt to “trans-
fer . ..any of the exclusive rights” conferred
by an author’s copyright.

Minor premise: Treating Jill Jackson's royalties as marital
property would transfer her exclusive right

to those royalties conferred by her copy-
right.

Conclusion: ~ Section 201(e) of the Copyright Act nul-
lifies New Mexico’s attempt to treat Jill
Jackson’s royalties on her books as marital

property.
An excellent argument. But the debate doesn’t end there.
It turns out that the only federal appellate case on point
is against Jill. In Rodrigue v. Rodrigue, the Fifth Circuic held
that the Copyright Act does not preempt state COmMmu

18 The Fifth Circuit’s syllogism. on

nity-property doctrines.
ce of reading

which John's lawyer relies, shows the importan
€s pmvisions.

the entire statute before interpreting one of 1

That syllogism was as follows:

17 17 U.S.C. § 201(c).
18 218 F.3d 432, 436-37 (5th Cir. 2000).
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Major premise: Section 106 of the Copyrigh A s
only five “exclusive right", e rCt de N
adnpmtion, publicarion, PCrf()g ody, o,
display. Nance, 1

Minor premise: The future income stream ﬁ‘OmJ'[
son’s copyrighted works ig not 4 '_Uaclc-
l-cpl'oductiOIl, ﬂdﬂptc’ltion, pub“ngh't of
performance, or display. Catiop,
Conclusion: The future income stream fromjillja Fane
copyrighted works is not an "CXdusivec sonis
insulated from state transfer by § 20;&? |

.

Both sides have begun with the words of the stat
but they have crafted different arguments by emphasizu-te'
different aspects of the language—as is possible with e;ng
such a short, seemingly straightforward provision, By tiz
way, the perceptive reader will have observed that neither
Jill's syllogism nor John's takes account of the fact tha;
§ 201(e) protects not just “exclusive rights” but also “righs
of ownership”—a fact that might favor Jill. )

25. Be prepared to defend your interpretation
by resort to legislative history.

One of your authors has described legislative history as
the last surviving legal fiction in American law. The no;ion
that the members of 4 house of Congress were even aware
of, much less voted in reliance on, the assorted floor state
ments and staff-pr epared committee reports thart are the
Siap le of l'eg‘.Slativc-history analysis is—nor to put too fined
E :el:txf(?lr; i:ri:lfebdsu; (} (And of course neither chamber CL?UH'

» delegate the details of a law ro a commirtee

48

Skenovano pomoci CamScanner


https://v3.camscanner.com/user/download

ol

Legal Reasoning

- a floor manager.) Here again, however, we're advising

notjlldgcs but the lawyers who appear before them. Since

most judge

. dc or pane
s0, you must use legislative history as well. That is so, alas,

s use legislative history, unless you know that the
| before which you are appearing does not do

oyen when the text of the statute seems entirely clear. You

cannot rely on judicial statements that legislative history
should never be consulted when the text is clear—not even

when those statements come from opinions of the court
before which you're appearing. Clarity too often turns out

to be in the eye of the judicial beholder.

Conducting a thorough review of the history of major
legislation is often very time-consuming, hence costly. If
you have a cost-conscious client and what you consider to be

.n irrefutable clear-statement case, you might want to defer
that task (if possible) until you see what opposing legislative
history the other side comes up with. If there is nothing,
it's probably a waste of time to demonstrate that the legisla-
tive history says what the statute says. But the court may
not consider the text to be as crystal-clear as you do. So if
money is no object, you should argue that the clarity of the
text is confirmed by the legislative history.

To exemplify a legislative»history battle, let’s return to the
Jackson divorce case. John Jackson’s attorney discovers that
what triggered the enactment of § 201(e) was the Soviet
Union’s announcement in February 1973 th
adhere to the Universal Copyright Convention. In literary
circles, this was seen as a cunning strategy to SUppress the

1t it would
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ovict dissidents, such as Alexander S”Izhcn'
. . . y . Rle rll’, |

i s in dissidents Writing, )
nation: Py

C ok int O
the Soviets LOllld SU(.: o ks, That \ .m PUH].
ation of those “infringing” works. Lhatis what j ,,
C

about originally. Nothing more.
The orbiginaI bill, in March 1973,. referred to FOreig,’
state or nation which purports to divest the autho; .
the United States copyright in his wo.rk,"19 In May 1975
the Copyright Office proposed extending the language .,

encompass any government, “including the United States
or any subdivision of it.”* And finally, before enactme,,
the language evolved into “any governmental body or othe:
official or organization purporting to seize, expropriare,
transfer, or exercise rights of ownership with respect to the
copyright.” The legislative history of these revisions makes
no mention of disabling a family court in a divorce case
from awarding to a nonauthor spouse interests in the auther
spouse’s copyright. And as late as 1981 only one commencx
tor seems to have foreseen that consequence.™

S? John Jackson’s attorney argues thar (1) che legisly
ture intended to protect Sovjer dissidents, nor American

works of S .
lo had not yet emigrated ]
zing all overseas rights

2 he United States to eni

W

11

53

—_—
19 S.1359, 93d Cong., Ist Sess. 58,11

' 9 Cong, Rec, 9387 (1973).
20 Hcanngs on H.R, 2223 Be ‘ ‘ .

“ N !
fore the Subcomm. on Coures, Civil Liberties and

2078 (1975) Touse Commy, oy thc.ludici;u'y, 9:4ch Cong., 1s€ Sess.

\ d I ’ ‘ ‘ ' |
) }yr‘ ‘)‘ ("“‘ (:("“"l!“”f I r(l} ‘.rt /. l Q S . | o | | ‘,”.

opyrighe Soc’y 237, 267 (1981)
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uthors Scck.ing t? d.cprivc cx.—sl_.)ouscs of their rightful share
Ofmﬂﬂml property; (2) there is no public—policy reason tc
ereat copyrights differently from patents or other marit;l

coperty; and (3) nobody in Congress scems to have enyi-
soned chis startling result, which has more to do with the
Gulag than with the Jacksons" hearth and home.

And]ill]ackson’s attorney argues that (1) the words of
che statute are as clear as can be; (2) the early legislative
history is largely irrelevant because whatever the purpose of
the original proposal, it was purposely broadened to include
all governments; and (3) this broadening came at the recom-
mendation of the Copyright Office itself.

How will the case turn out? As always, that depends
on how the judges react to several factors, but especially to
the gravitational pull of the differing premises. Textualists
will tend to rely on the words of the statute in favor of Jill.
Purposivists will probably gravitate toward John's position.

Each side will try to make its premises the case’s center of

gravity.
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r the relative weight of precedents,
te

int of view, case authorities 3y of,
. (‘
ing (either directly or by impli.

26. Mas
From a juridical po
sorts: those that are govern

sive.
tion) and those that are persua .
Governing quthorities are more significant and Should

ccupy more of your attention. At the appellate level, .
0

least, the decisions most important to your case will be theg,
’

rendered by the very court before which you are appearing

(That is obviously true at the court of last resort, and ;,

intermediate appellate courts it is often the rule that oy
panel cannot overrule another.) The next most Importan;
body of governing decisions (the most important at the
trial-court level) is that of the court immediately superior
to the court before which you are appearing, It is no us
arguing at length in a trial court that your point is sus
Fained by a proper reading of a supreme-court opinion, if the
intermediate appellate court to which an appeal would b

ta i :
' ken has-already rejected that reading, Of course, whenth
Intermediate appe|lae cour

Tgainst You, if you thinl
“Ston appeal yoy e held

€xample
P ’ YOu dre appearin

1t 18 wrong you should say S0
to have waived the point. If, for
g before a district court bound
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by & prioT court-of-appeals precedent, j
coue at length that this precedent mist
arg T
,u should place in the record your v
you -~

tis of litt]e use to
akes the law. Still,

tlew that it does so. And
;-ou should do the same in the intermediate appellate coure

<o that there will be no doubt of your entitlement to rajse
;haf issue in the highest court of thatjurisdiction,
Among the precedents that are nongoverning, there is
2 hierarchy of persuasiveness that far too many advocates
ionore. The most persuasive nongoverning case authorities
are the dicta of governing courts (quote them, but be sure
to identify them as dicta) and the holdings of governing
courts in analogous cases. Next are the holdings of courts
of appeals coordinate to the court of appeals whose law
governs your case; next, the holdings of trial courts coor-
dinate to your court; finally (and rarely worth pursuing),
the holdings of courts inferior to your court and courts of
other jurisdictions. | '
Of the decisions rendered by these various categories

of courts, the most persuasive within each cacegory \\tdl be‘
those in which the party situated like your client los'F in thi
trial court but won reversal in the appellate court. \\ 1r}1 'thl.\‘
kind of case, the implicit argument to 'thc cc‘wllt'tllbl». ‘\ k?::l
Honor, if you do what my adversary s ;131{1115-‘1‘&‘1&1 -C)im_'
will be reversed on appeal—just as in t‘bls orhlu Ll\; el
The next most persuasive decisions will F’C [l“,‘h('il'll —
the party situated like your ClicanWOn.“l rl-lfifr‘-l;mlll\cl\t
and the appellate court affirmed. The imphaicars

. 1 1 am asking
to the court iS, “Yout‘ Honor’ 1()/011 dO \Vll.lr l
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1] be affirmed on appeal—just as iy, thi.
you \”:/1

> oth A
here,

itc. urt, decis;
cas(;‘l et rquing £0 a7 appellate court, decision,
I )/Olll'ct

' : -t
oSt never be persuasive as authorlty Unleg, i

' Imous, or 2) he .’
dv1rtually unanimous, ( t i
. numerous an o

s written by ajudg‘? rcx'wwned enough to be Nare
case wa | frer the citation (e.g., Learned Hand, ]
in P arcnth.CSCS a. f conflicting lower-court decisiop, :
Lengehy dlscussflo'n . One should say something like th)
largely a waste of time. fict. [Cormpare s
“The decisions below are in conflict. P '

ith ] This is a question of first impressio, -
Zlis Cm correct view is that tal?en by
Another consideration for citations is freshness. In sor,
rare situations, the older citation will be the better op.
A constitutional-law opinion by Joseph Story on circui
for example, might be more persuasive than a more recer:
opinion of a federal court of appeals. But at least wher
opinions of governing courts are concerned, the more recerr
the citation the better, The judge wants to know whether
the judgment you seek will be affirmed by the current court
not whether it would haye been affirmed 30 years ago.
When you rely on n0thing but persuasive authority, it

moreImportant than eyey ¢, say why the rule you're pr
moting makes policy sense, Foy example:
The plaingfps bein

0 ]0'}/9

courts will

g undcrage t

s not had oceasion to hold to
Y expressed thae view in [cite] (dicrum)-
-‘lhrlttol (.)tl_lcr'gr(')lll‘lds of disabilicy to WlTiC_h

S Jurisdiceion, See [cites]. And it s

) 1t cleay]
"NOTIEY i §iy ]

tO”ing 18 apphed
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yniformly held to toll the statute in oy
Any other rule would result in unfairneg
protect their own interests. [Etc.]

Sister stateg, (cites)
s to those unable o

57. Try to find an explicit statement of your major
premise in governing or persuasjye cases

It is often quite easy to find a governing case with 3 pas-
sage that says precisely what you want your major premise
to be. Say you're defending a municipalicy against a § 1983
suit alleging unconstitutional racial discrimination. The
facts of your case, while showing some racially disparate
effects of the practice in question, are entirely devoid of any
indication—or even allegation—of intent to discriminate.
Your syllogism might begin with this major premise:

For violation of the Equal Protection Clause, “(a] purpose
to discriminate must be present.” Washington v. Davis, 426

U.S. 229, 239 (1976) (quoting Akins v. Texas, 325 U.S. 398,
403 (1945)).

When direct quotation is not possible, set forth the major
premise in your own words, supported by citation of a case
from a governing court. That case must clearly hold to that
precise effect. In the example just given, if the quoted Lm‘
guage from Waskington v. Davis did not exist, you might
argue:

~Yad 1 NE : \, tl‘ ”
To prove a violation of the Equal Protection Clause, the

Inti ' Ceriminati Vashington
plaintiff must show intentional discrimination: Washing

v. Davis, 426 U. S. 229, 239 (1976).
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