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The Case for Libertarianism:
Sovereign Individuals

Tibor R. Machan

What I wish to argue here is that libertarianism, as the devel-
opment of classical liberalism and the political principles
sketched in the American Declaration of Independence, is the
best answer to the question, “How ought we to organize our
political societies?” Since the Declaration is an announcement,
not a detailed treatise, this concise statement of political ideals
needs to be fleshed out. The bottom line, though, of the
Founders’ idea, as well as of libertarianism, is that individual
members of human communities are sovereign, self-ruling or
self-governing, agents whose sovereignty any just system of
laws must accommodate.!

Throughout the world, the thinking about the United
States by ordinary folks—or at least in terms of the United
States as a political community—still brings to mind the sub-
stance expressed in the Declaration. This is that people have
been created equal and endowed by their creator—be that
God or nature—with unalienable rights, and that the role of
government in a just system is to “secure these rights.”

The revolutionary element in the Declaration is that un-
like in most official political statements of the past, it deems
the individuals constituting society to be the focus of political
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importance—not the monarch, chief, tribe, party, class, or
even majority. The reference to unalienability renders the
document an especially radical one. It affirms the uncompro-
mising priority, within the context of public-policy decision
making, of everyone’s rights—among others, those to life, lib-
erty, and the pursuit of happiness. It also assigns to the just
powers of governments the primary function of securing
these rights. Thus the Declaration of Independence is in its
essence a libertarian document—it is concerned with the basic
right to individual liberty of all those who are citizens of a po-
litical community.?

Libertarianism—once referred to as “classical liberalism”—
proposes a strictly limited conception of politics, in contrast to
that embodied in, for example, monarchies (from absolute
types to those limited by the parliament), the welfare state,
fascism, or socialism. All such latter systems have top-down
structures and hierarchies of importance, in which certain
common ends or goals—or as the late Robert Nozick called
them, “end states”—are sought for everyone, rather than the
bottom-up type envisioned by the American founders, which
stresses procedural principles by which the society is to be gov-
erned. Order, fairness, cultural superiority, and the like are not
the goals of “bottom-up” governance; consensual community
life is.

It is human individuals, living their lives on terms of their
own, who matter most in such a political system. Even the
much championed democratic aspect of such a system is
strictly limited. The method of democratic decision making is
to be circumscribed and restricted so that only those demo-
cratic decisions can be construed as just and proper that do
not violate individual rights.

As a matter of history, the U.S. Constitution gave some, al-
though by no means full, expression of the ideals stated in the
Declaration. There were some major contradictions, including
slavery and some other coercive features within the Constitu-
tion, supposedly allowed so as to appease some powerful
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prospective U.S. citizens for the sake of creating a strong fed-
eral union that would be capable of resisting foreign interven-
tion. Still, what has been perceived as particularly novel about
the American founders’ vision remains a serious political al-
ternative today and still energizes a great many people to seek
to emigrate to the United States so they may benefit from the
protection of individual human rights promised, albeit some-
what confusedly, in that society.

What specifically are these energizing ideals? What does
the claim mean that every adult individual has unalienable
rights—rights that cannot be lost so long as one remains a hu-
man being—to, among other things, life, liberty, and the pur-
suit of happiness? That claim translates into a system of
political society wherein everyone is authorized to carry on
his or her chosen activities and pursue his or her objectives,
only if doing so does not violate others” rights—and wherein
the government’s role is restricted, as already noted, to secur-
ing these individual rights. Other valued goals and ends are to
be sought without the use of coercive force, even that which
government might lend in aid of such pursuits. There is an
underlying assumption in the Declaration and in libertarian-
ism that once human beings are forbidden to deploy coercive
force in pursuit of their objectives, they will tend to pursue
them peacefully, with one another’s consent, and that this will
produce as good a human community as is achievable among
human beings. Indeed, libertarianism stresses the ideal of civil
society—meaning a society that eschews dealing with one an-
other by subjugation, oppression, conquest, or similar coer-
cive means, means taken to be standard in the non-human
animal world.

It is worth noting here, parenthetically, that among liber-
tarian political philosophers and theorists it is generally un-
derstood that there is a decisive difference between coercion
and force—the former is initiated, unjustified, and oppressive,
whereas the latter is the application of physical power for var-
ious purposes, some of which can be quite justified, such as
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self-defense or the defense of someone who has delegated this
authority to another, or, of course, various productive ends,
such as hauling bricks or moving boulders. Force is akin to vi-
olence, which may be justified or not. Thus, being forced to
work may be unobjectionable if the source of this force is the
necessity to eat.? (Not all libertarian thinkers keep strictly to
the distinction—some will use the phrase “coercive force” to
indicate the difference involved.)

One way to see this is to understand government as hav-
ing the professional duty to protect the basic rights of the citi-
zenry that has instituted, “hired,” or established it. This is
probably fruitfully illustrated by how at a sports event refer-
ees are hired to carry out a strictly limited role, namely, to
make sure everyone plays by the rules of the game.* (Just as
referees can come to the aid of injured athletes without their
job description being changed to “medics,” so government of-
ficials are not barred from occasionally answering to emer-
gencies. The cop on the beat, though a peacekeeper, may now
and then give directions to someone who is lost, provided this
does not interfere with his essential task.)

Government’s role, like the referee’s, is important, without
doubt. The institution has been perceived as important, de-
spite much of the malpractice of various governments over
the centuries, because it is reasonably well understood that in
human affairs it is necessary and valuable to uphold stan-
dards of conduct and have specialists to do so properly, ad-
hering to the complications of due process. This is to say that
justice must be secured justly. (For libertarians the debate con-
cerns mostly whether a government, with a monopoly over
the lawful use of force within some region, or whether various
“defense-insurance”—or justice—agencies, without any such
monopoly status, ought to carry out this task.> Some libertar-
ian theorists call themselves “anarchists,” some “minar-
chists.” The former substitute for government what they call
defense-insurance agencies, competing legal services or the
like, whereas the latter argue for a noncoercive system of law
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enforcement that would amount to proper government, via
the full—explicit or implicit—consent of the governed, yet
that would be a natural monopoly within a given geographi-
cal region.)

But politicians and bureaucrats, with the precarious task
of securing our rights without violating them as they do so,
are not also doctors, dentists, dance instructors, or members of
some other profession. Professional referees do some very
specific things, primarily to adjudicate disputes over rules—
and that is essentially what the libertarian or classical liberal
political position proposes. It rests on the idea that once they
reach adulthood human beings are sovereign individuals,
with no proper authority to govern another without that
other’s consent to be governed. As Abraham Lincoln put the
point, “No man is good enough to govern another man, with-
out that other’s consent.”® Any coercion by one person of an-
other is thus deemed unjustified, and government is
employed to protect everyone against such coercion, includ-
ing itself. (Force used defensively or in retaliation is not, as we
have seen, the same as coercion—the use of force in violation
of people’s rights—although the distinction is not often put in
these terms.)

The mainstream political stance, in contrast, tends to be
represented by advocates of a more or less expanded welfare
state, both those on the Left and on the Right. What main-
stream politicians argue over are the expenses—and at times
the scope—of a democratically guided coercive welfare state,
not whether such a state should exist or is just.

I say “coercive,” but this begs the question, since advo-
cates of the welfare state often hold that what is taken from a
person, be it assets or labor time, is in fact owed to others by
a natural obligation of some sort, that others have a positive
right to it. If, for example, Charles Taylor is correct that we be-
long to our communities, that we are a part of these commu-
nities, then the services and resources we are made to
contribute are like dues we owe. As Taylor laments, “Theories
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which assert the primacy of rights are those which take as the
fundamental, or at least a fundamental, principle of their po-
litical theory the ascription of certain rights to individuals
which deny the same status to a principle of belonging or ob-
ligation, that is a principle which states our obligation as men
to belong to or sustain society, or a society of a certain type, or
to obey authority or an authority of a certain type.””

I'have argued elsewhere, however, that rights theories in the
Lockean tradition do not take rights to have normative primacy.
Rights are derived from the requirements of the ethics of indi-
vidual flourishing within the context of human communities.
There is no denial of the essential sociality of human beings, but
the Lockean tradition maintains that the individual needs to be
at liberty to determine to what sort of community he or she will
belong—if only by means of tacit or implicit consent—and that
the right kind is one in which his or her sovereignty has primacy.
It is only such a community that is fitting—that is, meets the
standard of justice—for human beings.

Libertarians, following the political vision of the Ameri-
can founders (who themselves took their cues from the likes
of John Locke), believe that people have to take care of their
own specific welfare, within and by the voluntary coopera-
tion of their various communities and associations—families,
churches, service organizations, companies, clubs, and so on.
Only the general welfare is to be promoted by government,®
the securing of our basic rights—just as referees may be said
to promote the general welfare of an athletic event by up-
holding its rules. People, in turn, are capable of doing their
job of promoting their specific welfare—pursuing their own
happiness—effectively if the government sticks to this refer-
eeing role, namely, running the courts, the police, and the
country’s defense.

Obviously, there are nuances and complications when one
translates these libertarian ideals into practical policy. Still it is
fairly clear that libertarian political thinking would contrast
sharply with a great deal of the current mainstream thinking
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in even the Western world, let alone the rest of the world, con-
cerning the purpose of politics.

Interestingly enough, in the international arena the lan-
guage of this libertarian classical liberal political position is vi-
brant now. Ideas such as privatization, globalization, property
rights, and the infrastructure of a free market system concern
the extension throughout the world of the ideas laid out in the
U.S. Declaration of Independence. If the people of all the var-
ious societies around the globe want to prosper and improve
their lives, they do better by adopting the principles of a free
society associated with the American political tradition than
those of competing systems. Although in the United States
such ideals are not fully embraced or manifest, there remains
throughout the world a rhetorical identification of America
with the ideals of a fully free, voluntarist society of civil liber-
ties, freedom of thought and worship, free trade, free markets,
and capitalism. It is these ideas that are exported in the move-
ment roughly identified as “globalization.”

Also, interestingly, when the foreign policies of the U.S.
government are evaluated, libertarian notions tend to appear—
such as the critique of preemptive military attack, which rests,
atleast implicitly, on the idea that unless someone initiates force
against a country—or is about to do so—that country is not au-
thorized to take forcible action. In short, the idea that force must
be limited to self-defense is quite prominent in such discus-
sions, yet of course many abandon it when it comes to the role
they assign to government in domestic affairs (e.g., precaution-
ary government regulations of various professions, which ar-
guably violate the ban on prior restraint, the prohibition of
using force on those who have not violated anyone’s rights but
merely might do so).

Now, what is crucial is why this libertarian alternative is a
good idea. It is one thing to say “We're for it” but another thing
to say “We're for it because it’s right.” In a column in The New
Republic, the author once recalled having attended an economic
conference in Japan and being cornered by a Japanese official
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who complained that the Americans are arrogant because they
try to implore everybody else to accept their views about mar-
kets and economies. Certainly libertarians do this as well.

Of course, nearly all political ideals are championed for
all, although in recent times the doctrine of multiculturalism
has tended to soften that stance.” One way of putting the point
is to ask, “Why should what was laid out for Americans work
elsewhere or be right for others around the globe? Why can’t
different communities have their own different political sys-
tems?” Many people say that about Cuba or even North Ko-
rea and (before March 2003) Irag—why should these change
into more democratic, individualist societies rather than stick
to their more collectivist systems? Maybe within those soci-
eties such a system is more suitable. Yet, of course, those soci-
eties too are championed by some who would wish the whole
world conformed to their visions. So the problem of propos-
ing political ideas across the board, for all human communi-
ties, faces not only libertarians. If the implicit notion that
liberation is a kind of imperialism made good sense here, one
could go on to argue that urging Cuba, Iran, or any other so-
ciety around the globe to “democratize”—on the American,
classical liberal model—would be to practice imperialism, of
attempting to impose on others a system that is suited not to
them but only to the society imploring them to change. It
would smack of empire building, making every society con-
form to the principles of a dominant one. That is just the com-
plaint some make about American-style Western liberalism as
well as its purified version, libertarianism.

Yet, advocating everyone’s basic right to negative liberty—
that is, liberty from others” intrusive or aggressive conduct—
and trying to export it peacefully, by persuasion and economic
pressures, imposes nothing on anybody (just as a strike by
workers does not constitute a coercive imposition on anyone).
Yes, an idea and policies consistent with it are being advo-
cated, suggested, and recommended. But no one is being
made to do anything. In fact, the situation is quite the oppo-
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site. The libertarian proposal for others to follow is akin to ad-
vocating the abolition of slavery. Slave owners looked upon
the abolitionists with the same attitude: “Why don’t you keep
your abolitionism to yourself? We like it here, we have our lit-
tle quaint tradition called slavery, and you shouldn’t come in
here and impose upon us your ideas of abolition.”

That is the same line that Fidel Castro, Kim Jong Il, and
their defenders advance (as Saddam Hussein once did) in re-
sponse to those who advocate greater democracy and indi-
vidual rights in the countries they rule: “The Americans are
imposing upon us this idea of democracy and individualism
when they do not want us to force everyone into collective
farming and industrialization.” It is the same when others ob-
ject to free market globalization. What that idea comes to is
the freeing up of people’s commercial and related activities,
the removal of state impediments to them. The people who
complain most about it are those who believe they should
have the power to run economic institutions, in a top-down
fashion, just as monarchies ran their mercantilist societies.

In many corners of the world, this idea that governments are
responsible for everything—governments are supposed to es-
tablish religions (like in Iran or to some extent even in Israel),
governments are supposed to establish the conditions or culture
for the arts, for economics, and so on—is still very prominent.
Libertarians hold that the American Revolution (and it was a
genuine revolution, unlike the Russian one, which was just a
change of rulers), had been genuinely radical because it placed
on record, officially, for the first time the idea that it is individ-
ual human beings who matter most in society, not the tribe, clan,
ethnic group, religious organization, or even the family.

Now, libertarianism is sometimes advanced on the
grounds that when people enjoy the conditions of negative
liberty, everybody makes the best judgments and the most
beneficial consequences all around are realized. Such a conse-
quentialist approach is unwise, since it suggests that free men
and women always do the right thing while those who would
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regiment them seldom do. No, libertarianism only requires
that everyone ought to be treated as somebody whose judg-
ment matters and who is owed such treatment that his or her
own judgment can guide his or her life. Only once this free-
dom to act on one’s judgment is secured can we begin to talk
about whether one chooses to do the right thing or the wrong
thing, whether one decides correctly or incorrectly. Such a dis-
cussion is supposed to be conducted in a civilized fashion,
through reason and not coercive force.

In a libertarian system no vice squad is sent to break up
prostitution, but prostitutes may be implored to stop their de-
grading professional practices. Once we send in the vice
squad we actually deny the prostitutes their humanity, as if
they could not make up their own minds. Indeed, by the lib-
ertarian’s understanding, any introduction of coercive, initi-
ated force in human relationships does violence to people’s
humanity. This is because human beings are by their basic na-
ture rational animals, whose primary tool of survival and
means of flourishing is thought, for which negative liberty is
the central prerequisite. So, even such vital objectives as help-
ing the poor, uneducated, or sick must be achieved not by sub-
duing others and conscripting them to take part in the mission
but by convincing them to do so.

There are better ways than coercion to solve problems. The
whole point of civilization is to imbue a culture, a society, with
the method of reasoning, argument, and persuasion rather
than coercive force. Force is supposed to be the major means
available to other animals, which do not have the capacity to
reason. Humans, in contrast, are supposed to be patient
enough to wait until they manage to convince other people or
learn to live with the fact that they have not managed that
task. That is what is made possible in a system in which rights
are the foundation of law.

One of the libertarian elements of the United States of
America, one that serves as an instructive model of how a
generalization of the position would work, is the guarantee of
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religious freedom. About 4,200 different religions and denom-
inations range throughout America.!! Are they at war with
each other? They are in a war of words every time one of their
members speaks from a pulpit: we are right, our God is right,
our scripture is right, and all the other 4,199 sects are wrong.
But they do not go to war with each other. They argue. They
try to persuade each other.

Why is that possible? One of the reasons is private prop-
erty rights. They can buy themselves land, build a church, and
come together on it; nobody can legally go disturb them there.
They have the right to run their own affairs within the confines
of what belongs to them. We have that right in a free society, in
our backyards, our houses, our yards, our companies, our as-
sociations, our clubs, and with our own “stuff.” If my stuff re-
ally is mine rather than the government’s, as some people in
our political community believe, then I can assign the use of
that stuff either to myself or those to whom I am devoted or
some cause I want to support; it is not taken from me by force.

Let me summarize my rather cursorily laid-out points in
favor of libertarianism. Human nature consists of everyone’s
being a rational animal, one whose survival and success de-
pends on initiating the process of thinking about the world,
becoming aware, paying attention. In human communities the
unique danger that arises is not a matter of the natural obsta-
cles to one’s life and success—those one faces in or out of com-
munities. The unique danger is from other persons who would
wish to survive and succeed on the basis not of their own ef-
forts or good fortune but of wresting support from other peo-
ple. So it is sensible, prudent, to establish law and order with
the goal of resisting such efforts—criminal undertakings—that
impede one’s liberty to progress peacefully in life on one’s own
or with willing others. The right to private property, via prop-
erty law in developed communities, secures for everyone a
sphere of personal jurisdiction so that it can be determined
when one is acting within one’s own sphere or intrudes on the
spheres of others. The job of adjudicating disputes about these
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“border crossing” matters falls to the legal authorities or gov-
ernment, and they must rectify matters without themselves
violating anyone’s rights. As far as dealing with other soci-
eties is concerned, all this implies that no aggression may be
used in international relations and that force may be deployed
only in retaliation, whatever internal injustices are perpe-
trated in other societies.

The crux of libertarianism is, then, individual indepen-
dence in making decisions, including about associations with
others. Ideals such as cultural diversity, economic equality,
racial harmony, and the like must not trump this basic value.?

Individualism

One source of consternation for many political philosophers and
theorists—for example, Karl Marx, C. B. Macpherson, Charles
Taylor, Amitai Etzioni, John N. Gray—is the individualist ele-
ment in classical liberalism and, especially, libertarianism. They
have dubbed the version of individualism they associate with
these positions “atomistic,” meaning that human beings are
taken in these views to be isolated, separate, self-sufficient, in-
dependent living beings, along the lines of Robinson Crusoe.

It will be useful, therefore, to put on record at least one lib-
ertarian view of individualism that refutes this characterization.
Individualism is the view that, put briefly, human beings are
identifiable as a distinct species in the natural world and have as
at least one of their central attributes the capacity to be unique,
rational individuals. Whatever else is central about being a hu-
man being, each adult person, unless crucially debilitated, has
the capacity to govern his or her life by means of the individu-
ally initiated process of thought, of conceptual consciousness.'®

Furthermore, excelling as such an individual human being
is the primary, proper goal of each person’s life. A just politi-
cal community, in turn, is one that renders it possible for all
(or as many as is realistically possible) to pursue this purpose.
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As the novelist-philosopher Ayn Rand put the point—
following similar observations by Aristotle and Thomas
Aquinas—adult persons are “beings of volitional conscious-
ness.” This involves, among other things, the crucial capacity
to choose to embark upon—to initiate—a process of (thought-
ful) action.

If we are entities of a type that can be a causal agent, an
initiator of its own behavior, a crucial basis for individuation
arises—that different human beings can and actually do
choose to exercise their conscious capacities and direct their
ensuing actions differently. Putting it more simply, if we have
free will our diverse ways of exercising it can make us each
unique. So even if there were nothing else unique about dif-
ferent persons, their free will could introduce an essential in-
dividuality into their lives. (This is something with a major
impact on the social sciences, on psychology and psychother-
apy, and, of course, on ethics and politics.)

Yet different people are also uniquely configured, as it
were, as human beings; thus they can face different yet
equally vital tasks in their lives. Our fingerprints, voices,
shapes, ages, locations, talents, and, most of all, choices are
all individuating features, so we are all unique. This is the
crux of the individualist thesis. Nonetheless, since we are all
such individuals, we constitute one species with a definite
nature associated with that species possessed by each mem-
ber. This may seem paradoxical, that one of the defining at-
tributes of the human (kind of) being is the distinctive
potential for individuality, based on both diversity and per-
sonal choice.

This position has certain implications that are very close to
those usually thought to follow from a somewhat different, of-
ten labeled “radical,” individualism. These implications are
the existence of the libertarian political ideas and ideals of in-
dividual rights to life, liberty, and property. We might call the
earlier version of individualism “atomistic” or “quantitative,”
the latter “classical.”!*
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Atomistic or radical individualism is distinct. It is usually
linked to Thomas Hobbes and his nominalist and moral-
subjectivist followers. Its most basic, ontological thesis is that
human beings are numerically separate bare particulars
(meaning “beings without a nature, without being classifiable
as any kind of beings”). Their individuality is quantitative,
not qualitative, primarily consisting of their existence as sep-
arate entities, not of their capacity and willingness to forge
distinctive lives of their own.

A problem that some see with the neo-Hobbesian indi-
vidualist tradition is that it implies that political norms are ul-
timately subjective—usually taken to be mere preferences.
For Hobbes, to start with, “whatsoever is the object of any
man’s appetite or desire, that is it which he for his part calleth
good: and the object of his hate and aversion, evil.” So the
classical-liberal polity is itself, by the tenets of such individu-
alism, no more than some people’s preference, one that oth-
ers may not share, and quite legitimately. As some critics
have put the point, in terms of the Hobbesian individualist
position liberty is just one among many different values peo-
ple desire. This political tradition has thus been vulnerable to
the charge of arbitrariness, of resting simply on preferences
that some people—for example, the bourgeoisie, capitalists, or
white European males—happen to have.

Even in Hobbes’s time there were other versions afoot,
usually linked to Christianity. By the tenets of a Christian ver-
sion, each person is a unique child of God, thus uniquely im-
portant and not to be sacrificed to some purpose of the tribe
or state, for example.!® This, at least, is one path to the conclu-
sion that a just political community must make room for the
sovereignty of the individual human being—one’s ultimate
and decisive role in what one will do, be it right or wrong. An-
other path is the secular, neo-Aristotelian view in terms of
which while human beings are rationally classifiable as such,
one of their essential attributes is that they can and usually
choose to be unique. So, in contrast to Marx’s claim that “the
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human essence is the true collectivity of man,”1¢ the classical
individualist holds that “the human essence includes the true
individuality of every human being.”

In the radical individualist tradition a major libertarian el-
ement is the subjectivity of values. Accordingly, free market
economists have tended to reject all government regimenta-
tion of social affairs, seeing them as driven by subjective pref-
erences that cannot be known to anyone other than those who
hold them. Such a view has served to undermine all efforts to
impose values on individuals.

The classical individualist position argues that values are
objective but also quite often idiosyncratic and they require
free choice to give them moral significance. This too prohibits
government imposition of values but not for skeptical rea-
sons. Also, it enables one to defend the political value of lib-
erty as more than simply one of many subjective preferences.

As far as free markets are concerned, one main reason they
function more successfully than statist alternatives is that in a
free market individual aspirations, goals, preferences, values,
and such have a major impact on what will be produced. This
in turn results in a more prosperous society than one where
such individual goals and so forth are trumped by various so-
called public-interest considerations that, in fact, are no more
than the interest of vocal groups of individuals overriding
that of others. Even the famous calculation problem identified
by Austrian economists makes more sense if individualism is
true. The reason governments cannot allocate or price goods
and services properly is that such resources are ultimately (al-
beit objectively) valuable for individuals, not collectives.!”

The individualism that underpins much of libertarian po-
litical economy has vital implications for public policy. In the
law, for example, the position of criminal culpability gains
support from it. The rejection of collective guilt—or pride—in
social theory also has its support. In environmental public
policy it makes clear sense of the ubiquitous phenomena of
the tragedy of the commons, suggesting that human beings
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must have an individual stake in caring for resources before
those resources can be expected to be well cared for. Public of-
ficials, since they can only represent a very general public in-
terest—to secure the rights of individuals—have no clear-cut
guide to policies of resource preservation and conservation.
Individualism also underlies the rejection of the precaution-
ary principle favored by environmentalists, whereby the mere
possibility of future problems can be invoked to justify violat-
ing individual rights.!®

Libertarianism is seen by most to rest on some version of
individualism, although there are exceptions. Some believe
that the betterment of society as a whole is what requires an
individualist social and legal policy, even though there is
nothing ultimately true about individualism. If, however, it is
treated in public policy as if it were true, the results will be
advantageous to the entire community. (Karl Marx held a
view akin to this, claiming that for at least a stage of human-
ity’s development—namely, capitalism—the illusion of indi-
vidualism was very useful since it inspired a great deal of
productivity.)

Still, it is difficult to see how libertarians can avoid being
also individualists. This is especially true of those who stress
the need for the protection of basic human rights in the Lock-
ean individualist position.

Some Policy Implications

Libertarianism is, after all, a proposal to practice politics in a
certain way, guided by a set of principles, yet it is not a rigid,
deductive system of implied public policies. No functionally
effective theory can be that, since the future is not fully dis-
closed to us and we need a system that provides flexibility.
Constitutional law is based, roughly, on this insight: certain
fundamental principles are accepted and supposed to remain
stable and lasting, but the application of them can be novel and
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unpredictable. The basic principles are taken to be stable and
lasting because they pertain to human community as such,
meaning that they rest on certain known features of human na-
ture and its requirements within society. It's akin somewhat to
medicine, where medical students learn the general principles
of human health but when they go into the field and apply
these, much diversity and novelty can be expected.

At this point I wish to present just a few more specific lib-
ertarian ideas about political life. These are still rather general
ideas, as they must be within the context of a discussion of po-
litical philosophy and theory. Also, they are not presented in
some order of priority. Yet they will point to more particular
issues than can be discussed when fundamental principles are
the focus.

Government Regulations

Libertarianism rejects the justice of government regula-
tions of business or any other profession or private activity—
gambling, prostitution, drug use, and commerce—on the
grounds that unless a person is violating another’s rights
(or is demonstrably threatening to do so), no one is justified
in interfering with what that person is doing. Just as in the
American legal system no one may interfere with any citi-
zen speaking his or her mind, worshiping, or publishing
written works, so in a free society no one, including the
government, is justified in such interference. Such interfer-
ence is best described by the legal term “prior restraint”’—
that is, imposing burdens or restrictions on the conduct of
someone who has not been convicted of having violated or
threatening the violation of someone’s rights. It is only rights-
violating conduct—involving one person or persons taking over
the sovereignty of another—that justifies restraining a person,
and the rights involved would have to be negative, not posi-
tive, rights, since the latter are actually impositions of servi-
tude on persons. But let us spend a moment on the issue of
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negative versus positive rights, a subject to which I will be
turning next.

Libertarianism—or those versions of the position that see
the function of a legal order as the protection of individual
rights—construes citizens as sovereign agents, whose self-
governance or self-direction while living in communities is in
need of respect and protection. Negative rights are the rights
that prohibit uninvited intrusions or interference by some on
others. An invited intrusion would be that performed by a
surgeon or dentist; an uninvited intrusion would be that of a
mugger or similar aggressor, as well as that of an official who
has not obtained the consent of the citizens in whose life he or
she is intruding. Negative rights are, then, borders that spell
out one’s sphere of jurisdiction or authority, and what belongs
within one’s jurisdiction includes one’s life and the results of
one’s productive activities or freely acquired assets.

Someone’s alleged positive right to health care or to the
education of his or her children could only be secured if those
who provide health care or education were required to pro-
vide it whether they have consented to doing so—or, alterna-
tively, some would be required to perform productive labor
the payment for which would be confiscated from them so as
to pay the health or education providers. All of this is, as the
late Robert Nozick observed, “on a par with forced labor,” and
so unjustified.’ The claim that one has positive rights rests,
mainly, on the belief that one comes into the world with obli-
gations to other persons (not one’s parents, who are due cer-
tain benefits for taking on the task of bringing one up). This is
well put by August Comte, the father of sociology:

Everything we have belongs then to Humanity . . . Positivism
never admits anything but duties, of all to all. For its social
point of view cannot tolerate the notion of right, constantly
based on individualism. We are born loaded with obligations
of every kind, to our predecessors, to our successors, to our
contemporaries. Later they only grow or accumulate before



The Case for Libertarianism / 21

we can return any service. On what human foundation then
could rest the idea of right, which in reason should imply
some previous efficiency? Whatever may be our efforts, the
longest life well employed will never enable us to pay back
but an imperceptible part of what we have received. And yet
it would only be after a complete return that we should be
justly authorized to require reciprocity for the new services.
All human rights then are as absurd as they are immoral.®

The idea is that since we benefit from what others have
done over the centuries, we now owe something to the rest of
humanity in return for these benefits. But this is to assume
that we have agreed to receive the benefits on the terms that
require us to pay up in this way. Moreover, it assumes that
there are certain select persons, officials of the government,
who are authorized to extract that payment. None of this is
true. We often gain benefits from others—nice looking or
smelling people we walk by, the works of art others have pro-
duced, architectural wonders they have created—without its
being true that we owe them anything for this. (It is a fair as-
sumption that those who freely produced and created all of
this are well rewarded for what they did in a variety of ways,
not the least of which is the joy of the process itself.)

So, the attempt to justify government regulation of peo-
ple’s peaceful conduct on the grounds that they owe everyone
something—the basis of positive rights—fails. There are other
reasons some invoke to support such regulation but those do
not hold up either.”!

Entitlements via Positive Rights

One of the most powerful ideas opposed to the free society
is a notion political philosophers call positive rights, which is ar-
guably another all-too-successful linguistic legerdemain, like
that which overtook the venerable concept of “liberalism.”
“Liberalism” once specified a political philosophy favorable
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toward individual rights and (negative) freedom. Now, in to-
day’s lingo, it means nearly the opposite: an ideology pre-
scribing the systematic violation of liberty for the sake of
redistributing wealth and otherwise engineering society. (To be
sure, the new liberalism includes a subclause stipulating that
people may at least enjoy the sexual, pro-choice, and other
noneconomic freedoms distinctive to one’s chosen “lifestyle.”
But even these allowances are more and more falling victim to
the logic of this liberalism’s command-and-control statism—as
when liberals and conservatives team up to urge censorship of
sexually explicit fiction.) Just as the new “liberalism” is fake
liberalism, so the new “positive rights” are fake rights. In each
case, the heart of a valid principle has been gutted.

Natural rights—or, as they have been un-euphoniously
dubbed, “negative rights”—pertain to freedom from the unin-
vited interventions of others. Respect for negative rights re-
quires merely that we abstain from pushing each other
around. Positive rights, by contrast, require the opposite.
Fealty to positive rights requires that we be provided with
goods or services at the expense of other persons, which can
only be accomplished by systematical coercion. This idea is
also known as the “doctrine of entitlements.” That is to say,
some people are said to be entitled to that which was earned
or will be or could be earned by other people.

“Positive rights” trump freedom.?? According to the doc-
trine of positive rights, human beings by nature owe, as a mat-
ter of enforceable obligation, part or even all of their lives to
other persons. Generosity and charity thus cannot be left to in-
dividual conscience.

If people have basic positive rights, no one is justified in re-
fusing service to others; one may be conscripted to do so re-
gardless of one’s own choices and goals. (The class of
procedural positive rights—such as the right to vote, to receive
a fair trial—relates to the government’s obligations to citizens
once citizens have chosen to establish or institute a government or
similar legal agency for purposes of securing their basic rights. Thus
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several critiques of the libertarian idea that basic individual
human rights are all negative—are misguided.”? They argue,
essentially, that negative rights come to nothing without the
positive right to have them protected which they then dub as
more fundamental than the negative rights that are to be pro-
tected. What they miss is that such positive rights, like all bona
fide positive rights, are derived from the prior exercise of one’s
[not yet protected] negative right to establish a legal order.)

If positive rights are valid, then “negative rights” cannot
be, for the two are mutually contradictory. So the question is:
which of these two concepts is the more plausible, when we
consider how the issue of rights arise to begin with, in the con-
text of human nature and the requirements of survival and
flourishing in a human community?

The rights Locke identified—following several centuries
of political and legal thinking by theorists who had begun to
identify them more or less precisely—are “negative” insofar
as they require only that human beings abstain or refrain from
forcibly intruding on one another. Their existence means that no
one ought to enslave another, coerce another, deprive another
of property, and that each of us may properly resist such con-
duct when others engage in it. Ordinary criminal law implic-
itly rests on such a theory of individual rights. On a
commonsense basis, murder, assault, kidnapping, robbery,
burglary, trespassing, and the like are all easily understood as
violations of negative rights.

In the Lockean tradition, a conflict of (justified, true) rights
cannot exist. There may be disputes about boundary lines, the
exact historical record determining the propriety of a rights
claim, and similar practical detail. But once the facts of the
matter are unambiguously established, so is the specific right
of the matter. The justice of that specific claim (to a parcel of
land, say) is grounded in more basic, universal rights (to life
and freedom), in turn justified by a correct understanding of
human nature and what that implies about how we ought to
live and organize ourselves in communities.
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That an understanding of human nature is even possible
is, among some philosophers anyway, a controversial issue.
Yet skepticism here, as in other cases, stems from an unrealis-
tic conception of what it takes to know something, to the effect
that we must know everything perfectly before we can know
anything at all. But if knowing something means to have the
clearest, most self-consistent, most reality-grounded and most
complete conceptualization possible to date (if not for all
time) of what it is we supposedly know, sweeping skepticism
is unjustified. We need simply admit that we will if necessary
amend our knowledge if later observation and thinking war-
rants it, and go with what we know now. What we know now
is that human beings, uniquely among the animal kingdom,
survive by means of their reason (which is simultaneously a
faculty of choice and hence of morality), that this moral and
rational faculty does not function automatically, and that the
social condition required to gain and retain the fruits of its un-
hindered exercise is freedom. If human beings are to survive
and flourish in a social context, the human rights to life and
liberty must be recognized and protected.

Those who sought to retain some elements of the political
outlook which Locke’s theory had overthrown—namely, the
view that people are subjects of the head of state (do, in fact,
belong to the state)—found a way to expropriate and exploit
the concept of human rights to advance their reactionary po-
sition, just as they expropriated and exploited the concept of
liberalism.

So much had the concept of human individual rights been
perverted at its root that it came to mean not liberty from oth-
ers but service from others. Who needs the right to pursue hap-
piness when one has the right to be made happy (even if the
thus-extracted “happiness” should render the indentured
providers of it miserable).

This was a view of rights that wiped the fact of human
moral agency right out of existence. Positive rights, so called,
are thus nothing more than mislabeled preferences or values
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that people want the government to satisfy or attain for
them—of course, by force.? They are grounded in nothing
that pertains to the fundamental requirements of human na-
ture and human survival. The theorizers of such rights in fact
go out of their way to ignore such requirements. Yes, people
need bread, as stipulated. But they do not live by bread alone.
They are not ants, that can survive on whatever crumbs fate
happens to strew in their path. They need the freedom to
make the bread and trade the bread.

Also, they need consistent and objective governance. But
when the conceptual perversion known as positive rights be-
comes the guiding principle of a polity, the state cannot gov-
ern by anything like the consistent standards that emerge
from the theory of negative rights. The alleged positive rights
of the citizenry must clash constantly. To the extent one is con-
scripted to serve another, one can no longer serve one’s own
purposes—nor, indeed, even the purposes of many others,
given the scarcity of the time and skills to which others are
supposedly naturally entitled. There is no principle implicit in
the doctrine of positive rights which could resolve the con-
flicts. But positive rights conflict most of all with our basic
negative rights to life, liberty, and property.

Guided by such a doctrine, governments cannot merely
protect our rights. They must positively pit some rights
against other rights. Instead of simply “securing these rights,”
they must scrounge for some additional standard by which to
tell which and whose rights should get protection. Since no
such intelligible standard is available, the situation collapses
into one of rule not by objective law but by subjective men—
men who will decide which rights need protection and which
do not, on a shifting “case-by-case basis.” Perhaps the ascen-
dant pressure group of the moment will carry the day, or per-
haps the latest opinion polls. In practice, the working
(Hobbesian?) principle is: “You have a right to whatever you
can get away with,” the same consideration governing any
plain criminal.
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The theories defending positive rights are just as incoher-
ent as the practice of them must be. Positive rights have even
been defended on the grounds that negative rights—of the
very poor, for example—entail these positive ones.” Others
argue that all rights are in fact positive insofar as they are all
meaningless unless they are actively protected, and that the
right to the protection of one’s right to freedom is a positive
right, not a negative one.?

Both views suffer fatal flaws. The first generalizes into a
principle of law of an understandable but regrettable response
to what amounts to a rare moral emergency case—one that
becomes more and more rare the longer a society is free and
so able to build its prosperity. In some rare cases, an innocent
person might indeed be totally helpless and have no choice
but to obtain resources by stealing them. Perhaps only filching
that piece of fruit will stave off immediate starvation. But ex-
traordinary circumstances cannot generate laws granting a
permanent right to steal, not when stealing itself means taking
by force what by right belongs to others. There is no need for
a society to send the occasional Jean Valjean to prison for
twenty years; he might well be forgiven the transgression. On
the other hand, if the general concern for the plight of such in-
dividuals is genuine, there is no reason private charity cannot
suffice to meet the need, either. Moreover, for the members of
a society to engage in theft as a regular way of life can only
undermine the production of wealth that everyone’s survival
depends upon, including that of the poorest.

Others believe that we already have positive rights to the
services of the state and, thus, to the earnings of taxpayers
who must pay for these services. But they fail to show that any
such right to protection provision can exist unless there al-
ready exists the more fundamental—and “negative”—right to
liberty. To gain protection for something presupposes that one
has the right to act for that purpose, including the right to
voluntarily combine with others for the purpose of delegating
authority, forming the government, and gaining the protection.
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The services of government are something people must
choose to obtain, by their consent to be governed. They do not
have a natural right to them prior to having freely established
that institution. Indeed, for this reason the institution of taxa-
tion, which fit well those regimes that treat people as subjects
who live by permission or the ruling elite or monarch, is
anathema to the free society wherein even the funding of the
legal order must be secured voluntarily.?”

A more recent version of the positive rights case for wealth
redistribution is the capabilities approach, introduced by
Amartya Sen®® and defended also by Martha Nussbaum.? Just
as with positive freedom, the right to freedom becomes the right
to be provided by others with various goods and services, so with
the capabilities approach the burden is placed on those who
have goods and services—mostly funds that can be subjected to
confiscatory taxation—so as to facilitate the development of
those lacking them. The idea is defended on grounds, basically,
of need—or, to use Nussbaum’s terms, a “comprehensive con-
cern with flourishing across all areas of life” which for her, not
negligibly, also “is a better way of promoting choice than is the
liberal’s narrower concern with spontaneity alone, which some-
times tolerates situations in which individuals are in other
ways cut off from the fully human use of their faculties.”*

So, in order to enhance flourishing, including significant
choice, Nussbaum and others seem to be willing to grant
some people—the government—the power to compel other
people to provide for those in need to at least whatever will
secure for them the materials that satisfies such “comprehen-
sive concern.” The need, of course, does not arise because oth-
ers have done anything to the needy, thus their enforceable
obligation to alleviate it is dubious. At most others ought to
extend help as a matter of their generosity.>!

In Nussbaum and others, however, notice the assumption
that since “something ought to be done,” then “government
ought to do it.” Unless one assumes there is some semantic
equivalence or direct implication between these two claims, a
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linking premise is needed. That this fallacious move places
others into the position of subservience—even servitude—to
those in such need appears to Nussbaum to be unproblematic.
In a sense Nussbaum & Co. generalize globally the rationale
offered for Good Samaritan laws, even though the latter per-
tain to emergencies (such as an injured party in need of med-
ical attention after a car crash) and, in any case, are subject to
the criticism that no one is to be put in anyone else’s service
against his or her will.%

The bottom line is that in all these cases it is alleged that
human beings are entitled to provisions from unwilling others
who have them and government officials are very much in the
business of securing such entitlements. (Sen’s works routinely
use titles that include the concept of “freedom” but in the am-
biguous sense whereby both negative and positive freedoms
['] are at issue for him and those who sympathize with his ca-
pabilities approach.)

This approach is natural to socialists who see human be-
ings as essentially species beings. For nonsocialists, however,
the defense of positive rights and the capabilities approach
may be linked to the American idea—from the Declaration of
Independence—that “governments are instituted” so as “to
secure . . . rights.” Although the rights to be secured were neg-
ative ones—to life, liberty, and the pursuit of happiness,
among others—it makes sense for those who see government
in the role of enabling people rather than protecting their sov-
ereignty to introduce the idea of positive rights. These would
then still require being secured by the government, although
now by means of a vastly expanded administration involving
wealth redistribution as a central function. The balancing be-
tween securing negative and positive rights would naturally
become a central element of the political processes, issuing in
repeated class-warfare-type political activism.

Because it is itself arbitrary and incoherent, the doctrine of
positive rights leaves government free to be arbitrary and inco-
herent. As long as some people are getting resources that were
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earned by somebody else, that’s all that counts. One day it’s
aiding AIDS research that tops the to-do list; the next it’s fos-
tering the arts by splurging on PBS; the next it’s curing every-
one of smoking and plundering the tobacco companies. No
principles, no logic, no standards of restraint tell us from day to
day what one will be free to do and what one will be prohibited
from doing; there is no surefire way to know. As under fascism,
whatever the leaders say, goes, so long as they continue to gen-
uflect mechanically before the altar of democracy.

If we are to reverse course, and achieve a more consis-
tently free society, we must tear up the counterfeit standard of
rights and restore a gold standard—the standard that enables
us to actually pursue, and achieve, life, and happiness.

Against Mandated Affirmative Action

Over the last few years the United States has required all
government agencies at the federal and state levels—includ-
ing firms doing business with the state and schools that are
state administered—to practice affirmative action. Some claim
that the phrase itself refers to a uniquely legal or public policy.
It is, they claim, a term of art for this unique practice, not
matched by anything apart from what government does.

Actually, the practice itself has always existed and only re-
cently has been dubbed “affirmative action.” It amounts to
people’s making an energetic, vigilant effort to benefit, in
trade or other activities—including admission to schools, pro-
motion to higher ranks in fire or police departments—some
special group deemed to be disadvantaged. As such affirma-
tive action is a rather familiar practice in life, albeit not so des-
ignated until recent times.

When one hires people or goes to a shop owned or oper-
ated by someone from an actually or apparently disadvan-
taged group—blacks, Hispanics, Italian, Hungarian, or Polish
Americans—one is often embarking upon what is the desired
behavior sought via affirmative action. Similarly, when one
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selects a restaurant because one believes those who own or are
employed there need some extra support so as to gain a leg up
in the business, one is engaging in affirmative action. The buy-
ing of works of art just to encourage artists or patronizing some
store in the hope that those who run it will remain in business—
even though at the moment one has no particular wish for its
services or goods—counts as affirmative action as well.

Consumers and producers have for centuries embarked
upon such practices. Some famous black Americans acknowl-
edge this, as did the late Carl Rowan, a black journalist, when he
told a group of students on C-Span that his “employer practiced
affirmative action” when he got his first job as a reporter from a
white publisher. The latter apparently decided to give Mr.
Rowan a chance because he was black and he wanted blacks to
gain access to journalism. This decision also paid off for the em-
ployer, given Mr. Rowan’s excellent performance on the job.

The type of official affirmative action that’s at issue in con-
temporary debate—for example, in connection with Proposi-
tion 209, the California referendum that went into effect a
while ago, banning all preferential hiring by state agencies,
whatever the motivation—has to do with government orders
to select students or contractors on the basis of racial or sexual
criteria not relevant for the purpose at hand. It is the govern-
ment that selects the (groups of) people who are to be proper
candidates for affirmative action, usually based on certain so-
ciological and historical facts pertaining to the disadvantage
many of the race or sex in question have suffered in the past
and the assumed advantage accrued from such disadvantage
to the dominant groups, usually Caucasians. By this means the
matter of deciding who is to be the beneficiary of affirmative
action and whether the practice is a good idea is taken out of
the hands of those who have to carry out the policy.

Thus often those required to act affirmatively cannot claim
credit for their occasional good judgment in adopting the
practice since they carry it out under the threat of punishment.
Of course, some might well have done the right thing anyway,
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just as some volunteer for service in a war even when con-
scription is in force. But for others, who act because the prac-
tice is mandated by law, any credit for the deed is voided by
the bureaucrats, except in so far as having a minor say
through the democratic representative process is concerned.
Beyond this minimal genuine affirmative action expressed
during the vote for a policy or person, many of those imple-
menting affirmative action policies carry on as ordered, leav-
ing it indeterminate as to whether they followed their
conscience or merely complied.

When it comes to government’s following affirmative ac-
tion policies, another distinction needs to be kept in mind. A
government which is confined to its proper scope of authority
is under the fiduciary duty to serve well all those under its ju-
risdiction. That is the spirit underlying the Fourteenth
Amendment to the Constitution—no citizen’s due process
(i.e., what the citizen is owed) is to be neglected by the gov-
ernment. We ought all to be treated equally well under the
law, no one is special. That is what citizenship implies.

When governments engage in affirmative action, this prin-
ciple is violated.®® Government conducted affirmative action
is procedurally unjust. Governments must relate to people as
citizens, period, not as some special group in whom a special
interest is taken. That is the only way government can be
just—it is why justice is depicted as blind.

Some will argue that sometimes government must pro-
vide protection to special groups when their members are the
target of injustice. Blacks, therefore, may receive special treat-
ment, as per affirmative action policies, because they are tar-
gets of unjust discrimination, something that affirmative
action would redress.

However, injustice is never a matter of how groups, but
only of how their members, are being treated. Any redress
must, therefore, be a matter of rectifying or punishing those
who committed the injustice, not members of groups whose
other members have been unjust to some persons. Affirmative
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action, therefore, administers collective punishment, some-
thing that is anathema to a system of justice that must respect
and protect individual rights.

Let us return to private affirmative action. Even there it
would be valid only in emergency, rare cases, such as those
having to do with new arrivals in a country or, more generally,
with people who may need a temporary break, as it were. A
private company may elect to do this but is always open to
criticism if the policy persists, discriminates unjustly, and un-
dermines good business. Publicly held corporations, further-
more, could practice affirmative action only when those who
own its stock have instructed management to do so. Since af-
firmative action, rightly understood, can only have a valid
point when the details of a situation are well known—it must,
in other words, amount to local policy contingent on special
knowledge and circumstances—most publicly held compa-
nies would have little justification to practice it. (An exception
might be if there is some disaster nearby and the company de-
cides temporarily to lend a hand to its casualties.)

Government-conducted and dictated affirmative action is
not only unjust but can become the source of serious resent-
ment to anyone, be they racists or not. The following might
help make this clear.

If one who is white were to call a black person a “nigger,”
that, however insulting it is, does not justify being beaten up
for it. No one should be assaulted for being insulting, period,
and that goes for whatever they say.

Now, in the same vein, people’s sovereignty—their free-
dom, for example, to associate only with those who are
willing—should not be usurped by government, even if their
judgments and conduct leaves much to be desired. I may
choose rotten pals, an unsuitable mate, or the wrong employee,
but what I do must remain my choice, not that of others who
impose their judgment against my will. (Of course, if I an-
nounce that my offer of a service or good is available to all po-
tential purchasers, it can be legally actionable if I then impose
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an unannounced standard of selection after the fact. By the
standard of the “reasonable person,” it is to be expected that
without full disclosure of special criteria, none will be applied.)

In any case, freedom to associate with those who are will-
ing is a hallmark of a free society. This means freedom of asso-
ciation across the board, even in cases where such association
is misguided by racial prejudice and where those affected
forgo serious benefits as a result, ones they would enjoy were
those with the prejudice acting more rationally, decently. The
reason is that in associating with others—except where con-
tracts specify otherwise or where one would violate another’s
basic and derivative rights—one is making a decision as to
how one will live one’s own life, be this judgment good or bad.
To make a person devote his or her life—or any portion of it—
to a purpose he or she rejects amounts to subjecting the person
to involuntary servitude. No free society can tolerate this, even
for purposes that can be quite admirable.

Law professor Richard Epstein® of the University of
Chicago has argued the radical but sound thesis that even the
bulk of civil rights legislation of the 1960s cannot be consid-
ered of real help to blacks and women in our society. Epstein
agrees that such legislation is in violation of a fundamental
principle of free societies, namely, freedom of association.
Civil rights laws violate the right to freedom of association by
forcing people to hire and promote folks they may not want
to. By this means the spirit, if not the letter, of a vital and
sound principle of the American constitutional system is as-
saulted. Whatever gains may have been reaped through such
legal action are marred severely because of this fundamental
flaw that is embodied in securing them. Indeed, all civil rights
legislation is wrong that goes beyond striking down racist and
sexist policies by government, ones that violate the provision
of the Fourteenth Amendment prohibiting “the denl[ial] to any
person . . . equal protection of the laws”—so that cops and
judges and government in general may not deliver services
differentially to the citizens they serve.
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Mandated affirmative action programs are also an insult
to the people who are intended to be helped by it. Certainly
blacks and women have suffered in the past from injustices, as
have other groups throughout human history. To think that it
is now necessary and proper to “even the scales” is wrong
from several perspectives, not the least of which is that be-
cause the really guilty parties are mostly dead, one can pun-
ish only innocent people. This mirrors the practice in Ghana
where a young virgin from a family is given to a priest so as
to atone for the sins of some elder of that family. It is the
height of injustice to punish the innocent just because the
guilty are no longer around.

Accordingly, when citizens are restricted regarding who
they hire or do business with, their own judgment is su-
perceded by others and they are placed into servitude to oth-
ers by such a policy. Among other things, this serves to
obscure their own wrongdoing. It, furthermore, can seriously
obstruct their own appreciation of the wrong they do. Indeed,
policies such as mandated affirmative action encourage preju-
dice to linger, even if underground. For what folks will focus
upon is not their own prejudicial conduct, which they might
have been prompted to reflect upon by being treated as free,
sovereign citizens who are in charge of their own lives, and
had they been addressed as capable of changing their own
free will of how they behave. Instead, they will focus upon the
fact that their sovereignty has been denied, their freedom
taken away, and in that regard they have a just complaint.

Affirmative action also gives the racists among us a ra-
tionalization for racism, only now their animosity toward a
minority has some semblance of justification: if women and
blacks support mandated affirmative action, is there not really
something wrong with women and blacks? After all, they give
backing to tyrannical policies of government.

It is also worth considering that mandated affirmative ac-
tion may not really help those blacks and women who can use
the help. Instead it is the middle-class blacks who appear to
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get from this government mandate a boost in their economic
or professional lot. The very people who ought to continue to
make it on their own and have every chance to do so appear
to get the extra, unfair advantage. Those in genuinely bad
straits often are not even touched by this facade of assistance.

But while arguably nothing much of substance gets done
for most blacks by affirmative action, the policy does every-
thing to boost the self-image of racist Americans. For now
they can submerge their racism within a legitimate rage. They
can now hate the government for imposing on people plainly
unfair, even racist, policies.

What irony! Supporters justify this program on grounds that
it supposedly creates a level playing field, one that is needed af-
ter many decades of injustice inflicted upon those who are the
subject of mandated affirmative action. In fact it appears instead
to help exactly those who seem to have no desire for fairness
and good sense about matters of gender and racial justice. These
very people against whose mentality the programs were sup-
posedly enacted now finally gain public sympathy in its wake.
If one were a racist, this would be most welcome.

Another aspect of this policy is that it treats the minorities
intended to be benefited as if they were inept at recovering
from the damage that past injustice has inflicted upon them.
Are blacks and women unable to rise from the ruins of their
families? Jews, Hungarians, Poles, and millions of others
throughout history had to recover without the benefit of the
U.S. Congress, without allegedly remedial public policy in the
way of mandated affirmative action. Arguably, this approach
is only going to hamper the recovery itself, by instilling in
folks the conviction that they are, after all, not quite up to han-
dling problems the way others can. (Jim Sleeper makes this
point in his Liberal Racism.)®

In the social realm it seems progress has been forthcom-
ing, but it is obscured by all the hope invested in government
remedies. These days, for example, being racist is not accept-
able in the deep South. A while back I heard a hospital worker
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in Opelika, Alabama, make a racist remark about a black col-
league. When I rebuked him for it—he made the racist com-
ment to me—he said “I am sorry, I am a racist, but I cannot
help it.” His response reflected not self-righteousness but a
desperate effort to seek some kind of excuse. This presup-
poses that the man knew very well that his racism is not some-
thing acceptable in a decent human being. Yet, I'll bet that if
this guy were to lose a promotion to an African American be-
cause of mandated affirmative action, he would feel comfort-
able about hating them, under the guise of hating big
government. How convenient, not having to live squarely
with your vile, irrational feelings, having the government
help you to disguise them as anger at oppression.

If any group has very good reason for opposing affirma-
tive action mandates by the government, it is American
blacks. It is, as Shelby Steele noted on the PBS News Hour, a
way white liberals can feel good about themselves without ac-
tually having to do much of substance.

Against the War on Drugs, and for Tolerance

In an important essay in the now discontinued publication
Heterodoxy [“Just Say Yes!” September 1996], Peter Collier dis-
misses the libertarian view on drug abuse by saying that its
“strong appeal . . . is that it plays well with the American no-
tion of rugged individualism and don’t tread on me.” After
this dismissive, anti-intellectual characterization of the posi-
tion’s “appeal” (never mind the merits of the arguments be-
hind it), Collier goes on to say that “its defect is that it
nowhere acknowledges the enormous destructive power of
psychoactive substances and their ability to cause the disinte-
gration of individual personalities, families and communities,
and the fact that it is based on the questionable assumption
that individuals will act less anti-socially when drugs are legal
and guilt free than they do now when they are illegal and stig-
matized.”
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As a libertarian who has often advocated drug legaliza-
tion, I know that Mr. Collier has got it wrong.3® Most libertar-
ians fully acknowledge all of what Mr. Collier claims they do
not. Most of them do not predict with any measure of cer-
tainty that people “will act less anti-socially when drugs are
legal,” etc. What they claim is that people ought to and will be
able to act less antisocially and will no longer act criminally as
drug users, in light of the decriminalization of drug abuse.

Most of all, libertarians claim that it is morally wrong and
bad public policy to punish people who violate no one’s rights
and who already punish themselves by abusing drugs. They
argue that the mere fact that some vices are far more tempting,
far more difficult to resist, than others does not justify the pa-
ternalistic actions of the state against those who lack the
strength of will and character to resist. They defend legaliza-
tion on the grounds of principles such as the right to one’s life,
one’s liberty of conviction and action, and the right to one’s
private property, all of which are relentlessly abrogated by the
drug war that Mr. Collier’s statist approach to the problem
supports. They add that allowing the state to intrude upon in-
nocent citizens for this reason more or less opens the door for
it to intrude for any other—as William Pitt the Younger noted,
“Necessity is the plea for every infringement of human free-
dom. It is the argument of tyrants; it is the creed of slaves”
(speech on the India Bill, November 1783).

Libertarians—albeit summoning somewhat different ar-
guments for their conclusion (as it is to be expected from a di-
verse and individualist lot)—not only find the drug war, as
well as all the drug, alcohol, and related prohibitions, be it in
America or anywhere around the world, not only a sustained,
unremitting violation of individual rights but a demoralizing
approach to helping people who find it very tough to deal
with drugs. They consider it a social calamity when govern-
ments posture as Florence Nightingales, thereby displacing
the much more promising avenue of rescue via the work po-
tentially available from local communities—families, friends,
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professional associations, religious groups, etc., all of which
are better positioned to address drug-related problems than is
any level of government.

Conclusion

Libertarianism rests on numerous ideas drawn from various
disciplines, and none of those could be fully explored here. The
thrust of the position should by now be plain enough: Indi-
viduals are responsible to live their lives properly and ethi-
cally, and this requires that they be able to choose how to act.
Further, within their communities they require a sphere of per-
sonal authority or jurisdiction, which is best secured via a well-
protected set of basic rights, including the right to private
property. Individuals have the right to pursue their happiness
by forming special communities, provided all members choose
to be part of them and everyone enjoys what the economists so
quaintly call “the exit option.” It is the role in their general
communities—in the polity—of the legal order or government
to secure their rights, and for this the people entrusted with
that role must strictly abide by due process, which is to say, es-
chew the violation of rights as they secure rights themselves.?”

Some have charged that libertarianism is utopian and for
that reason alone a bad idea. Libertarianism is, of course, the
consistent, uncompromising development of certain notions
we are all familiar with—for example, the barring of physical
force from human relations, the requirement that even as we
retaliate against or fend off coercive physical force, we need to
act with restraint, or that one of the differences between hu-
man and other living beings is that the former can, if they act
with discipline and perseverance, exclude brute force from
their community lives (that is, they can be civilized).

As such, libertarianism is demanding, because it has no
tolerance for anyone’s, including government’s, coercive
meddling for any purposes whatever. Government—which is
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to say, certain other people—is not to be our daddy, nanny, or
uncle; it is to be our civilized bodyguard.

The reasoning behind these ideas is not simple, but it in-
cludes one crucial fact that immediately refutes the claim that
libertarianism is utopian. That is that human beings are in fact
incapable of being forced to be morally good. It is up to them
whether they will, or whether they will fail in that all-important
task. We have free will, and we ought to excel at being human
individuals, but there is no formula by which that goal can be
guaranteed. Indeed, one reason government must be limited
is that it wields a very dangerous weapon, namely, physical
force, a weapon that may only be used by people who know
their limits clearly and well; otherwise those in government,
who are just like us, become despotic, tyrannical.

Utopia, in contrast, is a form of society wherein morality is
guaranteed, where everyone is going to do what is right and
be happy and fulfilled. Shangri-La is a good example, as were
Sir Thomas More’s Utopia and Karl Marx’s communism. In
those proposed societies the objective is to secure for every-
one, by means of political organization and action, perfect ful-
fillment. (That is why Marx could envision the withering
away of government itself, since once utopia has been reached
there will be no need for law enforcement—all of us will be
law abiding, automatically.)

It is clear from just this brief contrast between libertarian-
ism and utopianism that the two are opposites. No, libertarian-
ism is not dystopian—not, that is, based on the view that social
life must turn out terribly. It is entirely noncommittal about
how good people will turn out to be, with the one provision:
when people are free and their rights are protected, the chances
that they will be good and decent are better than if they can
dump their mistakes on their fellows with impunity (as they
can, for example, in the welfare state that we live in now).

There is no doubt, of course, that libertarianism is demand-
ing. But all standards are demanding—they require of us to do
our best, according to certain terms. However, libertarianism
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recognizes that doing our realistic best requires freedom and
also runs the risk that we will fail. So there can be no guaran-
tees as far as the libertarian is concerned when it comes to how
good people will be once they are free. They are, however, more
likely to be better than they are when they are oppressed, regi-
mented, and ordered about in their daily lives.

The bulk of the challenges of human life, in all realms,
should be tackled without aid of coercive force, something
that critics of libertarianism seem to reject. Once the legal or-
der secures everyone’s rights—or does as well as possible at
this task—it needs to withdraw and leave free men and
women to meet the nonpolitical challenges they face. That is
the crux of libertarianism.®
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The Errors of Libertarianism

Craig Duncan

As a political philosophy, libertarianism has a certain seductive
allure. Who among us, after all, enjoys paying taxes or likes
having his or her actions constrained by laws? Our aversion to
these things makes it tempting to think, like libertarians, that
taxes and laws either should not exist or should exist only in
forms radically reduced from their present levels. Despite its
somewhat seductive allure at the abstract level, however, we
have good reason to reject libertarianism. In arguing against it,
I will make four major objections to it: the “Unanchored Prop-
erty Objection,” the “Inadequate Defense of Dignity Objection,”
the “Dilemma of Consent Objection,” and the “Insufficiency of
Charity Objection.” To these objections I now turn.!

1. The Unanchored Property Objection

Interestingly, Professor Machan'’s libertarianism and my dem-
ocratic liberalism (which I defend in chapter 4) share some-
thing in common at the level of foundations: they both purport
to be grounded in respect for human beings’ distinctive capac-
ity for choice. Despite sharing a common foundation at the

45



46 / Chapter 2

most abstract level, however, Machan and I differ very signifi-
cantly in our concrete interpretations of the moral ideal of re-
spect for the human capacity of choice. For instance, according
to Machan this ideal entails that individuals have an absolute
moral property right to all the money or goods they receive via
market exchanges, whereas on my view the ideal instead en-
tails that legal rights to property should be defined in a way
that ensures all individuals have fair access to a life of dignity.
Exploring this difference will reveal a large gap in the argu-
ment for libertarian property rights.

According to Machan, taxation is a form of theft (p. 26).
This claim of Machan’s has to be understood with care, how-
ever. As the law stands, you do not have legal title to all the
pre-tax money that others pay to you in form of wages,
salaries, sales, etc. You only have legal title to your after-tax
earnings. Thus libertarians like Machan must concede there is
no illegal crime of stealing involved with taxation. Instead,
Machan must argue that taxation is the moral equivalent of
stealing. Hence he must argue that people have a moral right
to keep and control all their earnings—that is to say, a right
that exists independently of any government-created laws or
other conventions, much like the human rights not to be mur-
dered, tortured, enslaved, and so on.

Several fatal problems beset this view of moral rights to
property. An analogy will help make these flaws vivid. Sup-
pose Annie is an antiques dealer who sells her wares from a
small stall housed in a large building containing an antiques
market, with many other dealers selling their wares at similar
stalls. The building’s owner, suppose, charges vendors a per-
centage of their sales intake—say, 20 percent—as payment for
the opportunity to sell from one of the building’s stalls. If An-
nie’s earnings in sales for a given month were $2,400, then al-
though that amount of money is in her possession, it is not
hers, if by “hers” is meant legal ownership; $480 of those dol-
lars in fact legally belong to the building’s owner. The owner
is not stealing her money when he demands this sum from
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her. Suppose that Annie recognizes this but goes on to protest
that the antique mall owner’s commission charge violates her
moral right to keep all of her sales earnings. The obvious re-
ply to Annie’s charge is that but for the market owner’s ini-
tiative and effort—in constructing the building and the stalls,
in maintaining it, in securing it, in advertising its existence,
and so on—Annie would not have had the opportunity to ac-
quire any sales earnings in the first place. This makes it churl-
ish at best and exploitative at worst for her to insist that she
has a moral right to every penny of her sales.

Something similar is true of government taxes; after all,
the existence of our economic opportunity is highly depen-
dent on the government’s activities of enforcing contracts,
protecting legal property rights, keeping the peace, maintain-
ing the national defense, printing currency, insuring bank de-
posits, preventing monopolies, fighting inflation, negotiating
trade agreements, maintaining transportation infrastructure,
and so on.? As in the case of Annie the antiques vendor, then,
to insist that one has a moral right to all of one’s income earn-
ings is to ignore the efforts of one’s fellow citizens who work
in government or who as taxpayers contribute to the support
of the government.? “Sure, without my fellow citizens” work I
wouldn’t have been able to earn the money I did,” the liber-
tarian seems to say, “but that doesn’t mean I owe my fellow
citizens anything for their work.” The exploitative nature of
this is obvious; this surely means that in fact one has no moral
right to all of one’s pre-tax earnings. A moral right to commit
the moral wrong of exploiting one’s fellow citizens would, af-
ter all, be a strange moral right indeed.*

Importantly, this skeptical conclusion certainly does not
mean that taxation is always immune to moral criticism. There
can be schemes of taxation that are tilted too heavily against
low-income earners, or schemes that are tilted too heavily
against high-income earners, so that the taxes levied are justi-
fiably judged unfair. The guiding ideal in judging this ques-
tion of fairness is one of reciprocity: there should be at least
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some rough balance between the benefits one gains and the
burdens one shoulders in contributing to society. (For more
details on this ideal of reciprocity, see my essay in chapter 4.)
This potential sort of moral criticism of tax schemes, however,
is off limits to libertarians like Machan, for according to him it
is wrong for ideals of fairness to shape laws and public policy;
laws and public policy must be confined purely to defending
individuals’ rights. (In the following section, I will in fact ar-
gue that individuals have rights to fair treatment, but in this
section I will not pursue this line of thought.) Hence Machan’s
need to object (implausibly) to taxes on the grounds that they
violate an absolute moral property right to all of one’s pre-tax
earnings, rather than on grounds of fairness.

There is another important objection to Machan’s claim
that one has a moral property right to every penny of one’s
pre-tax earnings. This is that Machan’s claim does not follow
from the foundation he provides for it. In fact Machan devotes
scant attention to the task of justifying property rights—much
less attention than this task warrants, given the importance of
property rights to libertarianism. What argument there is ap-
parently comes with the following sentence: “The right to pri-
vate property, via property law in developed communities,
secures for everyone a sphere of personal jurisdiction so it can
be determined when one is acting within one’s own sphere or
intrudes on the spheres of others” (p. 13; cf. p. 38).

The problem is that legal property rights of the sort we al-
ready have in the United States—rights that legally allow for
taxation—suffice to define adequately each individual’s
sphere of personal jurisdiction. One does not need rights to
every penny of one’s pre-tax earnings in order simply to de-
fine these spheres. How many of us, after all, currently have
our lives blighted by uncertainty as to whether the actions we
take with our possessions are legal or illegal?”

I presume Machan’s actual thought is that maximal prop-
erty rights are necessary to create a maximal sphere of per-
sonal jurisdiction—a maximal sphere of liberty, in a word. It is



The Errors of Libertarianism / 49

fallacious, however, to think that maximal property rights
lead to maximal liberty, even when the liberty in question is
negative liberty. To see this, consider that if, say, Susan owns a
field, then although she has negative liberty to use the field, as
a result of her ownership other people lack the negative liberty
to use this field except by her permission; unauthorized users
of it will find themselves on the wrong side of the law.® This
can all be quite proper; I agree that there should indeed be
some sort of legal property rights to personal belongings
available to citizens. My point is just that libertarian property
rights are not straightforwardly entailed by the value of nega-
tive liberty. This fact is easiest to appreciate if one imagines
that the libertarians” wishes are granted and everything that
can be privatized is, so that all roads are privately owned toll
roads, all parks are privately owned admission-charging
parks, all libraries are run like Blockbuster Video stores, and
so on. In such a scenario, a poor person who could not afford
road tolls, admission charges, and the like, might have no neg-
ative liberty to go anywhere whatsoever.

There is yet another well-known problem facing any ac-
count of a moral right to property, commonly known as the
problem of “initial acquisition.” Machan’s proposed moral
right to property is, after all, a right to keep whatever items
come one’s way through voluntary exchanges. But what are
these voluntary exchanges? They are voluntary exchanges of
property, of course. Thus the moral value of voluntary ex-
change presupposes the existence of property rights of some
form; one cannot derive such rights from this moral value
alone. Consider an example: I give you fifty dollars, say, in vol-
untary exchange for your jacket. In order for this to be a per-
missible exchange, I must already own the fifty dollars, and
you must already own the jacket. Also, of course I acquired my
fifty dollars and you acquired your jacket via earlier voluntary
exchanges of things we previously owned, and so forth and so
on back into time. But how did the whole process get going?
There must have once been a point where some unowned
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resource—a parcel of land, say—came to be owned by some-
one, in an act of initial acquisition. But how should this ac-
quisition have happened ideally? Through some process of
“finders keepers,” or something else? Machan does not say.

I conclude, then, that Machan has supplied no foundation
in which to anchor the incredibly strong moral rights to prop-
erty that lie at the heart of his libertarianism.”

2. The Inadequate Defense of Dignity Objection

We have seen that both Machan’s libertarianism and my demo-
cratic liberalism purport to be grounded in an ideal of respect for
the distinctive human capacity for choice—that is, an ideal of re-
spect for the distinctive dignity of humans. We have already seen,
however, one important difference of interpretation regarding
this idea, a difference concerning property rights. In this section I
will examine another difference in interpretation, one concerning
the legitimate uses of force in defense of others” dignity.
According to libertarianism, force can be legitimately used
in only a few types of situations.® The kernel of truth in liber-
tarianism’s hostility to force is that there is indeed a strong
moral presumption against force, inasmuch as subjecting oth-
ers to force bypasses their valuable capacity for choice. On
Machan’s extreme interpretation of this truth, we can appar-
ently override this presumption and permissibly use force
only in two cases: when the person subjected to force has him-
self or herself earlier authorized the use of force (by consent-
ing to a legally binding contract, say) and when the person
himself or herself fails to respect another person’s dignity by
intentionally using physical force to interfere with the other
person’s choices, as is the case with murder, assault, and theft.
By contrast, my theory allows the use of force in additional
cases. This is so because a person can fail to respect another’s
dignity in more ways than just the single way of intentionally
using physical force to interfere with the other’s choices.
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These other ways are possible because there is after all such
a thing as economic power over others.” The power to hire a per-
son (or not) is obviously a significant form of power. Addition-
ally, being fired from one’s job can be a serious disruption to
one’s life. A failure to be promoted as expected can also seriously
disrupt one’s plans. Thus people with the ability to hire, fire, and
promote other people (or not) have a significant sort of power.
This is inevitable, so long as firings and refusals to hire or pro-
mote people are possible, as they should be in some fashion. But
as with political power (the abuse of which libertarians are so
fond of noting) this private economic power can be abused: on a
societal level, economic discrimination against minorities can be
used to maintain a castelike system of social stratification; on an
individual level, employees can (among other things) be threat-
ened with job loss or lack of promotion unless they dispense sex-
ual favors, perform unreasonably dangerous tasks, work an
insane number of hours, or do other humiliating things they
would never do but for their employer’s power over them.

Fortunately, the state’s power can be used to make these
private forms of power more accountable, by (among other
things) enabling some form of sexual harassment suits; en-
abling the formation of employee organizations (e.g., unions);
and by passing anti-discrimination laws, health and safety
laws, minimum-wage laws, and mandatory overtime-pay
laws. The abuses of economic power listed above are abuses in
virtue of being acts of exploitation, which we can define as tak-
ing unfair advantage of a person’s vulnerabilities. More specif-
ically, exploitative exchanges are not appropriately reciprocal;
in them, one party is treated more as an instrument for an-
other’s private gain, rather than as a person in his or her own
right. In this way the exploited party’s dignity as a person is
insulted. The same is true of unfair treatment generally—the
recipient of unfair treatment is not treated as a person whose
worth is equal to others. Unfairness is a threat to dignity.

In short, there are other serious sorts of threats to human
dignity beyond the threat of intentional, forcible, physical
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interferences with other people’s choices. If the importance
of dignity grounds rights against this threat to one’s dignity,
as libertarians believe, then surely it also grounds rights
against other threats to dignity. Such rights include a right
to fair access to economic opportunity, a right to fair access
to personal security (for one’s body and property), a right to
fair access to political influence, and a right to fair access to
criminal justice (that is, a right to a fair trial).

We should now ask whether these rights are “positive
rights,” as Machan understands them. A simple answer of yes or
no is not possible here; these “fairness rights” are like Machan’s
idea of positive rights in some respects, and unlike them in oth-
ers. Fairness rights are like Machan’s idea of positive rights in
that their observance will require positive efforts from others,
rather than merely the sort of forbearance shown in refraining
from murder, assault, and theft. This is so because (as I say in
chapter 4) like most other good things in life, fairness is not free
of charge. Fairness does not spontaneously occur, like the beauty
of a sunset. Fair access to political influence will require the
funding of voting booths, ballot printing, tallying machines and
workers to operate them; a right to fair trial will require the
funding of highly trained judges, stenographers, and public de-
fenders for indigent defendants, not to mention courthouses,
law books, and the like. Fair access to economic opportunity will
require some system of publicly funded education so that igno-
rance does not radically reduce the opportunities open to chil-
dren of poor or negligent parents. Fair access to personal
security will require some public protective system of police,
prisons, and armed forces. The rather horrifying alternative of
private protective associations (private, for-profit police forces,
which one hires on one’s behalf) would at best lead to a situation
in which the wealthy have superb protection and the poor have
meager protection or none at all—a security analogue of the cur-
rent health care situation in the United States.!’

Thus fairness rights are like Machan’s idea of positive
rights in that their observance costs something. However, they
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are unlike Machan’s idea of positive rights in other regards.
First, they are not a “right to be made happy,” as Machan says
(p. 24). Instead they are access rights. A right to a fair trial, for
instance, does not guarantee you will be found innocent. A
right to fair access to economic opportunity does not guaran-
tee you will be happy; you must make yourself happy by
working to make use of your opportunities. A right to a fair
vote does not guarantee your favorite candidate will win—
and so on. Second, fairness rights are not necessarily rights
against everyone in the world. Instead they are first and fore-
most rights against the institutions that possess power over
you; that is, they are rights to fair treatment at the hands of
these institutions, and thus they are rights against all those
participants who have the power to shape these institutions.
For example, the right to fair access to economic opportunity
is most fundamentally a right against your government, inso-
far as its laws create and sustain the economic system that pre-
vails in your country. Inasmuch as our government is a
democracy, moreover, the right to fair access to economic op-
portunity is a right against your fellow citizens, who have
power to influence the government. Note, however, that cor-
relative with this right there is also a duty. As an economic
participant, we might say, you have a moral right that the eco-
nomic system into which you were born ensure you fair access
to economic opportunity, but as a citizen you have a moral
duty to do your fair share of the work needed to support a fair
economic system. Thus these are not rights to get anything for
free.!

In short, Machan'’s objections that positive rights are rights
to be made happy, or to get something for free, do not work
against the fairness rights that I have defended. One other ob-
jection Machan makes is that positive rights conflict with nega-
tive rights. “If positive rights are valid,” he says on page 23,
“then ‘negative rights” cannot be, for the two are mutually con-
tradictory.” This is mysterious. The rights to a fair trial, to fair
access to economic opportunity, and so on, certainly do not
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stand in contradiction to one’s negative rights against murder,
assault, censorship, religious persecution, and so on. A state can
define and protect all these rights simultaneously. To be sure,
inasmuch as respecting positive rights requires economic contri-
butions from many people, positive rights do conflict with one
alleged negative right, namely, a property right to all of one’s
pre-tax earnings. As I have argued in section 1, however, it is im-
plausible to suppose that this alleged negative right exists.

Finally, it is likely that Machan would make yet another
objection, namely, that it is a mistake to see these rights (as I
do) as fundamental, pre-legal rights. Instead, says Machan
(p- 22), these rights, when they exist, are established contrac-
tually, by citizens consenting to a government. If by this he
means that the rights to a fair trial, to an equal vote, etc., exist
only in the case where citizens have created a government that
legally recognizes these rights, then I disagree. Fairness rights
exist whenever relations of power exist. Since government is a
power-wielding institution, we can and should judge its laws
by asking whether they respect citizens” fairness rights. The
problem with Machan’s alternative, consent-based view will
be explored in the next section.

3. The Dilemma of Consent Objection

Machan places himself in a tradition dating back to John
Locke by insisting that in order to be legitimate a government
must obtain the consent—even if only the tacit consent—of all
the citizens under its authority.!? Unfortunately Machan’s fail-
ure to provide much detail regarding the nature of tacit con-
sent leaves his position open to several important objections.
First, what counts as tacit consent to a government’s author-
ity? Does mere residence in a country suffice, as Locke be-
lieved?™® If this is Machan’s view, it is unconvincing. As the
eighteenth-century philosopher David Hume pointed out in
criticism of Locke, the burdens of exiting one’s society and set-
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tling in a new one are high enough to make exit an intolerable
or nonexistent option for most people. There is the cost of
moving to and resettling in a foreign country, in addition to
the burdens of adjusting to a new culture and possibly a new
language.'* One may have moral duties (e.g., caring for eld-
erly parents) that tie one to a specific locale. Finally, and most
decisively, one simply may not be able to find another coun-
try that will legally let one in. For the majority of people, then,
remaining in the society of their birth is not a choice in any
significant sense, and thus their residence cannot plausibly be
construed as an act of tacit consent to society’s authority.
Even if Machan were somehow able successfully to rebut
this objection, it is not clear to me that a “residence = tacit con-
sent” claim genuinely supports his position. For, of course,
Machan wants to limit sharply government’s authority, but an
undemanding account of tacit consent threatens to legitimate
all manner of activities that he regards as illegitimate. For ex-
ample, the Swedish government, with its heavily regulated
economy and its high levels of redistributive taxation, is anti-
thetical in most ways to libertarianism. But if simply remain-
ing in Sweden counts as tacitly consenting to the government
there, then Machan must concede there is nothing illegitimate
about Sweden’s decidedly non-libertarian government.
Alternatively, Machan can opt for a more demanding ver-
sion of tacit consent. There are problems, however, with this
option. If residence does not suffice for tacit consent, there will
surely be individuals living within a country’s borders who do
not consent to the government there. Maybe they want no
government at all, or a more socialist government, a more lib-
ertarian government, a more religious government, or what-
ever. Will such individuals be permitted to stay in society but
be exempt from its laws? This would destroy the rule of law.
Instead, will such individuals be told to secede and convert
what land they own into their own sovereign nation? This will
not do either. A choice of “either consent or secede,” like the
choice of “consent or move abroad,” is an empty one for most
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people; rejecting the unrealistic option of secession hardly suf-
fices for tacit consent. Moreover, even when someone is willing
to convert his land into a separate nation, it is foolish to permit
this. Swiss cheese-style secession is undoubtedly a recipe for
eventual societal breakdown and its attendant dangers.

Hence, making government’s authority contingent on all of
its citizens’ consent runs into problems no matter how one un-
derstands consent. The best response to this dilemma is simply
to concede that political society, owing to its territorial nature,
is unlike other associations to which one might belong; one is
simply born into it, rather than voluntarily deciding to join. It
would be nice if it were otherwise, but realistically we must
concede it is not. From this observation, one can proceed in two
directions: like anarchists, one can claim that all governments
are thereby illegitimate; alternatively, one can argue that the
benefits of (some forms of) government are so substantial that
government is legitimate, despite the fact that not all citizens
consent to it. The second direction is surely the right one.

This has important implications for the fairness rights dis-
cussed in the previous section. Since society and its laws cannot
be founded on the consent of all of its members, we have to set-
tle for the next best thing to a consensual society, by creating a
society (a democracy) the basic structure of which has the con-
sent of the majority of its members and deserves the consent of
all of its members. That is to say, we should create a society the
basic structure of which we can reasonably ask all others to ac-
cept, even though we can predict that some unreasonable citi-
zens will not in fact accept it. (For further discussion of this
idea, see chapter 4, section 3). Since we cannot reasonably ex-
pect citizens to accept institutions that treat them in fundamen-
tally unfair ways, this means that when governments exist at
all, they must create laws that respect citizens’ fairness rights.

Of course, this will hardly settle the matter as far as
Machan is concerned. “Even if Duncan is right that there exist
fairness rights,” he might say, “it is up to citizens voluntarily to
protect them, by voluntarily funding a legal system that gives
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citizens a fair trial, by voluntarily funding an education system
that gives citizens a fair start in life, and so on.” Indeed, on
Machan’s extreme view, even his own favored libertarian
rights to security of person and property can legitimately be
protected only by a police force that is funded in a voluntary
fashion, rather than by tax revenues. So we must ask: Why not
leave the funding of rights-protecting institutions to charity,
rather than taxes? This is the subject of the following section.

4. The Insufficiency of Charity Objection

According to Machan, all taxation is “on par with forced la-
bor” (p. 20 , quoting Robert Nozick), on a par with conscrip-
tion (pp. 12, 25, and 31), or on a par with indentured servitude
(pp. 24, 28, 33). A government escapes these evils only by re-
nouncing taxation altogether and opting for a voluntary sys-
tem of funding. This view, however, suffers from several
severe flaws. For starters, note the numerous and obvious dis-
analogies between taxation and forced labor, which make any
serious assimilation of the two little more than overheated
rhetoric. Under a scheme of taxation, and unlike a scheme of
forced labor, you get to choose what sort of career you will
pursue and where you will live. You can choose whether you
value material goods more than leisure time, or vice versa, and
choose between more demanding and less demanding jobs ac-
cordingly. Indeed, if you are ultra-wealthy, you may not have
to work at all, for you may instead live off of investment in-
come. It surely shows a serious lack of proportion to think of
some multimillionaire—who may well at this moment be sip-
ping scotch on the deck of his yacht in the ocean waters near
his second home—as anything like an indentured servant.
Putting aside Machan’s overheated rhetoric, one can also
object to his view on grounds of realism. This objection has
two aspects. First, the current behavior of many citizens
shows that it is foolish to believe that leaving things to charity
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will generate sufficient funds to protect citizens’ rights to se-
curity and fairness. Many individuals and corporations cur-
rently exploit each loophole in existing tax law, setting up tax
shelters, moving their domicile abroad, and so on.!> What rea-
son do we have to think that repealing all tax laws will sud-
denly lead these individuals, via some unprecedented
conversion to civic-mindedness, to make sufficient contribu-
tions to the maintenance of government institutions? Second,
it is not only the tax avoidance of current individuals that
gives cause for alarm; one should also be alarmed by the be-
havior of many individuals in real-life economies of the past,
which in a great many ways were nearer to the laissez-faire
ideal than our own. For instance, two centuries ago, at the
start of the Industrial Revolution, and onward until the ap-
pearance of the welfare state in the twentieth century, laws
regulating workplace safety, working hours, etc., were either
nonexistent or minimal at best and barely enforced. Many rich
landowners and industrialists then showed themselves to be
serenely indifferent to the plight of their fellow citizens, living
in conspicuous luxury while masses of people suffered.

And suffer they did. In a study of Great Britain, for in-
stance, the economic historian Roderick Floud reports that as
late as 1914 “much more than half of the population lived at
or close to levels at which their health was affected by the lack
of food, warmth, or housing.”® For many people—an esti-
mated 30 percent of the population in London, for example—
these health effects were serious enough to render them
unable to work a normal day as adults. For those who could
work, life was hard. In 1856, for instance, the average work
week was sixty-five hours(!)—twelve hours a day Monday
through Friday, and a half-day on Saturday. Many workers
worked longer hours than these. Work, moreover, was often
dangerous, with many miners dying prematurely from black
lung, potters dying from lead poisoning, needle-grinders suf-
fering from “grinder’s asthma,” match-factory workers be-
coming disfigured by phosphorous-caused “phossy-jaw,” and
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so on.” It would be foolish to jeopardize the tremendous gains
that have been made since the start of the Industrial Revolu-
tion by returning to a laissez-faire economic system and trust-
ing in the charity of the well-off.

This cautionary point draws further strength from an
awareness of what social scientists and philosophers call “col-
lective action problems.” Consider, for instance, the safety of
factories in a libertarian regime with no workplace safety
laws. Suppose you are a charitably disposed factory owner
who wants to make his or her factory safe. The problem is that
safety devices often cost a significant amount of money, and
safe procedures may be slower at producing goods. Hence
your goods will be more expensive to produce, and you will
be unable to sell them as cheaply as your competitor, Joe
Sleazo, who cares nothing for the safety of his workers except
insofar as this affects his profit margins.'® Thus you will likely
lose sales to Joe Sleazo, forcing you eventually to choose be-
tween cutting your factory’s safety standards or going out of
business. In this way, then, even if you are charitably disposed
to your workers, the structure of the unregulated economy
may force you to lower your standards. This is the “race to the
bottom,” and in addition to being true of workplace safety, it
is true of many other business policies. As a factory owner you
may wish to pay your workers a decent wage, give them de-
cent working hours, avoid polluting the environment, and so
on, but if Joe Sleazo pays his workers subsistence wages,
works them ragged, and pollutes, then decent behavior on
your part may make your enterprise uncompetitive and put
you out of business. What a society needs to avoid this perni-
cious downward spiral is a change of the rules of the game, in
the form of workplace safety regulations, minimum wages
laws, overtime regulations, anti-pollution laws, and so on.

Moreover, there are other collective action problems, be-
yond the “race to the bottom,” to which libertarianism is ex-
posed. Consider for instance Machan’s insistence that all
government institutions be funded by voluntary contributions
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rather than taxes. Problems arise for this proposal even if we
restrict our attention to the institutions Machan himself ap-
proves of, namely, the legal system, police forces, and the
armed forces. This is because these institutions are, in the lan-
guage of economists, “public goods”—that is, goods the exis-
tence of which requires the contributions of many people but
the benefits of which can be enjoyed by all people, even non-
contributors.' If I live within the borders of the United States,
for instance, I will be protected against foreign attack like
every other resident, whether or not I pay money to support
the armed forces. I will also benefit from the deterrence of
crime created by the police force and legal system, whether or
not I pay to support these institutions.

This fact creates the incentive to become a “free-rider”: “If
I will acquire the benefit whether I contribute or not,” some
people will reason, “then why contribute?” This incentive to
free-ride is problematic for at least two reasons. First of all, if
enough people reason in this fashion, there will be insuffi-
cient funds to supply the good. The good’s existence, then, is
made vulnerable or is ruled out entirely. Secondly, even if
there are enough scrupulous contributors (as compared with
free-riders) to fund the good, these scrupulous contributors
are being exploited by the free-riders. This is bad enough in
itself, but it may well have an additional bad consequence:
rather than be exploited by their fellow citizens, after all,
many initially civic-minded individuals may cease their own
contributions in disgust—better to be a non-contributor than
a sucker, they may reason—thereby further threatening the
good’s existence. The solution to these two problems is to
make contributions compulsory, that is, to pay for the goods
by taxes; this will protect the public good against the threat
that free-riding poses to its existence, and it will protect con-
tributors against exploitation. If citizens are entitled to use
the law to defend their dignity against threats to their person
and property, surely they can use the law to defend their dig-
nity against threats of exploitation.
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Machan trivializes this line of thought by citing examples
of trivial goods. We benefit, Machan notes, from “nice looking
or smelling people we walk by,” (p. 21) but we owe them no
money for this benefit. This is right, but the good of a nice-
smelling person does not require many individuals’ contribu-
tions for its provision, and more importantly, as goods go it is
hardly in the same league (to put it mildly) as the good of pro-
tection against foreign invasion, murder, theft, and so on. This
good of protection is of fundamental importance, as any rea-
sonable person can recognize. The same is true of other goods
of fundamental importance, such as provisions to ensure that
trials are fair, votes are equally counted, access to economic
opportunity is fair, and so on.

Conclusion

I have focused on four errors committed by libertarians such as
Machan. First, they defend an extreme account of moral rights
to property but do not anchor these rights in an adequate
moral foundation. Second, despite their focus on the impor-
tance of negative liberty to human dignity, they are blind to the
existence of threats to human dignity beyond intentional uses
of physical force, namely, threats posed by private economic
power and by social arrangements that give some people un-
fair access to essential goods like economic opportunity, per-
sonal security, political influence, and criminal justice. Third, it
is unpersuasive to claim that rights to fair access to these goods
exist only when all citizens consent to a government that rec-
ognizes such rights in its laws; if governments, to be legiti-
mate, really needed the consent of all their citizens, then no
feasible government would be legitimate. Fourth, it is inade-
quate to leave the funding of rights-protecting institutions to
charity. History suggests this is unwise, and in any case people
who contribute to the support of such institutions are entitled
to protect themselves against exploitation by free-riders.
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There are other problems with libertarianism besides these
four. But these problems are enough to refute libertarianism’s
claim to our allegiance.

Notes

1. In this critique I will focus on the fundamental claims of libertarian-
ism, rather than its policy implications regarding affirmative action, drug le-
galization, and so on. The issue of affirmative action in particular is indeed
a complex one. For important defenses of it, see Ronald Dworkin, Sovereign
Virtue: The Theory and Practice of Equality (Cambridge, Mass.: Harvard Uni-
versity Press, 2000), chaps. 11 and 12; and Elizabeth S. Anderson, “Integra-
tion, Affirmative Action, and Strict Scrutiny,” NYU Law Review 77 (2002):
1195-271.

2. This is an oft-made point in the literature against libertarianism. For
some references, see Fried “Left-Libertarianism: A Review Essay,” Philoso-
phy and Public Affairs 32 (2004), note 49. See also section 4 of chapter 6 of this
book for quotations from “founding fathers” who make this very point.

3. One important disanalogy between the vendor case and the case of
taxation is the fact that vendors choose to join the antique market on the
owners’ terms, whereas most citizens are born into the state. I will explore
the implications of this important fact in section 3 below, “The Dilemma of
Consent Objection.”

4. This truth can be easily obscured by the terms used in sentences like,
“The government taxes your earnings.” For one might ask: If, as this sentence
says, the earnings in questions are yours, does this not mean that you own
them, and thus that government taxes do in fact confiscate money you own?
The answer to this question, however, is no. Possessives like “your,” “my,”
“his,” “her,” etc., do not always signify ownership. When you speak of “my
mother,” “my country,” “my shadow,” “my first kiss,” and so on, you do not
mean that you own your mother, your country, your shadow, or your first kiss
(whatever that would come to!). At a general level, the phrase “your x”
merely indicates that you stand in a relation to x that not everyone else in your
audience stands in; this leaves it open as to whether the relation in question
is one of ownership or some other relation. Legally speaking, then, the sen-
tence “your pre-tax earnings are $x” just means that you stand in a particular
relation to $x, namely, that this number is the amount that will be entered into
the tax equations that determine how much money you legally own.

5. Moreover, where there is uncertainty due to a vaguely worded prop-
erty law, one solution is to rewrite the law. Eliminating rather than rewrit-
ing a vague law is like treating a case of dandruff with decapitation.

” o ” o
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6. This point is extensively explored in G. A. Cohen, Self-Ownership,
Freedom, and Equality (Cambridge, U.K.: Cambridge University Press, 1995),
chap. 2.

7. For a survey of philosophical issues related to property rights, see
Lawrence Becker, Property: Philosophic Foundations (Boston: Routledge and
K. Paul, 1977). For a critical evaluation of Robert Nozick’s well-known liber-
tarian discussion of initial acquisition (building on John Locke’s theory), see
Cohen, Self-Ownership, Freedom, and Equality, chap. 3. Indeed, the gap in argu-
ment surrounding the problem of initial acquisition has permitted the rise of
“left-libertarians”—thinkers who are absolutists about owning one’s own la-
bor but who are egalitarians about the ownership of external natural resources.
See Fried, “Left Libertarianism” for a recent survey of left-libertarian literature.

8. Libertarians’ recognition of only a few types of legitimate force, how-
ever, does not mean that the number of instances that the libertarian state must
use armed force will likewise be few, however. I wonder whether a libertar-
ian state will need frequently to deploy anti-riot police squads to keep the un-
employed and impoverished from rioting, for instance. Machan might reply
that libertarianism, by permitting material inequalities that create incentives
for entrepreneurs to innovate, would generate the economic growth needed
to solve these problems (see for instance his claim on page 17 linking a free
market with “a more prosperous society”). The relationship between material
inequality and economic growth is a complex relationship, however, and one
that is much debated among economists. If anything, the empirical evidence
suggests a negative correlation between inequality and economic growth, due
in part to the wasted human potential among the poor and uneducated. For
further discussion, see Andrew Glyn and David Miliband, eds., Paying for In-
equality: The Economic Costs of Social Injustice (London: Rivers Orem, 1994);
Klaus Deininger and Lyn Squire, “Economic Growth and Income Inequality:
Reexamining the Links” (1997), www.worldbank.org/fandd/english/0397 /
articles /0140397 . htm; and the references in note 12 of Alan B. Krueger, “In-
equality, Too Much of a Good Thing,” unpublished manuscript available on-
line at www.irs.princeton.edu/pubs/pdfs/inequality4.pdf.

9. Though insofar as a person’s economic power depends upon the
state’s physical enforcement of his or her property rights, it is debatable just
how separate economic power is from physical power.

10. Machan, by labeling the doctrine of positive rights “arbitrary and in-
coherent” (p. 28), must think that these judgments of fairness are arbitrary
and incoherent. But what is the ground for this assertion? That people dis-
agree about fairness? This ignores the broad consensus that exists regarding
many forms of unfairness—cheating, racial discrimination, childhood
poverty, etc. Moreover, people disagree about the limits and content of neg-
ative rights, too; Machan cannot think that this makes the doctrine of nega-
tive rights arbitrary and incoherent.
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11. The only exceptions concern those who are necessarily dependents:
children, and people who owing to profound disability are incapable of par-
ticipating in the economy. For them, fair access to the means of subsistence is
a right to be provided with means necessary for a decent life. (Note the mis-
placed emphasis involved in Machan’s complaint [p. 20] that no parent has a
right “to the education of his or her children.” On the contrary, it is not the
parents who have the right to have their children educated; it is first and fore-
most the children who have the right to an education.) Children, of course,
will upon reaching maturity assume the correlative duty of this right, namely,
a duty to support a system that gives children a fair start in life. The pro-
foundly disabled will not. This is one case where the fairness rights I am de-
fending take an asymmetric form—that is, are not counterbalanced with a
correlative duty. I cannot see that this is an objection, however; the plight of
the profoundly disabled is hardly an enviable one. As such, a complaint that
the profoundly disabled are exploiting their fellow citizens does not ring true.

12. Arguably, though, Locke waffles on the issue of whether the consent
of all or of just the majority is needed. See for instance John Locke, Two Trea-
tises of Government, ed. Peter Laslett (Cambridge, U.K.: Cambridge Univer-
sity Press, 1960), 362, para. 140. For a non-libertarian interpretation of Locke
generally, see A. John Simmons, The Lockean Theory of Rights (Princeton, N.J.:
Princeton University Press, 1992), especially chap. 6.

13. John Locke, Two Treatises of Government, 348, para. 119.

14. David Hume, “Of the Original Contract,” in Modern Political Thought:
Readings from Machiavelli to Nietzsche, ed. David Wootton (Indianapolis, Minn.:
Hackett, 1996), 387-96.

15. In 2002, for instance, American multinational companies reported a
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