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Introduction to Investment Arbitration
Investment arbitration is a procedure to resolve disputes between foreign investors and host States (also called
Investor-State Dispute Settlement or ISDS). The possibility for a foreign investor to sue a host State is a
guarantee for the foreign investor that, in the case of a dispute, it will have access to independent and qualified
arbitrators who will solve the dispute and render an enforceable award.

This allows the foreign investor to bypass national jurisdictions that might be perceived to be biased or to lack
independence, and to resolve the dispute in accordance to different protections afforded under international
treaties.

For a foreign investor to be able to initiate an investment arbitration, a host State must have given consent to this.

Host State’s Consent to Investment Arbitration

Consent to investment arbitration is most commonly given by host States in International Investment
Agreements (IIA’s), including Bilateral Investment Treaties (BIT’s) as well as Free Trade Agreements (FTA’s) and
multilateral agreements, e.g., The Energy Charter Treaty (ECT).

Less frequently, consent to investment arbitration may be found in investment agreements concluded directly
between a State and a foreign investor, or it may be contained in a domestic law of the host State, such as a
mining or investment law. The United Nations’ UNCTAD maintains a list of the vast majority of instruments
providing for a host State’s consent to investment arbitration, which should be consulted at the outset of any
potential dispute to see whether investment arbitration may be envisaged.

While consent is typically nationality-based, the applicable nationality may be that of an individual or a legal entity,
providing some flexibility in terms of the treaty or treaties under which an investment arbitration may be initiated.

While starting from a very low base in the 1970’s, the number of new ICSID investment arbitrations increased
significantly in the late 1990’s.

International Arbitration Resources Search Engine Model Request For Arbitration

Model Answer To Request For Arbitration Find International Arbitrators Blog Arbitration Laws

Arbitration Lawyers

https://www.international-arbitration-attorney.com/
https://www.international-arbitration-attorney.com/
http://investmentpolicyhub.unctad.org/
https://www.international-arbitration-attorney.com/wp-content/uploads/2016/10/The-Energy-Charter-Treaty.pdf
http://investmentpolicyhub.unctad.org/IIA
https://www.international-arbitration-attorney.com/
https://www.international-arbitration-attorney.com/international-arbitration-information-meta-search-engine/
https://www.international-arbitration-attorney.com/model-request-for-arbitration/
https://www.international-arbitration-attorney.com/model-answer-to-request-for-arbitration/
https://www.international-arbitration-attorney.com/find-international-arbitrators/
https://www.international-arbitration-attorney.com/blog/
https://www.international-arbitration-attorney.com/arbitration-law-of-world/
https://www.acerislaw.com/


07.05.2024 11:10Introduction to Investment Arbitration • Arbitration

Page 2 of 7https://www.international-arbitration-attorney.com/investment-arbitration/

Substantive Protections for Foreign Investors

The substantive protections provided to foreign investors depend on the international investment agreement upon
which their claims are brought. They are different from the protections afforded by the domestic law of the host
State, and at times the protection they afford may be greater.

The most common protections afforded to foreign investors, with respect to which there is a significant volume
of publicly-available arbitral jurisprudence, include:

Protection from expropriation;
Fair and equitable treatment (FET);
National treatment;
Most-favoured-nation treatment (MFN);
Freedom to transfer funds; and
Full protection and security

Each of these protections has a defined meaning under international law, although the scope of these protections
is always debated, as arbitral jurisprudence is non-binding and merely persuasive. The UNCTAD has has
published a useful overview of International Investment Agreements and their meaning.

Initiation of an Investment Arbitration

Most investment arbitration agreements provide for a cooling-off period, frequently of 6 months, where the
investor and the host State are invited to engage in negotiations in order to find an amicable solution. The starting
point of the cooling-off period is typically a Notice of Intent to initiate arbitration proceeding against the host
State. In case of a failure to settle the dispute over the cooling-off period, as is common (many States prefer to
wait and see whether a foreign investor is truly willing to pay the high costs that are required to pursue an
investment arbitration), the foreign investor must file a Request for Arbitration in accordance with the applicable
rules of arbitration. The vast majority of disputes do not settle at this stage.
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In some cases, the investor may be obliged by the arbitration agreement upon which its claim is based to exhaust
all effective domestic legal remedies prior to initiating a claim in arbitration.

To the contrary, other arbitration agreements force the investor to either chose to sue the state before domestic
courts or before an international arbitral tribunal (so-called “fork in the road” clauses). It is very important for a
foreign investor to review the instrument containing the host State’s consent to arbitration in detail prior
to initiating proceedings, since it may be barred from later initiating arbitration if courts of the host State are first
approached to resolve the dispute.

Institutional Investment Arbitration vs. Ad Hoc Investment Arbitration

The best known arbitration institution administrating investment arbitrations is the International Centre for
Settlement of Investment Disputes (ICSID). Based in Washington, ICSID arbitrations involving parties from
Europe or Asia are often held at the World Bank’s Paris headquarters.

Other institutions such as the Stockholm Chamber of Commerce (SCC), the Permanent Court for Arbitration
(PCA) and the International Chamber of Commerce (ICC) also act as arbitration institutions administrating
investment arbitrations.

The investment arbitration agreement may also provide for an ad hoc arbitration (the absence of an arbitration
institution that administrates the proceedings). Typically, such ad hoc arbitrations are governed by the UNCITRAL
Arbitration Rules. It is said that UNCITRAL ad hoc arbitrations are less expensive than ICSID proceedings,
although statistics simply do not support this statement.

Frequently, investors are provided a choice of the arbitral institution they would like to entrust with administering
their dispute. This choice depends upon the terms of the arbitration agreement upon which the dispute is
brought.

Duration of Investment Arbitrations

The average investment arbitration takes slightly over three years. According to the ICSID’s statistics, in 2015 the
average arbitration (between the date of an arbitral tribunal’s constitution to its conclusion) lasted  “on average,
39 months.” The longest continuing ICSID dispute in history continued over a span of nineteen years, but this was
truly exceptional and involved the constitution of two separate arbitral tribunals.

There are no appeals of investment arbitration awards, although the arbitral rules under which they are brought do
provide limited grounds for the annulment or setting aside of an arbitral award.

For instance, the ICSID Rules allow for the annulment of an award if:

–  the Tribunal was not properly constituted;
– the Tribunal has manifestly exceeded its powers;
– there was corruption on the part of a member of the Tribunal;
– there has been a serious departure from a fundamental rule of procedure; or
– that the award has failed to state the reasons on which it is based.

Cost of Investment Arbitration

The significant cost of investment arbitration prevents many foreign investors from relying upon it. According to
one review, average claimant costs were USD 4,437,000 and average respondent costs were USD 4,559,000 for
investment arbitrations, while average tribunal costs were USD 746,000.

The parties must cover the expenses of the arbitral tribunal, the arbitration institution, the experts’ fees and the
legal fees of the counsels. Some specialized arbitration law firms, called “arbitration boutiques”, provide legal
services for investment arbitrations at more competitive legal fees, which can reduce the overall cost. Aceris is an
example of such a boutique.
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If a party has difficulties covering the costs of the arbitration, there is also a possibility to obtain funding from
Third Party Funders, who provide funds to pursue investment arbitrations in return for a stake in the financial
outcome of the case. Obtaining third-party funding is a difficult and time-intensive process, however, and it is
only provided for what appear to be the strongest cases.

The Arbitral Tribunal

The selection of an arbitral tribunal for an investment arbitration is perhaps the most critical step in the process.
Some arbitrators are known for adopting “pro-State” or “pro-investor” positions, and many appear repeatedly in
investment arbitrations.

Investment arbitrators have been decried as a “small, secret, clubby” group of “grand old men“, but more women
arbitrators are appearing in investment arbitrations today. While Parties in ICSID arbitrations are free to choose
from arbitrators from the ICSID Panel of Arbitrators, they are not required to do so, and Parties are generally free
to choose whomever they wish, subject to certain requirements regarding nationality and qualifications.

Enforcement of Investment Arbitration Awards

The ICSID Convention provides the rules for the enforcement of international investment awards that host States
are bound to respect (Articles 53 to 55 of the ICSID Convention). According to the ICSID Convention, “Each
Contracting State shall recognize an award rendered pursuant to this Convention as binding and enforce the
pecuniary obligations imposed by that award within its territories as if it were a final judgment of a court in that
State.”      

If the host State is not a party to the ICSID Convention, then enforcement of the award is carried out in
accordance with the Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 1958.
According to this Convention the awards of international arbitrators can be enforced in over 150 countries
(approximately 3/4 of countries on earth).

Investment Arbitration Lawyers

The technicality of international investment arbitration requires the intervention of specialized lawyers with
significant experience in this field. The procedural rules, investment arbitral jurisprudence, public international law
and, in particular, the rules of interpretation of international treaties, must be well-known by counsel for both the
Claimant and the Respondent.

The most experienced law firms specialized in investment arbitration are based in Geneva, Paris, London, New
York and Washington, such as Aceris Law.

Success Rate of Investment Arbitration

According to studies, Claimants win some or all of their claims approximately 41% of the time. Respondents
(States) win approximately 59% of the time, with roughly one-quarter of claims being dismissed for lack of
jurisdiction.

Whereas the average claim is for just under USD 500 million, the average award is for only USD 76 million,
suggesting that many initial claims are greatly exaggerated. Purely speculative claims have a very low chance of
success.

The successful party recovers a portion of their costs in nearly half of all cases, as costs may follow the event in
investment arbitration.

The Future of Investment Arbitration

Some prominent commentators have been predicting the demise of investment arbitration for many years. Yet, it
is not easy to unwind the many treaties that are already in place, so it is unlikely to disappear in the near future.
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