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Investor Due Diligence and the Energy Charter
Treaty

At the end of 2018, the Subgroup on Modernization of the Energy Charter
Conference agreed on a list of topics to be considered in the process of ECT
modernization.[1] Next, the subgroup will identify the policy options for each
topic; negotiations based on these will start sometime in 2019. Among the
topics identified for modernization are the definition of FET and the right to
regulate.

This article discusses the implications of the current ECT formulation of FET
for the interpretations of this standard adopted by recent tribunals in
renewable energy cases. It focuses on the assessment of the stability
requirement provided for in ECT Article 10(1), on the one hand, and the
state’s regulatory flexibility on the other. In particular, it looks into whether a
requirement of investor due diligence, as one of the options in reforming the
FET standard under the ECT, could help rebalance investors’ right to
“stability” and states’ right to change their laws.
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1. The requirement of stability under the ECT: Cases against
Spain

The FET standard under the ECT is one of the most commonly invoked
provisions, and the ECT itself is the most frequently invoked IIA in
investment arbitration.[2] Currently, ECT Article 10(1) is formulated in an
unqualified and open manner, committing host states to provide FET “at all
times to Investments and Investors.” This formulation is typical of older-
generation IIAs. ECT Article 10(1) also includes the obligation of stability,
providing that states shall “encourage and create stable, equitable, favourable
and transparent conditions for Investors.”

The wave of investment arbitrations in the renewable energy sector
exemplifies foreign investors’ reliance on the FET and stability provisions
under the ECT.[3] Spain is the most frequent respondent state in renewable
energy disputes and is currently facing 36 arbitrations.[4] In the cases against
Spain, investors have argued that drastic alterations of the Spanish regulatory
framework for renewable energy frustrated their legitimate expectations
derived from the ECT obligation of stability.

The changes to the regulatory regime were motivated by an increasing
electricity tariff deficit. The deficit resulted from the difference between the
subsidies (feed-in tariffs) granted by Spain to renewable energy producers
and the tariffs paid by consumers. The situation worsened because of the
global economic crisis between 2008 and 2014.[5] In response to the tariff
deficit and the crisis, Spain implemented several regulatory measures
between 2010 and 2014, transforming the regime of subsidies for renewable
energy producers. Several affected investors initiated ECT claims.[6]

2. State’s right to change its laws versus the obligation to provide
stability

The central issue in concluded cases against Spain—Charanne v. Spain, Eiser
v. Spain (https://www.iisd.org/itn/2017/09/26/investors-triumph-over-
spain-claim-concerning-spains-regulatory-overhaul-for-clean-energy-
gladwin-issac),[7] Isolux v. Spain
(https://www.iisd.org/itn/2017/09/26/all-claims-by-isolux-infrastructure-
netherlands-against-spain-are-dismissed-isolux-infrastructure-
netherlands-v-spain-scc-case-v2013-153-claudia-maria-arietti-lopez/)[8]
and Antin v. Spain (https://www.iisd.org/itn/2018/10/17/spain-found-to-
have-breached-the-energy-charter-treaty-in-award-by-icsid-tribunal-
trishna-menon)[9]—was the extent to which the host state can exercise its
right to regulate by changing its laws without violating FET.[10] The
tribunals assessed this issue by balancing the stability obligation under ECT
Article 10(1) against the state’s right to change its laws.

In all four cases, the tribunals affirmed the legitimate right of the state to
regulate to remedy the tariff deficit problem, emphasizing that Spain had the
right to change its laws to overcome financial difficulties.[11] One of the
central criteria in the tribunals’ assessments of regulatory stability was
whether the change was disproportionate in view of its impact on the
investments. The tribunals indicated that the changes must be consistent
with the “public interest, economic reasonableness and the principle of
proportionality.”[12] They specified that a state’s regulatory measure is
considered disproportional when it amounts to a “sudden and unpredictable
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elimination of the essential characteristics of the existing framework.”[13]
However, the tribunals had different views on what constitutes such an
elimination.

In Eiser and Antin, the tribunals adopted a broad interpretation of the
stability requirement, stressing that the “obligation to accord [FET]
necessarily embraces the obligation to provide fundamental stability in the
essential characteristics of the legal regime relied upon by investors in
making long-term investments.”[14] Through this prism, these tribunals
primarily focused on the impact of the regulatory change on the investors.[15]

For the Charanne and Isolux tribunals, however, the issues addressed were
whether the presence of the specific representations had led to legitimate
expectations on the part of investors regarding regulatory stability.[16] In a
more restrictive interpretation of the state’s duty to ensure the stability of the
regulatory framework, the tribunals emphasized that investors must comply
with their due diligence obligations in order to be able to claim the protection
of their (legitimate) expectations.

3. Implications of the divergent interpretations of the stability
requirement under FET

The discrepancy among the cases against Spain concerning the interpretation
of the FET standard and specifically the notion of stability is problematic on
different counts.

First, there is a lack of predictability and consistency as to how the state’s
right to regulate is weighed against the notion of stability. There is no clear
understanding of how tribunals value the relevant considerations in assessing
the FET standard. For example, as illustrated by the cases discussed above, in
weighing the economic circumstances concerning the tariff deficit challenge
against investors’ rights under the FET standard, tribunals have adopted
different views on the role of these circumstances in assessing the question of
whether they could justify the disputed state measures.

The Charanne tribunal, in evaluating whether the 2010 reforms were in the
public interest, concluded that the measures of the Spanish authorities
constituted legitimate public policies and had been adopted to “limit the
deficit and price increases.”[17] The special circumstances in the host state
were one of the main considerations to support the decision of the tribunal
that the host state had not breached the FET standard.

The Eiser tribunal also acknowledged the tariff deficit as a legitimate public
policy problem. However, the tribunal placed less significance on this factor,
by expressing the view that Spain, in dealing with the tariff deficit challenge,
should still be able to comply with FET under the ECT.[18] To balance the
state’s right to change its laws with its duty to provide certain degree of
stability, a tribunal should compare the impact of a regulatory change on an
investor with other factors, such as the economic and socio-political
circumstances of the change and the investor’s due diligence.

Second, the notion of stability in ECT Article 10(1) does not reflect the
current evolution of the investment policy landscape. Many states have
undertaken efforts to reform the FET standard in their IIAs. The approaches
towards FET adopted in recent IIAs vary significantly. The different
approaches include: (1) an omission of the FET standard from the treaty
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altogether;[19] (2) clarification of the content of the FET standard, with a list
of the state’s obligations and an exclusion of the obligation of stability from
the scope of the treaty;[20] and (3) an elimination of protection of legitimate
expectations.[21]

Accordingly, different avenues could be considered to rebalance stability and
regulatory flexibility of the FET standard in a modernized ECT. This piece
focuses on the approaches recently adopted by the EU, given that the EU and
all of its member states (with the exception of Italy) form the majority of the
state parties to the ECT. Therefore, ECT modernization is more likely to
follow the approach taken in EU treaties.

Recent EU IIAs continue to include the FET standard, but attempt to narrow
it down by excluding the requirement of stability from the scope of the treaty.
The CETA, the EU–Singapore FTA and the EU–Vietnam FTA, for example,
provide for the state’s right to regulate and specify that the “mere fact” of a
change to the regulatory framework in a “manner which negatively affects an
investment or interferes with an investor’s expectations” does not amount to
a breach of investment obligations under the agreement.[22] However, this
formulation does not exclude the possibility that, in combination with other
facts—for example, manifest arbitrariness, one of the possible grounds for the
violation of FET under CETA Art. 8.10(2)(c))—a change to a regulatory
framework could play a role in a tribunal’s assessment of whether the
legitimate expectations of an investor were frustrated.

Therefore, treaty language in recent EU IIAs reduces to some extent the host
state’s risk of incurring liability under the FET standard, when it changes its
regulatory framework. However, it does not provide clear criteria for
determining the extent of regulatory change that may lead to liability. One
such criterion could be the inclusion of a due diligence obligation in the
treaty.

4. Investor’s due diligence as a yardstick in assessing the
stability requirement

Should the FET and stability language be maintained in a modernized ECT,
adding an obligation of due diligence of the investor as a condition for the
protection of its legitimate expectations could help balance the rights and
obligations of states and investors under the FET standard. Numerous
tribunals have underlined that an investor bears the responsibility of
appraising the reality and the context of the state where the investment is
being made by performing due diligence and risk assessments.[23] The
investor must be aware of and take into account the relevant policies and
regulations concerning its investment in order to anticipate possible risks.
[24]

This is especially relevant for cases in which the legitimate expectations claim
is based on the changes to a general regulatory framework. The extent of an
investor’s due diligence investigation can operate as a yardstick in judging
whether the contested changes could have been predicted by an investor.
Only if the changes were not foreseeable by a prudent investor,[25] despite
visible efforts to collect the information about the future of the regulatory
framework, would the legitimate expectations of the investor be protected
under the treaty.
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While the inclusion of an FET standard that leaves open the door to
legitimate expectations remains inherently unpredictable due to the
subjectivity of the concept, the inclusion of a requirement for investors to
undertake due diligence in order to benefit from FET would at least provide
some additional clarification: only a diligent investor, performing a proper
assessment of the laws and regulations in a host state and potential changes,
would be able to rely on the specific representations under the FET standard.
From the perspective of balancing the rights of the investor and the state’s
right to regulate, such a reference could also strengthen the importance of
investors’ responsibilities in international investment law.
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