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Situace: Estonsko bylo okupovano sovétskymi vojsky a pficlenéno jako Sestnacta republika
k Sovétskému svazu po dvou desetiletich nezavislé existence, nabyté v dlsledku rusko-
estonské mirové smlouvy z Tartu v roce 1920. Okupace v dusledku Molotov-Ribbentroppova
paktu, nasledné deportace a organizované viny ruského pristéhovalectvi zménily
demografickou mapu Estonska i postoj estonské politické reprezentace vuci obyvatelstvu
ruského etnika. Z celkového poctu pouhych 1 565 000 obyvatel Estonska tvofi etnicky
estonské obyvatelstvo jen 61%. Celych 30% obyvatel pak jsou etni¢ti Rusové. Estonsko se
v srpnu 1991 prohlasilo za pravniho nastupce mezivaleéné Estonské republiky, protipravné
anektované Sovétskym svazem. Podle nazor(, vyjadfovanych estonskou politickou
reprezentaci, nepferusila sovétska okupace de jure pravni statut nezavislého Estonska,
takze vSechny akty sovétské okupaéni moci postihla neplatnost ex tunc.' Z toho se pak
dokonce dovozovalo, ze ta Cast estonského obyvatelstva, které vstoupilo na uzemi
Estonska v dobé sovétské vlady, ucinilo tak nelegalné a nema vibec pravo na estonské
obcanstvi.

Estonsko vyhlasilo svou nezavislost v disledku vyvoje, zahajeného jiz obdobim
pfechodu k pIné suverenité, vyhlasenym Nejvy$Sim sovétem zvolenym v kvétnu 1990. Tento
Nejvy$si sovét byl zvolen ob&any Estonské sovétské republiky, a vSichni tito ob&ané také byli
opravnénymi voli¢i ve vselidovém referendu, které se konalo podle zakon( platnych
v Estonsku jakou soucasti Sovétského svazu. Referendum potvrdilo nasledné samostatnost
Estonska, kdyZz se v ném pro jeji vyhlaseni vyslovilo 78% opravnénych volici. Na zakladé
sovétskych zakonlU ustaveny estonsky Nejvy$si sovét poté vyslal reprezentanty do
Ustavniho shromazdéni, jez vypracovalo novou Ustavu samostatného Estonska.
Ustavodamé organy Estonska tak byly vytvofeny za aktivni participace osob, které podle
posléze oficialné zastavané konstituéni teorie nebyly opravnény se na vytvareni této
reprezentace podilet, kdyz z pohledu oficialné zastavanych vyklad(l pouha jejich pritomnost
na uzemi Estonska byla nezakonna.

Na pocéatku roku 1992 estonsky Nejvy$Si sovét zamitl liberalni navrhy zékona o
obcanstvi, podle nichz méla existovat moznost opce pro obyvatele, ktefi méli trvaly pobyt
v Estonsku k 30. bfeznu 1990. Dne 26. unora 1992 byla pfijata rezoluce, kterou vstoupil
v U&innost novelizovany zakon o obé&anstvi z roku 1938.2 Ob&any nového Estonska se tak
automaticky stali pouze ti, kdo byli estonskymi obCany pfed rokem 1940 a jejich potomci.
Ostatni obyvatelstvo mélo pfistup k estonskému obcanstvi pouze prostrednictvim
naturalizace, pro niz zakon stanovil podminky jako zkouska z jazyka a dvoulety trvaly pobyt.
Nové znéni zdkona zaroven stanovilo, kdo je z moznosti byt naturalizovan zcela vyloucen:
jedna se o profesiondlni prislusniky ozbrojenych sboru ciziho statu, osoby usvédéené ze
zavaznych trestnych ¢ind, nebo ty, které se opakované dopousti trestnych ¢in(, a také osoby
bez stalého pfijmu. Kromé dvouletého trvalého pobytu bylo vSak tfeba zapocist jesté dalsi
rok, ve kterém méla zadost €ekat na vyfizeni a po jehoz uplynuti mél zadatel znovu potvrdit,
ze ma stale o ziskani estonského ob&anstvi zajem. Tretina estonského obyvatelstva byla tak
vylouéena z moznosti ziskat bezodkladné obcanstvi nastupnického statu, a urcité procento
z této skupiny bylo z moznosti je ziskat vylouéeno absolutné.

Estonsky parlament (Riigikogu) pak upravil postaveni obyvatelstva, jemuz novy stat
nepfiznal své obcanstvi, zakonem o pobytu cizincl v ¢ervnu 1993 jako postaveni ,ne-
obcand“. Prezident Lennart Meri odmitl zakon podepsat a ten byl nasledné predlozen
expertim jmenovanym Radou Evropy k pravnimu posouzeni. Revidované znéni zakona,
(U€inné od 12. Eervence 1992), zaruCuje osobam, které mély trvaly pobyt v Estonské

! Projev estonského ministra zahrani¢i na 47. zasedani Valného shromazdéni OSN, citovano v: Integrating
Estonia’s non-citizen minority, Human Rights Watch 1993
2 Rezoluce ,, O #cinnosti zdkona o obcanstvi



sovétské socialistické republice k 1. €ervenci 1990, pravo pobytu. Ne-ob&ané jsou povinni
pozadat do jednoho roku od data ucinnosti zakona o vydani priikazu o povoleni k pobytu, jez
neni tfeba obnovovat. Toto pravo ovéem zakon nepfiznava tém, kdo byli odsouzeni za
trestny &in, za néjz zakon dovoluje ulozit trest odnéti svobody vyssSi nez jeden rok, nebo
osobam, které slouzily v ozbrojenych silach ciziho statu.

mluvicimu obyvatelstvu ani novy zakon o obcanstvi z 19. ledna roku 1995, ktery vstoupil
v ucinnost 1. dubna 1995. Podle tohoto zakona, novelizovaného v letech 1995, 1998, a
2000, mohou tito obyvatelé Estonska nabyt statni ob&anstvi tohoto statu pouze naturalizaci;
kromé podminky pétiletého trvalého pobytu (prodlouzeného opét o jeden rok) je podminkou
naturalizace staly pfijem, znalost estonstiny, estonské Ustavy a zakona o ob&anstvi. Znalost
jazyka se ovéfuje zkouskou, ktera ma cCast konverzacni, poslechovou, pisemnou a
porozuméni ctenému textu. Od testu znalosti jazyka jsou osvobozeny osoby, které
absolvovaly zakladni, stfedni nebo vysokoskolské vzdélani v estonstiné.

Zakon zcela vylou€il z moznosti naturalizace v Estonsku byvalé i soucasné
pfislusniky ozbrojenych sil ciziho statu, jejich manzele a manzelky nebo osoby, které se
dopustily trestnych ¢inl jez nebyly zahlazeny, nebo které se trestnych ¢inli dopoustély
opakované. Teprve novela zroku 1998 umoznila naturalizaci nezletilych narozenych
v Estonsku po 26. unoru 1992 rodi¢lim, ktefi jsou byvalymi obcany Sovétského svazu a
nemaji jiné statni ob&anstvi.

Podstatné zmirnéni pozadavkd na zkousku znalosti jazyka pro postizené prinesla az
novelizace zakona z 14. €ervna 2000. Postizeni byli zcela osvobozeni od povinnosti skladat
zkousku ze znalosti jazyka, Ustavy a zakona o ob&anstvi. Osvobozeny jsou i osoby, které
budou vyrokem soudu uznany za neschopné zkousku podstoupit. Novelu doplnila nova
pravidla pro skladani zkousky z estonstiny, Ustavy a zakona o ob&anstvi. Vysoké poplatky,
které byli zadatelé nuceni za zkousky zaplatit a které predstavovaly az 40% primérného
mésicniho pfijmu, byly snizeny.

Otazky:

1. Jaky je rozdil mezi rovnosti a zakazem diskriminace

2. Co znamena pravo nebyt diskriminovan?

3. Co je zpohledu ¢l. 26 Mezinarodniho paktu o ob&anskych a politickych pravech
diskriminaci (pokryva tento ¢lanek jako duvod diskriminace obc¢anstvi) ?

4. Jaky vyznam z hlediska mezinarodniho prava verejného ma absolutni vylouceni
nékterych skupin obyvatelstva z moznosti nabyt estonské obanstvi? Jedna se o
zakazanou diskriminaci, z jakych dlvod( a podle jakych pravidel mezinarodniho
prava? Posudte pro pfipad:

a) vylouceni prislusnik(i ozbrojenych sil ciziho statu (v tomto pfipadé Ruska);
b) vylouéeni manzell/manzelek téchto prislusnika.

5. Jaky vyznam zhlediska mezinarodniho prava vefejného ma uprava nékterych
pozadavkl estonského zakona, které fakticky vylucuji urCité skupiny obyvatel
z moznosti nabyt estonské obé&anstvi:

a) Znalost jazyka;
b) test ze znalosti estonskych redlii a zakon(.

Které skupiny obyvatel jsou zejména ohrozeny tim, ze nebude v jejich silach tyto

pozadavky splnit? Miize se jednat o zakazanou diskriminaci, z jakych divodd a podle

jakych pravidel/prament mezinarodniho prava by ji bylo mozno dovodit?
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CCPR General Comment No. 18. (General Comments)

Convention Abbreviation: CCPR
GENERAL COMMENT 18

Non-discrimination

(Thirty-seventh session, 1989)

1. Non-discrimination, together with equality before the law and equal protection of the law
without any discrimination, constitute a basic and general principle relating to the protection
of human rights. Thus, article 2, paragraph 1, of the International Covenant on Civil and
Political Rights obligates each State party to respect and ensure to all persons within its
territory and subject to its jurisdiction the rights recognized in the Covenant without
distinction of any kind, such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status. Article 26 not only entitles all persons
to equality before the law as well as equal protection of the law but also prohibits any
discrimination under the law and guarantees to all persons equal and effective protection
against discrimination on any ground such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status.

2. Indeed, the principle of non-discrimination is so basic that article 3 obligates each State
party to ensure the equal right of men and women to the enjoyment of the rights set forth in
the Covenant. While article 4, paragraph 1, allows States parties to take measures derogating
from certain obligations under the Covenant in time of public emergency, the same article
requires, inter alia, that those measures should not involve discrimination solely on the ground
of race, colour, sex, language, religion or social origin. Furthermore, article 20, paragraph 2,
obligates States parties to prohibit, by law, any advocacy of national, racial or religious hatred
which constitutes incitement to discrimination.

3. Because of their basic and general character, the principle of non-discrimination as well as
that of equality before the law and equal protection of the law are sometimes expressly
referred to in articles relating to particular categories of human rights. Article 14, paragraph 1,
provides that all persons shall be equal before the courts and tribunals, and paragraph 3 of the
same article provides that, in the determination of any criminal charge against him, everyone
shall be entitled, in full equality, to the minimum guarantees enumerated in subparagraphs (a)
to (g) of paragraph 3. Similarly, article 25 provides for the equal participation in public life of
all citizens, without any of the distinctions mentioned in article 2.



4. Tt 1s for the States parties to determine appropriate measures to implement the relevant
provisions. However, the Committee is to be informed about the nature of such measures and
their conformity with the principles of non-discrimination and equality before the law and
equal protection of the law.

5. The Committee wishes to draw the attention of States parties to the fact that the Covenant
sometimes expressly requires them to take measures to guarantee the equality of rights of the
persons concerned. For example, article 23, paragraph 4, stipulates that States parties shall
take appropriate steps to ensure equality of rights as well as responsibilities of spouses as to
marriage, during marriage and at its dissolution. Such steps may take the form of legislative,
administrative or other measures, but it is a positive duty of States parties to make certain that
spouses have equal rights as required by the Covenant. In relation to children, article 24
provides that all children, without any discrimination as to race, colour, sex, language,
religion, national or social origin, property or birth, have the right to such measures of
protection as are required by their status as minors, on the part of their family, society and the
State.

6. The Committee notes that the Covenant neither defines the term "discrimination" nor
indicates what constitutes discrimination. However, article 1 of the International Convention
on the Elimination of All Forms of Racial Discrimination provides that the term "racial
discrimination" shall mean any distinction, exclusion, restriction or preference based on race,
colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or
impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and
fundamental freedoms in the political, economic, social, cultural or any other field of public
life. Similarly, article 1 of the Convention on the Elimination of All Forms of Discrimination
against Women provides that "discrimination against women" shall mean any distinction,
exclusion or restriction made on the basis of sex which has the effect or purpose of impairing
or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital
status, on a basis of equality of men and women, of human rights and fundamental freedoms
in the political, economic, social, cultural, civil or any other field.

7. While these conventions deal only with cases of discrimination on specific grounds, the
Committee believes that the term "discrimination" as used in the Covenant should be
understood to imply any distinction, exclusion, restriction or preference which is based on any
ground such as race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status, and which has the purpose or eftect of nullifying
or impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all
rights and freedoms.

8. The enjoyment of rights and freedoms on an equal footing, however, does not mean
identical treatment in every instance. In this connection, the provisions of the Covenant are
explicit. For example, article 6, paragraph 5, prohibits the death sentence from being imposed
on persons below 18 years of age. The same paragraph prohibits that sentence from being
carried out on pregnant women. Similarly, article 10, paragraph 3, requires the segregation of
juvenile offenders from adults. Furthermore, article 25 guarantees certain political rights,
differentiating on grounds of citizenship.

9. Reports of many States parties contain information regarding legislative as well as
administrative measures and court decisions which relate to protection against discrimination
in law, but they very often lack information which would reveal discrimination in fact. When



reporting on articles 2 (1), 3 and 26 of the Covenant, States parties usually cite provisions of
their constitution or equal opportunity laws with respect to equality of persons. While such
information is of course useful, the Committee wishes to know if there remain any problems
of discrimination in fact, which may be practised either by public authorities, by the
community, or by private persons or bodies. The Committee wishes to be informed about
legal provisions and administrative measures directed at diminishing or eliminating such
discrimination.

10. The Committee also wishes to point out that the principle of equality sometimes requires
States parties to take affirmative action in order to diminish or eliminate conditions which
cause or help to perpetuate discrimination prohibited by the Covenant. For example, in a State
where the general conditions of a certain part of the population prevent or impair their
enjoyment of human rights, the State should take specific action to correct those conditions.
Such action may involve granting for a time to the part of the population concerned certain
preferential treatment in specific matters as compared with the rest of the population.
However, as long as such action is needed to correct discrimination in fact, it is a case of
legitimate differentiation under the Covenant.

11. Both article 2, paragraph 1, and article 26 enumerate grounds of discrimination such as
race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status. The Committee has observed that in a number of constitutions
and laws not all the grounds on which discrimination is prohibited, as cited in article 2,
paragraph 1, are enumerated. The Committee would therefore like to receive information
from States parties as to the significance of such omissions.

12. While article 2 limits the scope of the rights to be protected against discrimination to those
provided for in the Covenant, article 26 does not specify such limitations. That is to say,
article 26 provides that all persons are equal before the law and are entitled to equal protection
of the law without discrimination, and that the law shall guarantee to all persons equal and
effective protection against discrimination on any of the enumerated grounds. In the view of
the Committee, article 26 does not merely duplicate the guarantee already provided for in
article 2 but provides in itself an autonomous right. It prohibits discrimination in law or in fact
in any field regulated and protected by public authorities. Article 26 is therefore concerned
with the obligations imposed on States parties in regard to their legislation and the application
thereof. Thus, when legislation is adopted by a State party, it must comply with the
requirement of article 26 that its content should not be discriminatory. In other words, the
application of the principle of non-discrimination contained in article 26 is not limited to
those rights which are provided for in the Covenant.

13. Finally, the Committee observes that not every differentiation of treatment will constitute
discrimination, if the criteria for such differentiation are reasonable and objective and if the
aim 1s to achieve a purpose which is legitimate under the Covenant.



