Zadani pro argumentacéni seminar ze zvlastni ¢asti mezinarodniho prava verejného I1
AKk. r. 2005/2006
PVP - Mezinarodni pravo uprchlické

Situace A: Pani X v pribéhu azylového pohovoru uvedla, ze je keniské narodnosti. Divodem
jejiho utéku z Keni byla obava o sviij Zivot. Pani X je lesbického zalozeni. Se svoji pfitelkyni
spolecné zily v jednom byté. OvSem na vefejnosti nikdy svoji odliSnou sexualni orientaci
neodhalila. Homosexualni styk neni dle kefiského prava trestnym ¢inem. OvSem obecné plati,
ze muzi homosexualové jsou spole¢nosti tolerovani, kdezto lesbické zeny jsou
,pronasledovany“. Pani X byla nékolikrate bezdiivodné zatCena. Pfi poslednim zatCeni byla
v policejni cele zbita do bezvédomi a pamatuje si na slova policisty ,, jd z tebe tu odpornou
uchylku vymldtim, jsi ménécennym jedincem nasi spolecnosti, ktery mezi ndmi normalnimi
nema své misto®.

Situace B: Pani Y v prabéhu azylového pohovoru uvedla, Ze je keriské narodnosti. Nez
pozadala v Ceské republice o azyl, Zila v Nairobi se svym manZelem a nezletilymi détmi. Jeji
manzel ji 1 déti soustavné surové bil. Pokousel se ji 1 dceru nékolikrate znasilnit. Jelikoz byl
policistou, Casto je ohrozoval sluzebni zbrani. Pani X uvedla, Ze se bala o svij zivot i zivot
svych déti. Na policii se nikdy neobratila, protoze keriska spoleCnost je postavena na
tradi€nim patriarchalnim principu a Zeny jsou v Keni obecné diskriminovany. A soucasné se
obavala jesté zhorSeni situace, protoze jeji manzel ma mnoho pratel v policejnich kruzich.

Situace C: Pani Z v prub&hu azylového pohovoru uvedla, Ze je keriské narodnosti. Divodem
jejiho utéku z Keni bylo to, ze se obavala zenské obfizky. Jeji otec je prislusSnikem
nabozenské sekty, ktera vyznava kult zenské obfizky. Tvrdi, ze otec donutil matku podrobit se
zenské obfizce a tato pak nasledné zemfela. Poté vyzadoval provedeni tohoto ukonu na ni a
jeji sestie. S pomoci pratel se ji tajné podafilo z Keni uprchnout. Na policii se ze strachu
taktéz nikdy neobratila.

Vsechny zadatelky shodné tvrdi, ze stat Kena je neschopen ¢i neochoten chranit zeny v Keni.
Po jejich navratu jim hrozi pfimy zasah do jejich zakladnich lidskych prav. Jejich navraceni
by bylo porusenim ¢l. 3 a ¢l. 8 Evropské umluvy o lidskych pravech. Dale se tyto zadatelky
domahaji pravniho postaveni uprchlika v souladu se zakonem ¢. 325/1999 Sb., zakon a azylu.

Vy, jakozto spravni organ odpovézte nasledujici otazky:

1) Které divody pronasledovani uvedené v Umluvé o pravnim postaveni uprchliki Ize na
dané priklady aplikovat?

2) Jsou zeny v Keni zvlastni socialni skupinou?

3) Co v danych ptipadech konstituuje pronasledovani (kdo je odpovédny za
pronasledovani)?

4) Jaké dalsi mezinarodnépravni zavazky CR musi v t&chto piipadech dodrzet?

5) Co je obsahem principu non-refoulement?

6) Argumentuje ve prospéch/neprospéch udéleni azylu jednotlivym zadatelkam.
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1.Vynatky z relevantniho ptipadu:

P V SECRETARY OF STATE FOR THE HOME DEPARTMENT; M V
SECRETARY OF STATE FOR THE HOME DEPARTMENT
COURT OF APPEAL (CIVIL DIVISION)

[2004] EWCA CI1V 1640, [2004] All ER (D) 123 (Dec), (Approved judgment)

HEARING-DATES: 8§ DECEMBER 2004
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HEADNOTE:

In each of two appeals against decisions of the Immigration Appeal Tribunal, the claimant had
appealed to an adjudicator against the refusal of her claim for asylum. In the first case, the
adjudicator held that the claimant was entitled to asylum because she had a well-founded fear
of

persecution if she were to be returned to Kenya because of the violence that both she and her
children had suffered over the years at the hands of her husband, and that to return her to
Kenya

would contravene s 6 of the Human Rights Act 1998 because it would contravene arts 3 and 8
of the European Convention on Human Rights (the human rights convention). In the second
case, the adjudicator held that the claimant was entitled to asylum based on her fear that, if
she were to be returned to Kenya, she would be genitally mutilated by her father, who was a
member of a violent religious sect that practised genital mutilation. Each claimant had
contended that there was a lack of state protection of women in Kenya which amounted to
discrimination due to entrenched societa attitudes towards Kenyan women, and that she had a
well-founded fear of persecution for reasons of membership of a particular social group,
namely Kenyan women, within the meaning of art 1(A) of the Convention relating to the
Status of Refugees (the refugee convention). In each case the Secretary of State successfully
appealed to the Immigration Appeal Tribunal (the IAT). In the first case, the IAT concluded
that women did not form a social group in Kenya; that the treatment of the claimant did not
cross the threshold to engage art 3; that even if it did, the claimant had not established that she
would be unable to obtain protection from the Kenyan authorities; and that she had not
established that it would be unduly harsh to expect her to relocate elsewhere in Kenya. The
IAT further found that it was well established that art 8 did not have extra-territorial effect



when looking at risks in the receiving country in relation to a person who has been removed
from the United Kingdom. In the second case, the IAT concluded that it was satisfied that the
social group identified by the adjudicator could not properly be regarded as 'a particular social
group' within the meaning of the refugee convention. Each of the claimants appealed against
the decision of the IAT in her case. Shortly before the hearing of the appeals, the Secretary of
State conceded that the respective decisions of the IAT that the claimants did not belong to 'a
particular social group' for the purposes of the refugee convention were flawed.

On the appeals, the Secretary of State submitted, inter alia, that the obligations of the IAT
when

deciding an appeal against an adjudicator's decision were to direct itself on the relevant law;
to find the relevant facts; and to apply the law to those facts. The first appeal would be
allowed in part. The second appeal would be allowed.

(2) In the first case, the adjudicator's decision was correct on her findings of fact as to the
position of women in Kenyan society; she had properly identified what constituted
persecution; she had concluded that the persecution the claimant feared was due to her
membership of that social group, and that it was also because of her membership of that social
group that she would not receive adequate protection from the police; and she had been
entitled to find that the claimant's fear of persecution was well-founded. On the facts she had
found, her decision as to art 3 of the human rights convention would be upheld. However, she
had not applied the correct test with regard to art 8, namely that the actual threatened
treatment would have to amount to a flagrant denial or gross violation of the right guaranteed
by art 8. The decision of the IAT would be quashed, and the decision of the adjudicator would
be restored, except as to art 8. Islam v Secretary of State for the Home Department; R v
Immigration Appeal Tribunal and another, ex p Shah, [1999] 2 All ER 545, [1999] All ER (D)
348, R (on the application of Ullah) v Special Adjudicator, Do v Secretary of State for the
Home Department [2004] 3 All ER 785, [2004]

All ER (D) 153 (Jun) applied.

INTRODUCTION:

LORD WOOLF CJ:

4. P had a decision from an adjudicator that:

(a) she was entitled to asylum in this country because she had a well-founded fear of
persecution if she were to be returned to Kenya because of the violence that both she and her
children had suffered over the years at the hands of her husband; and

(b) for her to be returned to Kenya would contravene section 6 of the Human Rights Act 1998
("HRA") because her return would contravene Articles 3 and 8 of the ECHR.

5. M also had a decision in her favour from an Adjudicator that she was entitled to asylum in
this country. It was based upon her fear that she would be genitally mutilated by her father,
who is a member of a violent religious sect that practices genital mutilation, if she were to be
returned to

Kenya.

6. Both P and M contend that there is a lack of state protection of women in Kenya that
amounts to discrimination that is due to entrenched societal attitudes towards Kenyan woman.
In both CASE it is contended that the Appellant had the necessary well-founded fear of
persecution for reasons of membership of a particular social group within the meaning of



Article 1(A) of the 1951 Refugee Convention relating to the Status of Refugees ("the Refugee
Convention").

7. The issue of whether the Appellants belong to a "particular social group", namely Kenyan
woman, for the purpose of Article 1(A) of the Refugee Convention, was initially central to
both appeals. However, shortly before the hearing of the appeals it was conceded by the
Secretary of State that the respective decisions of the IAT, that the Appellants did not belong
to a "particular social group" for the purposes of Article 1(A), were flawed. In addition, in P's
appeal, it is conceded that the approach of the IAT as to "sufficiency of protection" was also
unsustainable.

The questions to be considered are: "First, what is the particular social group in the instant
case? Secondly, what is the persecution feared? Thirdly, is fear of such persecution for
reasons of membership of the particular social group? Fourthly, is the fear well founded?"

P's Appeal

Background

17. P is a Kenyan National. She is 42 years of age and a Sikh of South Asian background. She
has one daughter and one son. Before coming to this country, she resided in Nairobi with her
husband. She arrived in this country on 10 June 2001. She made a claim for asylum on 14
June 2001. The application was refused by the Home Office in a letter of 26 September 2001.
Hearing and Evidence before the Adjudicator

18. Her appeal came before an Adjudicator, Mrs. Ros Goldfarb, who, following an oral
hearing

on 27 January 2003, gave a determination which was promulgated on 4 February 2003,
allowing the appeal. The Secretary of State was not represented at the hearing, but P was
represented and gave evidence as did her daughter, aged 18 at the time. Her daughter spoke of
her mother being bratem many times and said that when she tried to intervene she was beaten
as well. P gave evidence of numerous beatings, that the husband had a gun because he was a
police reservist and that he had friends within the senior ranks of the Kenyan police. She said
that he had threatened her with the gun on at least one occasion and that she and her children
were told that at least one of them would die. On another occasion he had tried to smother her
with a pillow. He had also threatened to rape her and her daughter. Although the police
eventually did intervene and confiscate the gun because he had been seen using it in public, P
felt unable to report the situation to the police herself, because domestic violence was such an
accepted part of the "patriarchal society in Kenya" that the police took no action on the part of
women complainants, and this inaction was only compounded by her husband's friendship
with senior ranking officers.

19. The Adjudicator also had a note from the Aga Khan hospital in Nairobi which indicated
that P was unable to obtain admission to a hospital because this was refused by her husband.
Other corroborative evidence was a letter from a doctor who had treated P for injuries from
previous

assaults by her husband, and from her Uncle, who managed to obtain her passport and those
of her children from the husband's residence with considerable difficulty.

20. In addition, included among the evidence that was available to the Adjudicator was the
refusal letter of the Secretary of State, which contains a considerable amount of information



on the status of women in Kenya. There were also letters from the Centre for Rehabilitation
and Education of Abused Women of Nairobi to whom P had gone for help. The letters said
she was badly traumatised and feared that, if legal action were taken or divorce proceedings
commenced against her husband, she would be beaten to death. They further said that wife-
beating is part of a "normal way of life" in Kenya and that the police are generally
uninterested in domestic violence: "it is not until a life is lost or the injuries are so severe as to
threaten a life that the police take action." Reasoning and Decision of the Adjudicator

21. The Adjudicator gave a detailed and carefully reasoned decision. She recognised that P's
husband was not a state agent and so his actions could not be considered as persecution unless
they were "knowingly tolerated by the authorities or if the authorities refuse or prove unable
to Orfee effective protection". She said she required cogent evidence that the state was not
able to provide the necessary protection. She also made reference to the leading cases on this
subject. Critically, the Adjudicator came to the conclusion that she accepted:

(a) that the background evidence "shows that the police would not have helped" (paragraph
41);

(b) that P has suffered as "she is a member of a particular social group, women, who are
disadvantaged in Kenyan society because of their position in society" (paragraph 42);

(c) "the central core of the Appellant's account, I consider that she has suffered ill-treatment to
amount to torture through the constant violence shown to her by her husband, including the
threats made to her and her children in the gun incident and I consider there is real likelithood
she would suffer such ill-treatment were she to be returned to Kenya" (paragraph 43); and

(d) "that there is a real likelihood or a real risk that the Appellant would suffer ill-treatment
which would amount to more than a minimal level of severity were she to be returned to
Kenya"

(paragraph 46).

22. The Adjudicator also found that the Appellant's right to private life, which includes her
being able to maintain her moral integrity, would be breached and that her removal would be
disproportionate in all the circumstances (paragraph 46).

Hearing and Evidence before the IAT

23. Before the IAT, the Secretary of State was represented by a presenting officer. P was also
represented. No oral evidence was given but the documents put before the IAT set out the
factual

background in some detail.

Reasoning and Decision of the IAT

24. According to the IAT's determination, the Secretary of State's grounds of appeal were
zisflfree main grounds: first, the "social group" argument, as to which it is now accepted that
1I:}:T's decision is defective; secondly, that while violence against women in Kenya remains a
problem, there is "not a complete lack of protection;" and thirdly, the high threshold required
fAolfticle 3 to be engaged had not been met.

25. In their determination, the IAT deal separately with the question of asylum and human
rights. As to asylum, the IAT contrast the position in Kenya with that in Pakistan. They do so,



presumably, to distinguish the case of Shah & Islam. They come to the conclusion that the
position

in Kenya is nothing like as bad as that in Pakistan, although they accept that women "are to an
extent disadvantaged" in Kenya.

26. The IAT then go on to deal with the question of want of protection and refer to two
examples of failures by the Kenyan police to take action until there was considerable public
pressure for them to do so. In one case, the police did not take action until after the woman in
question had been killed. In the other case, the wife had been mistreated by pouring sulphuric
acid on her face and body before the police took action. The IAT consider that because the
police had eventually taken action, the cases indicated that "Kenyan society does not condone
that type of conduct". This, however, misses the point made by P; that the police have, in
reality, to be compelled to intervene. However, it is clear the IAT were of the view that any
lack of protection for women in Kenya was insufficient to justify P's reliance on her husband's
conduct in support of her asylum claim. Consistent with their general approach, but without
any supportive reasoning that is specific to this point, they decided that "women do not form a
social group in Kenya".

27. As to P's claim based on the Human Rights Act 1998 ("HRA") and the European
Convention of Human Rights ("ECHR"), the IAT conclude that the conduct on which she
sought to rely did "not achieve the high threshold required" by Articles 3 and 8. The IAT are
of the view that P's wealthy background means that she could avoid ill-treatment by her
husband if she so wished, by residing in a part of Kenya other than Nairobi (where she lived
with her husband).

28. The IAT summarise their conclusions in these terms:

1) "In summary, the treatment does not cross the threshold to engage Article 3; even if it did,
the

respondent has not established that she would be unable to obtain protection from the Kenyan
authorities and, finally, the respondent has not established that it would be unduly harsh to
expect

her to relocate elsewhere in Kenya.

i1) As to Article 8 of the ECHR, it is now well established as a result of Ullah [2002] EWCA
Civ 1856 and, more recently, Razgar [2003] EWCA Civ 840, that Article 8 does not have
extra territorial effect when looking at risks in the receiving country in relation to a person
who has been removed from the United Kingdom."

Task and Role of the IAT

31. ....As Mr. Kovats accepts, domestic violence, if coupled with a lack of state protection
that is discriminatory, is capable of constituting persecution if it is sufficiently serious on the
facts of the particular case. The Adjudicator had come to the conclusion that the persecution
was, on the basis of the facts that she found, sufficiently serious, and that it was coupled with
a discriminatory lack of state protection because of the unwillingness of the police to take any
action. This was a conclusion to which the Adjudicator was perfectly entitled to reach on the
evidence which she accepted. The position is the same in relation to whether the conduct
complained of by P was sufficiently serious to constitute an infringement of Article 3.
Whether conduct does or does not reach the high standard of ill-treatment required to fall
within Article 3 is very much a judgment

of fact and degree.



37. In the light of those comments, the four issues identified by Mr. Kovats set out earlier in
this judgment can be answered shortly. First, on the evidence available, there was no reason
why the Adjudicator should not have come to the conclusion that women in Kenya are a
particular social

group. If the position was not made clear by the decision in Shah & Islam, it is made clear by
the

decision of the Australian High Court in Applicant S v MIMA [2004] 8 CA 25, that we would
apply also in this jurisdiction. The Adjudicator's decision was correct on her findings of fact
as to the position of women in Kenyan society. Secondly, the Adjudicator properly identified
Chat constituted persecution. Thirdly, she concluded that the persecution she feared was due
to P's membership of that social group. It was also because of her membership of that social
group that

she would not receive adequate protection from the police, who on behalf of the State had
then responsibility of providing protection for her. Fourthly and finally, the Adjudicator was
entitled to find that P's fear of persecution was well-founded.

38. Consistent with what we have said already, on the facts found by the Adjudicator, we
would

also uphold the decision of the Adjudicator as to Article 3. For P to be returned to Kenya at
the

present time would create a foreseeable real risk of her receiving serious ill-treatment within
the

meaning of Article 3 of the ECHR. As to Article 8, the IAT relied on the decision of R. (on
the

application of Ullah) v Special Adjudicator [2003] 1 WLR 770. The decision in that case was
subject to an appeal to the House of Lords ([2004] 2 A.C. 323). In the House of Lords, it was
accepted that Article 8 could also be infringed but for this to be established would require an
exceptionally strong case. The actual threatened treatment would have to amount to a flagrant
denial or gross violation of the relevant right.

M's Appeal

Background

40. The case of this Appellant is even stronger than that of P. She is a Kenyan national born
on 27 October 1986. She arrived in the United Kingdom on 22 September 2002 and claimed
asylum on 1 October 2002. The facts on which she relies stem from her father joining the
Mungiki sect in

around May 2000. The family were Anglicans but on joining that sect the father's behaviour
became much more aggressive. According to M, in July 2002, the father, with about 20 other
members of the sect, forcibly performed female circumcision upon her mother, and
unfortunately as a result of those injuries her mother died. The father then remarried a
member of the sect who insisted that M and her sister, Jane, should be circumcised. Both
refused. In the week that her mother's funeral arrangements were being made, 5 members of
the sect were involved in raping M and violently assaulting her sister. Her father subsequently
forcibly circumcised her sister and told M that she would be next. She managed to escape,
however, and joined her Uncle who, with the help of the members of his church, collected
sufficient money to pay for M's ticket to come to this country. Decision of the Adjudicator

41. Before the Adjudicator, the representative of the Secretary of State and counsel appearing
on



behalf of M helpfully agreed to narrow the main issues on the appeal. It was agreed that M's
credibility was challenged only as to the events after the attack made upon her with a view to
carrying out female genital mutilation ("FGM"). The Adjudicator concluded that M remained
at risk from her father and the Mungiki up to the time of her flight from Kenya, and that she
had a genuine and well-founded fear of them. In addition, notwithstanding an IAT decision to
the contrary, (the Muchomba decision [2002] UKIAT 01348) the Adjudicator came to the
conclusion that women in Kenya did form a social group, particularly Kikuyu women under
the age of 65, of whom M is a member, who have immutable characteristics of age and sex
which exist independently of persecution and can be identified by reference to their being
compelled to undergo FGM, particularly if they are members of or related to members of the
Mungiki sect. In addition, she concluded that state protection for M would be neither adequate
nor effective.

42. Finally, the Adjudicator came to the conclusion that there was no reasonable possibility of
internal relocation in this case. The Adjudicator therefore concluded that M had discharged
the burden of proof of having to show that her removal to Kenya would result in a real risk of
persecution for reasons of her membership of a particular social group. For similar reasons, he
also concluded that her Article 3 rights would be at real risk of contravention is she were sent
back to Kenya.

Decision of the IAT

43. The IAT, on the appeal of the Secretary of State, concluded that the Adjudicator had been
right not to follow the previous IAT decision. However, a further IAT decision was relevant,
namely their decision in the case of Adhiambo [2002] UKIAT 03536. Having considered
other

decisions of the IAT, the tribunal came to the conclusion that they were not satisfied that the
social group identified by the Adjudicator could properly be regarded as "a particular social
group" within the meaning of the Refugee Convention. The IAT accordingly allowed the
appeal in respect of the asylum decision of the Adjudicator. As to the human rights decision,
both counsel for M and the representative of the Secretary of State agreed that the decision of
the Adjudicator was in error so the appeal on that point succeeded as well.

Submissions on behalf of the Secretary of State

44. In his equally helpful submissions on behalf of the Secretary of State in this case, Mr.
Kovats explained the reasons why it was conceded that the IAT had been wrong in their
approach by relying on the decisions to which they referred. As in the case of P, he identified
the four separate questions. In relation to those four questions, he referred in particular to the
speech of Lord Hope in Shah & Islam (pages 639-640, 645, 648, 659 and 663). He pointed
out that whereas a particular social group cannot be defined by reference to the fear of
persecution because this would be circular reasoning, the acts of the persecuting agent may
help to identify, and in some cases to create, a particular social group.

45. Mr. Kovats then went on to say that the persecution that the Appellant fears in this case,
namely forcible FGM, could amount to persecution if coupled with discriminatory lack of
state protection. He added that if the state's failure to provide protection is because the victim
is a member of the particular social group identified, then the persecution will be for reasons
of membership of that social group, at least where the individual responsible for the
persecution knows that the persecution will be tolerated because the state will not protect his
particular victim. The fact that some members of the social group are able to avoid
persecution does not preclude other members of the group from establishing that their fears of



persecution are for reasons of thein membership of the group. Finally, he conceded that the
IAT had failed to consider whether, on the totality of the evidence available, women
constituted a social group in Kenyan, and whether the ability of members of the Mungiki sect
to subject its female members, or female relatives of its members, to FGM, arose from
discriminatory treatment of women by the Kenyan authorities.

48. The test to be found in Tsagaan is provided by May LJ who indicated that if a decision of
an

Adjudicator was "plainly right" it should be restored (paragraph 25). Here we are satisfied that
the decision of the Adjudicator was plainly right. There is a real danger of an overly technical
approach being adopted to the application of the Refugee Convention. Having regard to M's
story, there is every prospect if her account is correct, that if she were returned to Kenya, she
would be subjected by her father to FGM. Two members of her family have been subjected to
FGM. There was no intervention by the police. There was ample evidence to show that the
practice is widespread. There is no evidence of any attempt by the police or anybody else on
behalf of the state seeking to intervene in a case of this sort. The Adjudicator in his decision
referred to the action which had been taken by the Kenyan Government, including
Presidential decrees, but the reports to which the Adjudicator also refers make it clear that, if
anything, the practice is on the increase rather than decrease. In addition, there is the general
view of the police that violence against women is regarded as a family matter and not a crime.

Addendum

50. In view of the reasoning set out above, we should make it clear that, particularly in view
of

Brooke LJ's reasons for giving leave to appeal, as we see it this case is more about the
situations

that may give rise to a claim for asylum or a right to a claim to protection under Article 3,
than

those situations that do give rise to such a claim. The decision does not mean that all women
who

are subject to cruelty and violence by their husband have an entitlement to asylum and
protection

under Article 3, only that P is so entitled. What is more, in her case, the issue of her ability to
live

safely in other parts of Kenya was never appropriately investigated, so it may be that if it had
been, she would have not been entitled to asylum or the protection of Article 3.

51. In the case of M the position is similar. In her case her fear of FGM appears beyond
doubt.

If it is accepted that she could not be expected to avoid the risk of this being carried out
against her will by residing in a different part of Kenya then her case, technicalities apart, was
self evident. It is unfortunate indeed that the law has become so complicated that it has to be
conceded that a very experienced IAT should have misdirected itself as to the law.

52. The real lesson of this case is the importance of appellate bodies not seeking to determine
appeals to adjudicators afresh.

DISPOSITION:

The first appeal would be allowed in part. The second appeal would be allowed.



HCR/GIP/02/02
7. kvétna 2002

UNHCR
Doporuceni v oblasti poskytovani mezinarodni ochrany
wPrislusnost k urcité socialni skupiné*
v kontextu &lanku 1A, odst. 2 Umluvy o postaveni uprchlikii z roku 1951
a/nebo jejiho Protokolu z roku 1967

UNHCR vydavi toho doporuceni na zikladé svého mandétu stanoveného Statutem Uradu Vysokého
komisare OSN pro uprehliky a danku 35 Umlury o postaveni uprehlikii 3 roku 1951 af nebo jeho Protokoln
g roku 1967. Tato doporuCeni doplimji Privuiku postupi a kritérii UNHCR pro piizndni postavens
uprchlika podle Unmlnry o postaveni uprchlikii 3 roku 1951 a jejiho Protokolu 3 roku 1967 (nové vydani,
Zeneva, leden 1992). Nahrazuji také memorandum IOM/132/1989-FOM/110/1989: Ptislusnost
k urdité socidlni skupiné (UNHCR, Zeneva, 12. prosince 1989) a jsou vysledkem druhého kola
Konzultaci o mezinarodni ochrané, které se touto otazkou zabyvalo na setkani odbornika v San
Remu v zari 2001.

Tato doporuceni maji pomoci vladam, pravnim poradcum, osobam rozhodujicim v azylovém
fizeni a soudcum i pracovnikim UNHCR v oblasti pravni interpretace.

PrisluSnost k urcité socialni skupiné*
v kontextu Clanku 1A, odst. 2 Umluvy o postaveni uprchlikii z roku 1951
a/nebo jejiho Protokolu z roku 1967

l. OVOD

1., Prislusnost k urcité socialni skupiné je jednim z péti davodu uvedenych v ¢lanku 1A, odst.
2 Umluvy o postaveni uprchliki z toku 1951 (ddle jen ,,Umluva z roku 1951%). Tento divod
sam o sobé nenf v Umluvé z roku 1951 definovan a ve vztahu k jeho vykladu panuji nejvétsi
nejasnosti. Prfi pfiznavani postaveni uprchlika je tento termin vyuzivan stale Castéji; staty
uznavaji jako urcité socialni skupiny napriklad Zeny, rodiny, pfibuzenské klany,
zamestnanecké skupiny a homosexualy. Vyvoj v oblasti vykladu tohoto davodu pomohl 1épe
chapat uprchlickou definici jako takovou. Tato doporuceni poskytuji voditko pfi posuzovani
zadosti osob tvrdicich, ze maji opodstatnény strach z pronasledovani kvuli své prislusnosti k
urcité socialni skupiné.

2. Tento duvod je tfeba urcitym zpusobem vymezit; jeho interpretace musi odpovidat cili a
tcelu Umluvy.' V souladu s jazykem Umluvy nemiZe byt tento termin vniman jako zahrnujici
vsechny osoby obavajici se pronasledovani. Pro zachovani struktury a celistvosti definice
uprchlika obsaZené v Umluvé nemuZe byt socidlni skupina definovana exkluzivné skute¢nost,
ze jeji prislusnici jsou cilem pronasledovani (pfestoze, jak je uvedeno nize, pronasledovani
muze byt relevantnim prvkem pfi stanovovani viditelnosti socidlni skupiny).

3. Neexistuje zadny ,,uplny seznam® skupin povazovanych za ,urcitou socialni skupinu® ve
smyslu clanku 1A, odst. 2. Umluva neobsahuje konkrétni seznam socialnich skupin a ani v
historii ratifikace Umluvy nevysledujeme nazor, ze by méla existovat néjaka mnozina skupin

1 Viz Summary Conclusions — Membership of a Particular Social Group, Global Consultations on International Protection, setkani v San Remu,
6.-8. zati 2001, ¢&. 2.



identifikovanych na zakladé tohoto divodu. Termin ,,pfislusnost k urcité socialni skupiné by
mél byt interpretovan evolucnim zpusobem, mél by reagovat na ruznorody a ménici se
charakter skupin v riznych spolecenstvich a na vyvoj v oblasti lidskopravnich norem.

Duvody pro pfiznani azylu uvedené v Umluvé se vzijemné nevylutuji. Zadatel maZe mit
pravo na pfiznani postaveni uprchlika na zakladé nckolika duvodt uvedenych v Clanku 1A,
odst. 2. Zadatelka o azyl miZe napfiklad tvrdit, Ze ji hrozi pronisledovini kvili jejimu
odmitani nosit tradi¢ni odév. Podle konkrétnich podminek panujicich v dané spolecnosti
muze podat zadost o azyl zalozenou bud na jejim politickém nazoru (pokud je jeji chovani
statem vnimano jako vyraz politického nazoru, ktery se stat snazi potlacit), nabozenském
presvedceni (je-li jeji chovani zaloZeno na nabozenském presvédceni, které se stat snazi
potlacit) nebo prislusnosti k urcité socialni skupiné.

II. ANALYZA PODSTATY ZADOSTI

A. Prehled statni praxe

5.

V soudnich rozhodnutich, nafizenich a praxi se objevuje rizny vyklad terminu ,socialni
skupina“ obsazeného v Umluvé z roku 1951. Pfi posuzovani azylovych Zidosti dominuji v
judikature dva hlavni pfistupy.

Prvni pristup (,chranéna charakteristika®) — nazyvany také nékdy ,,neménnostni” ptistup —
posuzuje, zda cleny dotycné skupiny spojuje néjakd nezmeénitelna charakteristika nebo
charakteristika pro lidskou dustojnost natolik zasadni, Ze by se ji clovék nemél byt nucen
vzdat. Nezménitelna charakteristtka muze byt vrozena (napf. pohlavi nebo etnicka
ptislusnost) nebo nezménitelna z jinych davodu (napfiklad nékteré historické skutecnosti,
povolani, stav). Lidskopravni normy mohou pomoci identifikovat charakteristiky zasadni pro
lidskou dustojnost, které by nemély byt ménény pod natlakem. Rozhodéi organ naklonény
této interpretaci rozhodne, zda doty¢na skupina je definovana: (1) néjakou inherentni,
nezménitelnou charakteristikou, (2) néjakym minulym docasnym/dobrovolnym stavem
nezmenitelnym kvali svému historickému trvani, nebo (3) charakteristikou tak zasadni pro
lidskou dustojnost, ze by prislusnikim této skupiny nemélo byt nafizovano, aby se této
charakteristiky vzdali. Pfi aplikaci tohoto vykladu dosly soudy a administrativni organy k
nazoru, ze zvlastni socialni skupinu mohou, ve smyslu clanku 1A, odst. 2, tvorit napriklad
zeny, homosexualové a rodiny.

Druhy pristup k vykladu vyse uvedeného terminu se soustredi na to, zda dotycnd skupina je ¢i
neni spojena urcitou charakteristikou, ktera ji identifikuje nebo jako takovou ze spolecnosti
vydélyje. Tento vyklad je obecné nazyvan ,,vyklad socidlni percepce”. 1 podle tohoto
interpretacniho pristupu jsou jako zvlastni socialni skupina uznavany (podle podminek
existujicich v danych spolecenstvich) Zeny, rodiny a homosexualové.

V judikatufe obcanského prava je interpretace pojmu ,,zvlastni socidlni skupiny* obecné
méné rozvinuta. Vétsina rozhodcich organu klade duraz spise na existenci pronasledovani nez
na standard definice urcité socialni skupiny. VyuZivany jsou nicméné oba interpretacni
ptistupy: pristup chranéné charakteristiky 1 pfistup socialni percepce.

Vysledky analyz pripadu podle jednoho ¢i druhého principu se k sobé blizi. Duvodem je
skutecnost, Ze skupiny, jejichz clenové se stavaji obéti pronasledovani na zakladé vrozenych ¢i
zasadnich charakteristik, jsou ve svych spolecnostech ¢asto vnimany jako urcita socidlni

2 Viz publikace UNHCR Pfituc¢ka postupt a kntérii pro pfiznini postaveni uprchlika podle Umluvy o postaveni uprchlikii z roku 1951 a
Protokolu z roku 1967 (nové vydani, Zeneva, leden 1992), odst. 66, 67, 77. Viz také dokument Summary Conclusions — Membership of a

Particular Social Group.



skupina. Jsou vsak situace, kdy se vysledky obou pfistupu mohou lisit. Néktera spolecenstvi
mohou naptiklad vnimat jako urcitou socidlni skupinu osoby charakterizované skutecnosti,
ktera neni vrozena ¢i pro lidskou dustojnost zasadni (napf. urcité povolani nebo socialni
trida).

DEFINICE UNHCR

10. Zvazime-li existenci ruznych pfistupid a moznych mezer a nedostatki pfi poskytovani
ochrany, k niz mohou rozdilné pfistupy vést, je podle UNHCR nutné uvést oba principy do
souladu.

11. Princip chranéné charakteristiky mize byt chapan jako postup identifikujici skupinu, ktera je
zaroven hlavnim predmétem analyzy socialniho vnimani. Je tedy vhodné pfijmout jednotny
standard sjednocujici oba prevladajici pristupy: Urcita socialni skupina je skupina osob
sdilejicich spolecnou charakteristiku (jinou nez riziko pronisledovani) nebo ktera je
spolec¢nosti jako socialni skupina vnimana. Tato charakteristika ma Casto povahu
vrozeného, nezménitelného rysu nebo je jinak zasadni pro lidskou identitu, svédomi
nebo vykon lidskych prav dotyénych osob.

12. Do této definice patfi charakteristiky historické povahy, které nemohou byt zménény, i
P y povahy zménény,
které — prestoze zménény byt mohou — by se ménit nemély nebot’ tzce souvisi s identitou
p Y y Y
dotycné osoby nebo jsou vyjadfenim jejich zakladnich lidskych prav. Z toho plyne, ze
pfislusnost k uréitému pohlavi miZe spadat do kategorie socialnich skupin, jelikoz Zeny jsou
jasnym prikladem socidlni podmnoziny definované vrozenymi a nezménitelnymi
charakteristikami a jednd se s nimi ¢asto jinak neZ s muzi.’

13. Pokud Zadatel tvrdi, Ze je pfislusnikem socialni skupiny charakterizované vlastnosti, ktera (jak
bylo rozhodnuto) neni ani nezménitelnd, ani zasadni pro lidskou dustojnost, mélo by
nasledovat posouzeni, zda je tato skupina spole¢nosti vnimana jako rozpoznatelna skupina. I
kdyZz naptiklad vlastnictvi obchodu nebo prace v urcité spole¢nosti neni povazovano za
neménny nebo zasadni aspekt lidské dustojnosti, mohou majitelé obchodu nebo prislusnici
urcité konkrétni profese predstavovat urcitou socialni skupinu jsou-li touto spolecnosti jako
zvlastni skupina vnimani.

Role pronasledovani

14. Jak bylo vyse uvedeno, socialni skupinu nemuze definovat pouze pronasledovani jejich clena
nebo spoleéna obava z pronasledovani. Perzekucni jednani namifené proti urcité skupiné
vsak muze byt relevantnim faktorem pfi stanovovani viditelnosti skupiny v urcité
spolecnosti.' MiZeme uzit definici z ¢asto citovaného rozhodnuti: ,,PfestoZe pronasledovani
jako takové socialni skupinu urcovat nemuze, muze jednani pronasledovatelu slouzit jako
identifikator skupiny nebo ve spolecnosti dokonce urcitou socidlni skupinu vytvorit. Muzi-
levaci jisté nejsou urcitou socialni skupinou. Pokud by vsak byli pronasledovani za to, Ze jsou
levaky, byli by nepochybné ve své spolecnosti jako urcita socialni skupina rozpoznatelni.
Pronasledovani osob za to, ze jsou levaky, by vedlo vefejnost k tomu, Ze by je jako zvlastni

3 Vice mtormam o zadostech souv1se1161ch s puslusnosn k urcitému pohla\n najdete v dokumentu UNHCR Guidelines on Intematlonal

Status of Retugees (HCR/GIP/OZ/Ol 10. kvétna 2002) a v dokumentu Summary Conclusions of the EXEElt Roundtable on Gendel Related
Persecution, San Remo, 6.-8. zari 2001, ¢&. 5.

4 Viz Summary Conclusions — Membershig of a Particular Social Group, ¢. 6.



socidlni skupinu vnimala. Identifikitorem skupiny by vsak byl atribut ,levackosti“, ne
pronasledovani.®

Soudrznost neni nutna

15.

16.

Statni praxe na zadateli obecné nepozaduje aby ukazal, Ze clenové urcité socialni skupiny se
spolu znaji nebo se ze se jako skupina vzajemné stykaji. Neexistuje tedy pozadavek, ze by
skupina musela byt ,,soudrzna“’. Dulezité je, zda existuje spolecny prvek sdileny viemi ¢leny
skupiny. Situace je podobna jako v piipadé analyz ostatnich duvodi obsaZenych v Umluvé,
kde neexistuje pozadavek, Zze by se pfislusnici urcité ndboZenské skupiny nebo zastanci
urcitého politického nazoru museli vzajemné stykat ¢i tvofit néjakou ,soudrznou skupinu.
Zeny tedy mohou za uréitjch okolnosti tvofit urcitou socidlni skupinu na zikladé spolecné
charakteristiky pfislusnosti k urcitému pohlavi — at’ uz se na zakladé této spolecné
charakteristiky sdruzuji nebo ne.

Pouhd pfislusnost k urcité socidlni skupiné neni normalné postacujicim divodem pro

priznani postaveni uprchlika. Za urcitych okolnosti vsak muze byt i pouhd takova pfislusnost
v o, a , , .7

dostatecnym davodem pro obavu z pronasledovani.

Ne v§em ¢lentim skupiny musi hrozit pronasledovani

17.

Pro potvrzeni existence urcité socialni skupiny neni nutné aby Zzadatel ukazal, Zze
pronasledovani hrozi viem ¢lentim skupiny® - stejné jako u ostatnich konvencnich divoda
nemusi byt tercem pronasledovani vsichni pfislusnici urcité politické strany nebo etnické
skupiny. Neékterym clenum  riziko hrozit nemusi, pokud naptiklad svou spole¢nou
charakteristiku skryji, nejsou-li pronasledovatelim znami nebo pokud s pronasledovateli
spolupracuji.

Velikost skupiny

18.

19.

Velkost socialni skupiny neni pfi rozhodovani o tom, zda existuje urcita socialni skupina ve
smyslu clanku 1A, odst. 2, relevantni. To plati 1 pro Zadosti vztahujici se k ostatnim
konvencénim duvodim. Staty se mohou naptiklad snazit potlacit nabozenskou nebo
politickou ideologii siroce rozsifenou mezi pfislusniky urcité komunity — mozna i ve vétsiné
populace. Skutecnost, ze pronasledovani hrozi velkému poctu osob, nemuze byt davodem
pro odmitnuti mezinarodni ochrany, ktera je jinak na miste.

V radé pripadu uznala judikatura jako zvlastni socialni skupinu ,,zeny“. To neznamend, Ze
viechny Zeny ve spoletnosti maji nirok na pfiznani postaveni uprchlika. Zadatelka o azyl
musi ukdzat opodstatnénou obavu z pronasledovani na zakladé své prislusnosti k urcité
socialni skupiné, nesmi spadat pod zadnou z vylucovacich klauzuli a musi spliiovat ostatni
relevantni kritéria.

Nestatni Cinitelé a pfi¢inna souvislost (,,z diivodii*)

5 McHugh, Applicant A v. Minister for Information and Ethnic Affairs (1997), 190 CLR 225, 264, 142 ALR 331.

¢ Viz Summary Conclusions — Membership of a Particular Social Group, ¢. 7.
7 Viz Priru¢ka UNHCR, odstavec 79.

& Viz Summary Conclusions — Membership of a Particular Social Group, ¢. 7.



20.

21.

22.

23.

Zadosti o azyl zaloZené na piislu$nosti k urcité socidlni skupiné podavaji ¢asto Zadatelé, jim?
hrozi pronasledovani od nestatnich cinitela; v téchto ptipadech byva provedena analyza
pricinnych souvislosti. Napfiklad homosexudlové se mohou stat obéti nasili ze strany
soukromych skupin, zenam muze hrozit zneuZiti ze strany jejich manzeli ¢i partnera. Podle
Umluvy musi mit osoba opodstatnénou obavu z pronasledovani a tato obava z
pronasledovani musi byt zalofena na jednom (nebo nékolika) divodech v Umluvé
obsazenych. Neexistuje pozadavek, Ze pronasledovatelem by musel byt statni cinitel.
Dopousti-li se mistni populace zavazného diskriminacniho jednani, muze byt toto jednani
povazovano za perzekucni pokud je védome tolerovano urady nebo pokud urady odmitaji ¢i
nejsou schopny nabidnout i¢innou ochranu.”

Zadatelé o azyl Casto tvrdi, Ze osoba zodpovédna za jejich prondsledovani, popiipadé osoba
vyhrozujici Gjmou, jedni na zikladé divoda uvedenych v Umluvé. Pokud jsou za
pronasledovani zodpovédni nestatni Cinitelé nebo pokud pronasledovani hrozi z davoda
uvedenych v Umluvé a stit nemiZe nebo nechce Zadatele ochranit, potom je piicinna
souvislost potvrzena. Obéti hrozi Gjma na zdkladé divodi uvedenych v Umluvé.

Mohou nastat pfipady, kdy Zadatel nemuze ukazat, Zze hrozici ijma nebo 4jma zpusobovana
nestatnim Cinitelem souvisi s jednim z péti konvencnich duvoda. Napiiklad ne ve vsech
ptipadech domaciho nasili muze Zena ukazat, ze ji manzel zneuziva kvuli jeji pfislusnosti k
uréité socidlni skupiné, politickému presvédcent nebo z jiného v Umluvé obsazeného divodu.
Avsak, pokud ji stat na zakladé jednoho z konvencnich diavodid nemuZe nebo nechce
poskytnout ochranu, potom je mozné ukazat opravnénost takovéto azylové zadosti: Gjma
zpusobovana zené jejim manzelem souvisi s neochotou statu chranit ji na zakladé jednoho z
divodu v Umluvé obsaZenych.

Muzeme tedy ucinit nasledujici shrnuti. Pricinna souvislost je prokazana (1) existuje-li realné
riziko pronasledovani ze strany nestatnich ciniteld kvili jednomu z davoda uvedenych v
Umluvé (at” uz neposkytnuti ochrany statem k konvenénimi divody souvisi nebo ne), (2)
pokud hrozba pronasledovani ze strany nestatnich ciniteld se k duvodim uvedenym v
Umluvé nevztahuje, aviak neschopnost nebo neochota stitu poskytnout ochranu s nékterym
z konvencnich davodu souvisi.

° Viz Piirucka UNHCR, odstavec 65.



