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Diplomatické pravo

»INejlépe je micet a zapomenout. A k zapominani
nedojde, postavime-li lidi pred soud.*'

A. Pinochet pievzal moc v Chile dne 11. zafi 1973 prostiednictvim nasilného
vojenského puce. V roce 1980 byl schvalena nova tustava, kterd nafizovala prezidentské
referendum s jednim kandidatem v roce 1988 a navrat k tradicnimu politickému zfizeni v roce
1990. V roce 1989 doslo k uspotadani vicekandidatskych prezidentskych voleb. Nové zvoleny
prezident P. Aylwin pfevzal od Pinocheta moc v roce 1990, nicmén¢ ten ziistal na svém postu
vrchniho velitele armady az do roku 1998. V roce 1998 ziskal dozivotné kieslo v chilském
senatu, coz mu zajiStoval Ustavni dodatek z roku 1980.

A. Pinochet pricestoval na sviij diplomaticky pas v roce 1998 do Britanie za ucelem
podstoupeni operace. Spanélsky vysetiujici soudce B.Garzén si v Madridu na tento okamzik
nacasoval vydani mezindrodniho zatykace na Pinocheta. Zatykac se tykal ptipadu chilského
statniho ptislusnika, ktery byl pfed lety udajné zadrzen v Argentin€, predan Pinochetove tajné
policii DINA ausmrcen. Po pozadavku zatknout Pinocheta nésledovaly smiSené reakce
britského ministerstva vnitra a ministerstva zahrani¢nich véci.

Okolo ptipadu existovalo od samého pocatku mnoho pravnich i politickych nejasnosti a
komplikaci. O tom sveéd¢i 1 fakt, ze pfipad se rozhodoval na tiikrat. Po rozhodnuti v ptipadé
Pinochet I byla Pinochetovymi advokaty Uspé$né zpochybnéna nezavislost jednoho ze
soudcti — ,,Jordu prava® (law lords). Lordové prava, kteti jako Clenové Snémovny lordla
zasedaji v Nejvy$$im soudg, museli rozhodovat potieti.* Nové rozhodnuti potvrdilo piedchozi
nazor, ze diplomaticka imunita se nevztahuje na ty, kdo jsou podezieli ze spachani zloCina
proti lidskosti. Pravni argumentace lordi v ptipad¢ Pinochet 11l se velmi liSila od ptipadu
Pinochet 1. Nicméné vysledek — odejmuti imunity rationae materiae — byl stejny. Velmi
zjednodusené feceno, v ptipadu Pinochet I byla imunita odepfena na zdklad¢ toho, ze urcité
chovani, které se kvalifikuje jako zlo¢in podle mezinarodniho prava, nemiize byt povazovano
za vykon funkci hlavy statu. Imunita podle vétSiny lordd nélezi jen tém, ktefi vykonavaji
legitimni funkce (hlavy statu ¢i diplomata).

V ptipad¢ Pinochet III se soudci piidrzeli formalnéjSiho vykladu. Zaméftili se pfedevsim
na Umluvu proti muceni 1984° (dale jen ,,Umluva®) a uznali, Ze Pinocheta je mozné stihat
pouze pokud viechny zainteresované staty (Velka Britanie, Spanélsko) ratifikovali Umluvu a
pouze za zlodiny spachané od okamziku ratifikace této Umluvy. V zadném z ¢lanktt Umluvy
viak nenalezneme zminku o odstranéni imunit. Ve fadé smluvnich statd Umluvy k mudeni
stale dochazi, Casto pravé ze strany osob zastavajicich vetfejné funkce. Paradoxné, Chile se
stala smluvni stranou Umluvy v dobé&, kdy byl Pinochet jejim prezidentem.

Lordové se zabyvali otdzkou, zda lze tvrdit, ze udajna Pinochetova ucast na muceni,
unaSeni obéti a na vrazdach byly ,,Ciny, vykonavané jako soucast jeho funkce hlavy statu.
VétsSina lordt v ptipad¢ Pinochet I a lordové Hutton a Philips v ptipad¢ Pinochet 111
nepovazovali muceni za soucast vykonu funkei hlavy statu. Lorda Nichollse uvedl, Ze je nyni
»jasné, ze urcité druhy chovéni, véetné¢ muceni a brani rukojmich, jsou nepfiijatelné, at’ jde

! Tak pravil Pinochet ti roky pied svym zatGenim.

? Vice o systému soudnictvi ve Velké Britanii a dalsich statech naleznete na:
http://portal.justice.cz/ms/ms.aspx?j=33&0=23&k=382&d=116763

? Umluva proti muéeni a jinému krutému, nelidskému &i ponizujicimu zachézeni nebo trestani 1984.



o kohokoliv a opa¢ny zavér by byl vysméchem mezinarodnimu pravu. Naopak lordové Slynn
a Lloyd, argumentovali, Ze funkce hlavy statu obcas zahrnuje nezdkonné Ciny. Lze vSak
namitnout, ze tyto ¢iny sice mohou byt spachany v ramci vykonu vetejnych funkci, ale nejde
o vykon funkci legitimnich. Ptipad skoncil upusténim od extradi¢niho fizeni vzhledem k
Pinochetovu zdravotnimu stavu.

Otazky:

1) Byla by situace z pravniho hlediska stejna ¢i odlisna, pokud by o Pinochetovi rozhodoval
néjaky mezindrodni (trestni) tribundl ¢i soud? Porovnejte z hlediska ptiznani/odepieni
imunit naptiklad ptipad S. MiloSevice pfed Mezindrodnim trestnim tribundlem pro
byvalou Jugoslavii nebo Ch. Taylora pted Zvlastnim soudem pro Sierru Leone.

2) Myslite si, ze 1ze pachat zlo¢iny podle mezinarodniho prava v rdmcei vykonu vetejnych
(statnich) funkci (official acts), tedy nikoli jako soukroma osoba (private acts)? Jaky
druh imunity by pfichézel v tivahu?

3) Jaké dal8i imunity kromé imunit diplomatickych je nutno obecné rozliSovat? Jaky

smluvni instrument fesi otdzku imunit? Najdéte relevantni ¢lanky.

4) Porovnejte a vysvétlete rozdil mezi imunitami rationae materiae (funkéni imunita) a
rationae personae (osobni imunita). Aplikujte na pfipad Pinochet.

5) Ma z hlediska imunit néjaky vyznam, zda jde o uradujici ¢i byvalou hlavu statu (ptipadné
diplomata, ktery jiz nezastava svou funkci)? Jaky? Pro lepsi pochopeni porovnejte
s ptipadem Yerodia oziejménym na piednasce.

6) Ctyfi z lordti uvedli, Ze zakaz mudeni je soudasti mezinarodniho oby&ejového prava a ma
povahu kogentniho pravidla. Zavazuje tedy vSechny subjekty mezinarodniho prava, bez
ohledu na to, zda ratifikovali Umluvu proti muéeni 1984. Lord Browne-Wilkinson
v této souvislosti uvedl: ,,/ have no doubt that long before the Torture Convention of
1984 state torture was an international crime in the highest sense** Z tohoto thlu
pohledu miize byt obtizné pochopit, alesponi pro kontinentalniho pravnika, z jakého

diivodu hralo datum ratifikace Umluvy Velkou Britanii tak dileZitou roli? Mohla
ratifikace Umluvy hrat roli v souvislosti z extradici?

7) Vysvétlete pojem univerzalni jurisdikce a zamyslete se nad jejim pfipadnym uplatnénim
v ramci nami feSen¢ho pripadu.
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Pro inspiraci a nalézani pravnich argumentu se zamyslete nad nasledujicimi vyroky:

Sir Artur Watts: ,,State are artificial legal persons: they can only act through the institutions
and agencies of the State, which means ultimately through its official and other individuals
acting on behlaf of the State. For international conduct which is so serious as to be tainted
with criminality to be regarded as attributable only to the impersonal state and not to the
individuals who ordered or perpetrated i tis both unrealistic and offensive to common notin of
Jjustice.*

Vattel: ,,Head of State who commits murder and other grave crimes is chargeable with all the
evils, all the horrors, of the war, all the effusions of blood, the desolation of families, the
rapine, the violence, the revenge, the burnings, are his works and his crimes. He is guilty
towards the enemy, of attacking, oppressing, massacring them without cause, guilty towards
his people, of drawing them into acts of injustice, exposing their lives without necessity,
without reason, towards that part of his subjects whom the war ruins, or who are great
sufferers by it, of losing their lives, their fortune, or their health. Lastly, he is guilty towards
all mankind, of disturbing their quiet, and setting a pernicious example.“>

Lord Lloyd: ,,The setting up of these special international tribunals for the trial of those
accused of genocide and other crimes against humanity, including torture, shows that such
crimes, when committed by heads of state or other responsible government officials cannot be
tried in the ordinary courts of other states. If they could, there would be little need for the
international tribunal .*

I have no doubt that the crimes of which Senator Pinochet is accused, including the crime of
torture, were governmental in nature ... it would be unjustifiable in theory, and unworkable in
practice, to impose any restriction on head of state immunity by reference to the number or
gravity of the alleged crimes. Otherwise one would get to this position: that the crimes of a
head of state in the execution of his governmental authority are to be attributed to the state so
long as they are not too serious. But beyond a certain (undefined) degree of seriousness the
crimes cease to be attributable to the state, and are instead to be treated as his private crimes.
That would not make sense.*

Naopak Lord Nicholls: ,,/nternational law recognises, of course, that the functions of a head
of state may include activities which are wrongful, even illegal, by the law of his own state or
by the laws of other states. But international law has made plain that certain types of
conduct, including torture and hostage-taking, are not acceptable conduct on the part of
anyone. This applies as much to heads of state, or even more so, as it does to everyone else;
the contrary conclusion would make a mockery of international law.*

Lord Philips: ,,Would international law have required a court to grant immunity to a
defendant upon his demonstrating that he was acting in his official capacity? In my view
plainly it would not. I do not reach that conclusion on the simple basis that no established
rule of international law requires state immunity ratione materiae to be accorded in respect

° Wright, Q.: The Legal Lability of the Kaiser. American Political Science Review 13 (1919), str. 120, 126.



of prosecution for an international crime. International crimes and extra-territorial
Jjurisdiction in relation to them are both new arrivals in the field of public international law. 1
do not believe that state immunity ratione materiae can coexist with them.*



