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The draft Convention on bankruptcy, winding-up, arrangements, compositions and
similar proceedings was drawn up in pursuance of Article 220 of the Treaty establish-
ing the European Economic Community, under which the Member States were to
‘enter into negotiations with each other with a view to securing for the benefit of
their nationals... the simplification of formalities governing the reciprocal recogni-
tion and enforcement of judgments of courts or tribunals...’.

The need for negotiations on these matters had been clear to the Member States from
the Community’s inception. The negotiations culminated in the Convention on
Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters,
which was signed in Brussels on 27 September 1968 and has since been amended by
the Convention on the accession of the new Member States to the Convention,
signed in Luxembourg on 9 October 1978.* However, bankruptcies, compositions
and other analogous proceedings were excluded from the scope of the Judgments
Convention. As early as 1960 it had been decided, because of the special problems
involved, to negotiate a special convention concerning such proceedings, and a paral-
lel working party had been set up under Commission auspices, composed of govern-
ment and Commission experts together with observers from the Benelux Commis-
sion for the study of the unification of law and the Hague Conference on Private
International Law.

The 1970 draft had to be completely renegotiated after Denmark, Ireland and the
United Kingdom joined the Community. The present draft was sent to the President
of the Council and, for their opinion, to the representatives of the Member States and
the President of the Commission? by the Chairman of the Working Party, Mr
Lemontey, in June 1980. The report written by Mr Lemontey is also published in this
issue.

Negotiations between the Member States will continue in the Council during 1982.

10OJ L 304, 30. 10. 1978.
2The Commission’s opinion is published in OJ L 391,
31.12. 1981.
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Preamble

The High Contracting Parties to the Treaty estab-
lishing the European Economic Community,

Desiring to implement the provisions of Article 220
of that Treaty by virtue of which they undertook to
secure the simplification of formalities governing
the reciprocal recognition and enforcement of
judgments of courts or tribunals;

Anxious to strengthen in the Community the legal
protection of persons therein established;

Considering that it is necessary for this purpose to
determine the jurisdiction of their courts or au-
thorities with regard to bankruptcy, winding-up, ar-
rangements, compositions and similar proceedings
and to facilitate the recognition and enforcement of
judgments given in such matters;

Have decided to conclude this Convention and to
this end have designated as their plenipotentiaries:

HIS MAJESTY THE KING OF THE BEL-
GIANS:
HER MAJESTY THE QUEEN OF DENMARK:

THE PRESIDENT OF THE FEDERAL
REPUBLIC OF GERMANY:

THE PRESIDENT
REPUBLIC:

OF THE FRENCH

THE PRESIDENT OF IRELAND:

THE PRESIDENT
REPUBLIC:

OF THE ITALIAN

HIS ROYAL HIGHNESS THE GRAND DUKE
OF LUXEMBOURG:

HER MAIJESTY THE QUEEN OF THE
NETHERLANDS:

HER MAIJESTY THE QUEEN OF THE
UNITED KINGDOM OF GREAT BRITAIN
AND NORTHERN IRELAND:

who, meeting in the Council, having exchanged
their full powers, found in good and due form,

Have agreed as follows:
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Title

Scope of the Convention and
general provisions

Article 1
Scope of the Convention

1. This Convention shall apply, irrespective of
the nationality of the persons concerned, to the
proceedings (hereinafter called ‘bankruptcy’),
specified in Article I(a) of the Protocol to this
Convention, and to the arrangements, compositions
and other proceedings listed in Article I(b) of the
Protocol.

2. Inso far as is not otherwise provided, the provi-
sions of this Convention relating to bankruptcy shall
apply by analogy to the arrangements, compositions
and other proceedings listed in Article I{b) of the
Protocol.

3. Nevertheless, this Convention shall apply to the
bankruptcy, and to arrangements, compositions and
the other proceedings listed in Article 1(b} of the
Protocol, as well as to the [special compulsory]?
winding-up procedure, of insurance undertakings
but only when the Directive dealing with the coor-
dination of national laws in this respect has been
brought into force and in so far as this Directive
does not otherwise provide.

It shall, however, apply to bankruptcies, arrange-
ments, compositions and other proceedings listed in
Acrticle I(b) of the Protocol which are opened in re-
spect of undertakings which are engaged only in
reinsurance , with the exception however of mutual
reinsurance companies which have entered into ag-
reements with mutual insurance companies involv-
ing the complete reinsurance of the insurance con-
tracts of those mutual insurance companies or the
substitution of the assignee undertaking for the as-
signing undertaking for the fulfilment of obligations
arising from the said contracts.

Article 2
Unity of the bankruptcy

The proceedings to which this Convention applies
shall, when opened in one of the Contracting States,

1 The panel of experts has put the words ‘special compulsory’ in
brackets to indicate that in the present state of its work it con-
sidered that it is not appropriate to anticipate the terminology
which will be used in the final text of the proposed Directive men-
tioned in the first subparagraph of Article 1(3).
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have effect ipso jure in the other Contracting States
and, so long as they have not been closed, shall pre-
clude the opening of any other such proceedings in
those other States.

Title Il

Jurisdiction

SECTION 1

General provisions

Article 3
Jurisdiction based on the centre of
administration

1. Where the centre of administration of the
debtor is situated in one of the Contracting States,
the courts of that State shall have exclusive jurisdic-
tion to declare the debtor bankrupt.

2. The centre of administration means the place
where the debtor usually administers his main in-
terests. In the case of firms, companies or legal per-
sons that place shall be presumed, for the purposes
of this Convention and until the contrary is proved,
to be their registered office, if any.

3. Notwithstanding the second sentence of para-
graph 2, in the case of firms, companies or legal per-
sons which have been granted authorization to carry
on the business of insurance or credit institutions,
the centre of administration shall always be the
place where the registered office is situated.

Article 4
Jurisdiction based on the existence of an
establishment

1. Where the centre of administration is not
situated in a Contracting State, the courts of any
Contracting State in which the debtor has an
establishment shall have jurisdiction to declare
the debtor bankrupt.

2. For the purposes of this Convention, an estab-
lishment exists in a place where an activity of the
debtor comprising a series of transactions is carried
on by him or on his behalf.

Article 5
Jurisdiction based on national law

Where neither the centre of administration nor any
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establishment is situated in a Contracting State, this
Convention will not affect the competence of
the courts of any Contracting State to declare the
debtor bankrupt if its law so permits. A bankruptcy
thus declared shall not fall within the scope of this
Convention.

Article 6
Transfer of the centre of administration
to another Contracting State

1. Where the debtor has, within the six months
next before the date when the court becomes seised
of the matter, transferred his centtre of administra-
tion to another Contracting State, both the courts of
the latter State and those of the State where the
centre of administration was previously situated
shall have jurisdiction to declare the debtor bank-
rupt.

2. ‘The courts of a Contracting State in which there
has been opened one of the proceedings referred to
in Article I(a) of the Protocol to this Convention
shall retain jurisdiction, so long as those proceed-
ings have not been closed, to open subsequent bank-
ruptcy or other proceedings referred to in this
Convention against the same debtor even where the
requirements laid down in Articles 3 and 4 as to
jurisdiction are no longer satisfied.

3. The Courts of a Contracting State in which
there has been opened, in accordance with this
Convention, one of the proceedings referred to in
Article I(b) of the Protocol to this Convention shall
retain jurisdiction to substitute for the proceeding
opened any other proceeding referred to in the
Convention, even when the requirements laid down
in Articles 3 and 4 as to jurisdiction are no longer
satisfied. However, so long as such substitution has
not taken place, any court which has acquired juris-
diction under Articles 3 or 4 may, if an arrangement:
or composition is already being implemented, open
bankruptcy or other proceedings in respect of debts
incurred after the approval of the arrangement or
composition. When such bankruptcy or other pro-
ceedings have been opened the courts which previ-
ously had jurisdiction shall cease to have jurisdic-
tion to effect such substitution as is referred to.
above.

Article 7
Transfer of the centre of administration
to a non-contracting State

Where the debtor has transferred his centre of ad-
ministration to a non-contracting State, the courts
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of the Contracting State in which the centre of ad-
ministration was previously situated shall retain
jurisdiction if they become seised of the matter
within 12 months after the transfer.

Article 8
Transfer or closure of an establishment

1. Where the jurisdiction of the courts of a Con-
tracting State is based on the existence of an estab-
lishment, Articles 6(1) and 7 shall apply mutatis
mutandis in relation to the transfer thereof.

2. In the case of closure of the establishment,
Article 6(1) shall apply mutatis mutandis if there
remains another establishment within the Com-
munity; otherwise Article 7 shall apply mutatis
mutandis.

Article 9

Bankruptcy of the estate of a deceased
person

Articles 3 to 8 shall also apply to the bankruptcy of
the estate of a deceased person or to the bankruptcy
of a debtor who dies before the court becomes
seised of the matter, if the conditions prescribed in
these articles were fulfilled on the part of the debtor
at the time of his death.

SECTION I1
Special provisions

Article 10
Particular capacity of the debtor

1. Where the courts of a Contracting State, which
have jurisdiction under the provisions of the forego-
ing Section, are unable to open any of the proceed-
ings listed in Article I of the Protocol by reason of
their national law and of the capacity of the debtor,
a bankruptcy may be declared by the courts of one
of the other Contracting States if the debtor has an
establishment in that State and if the law of that
State so permits.

2. Judgments given under the rules of jurisdiction
laid down in paragraph 1 shall not take effect in the
Contracting State in which the debtor’s centre of
administration is situated.

Article 11

Managers of firms, companies or legal per-
sons. Members whose liability for the debts
is unlimited

The courts of the Contracting State in which the
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bankruptcy of a firm, company or legal person has
been opened shall have exclusive jurisdiction to
determine actions concerning

{a) the liability incurred in consequence of their
direction or management by persons who have di-
rected or managed the affairs of that firm, company
or legal person to pay compensation for loss or
damage suffered by the general body of creditors,
or, where the law of the Contracting State in which
the bankruptcy has been opened so allows, for ioss
or damage sustained by the company;

(b) liability for its debts by members whose joint
and several liability in respect thereof is unlimited.

Article 12

Claims on behalf of a firm, company or
legal person in the bankruptcy of a person
who has directed or managed its affairs or
of a member whose liability for its debts
is unlimited

Where a person to whom Article 11 applies has
been declared bankrupt, the liquidator of the firm,
company or legal person shall claim in the bank-
ruptcy of that person in the name and on behalf of
the general body of creditors.

SECTION 111
Rules to prevent conflicts of
jurisdiction

Article 13
Concurrent jurisdiction

1. Where the courts of differnt Contracting States
are considering whether to open bankruptcy pro-
ceedings in respect of the same debtor, and the
jurisdiction of one of those courts prevails under the
provisions of this Convention, the other courts shall,
if necessary of their own motion, either declare that
they have no jurisdiction or stay the proceedings.
They shall maintain this position so long as the
judgment delivered by the court whose jurisdiction
prevails, whereby the bankruptcy is opened, can be
the subject of any of the appeal proceedings set out
in Article XII of the Protocol hereto.

2. Where the courts of different Contracting
States which have concurrent jurisdiction under the
provisions of this Convention are considering
whether to open bankruptcy proceedings in respect
of the same debtor, and one of those courts actually
opens the bankruptcy, the other courts shall stay
proceedings so long as the judgment opening the

13



bankruptcy can be the subject of any of the appeal
proceedings set out in Article XII of the Protocol
hereto.

Article 14
Conflicting disclaimers of jurisdiction

1. Where there exist circumstances of such a na-
ture that the jurisdiction of the courts of another
Contracting State prevails over that of the court al-
ready seised of the matter, the latter court shall, if
necessary of its own motion, either stay proceedings
and grarit time to enable the applicant to bring pro-
ceedings in the former courts, or decline jurisdic-
tion.

2. Where, by a judgment which is no longer sub-
ject to any of the forms of appeal specified in Article
XII of the Protocol, the court of a Contracting State
has, under paragraph 1, declined jurisdiction, the
courts of the other Contracting States may not de-
cline jurisdiction on the ground that in the first-
mentioned State there exists a basis of jurisdiction
which the courts of that State have refused to
acknowledge.

SECTION 1V

Actions arising from the
bankruptcy

Article 15
Actions arising from the bankruptcy

The courts of the State in which the bankruptcy has
been opened shall have exclusive jurisdiction to
entertain proceedings concerning:

(1) claims as to the invalidity as against the general
body of creditors of transactions carried out by the
debtor before or after the opening of the bankrupt-
cy, even if those transactions relate to immovable

property;

(2) claims for payment or for recovery of property
which are based on the allegation that the transac-
tions referred to in paragraph 1 are void as against
the general body of creditors or on the allegation
that they should be set aside where those claims are
made against the party who transacted with the
debtor;

(3) complaints concerning the capacity or powers of
the liquidator, subject to the provisions of Article
333);

(4) disputes relating to the validity of disposals by
the liquidator, of the movable property of the bank-
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rupt, which involve an allegation that there has been
a breach of the rules determining the powers of the
liquidator in that respect, subject to the provisions
of Article 33(3);

(5) claims against the general body of creditors in
respect of movable property;

(6) actions brought against the spouse of the bank-
rupt in which a particular provision of bankruptcy
law is invoked;

(7) actions relating to the admission of debts; but
this rule shall not:

(a) as regards fiscal debts or debts similarly recov-
erable, social security debts and debts arising under
a contract of employment, affect the jurisdiction of
those courts and authorities which are in the ordi-
nary way competent to determine whether a debt
exists and, if so, the amount thereof, and whether it
is preferential and, if so, to what extent;

(b) asregards debts which are covered by general or
special preferential rights over property which is
subject to registration or by secured rights over
property which is subject to registration, affect the
jurisdiction of those courts in the Contracting State
in which the property is situated which are in the or-
dinary way competent to determine what secured
rights or general or special preferential rights exist
over it;

(8) actions brought for the purpose of terminating
current contracts under a provision of bankruptcy
law, with the exception of contracts of employment
and contracts relating to immovable property;

(9) actions based on the personal liability of the li-
quidator acting in his capacity as such and disputes
relating to the submission of his accounts.

Article 16

The rules contained in Article 15(7) (a) and (b)
shall not affect the jurisdiction of the court which
opened the bankruptcy to determine whether a debt
is to be admitted.

Title I/

Applicable law

Article 17
Requirements for the opening of a
bankruptcy

The requirements for the opening of a bankruptcy
shall be determined by the internal law of the Con-
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tracting State in which the court having jurisdiction
in accordance with this Convention is situated.

Article 18
Procedure and effects of the bankruptcy

1. The internal law of the State in which the bank-
ruptcy has been opened shall determine the proce-
dure to be followed

2. Subject to the provisions to the contrary con-
tained in Title IV, the law of the State in which the
bankruptcy has been opened, including where ap-
propriate its rules of private international law, shall
determine the effects of the bankruptcy and also the
conditions under which the bankruptey is effective
against third parties.

Article 19
Characterization of property

For purposes of the application of the Convention,
the lex situs shall determine whether property is
movable or immovable.

Title IV

General effects of the
bankruptcy

SECTION 1

Effects of the bankruptcy inde-
pendently of advertisement

Article 20

Cessation of debtor’s power to deal with

his property

Independently of the provisions for advertisement
contained in Article 26, the bankruptcy shall take
effect against the debtor in each Contracting State,
and in particular with respect to the cessation of his
power to deal with his property.

Article 21

Prohibition of proceedings brought by
individual creditors, including enforcement
measures

In the Contracting States other than that in which
the bankruptcy has been opened, the bankruptcy
shall, independently of the provisions for adver-
tisement contained in Article 26, preclude the
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commencement against the debtor of any proceed-
ings, including enforcement measures, affecting the
property included in the assets in the bankruptcy, on
the part of creditors whose debts arose before the
bankruptcy was opened and are not secured by a
charge on movable or immovable property. This
prohibition shall take effect on the date laid down
in the law of the State in which the bankruptcy has
been opened.

Article 22
Stay of proceedings brought by individual
creditors, including enforcement measures

1. In accordance with the conditions laid down in
Article 21, the bankruptcy shall operate to stay all
actions affecting the property included in the assets
in the bankruptcy which were commenced before
the bankruptcy was opened. However, if it is neces-
sary to continue the action, the court previously
seised shall remain competent to determine it if, in
the course of the proceedings, an order has been
made on any point in dispute other than one of
jurisdiction.

2. In accordance with the conditions laid down in
Article 21, the bankruptcy shall operate to stay all
enforcement measures against the debtor which
were commenced before the bankruptcy was open-
ed. However, such measures shall not be stayed
where, at the date of the judgment opening the
bankruptcy, they have reached such a stage that,
under the law of the Contracting State where they
were commenced, the judgment opening the bank-
ruptcy would no longer have any staying effect.

3. Actions for recovery of movable property may
be continued only in the courts having jurisdiction
under Article 15(5) unless the court previously
seised has already made an order on any point in
dispute other than one of jurisdiction.

4. The conditions under which proceddings which
have been suspended in accordance with the pre-
ceding paragraphs may be continued shall be de-
termined by the law of the State in which the bank-
ruptcy has been opened.

Article 23

The provisions of Articles 21 and 22 shall not affect
the rights of authorities and agencies to collect in
their territory fiscal debts and debts similarly
recoverable.

Article 24
Interruption of periods of limitation

Notwithstanding Articles 20, 21 [and 22], acts done
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by third parties after the opening of the bankruptcy
and before it has taken effect against them in accor-
dance with Article 27 shall interrupt any periods of
limitation inuring as regards the general body of
creditors, and shall prevent the latter from relying
on any loss of rights resulting from any failure to
perform acts which are to be effected within a com-
pulsory time.

[Article 25
Time limits for the exercise of certain legal
remedies

1. Where the applicant has neither his centre of
administration nor his ‘domicile’ nor his residence
in the State in which the bankruptcy has been open-
ed, but one or more of them is situated in another
Contracting State, any such application to set aside
the judgment opening the bankruptcy as may be al-
lowed under national law to third parties who were
not party to the proceedings may be brought within
a period of at least 31 days following the day which
under that law initiated the period.

2. The law of the State in which the bankruptcy
has been opened shall determine the conditions for
the extension of that period, where it expires on a
Saturday or Sunday, or on a day which according to
that law is a public holiday.]

SECTION 11

Effects of the bankruptcy depen-
dent upon advertisement

Article 26
Requirements as to advertisement

1. It shall be for the liquidator to advertise the
bankruptcy by the insertion in the Official Journal
of the European Communities of an extract of the
judgment opening it. The liquidator must cause this
insertion to be made in cases where an establish-
ment of the bankrupt is situated in a Contracting
State other than that in which the bankruptcy has
been opened, and also in all cases where the court
which has opened the bankruptcy has so ordered.
He may in all other cases effect such advertisement
if he thinks fit.

These provisions shall also apply to the other deci-
sions listed in Article I'V of the Protocol to this Con-
vention.

2. In the Contracting States other than that in
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which the bankruptcy has been opened, the li-
quidator must make sure that the bankruptcy judg-
ment is entered in the trade or company registers in
which the bankrupt is registered.

3. In the Contracting States other than that in
which the bankruptcy has been opened, the li-
quidator may advertise the bankruptcy judgment in
the official gazettes listed in Article VII of the Pro-
tocol to this Convention and may, if need be, further
advertise the judgment as he thinks fit.

[4. The requirements as to advertisement laid
down in paragraphs 1 to 3 shall as necessary apply to
the other decisions listed in Article IV of the Pro-
tocol to this Convention. The particulars to be ad-
vertised in respect of each category of decision are
listed in Articles III and VI of that Protocol. It shall
be for the liquidator to effect such advertisement.]

5. The law of the State in which the bankruptcy -
has been opened may provide for some other person
or authority to carry out the requirements as to
advertisement prescribed in this Article.

Article 27
Effects of the bankruptcy as against third
parties

I. In the Contracting States other than that in
which the bankruptcy has been opened the bank-
ruptcy shall take effect in full against third parties
from the eighth day following its advertisement in
the Official Journal of the European Communities.
Acts done after the expiry of that period shall be
void as against the general body of creditors if they
cause detriment to the latter.

2. Acts done before the aforesaid advertisement
or within seven days thereafter shall also be void-
able as against the general body of creditors if, when
the act was done, the third party knew or ought
reasonably to have known of the opening of the
bankruptcy.

3. The rules of the State in which the bankruptcy
has been opened which relate to the invalidity as
against the general body of creditors of certain acts
done by the debtor before the bankruptcy was
opened may, however, be applied to acts done
during the period between the opening of the
bankruptcy and the eighth day following its adver-
tisement in the Official Journal of the European
Communities.

4. This article shall apply subject to the provisions
of Article 28.

S.2/82



Article 28
Effects with regard to property subject to
registration

The effects of the bankruptcy on rights relating to
property which is subject to registration in a public
register and on rights and securities subject to such
registration shall, with regard to, inter alia, estab-
lishment, modification, transfer or termination, be
determined by the law of the Contracting State in
which the register is kept as if the bankruptcy had
been opened in that State.

SECTION III

Powers and functions of
authorities administering the
bankruptcy

Article 29
Powers of the liquidator

1. In the Contracting States the liquidator shall
have the powers which are vested in him by the law
of the State in which the bankruptcy has been
opened, or which have been conferred on him by the
competent authority of that State. In this connec-
tion, the procedural means to be followed by the li-
quidator shall be determined by the law of the Con-
tracting State where the exercise of those powers
produces its effects. He shall have power in relation
to the matters covered by Article 28 to apply for the
registrations required by the law of the Contracting
State where the register is kept.

2. The appointment of the liquidator shall be evi-
denced by a certificate drawn up in accordance with
the specimen form attached to the Protocol to this
Convention.

3. Where the law of the State in which the bank-
ruptcy has been opened permits the appointment of
more than one liquidator, one or more of them may
be chosen from among persons who, in the ter-
ritories of the other Contracting States, are au-
thorized to act as liquidators. Where the law of the
State in which the bankruptcy has been opened
permits the delegation of certain powers of the
liquidator to other persons, such persons may be
chosen from among those who, in the territories
of the other Contracting States, are authorized to
act as liquidators.

Article 30
Redirection of mail

1. Where the law of the State in which the bank-
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ruptcy has been opened provides that mail may be
redirected to the liquidator and the bankrupt is
‘domiciled’ or resident or has an establishment or
postal address in a Contracting State other than that
in which the bankruptcy has been opened, mail ad-
dressed to the bankrupt shall be redirected to the li-
quidator by the postal authorities of that State. Such
redirection of mail may take place only as a result of
an order to that effect made either by the court
which has opened the bankruptcy or by the juge-
commissaire. This order shall be valid for a max-
imum period of six months and may be renewed for
a similar period from time to time until the closure
of the proceedings, under the conditions laid down
by the law of the State in which the bankruptcy has
been opened.

2. Article IX of the Protocol to this Convention
specifies the manner in which postal authorities are
to be informed of the bankruptcy and of the dura-
tion of the duty placed upon them pursuant to
paragraph 1.

3. When mail addressed to the bankrupt is sent to
him by the liquidator, it shall bear the liquidator’s
name, capacity and signature.

Article 31
Lodging of claims

1. Where the law of the State in which the bank-
ruptcy has been opened requires that claims should
be lodged, knowr: creditors who reside in a Con-
tracting State other than that in which the bank-
ruptcy has been opened shall be individually
notified of the opening of the bankruptcy. The
notification shall indicate

(i) whether creditors whose claims are preferential
or secured need prove in the bankruptcy and

(ii) the manner in which the true nature of the claim
be affirmed if this formality is required.

2. Subject to any necessary formality as to affir-
mation, creditors who reside in a Contracting State
other than that in which the bankruptcy has been
opened may lodge their claims by writing informally
in a letter written in one of the official languages of
the Contracting States to the bankruptcy authorities
specified in Article X of the Protocol to this Con-
vention, which shall, where necessary, provide for
translation. The claim shall indicate the date, the
amount of the debt and whether or not the debt is
preferential or secured and shall be accompanied by
a copy of such supporting documents as exist.
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Article 32
Continuance of business

The competent authority under the law of the State
in which the bankruptcy has been opened shall have
power to authorize the continuance of the business
in the other Contracting States.

Article 33
Realization of the assets

1. The liquidator shall without further formality
take such protective measures and effect such dis-
posals as are within the scope of the powers confer-
red upon him, either by the law of the State in which
the bankruptcy has been opened, or by an authoriz-
ation granted by the competent authorities adminis-
tering the bankruptcy. In this connection, the pro-
cedural means to be followed by the liquidator shall
be determined by the law of the Contracting State in
which the property is situated. However, the li-
quidator may himself dispose of property which is
subject to acharge in a Contracting State other than
that in which the bankruptcy has been opened, only
if this is permitted under the law of the State in
which the property is situated.

2. Where the law of the State in which the bank-
ruptcy has been opened, or the court which has
opened the bankruptcy, requires a particular form
of realization, such as public auction, the way in
which it is to be effected shall be determined by the
law of the place where the property is situated.

3. Where the debtor, a creditor or a third party has
an objection to a protective measure or disposal un-
dertaken by the liquidator in a Contracting State
other than that in which the bankruptcy has been
opened, any of them may apply to the local court of
that State having jurisdiction in accordance with the
procedure for urgent matters. That court may order,
either that the objection be dismissed, or that there
be a stay of execution with sufficient time granted to
enable an application to be made to the courthaving
substantive jurisdiction in accordance with the law
of the State in which the bankruptcy has been
opened.

SECTION 1V
Effects of the bankruptcy on the
estate of the debtor

Article 34
Universality of the bankruptcy

1. Subject to Article 10(2) and Article 66, abank-
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ruptcy opened in conformity with this Convention
shall take effect with respect to the whole of the
debtor’s assets situated in the Contracting States.
Property held by the debtor in the capacity of trus-
tee on behalf of other persons shall not be consi-
dered part of the debtor’s assets.

2. The bankruptcy shall not, however, take effect
with respect to assets to which the debtor becomes
entitled subsequent to the opening of the bankrupt-
cy, where the law of the State in which the bank-
ruptcy has been opened excludes such assets.

3. Paragraph 1 shall not apply to property which is
excluded from the bankruptcy by virtue of the law of
the Contracting State in which it is situated for a
reason other than that the debtor became entitled to
that property subsequent to the opening of the
bankruptcy.

Article 35
Rights of spouses

1. If the law of the State in which the bankruptcy
has been opened presumes, in the event of bank-
ruptcy, that the property of the spouse has been ac-
quired with the funds of the bankrupt, this presump-
tion shall not apply to property situated in Contract-
ing States whose law does not include such a pre-
sumption, unless the law governing matrimonial
property rights includes such a presumption. Any
such presumption may be rebutted in the manner
provided by Article 1 of Annex L.

2. The bankruptcy provisions of the law of the
State in which the bankruptcy has been opened shall
determine to what extent les avantages mat-
rimoniaux and disposals of property to a spouse
without valuable consideration are to be held valid
as against the general body of creditors.

SECTION V

Effects of the bankruptcy on past
acts and on current contracts
Article 36

Set-off

The laws of the Contracting States must allow set-
off in the event of bankruptcy, at least in the cases
referred to in Article 2 of Annex L.

Article 37
Recovery actions

When, according to the law of the State in which the
bankruptcy has been opened, a recovery action,
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brought in the interest of the general body of cre-
ditors, in respect of an act done by the debtor in
fraud of the rights of the creditors is provided for
only by provisions oflaw other than bankruptcy law,
the conditions regulating the setting aside shall be
those applicable under the law of the State which
governs the transaction as if the bankruptcy had
been opened in that State.

Article 38
Contracts of employment

1. The effects of the bankruptcy on a contract of
employment shall be governed by the law applicable
to that contract, where that law is the law of a Con-
tracting State.

2. in other cases the law of the State in which the
bankruptcy has been opened shall apply.

Article 39
Contracts of leases and hiring

The effects of the bankruptcy on leases or tenancies
of immovable property shall be governed by the law
of the place where that property is situated. The
same shall apply where the lease or tenancy relates
both to movable and immovable property.

Article 40
Contracts of sale

The effects of the bankruptcy on contracts for the
sale of immovable property shall be governed by the
law of the place where the property is situated. The
same shall apply to contracts of lease/sale, crédit-
bail or leasing of immovables and to combined sales
of immovable and movable property.

[Article 41
Contracts of sale of movabie property with
reservation of title

Paragraph 1

First variant

The validity of sales with reservation of title shall be
governed by the law designated in accordance with
the rules of private international law of the State in
which the bankruptcy has been opened.

Second variant
The validity of sales with reservation of title shall be
determined by the law governing the contract.

Third variant
No provisions at all in this Convention; as a conse-
quence the law of the State in which the bankruptcy
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has been opened shall apply in accordance with
Article 18 of this Convention.

Paragraph 2
First variant
In the event of the bankruptcy of the buyer or seller,
the validity as against the general body of creditors
of clauses containing a reservation of title shall be
governed by the provisions of Article 3 of Annex I.

Article 3 of Annex I

1. The law of the State in which the bankruptcy
has been opened shall at least admit that clauses
containing a reservation of title in the thing sold and
guaranteeing payment of the price are valid as
against the creditors of the buyer, provided they are
stipulated before delivery and by written agree-
ment, [telegram,] telex or by oral agreement con-
firmed in writing by the buyer. The writing shall
not be subject to any particular requirements as to
form. The liquidator may prove by any means the
fraudulent or inaccurate character of the writing or
of the date thereof.

2. The bankruptcy of the seller occurring after the
thing sold has been delivered shall not be a ground
for rescinding the contract and shall not prevent the
buyer from acquiring ownership of the thing sold.

Second variant

In the event of the bankruptcy of the buyer, the ap-
plicable law for determining the validity of the re-
servation of title clauses as against the general body
of creditors shall be the law of the Contracting State
in whose territory the property, being the subject of
these reservation of title clauses, is situated at the
time of the opening of the bankruptcy.

Third variant

No provisions at all in this Convention; as a conse-
quence the law of the State in which the bankruptcy
has been opened shall apply in accordance with
Article 18 of this Convention.

Paragraph 3

First variant

In the event of the bankruptcy of the seller occur-
ring after the thing sold has been delivered, the ban-
kruptcy shall not be a ground for rescinding the con-
tract and shall not prevent the buyer from acquiring
ownership of the thing sold.

Second variant

No provisions at all in this Convention; as a conse-
quence the law of the State in which the bankruptcy
has been opened shall apply in accordance with
Atrticle 18 of this Convention.]
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Article 42
Rights of preferential creditors

The provisions of this section do not apply to the
system of preferential claims, secured claims and
claims by creditors in respect of debts incurred by
the general body of creditors (créances de masse)
which is governed by Section VI of this Title.

SECTION VI

Preferential claims, secured
claims, claims by creditors in
respect of debts incurred by
the general body of creditors
{créances de masse)

Article 43
Subestates for accounting purposes

1. For the purpose of the distribution of the assets
pursuant to the provisions of this section, a sub-
estate shall be formed for accounting purposes in re-
lation to each Contracting State in which assets to be
realized are situated.

2. Assets recovered in a non-contracting State, or
the proceeds of their realization, shall be aggregated
with the subestate situated in the State in which the
bankruptcy has been opened.

Article 44

Rights of creditors in respect of debts
incurred on behalf of the general body of
creditors or who have general rights of
preference

1. Creditors in respect of debts incurred after the
opening of the bankruptcy [other than fiscal debts
and debts similarly recoverable]! will be satisfied
out of the assets situated in each of the Contracting
States where they are considered to be liabilities of
the general body of creditors. The contributions of
each subestate towards the payment of these debts
will be made, according to the ranking laid down in
the law of the Contracting State concerned, in prop-
ortion to the assets available for that purpose.

2. Incivil and commercial matters, creditors in re-
spect of debts incurred before the opening of the
bankruptcy may invoke, in respect of assets situated
in each of the Contracting States, such rights against
the general body of creditors or such rights of pre-
ference as the law of that State attaches to these
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debts. Debts which, even though incurred before
the opening of the bankruptcy, are deemed by the
law of one Contracting State to be debts incurred by
the general body of creditors and which, in the other
Contracting States, enjoy general rights of prefer-
ence shall be satisfied in accordance with Article 50,
out of the assets available respectively in all the sub-
estates.

3. In matters other than civil and commercial, and
particularly in fiscal or social security matters, the
public authorities, government departments and
other public agencies of a Contracting State may ex-
ercise their right to payment of a debt incurred be-
fore [or after]! the opening of the bankruptcy on
behalf of the general body of creditors or the right of
preference to which they are entitled in that State
only in relation to assets situated there. To the ex-
tent that they have not obtained full satisfaction in
that State and irrespective of whether their rights
are preferential or not, they shall be entitled, sub-
ject always to the acts of the European Com-
munities and to bilateral agreements concluded be-
tween Contracting States, to claim as unsecured
creditors in any other Contracting State, provided
the (unsecured) debt would have been admitted to
proof in a bankruptcy opened in their own State.

Article 45
Law applicable to general rights of
preference

For the purposes of distributing the proceeds of
realization of the assets in bankruptcy, the sub-
ject-matter, extent and ranking of general prefer-
ences shall be determined by the law of the Con-
tracting State in which the assets were situated at the
time when the bankruptcy was opened.

! With regard to fiscal debts and debts similarly recoverable incur-
red after the opening of the bankruptcy which are liabilities of the
general body of creditors, governments have the choice of two al-
ternatives as follows:

First variant

Satisfaction of the said debts out of the assets situated ineach of the
Contracting States. In that case the words in brackets in paragraphs
1 and 3 will be deleted.

Second variant

The said debts are to be satisfied only out of the assets situated in
the Contracting State in which these debts were incurred. In that
case the brackets in paragraphs | and 3 will be deleted and the
words ‘other than fiscal debts and debts similarly recoverable’
and ‘or after’, respectively, will be retained.
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Article 46
Law applicable to secured rights and special
rights of preference

For the purposes of distributing the proceeds of
realization of the assets in bankruptcy, the sub-
ject-matter, extent and ranking of secured rights
and special rights of preference shall be determined
by the law of the Contracting State in which the
property charged with such a secured right or spe-
cial right of preference was situated at the time
when the bankruptcy was opened.

Article 47

Law applicable to rights secured upon ships,
boats and aircraft; determination of the
place where those assets are situated

1. For the purposes of distributing the proceeds of
realization of the assets, the subject-matter, extent
and ranking of unregistrable special rights of pre-
ference over a ship or aircraft shaill be determined
by the law of the Contracting State in which the ship
or aircraft is situated when it is sold. If at the time of
sale the ship or aircraft is situated in a non-con-
tracting State, the law of the State in which it is
registered shall apply.

2. For the purposes of distributing the proceeds of
realization of the assets, the subject-matter, extent
and ranking of registered secured rights over a ship
or aircraft, such as hypothéques and mortgages,
shall be determined by the law of the State in which
the ship or aircraft is registered. [The same shall ap-
ply in the case of unregistrable special rights of pre-
ference and registered secured rights over an inland
navigation vessel registered in a Contracting State
(subject however to the rights of preference arising
under the law of the Contracting State in which at-
tachment or forced sale is carried out)?! (if the law of
the State where the vessel is registered authorizes or
recognizes such rights of preference)?].

3. The law applicable under paragraph 1 shail de-
termine the ranking as between, on the one hand,
the rights of special preference referred to in para-
graph[s] 1 [and 2] and, on the other hand, the regis-
tered secured-rights referred to in paragraph 2.

4. The provisions of the foregoing paragraphs
shall also apply to ships and aircraft [and boats] un-
der construction if they have been registered.

5. Property referred to in this Article shall, for the
purposes of Articles 43, 44 and 45, be deemed to be

S.2/82

situated in the State whose law is applicable under
paragraph 3.

Article 48
Rights of lien

The right to a lien on property shall be governed by
the law of the Contracting State in which the prop-
erty is held.

Article 49

Ranking as between (1) general rights of
preference and claims in respect of debts
incurred by the general body of creditors
(créances de masse), and (2) secured rights
and special rights of preference

Ranking as between general rights of preference
and claims against the general body of creditors on
the one hand and secured rights and special rights of
preference on the other shall be determined by the
law of the Contracting State in which the property is
situated when the bankruptcy is opened.

Article 50

Principles governing distribution where gen-
eral rights of preference apply in relation

to more than one Contracting State

1. Where a general right of preference attaches to
a debt within the meaning of the first sentence of
Atrticle 44(2), which may be satisfied simultane-
ously out of a number of subestates, the following
procedure shall be adopted:

(i) where a general right of preference attachesto a
debt in each of the Contracting States in which there
are subestates, for a like amount in each, the debt
shall be borne in equal shares by those subestates.
However, where the assets available in one or more
subestates are insufficient to discharge the debt, the
remainder shall be divided in equal shares between
the other subestates to the extent that they contain
sufficient available assets;

(ii) where a general right of preference attachestoa
debt in each of the States in which there are subes-
tates, for different amounts because the extent of
the preference is not the same in all the States, the
debt shall be borne by each subestate up to the

1The German delegation requested that these words be retained
but the Netherlands delegation requested that all the text which
follows the words ‘registered in a Contracting State’ be deleted.
2 The German delegation requested that these words be deleted if
its request concerning the problem raised in note (1) above is satis-
fied.
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amount of the most extensive right of preference in
proportion to the sums to which the general right of
preference attaches in each State and up to the
amount of those sums. If the preferential debt is not
wholly discharged thereby, one or more further dis-
tributions shall be made on the same principles from
the assets remaining available in each subestate.

2. In the cases provided for in the foregoing para-
graph, where a general right of preference attaching
to a debt is effective in relation to more than one
subestate and other preferential debts rank equally
with the first debt in some of those subestates, the
amount available from the subestates in which a
number of debts rank equally shall be distributed in
proportion to those debts, and contributions from
the subestates for the discharge of the first-men-
tioned preferential debt shall not exceed the
amount of the share available for such distribution.

3. If due to the fact that the ranking within differ-
ent subestates varies to such an extent that it will be
impossible simultaneously to satisfy a general pre-
ference from different subestates, that debt shall be
first borne by the subestate where the debt has the
highest ranking. If after this in order to satisfy
another right of general preference, assets are
simultaneously available from more than one subes-
tate, the rules mentioned in paragraphs 1 and 2 of
this Article shall be applied.

Article 51
Determination of the place where certain
property is situated

For the purposes of Articles 43, 44, 45, 46 and 49:

(1) movable property including incorporeal proper-
ty, but excluding that referred to in Article 47,
which is registered, inscribed or recorded in a na-
tional public register of a Contracting State shall be
deemed to be situated in that State;

(ii) incorporeal property which is registered, in-
scribed or recorded only in an international public
register shall be deemed to be situated in the State in
which the bankruptcy has been opened.

Article 52

Date applicable for determining the place
where property is situated in a bankruptcy
which follows upon other proceedings

Where either a bankruptcy or any of the proceed-
ings listed in Article I(b) of the Protocol to this Con-
vention has been opened superseding any of the
other proceedings listed in Article I(b) of the said
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Protocol, the date applicable for determining where
the property referred to in Articles 45, 46 and 49 is
situated shall be the date upon which the last of the
proceedings was opened.

SECTION VII

Effects of the bankruptcy on the
personal capacity of the debtor

Article 53
Disabilities, disqualifications and restrictions
of rights

It shall be a matter for the law of each Contracting
State to determine whether, and to what extent, dis-
abilities, disqualifications and restrictions of rights
will be entailed, within its jurisdiction, by the open-
ing of bankruptcy in any Contracting State.

SECTION VIII

Special provisions applying to
certain proceedings other than
bankruptcy

Article 54

Invalidity, as against preferential or secured
creditors, of extensions of time for payment
and compounding of debts

Extensions of time for payment or compounding of
debts allowed to the debtor in one of the forms of
proceeding listed in Article I(b) of the Protocol to
this Convention shall in Contracting States other
than that in which the proceeding has been opened
be invalid as against the creditors for the debts re-
ferred to in the second sentence of Article 44(2) as
well as those creditors whose debts are preferential
or secured by a charge over property.

Title V

Recognition and enforcement

Article 55
Judgments

For the purposes of this Convention, ‘judgment’
means any judgment given by a court, tribunal or
authority of a Contracting State, whatever the
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judgment may be called, including a decree, deci-
sion, order or writ of execution, as well as the de-
termination of costs or expenses by an officer of the
court, and includes the decisions listed in Article V
of the Protocol

SECTION I

Recognition of judgments
concerning the opening and
course of the proceedings

Article 56
Recognition as of right

Subject to the provisions of Articles 5, 10(2) and 66,
as well as of this Section, judgments concerning the
opening and procedure of one of the forms of pro-
ceeding listed in Article I of the Protocol to this
Convention, including judgments under Article
15(3), and arrangements and compositions ap-
proved by a court, made in a Contracting State shall
be recognized in the other Contracting States with-
out any special procedure being required. These
provisions shall not apply to judgments concerning
the liberty of the individual.

Article 57
Recognition in cases of conflict between
non-coordinate jurisdictions

Where a bankruptcy has been opened against the
same debtor by the courts of different Contracting
States, and where the jurisdiction of one of those
courts prevails under this Convention, the judgment
given by the court whose jurisdiction prevails shall
alone take effect, even in the States where the other
judgments have been given.

Article 58
Recognitien in cases of conflict between
coordinate jurisdiction

1. Where a bankruptcy has been opened against
the same debtor by the courts of different Contract-
ing States, being courts of coordinate jurisdiction
under this Convention, the judgment of the court
which first gave judgment shall alone take effect,
even In the States where the other judgments have
been given.

2.  Where, in the case provided for in paragraph 1,

more than one judgment has been given on the same
day, the alphabetical order of the place-names of
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the courts shall determine which takes precedence.
The relevant place-name for this purpose shall be
that given to the place where the court sits in the
State in which it is situated.

Article 59

Validity of acts

Acts performed in accordance with a judgment re-
ferred to in Articles 57 or 58 and before that judg-
ment has been rendered ineffective by the operation
of the aforesaid Articles shall not on that ground
cease to be valid.

SECTION 11

Enforcement of judgments con-
cerning the opening and course of
the proceedings

Article 60
Enforcement as of rights

Judgments, and arrangements and compositions
approved by a court, which are recognized under
the provisions of the foregoing Section shall take ef-
fect as of right and shall be enforced in the other
Contracting States.

SECTION IiI

Proceedings to challenge the
bankruptcy

Article 61
Action to challenge the bankruptcy

In each Contracting State other than that in which
the bankruptcy proceedings have been opened,
an action to challenge the judgment opening the
bankruptcy may be brought in the cases specified
in Article 62.

Article 62
Cases in which an action to challenge the
bankruptcy may be brought

1. An action to challenge the bankruptcy may be
brought only in the following cases:

(a) if, as a result of circumstances for which he
cannot be held responsible, the debtor did not have
knowledge in sufficient time of the issuing of the
proceedings either to prepare his defence or to avail
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himself of any legal remedy against the judgment
opening the bankruptcy;

(b) if recognition of the judgment opening the
bankruptcy is contrary to the public policy of the
State in which the action to challenge the bank-
ruptcy is brought.

2. The action may not however be brought on the
basis that the judgment is contrary to public policy
on any of the following grounds:

{a) that the proceeding in question is unknown in
the law of that State, if such proceeding is listed in
Article I of the Protocol to this Convention;

(b) that the court which opened the bankruptcy
had no jurisdiction;

(c) thatthe judgment could not have been given in
the State where the action to challenge the bank-
ruptcy is brought, by reason of its own law govern-
ing the requirements for opening of a bankruptcy;

(d) that the judgment has been given against a
natural person or an association of natural or legal
persons under private law who or which could not
have been declared bankrupt in the State where the
action to challenge the bankruptcy has been
brought, so long as such person or association of
persons has not or no longer had his or its centre of
administration in that State;

(e) that the judgment has been given on the
court’s own motion or ex patrte.

Article 63
Courts with jurisdiction to entertain actions
to challenge the bankruptcy

1. An action to challenge the bankruptcy shall be
brought in each Contracting State before the Court
designated in Article XIofthe Protocol to this Con-
vention.

2. In the United Kingdom of Great Britain and
Northern Ireland, an action to challenge the bank-
ruptcy shall be brought only in one of the three de-
signated courts, according to which is appropriate.
The decision given by that court shall take effect in
the whole of the United Kingdom.

Article 64

Parties to such action and time-limits

1. The action to challenge the bankruptcy shall be
brought against the person or persons having the

powers of the liquidator according to Article 29(2)
of this Convention. It may be brought by the minis-
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tére public, the debtor or any other interested party,
with the exception of the person who brought the
bankruptcy proceedings. The petitioning creditor .
may be joined as a party to the action.

2. The action may not be brought after the expira-
tion of a period of three months from the date of ad-
vertisement of the bankruptcy judgment in the Offi-
cial Journal of the European Communities or, in the
absence of such advertisement, from the date when
the person bringing the action had knowledge of the
judgment. In no circumstances may the action be
brought more than six months after the date on
which the bankruptcy is opened nor after it has been
closed.

Article 65
Effects of an action to challenge the
bankruptcy and legal remedies

1. Thebringing of an action to challenge the bank-
ruptcy shall not operate to stay enforcement of the
judgment opening the bankruptcy.

2. The Court seised of such an action may
nevertheless decide to stay enforcement in the State
where such action is raised, in whole or in part, until
it has decided the action. Courts with jurisdiction to
decide matters of urgency shall also have power to
stay enforcement in that State in whole or in part if
they lay down a time-limit within which an applica-
tion is to be made to the court having substantive
jurisdiction to entertain an action challenging the
bankruptcy. Judgments ordering such a stay may
also order measures to protect the estate situated in
that State. The time-limit thus set shall not operate
to extend that applicable under Article 64(2). Upon
expiry of the time-limit, the judgment imposing the
stay of execution shall cease to have effect if the
court having substantive jurisdiction has not been
seised of an action challenging the bankruptcy.

3. A judgment declaring the bankruptcy invalid
when it is res judicata shall, in the State in which it is
given, take effect erga omnes and shall be advertised
there in the same manner as a bankruptcy judg-
ment. This judgment shall also be advertised in the
Official Journal of the European Communities by
the authority which advertised the bankruptcy
judgment. A judgment in an action to challenge the
bankruptcy shall be subject to appeal in the same
way as a bankruptcy judgment.

4. A judgment which has been successfully chal-

lenged shall cease to be recognized or to have effect
in the State where the action to challenge the bank-
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ruptcy has been brought. The same shall apply ac-
cordingly to judgments given in the actions referred
to in Article 11, in any of the proceedings set out in
Article 15, as well as to any other judgments given
in the course of the bankruptcy proceedings. In
neither case, however, shall acts performed prior
thereto in accordance with a judgment which has
been declared invalid and rendered ineffective on
that ground cease to be valid.

Article 66
Territorial bankruptcy in the case of
successful challenge

Where the judgment opening the bankruptcy in one
Contracting State has been successfully challenged
in an action brought in another Contracting State, a
bankruptcy may be opened in the latter State. A
bankruptcy so opened shall have no effect in the
other Contracting States.

SECTION 1V

Recognition and enforcement of
other judgments

Article 67
Application of the Brussels Convention of
27 September 1968

1. The recognition and enforcement of judgments
and of settlements approved by a court or made be-
fore a judge other than those referred to in Arti-
cle 56 of this Convention shall be governed by the
Brussels Convention of 27 September 1968 on
Jurisdiction and the Enforcement of Judgments in
Civil and Commercial Matters, as amended by the
Convention of Accession of 9 October 1978. The
same shall apply to instruments for enforcement de-
livered to creditors in bankruptcy proceedings in ac-
cordance with the law of the State in which the pro-
ceedings have been opened.

2. The provisions of paragraph 1 shallnot apply to
judgments concerning the liberty of the individual.

SECTION V
General provisions

Article 68
Dispensing with security

No security, bond or deposit, however described,
shall be required of a party bringing an action under
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Article 61, either on the ground that he is a foreign
national, or on the ground that he is not domiciled
or resident in the State in which the action is
brought.

Article 69
Dispensation from legalization

No legalization or similar formality shall be re-
quired in respect of documents produced in actions
brought under Article 61.

Title VI

Interpretation by the Court of
Justice

Article 70
Jurisdiction of the Court of Justice

The Court of Justice of the European Communities
shall have jurisdiction to give rulings on the in-
terpretation of this Convention, of the Protocol
hereto and of Annex L.

Article 71

National courts able to request interpreta-
tion

The following courts may request the Court of

Justice to give preliminary rulings on questions of
interpretation:

(a} in Belgium: la Cour de Cassation — het Hof
van Cassatie,

in Denmark: Hggesteret,

in the Federal Republic of Germany: die obersten
Gerichtshofe des Bundes,

in France: la Cour de Cassation and le Conseil
d’Etat

in Ireland: the Supreme Court

in Italy: la Corte Suprema di Cassazione,

in Luxembourg: [la Cour supérieure de Justice,
when sitting as Cour de Cassation],

in the Netherlands: de Hoge Raad,

in the United Kingdom: the House of Lords and, in
England and Wales, the Court of Appeal where no
appeal lies against its decision; in Scotland, similar-
ly, the Inner House of the Court of Session; and in
Northern Ireland, similarly, the Court of Appeal in
Northern Ireland;

(b) the courts of the Contracting States when they
are sitting in an appellate capacity;

(c) in the cases provided for in Article 67 of this
Convention, the courts referred to in Article 37 of
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the Brussels Convention of 27 September 1968
as amended by the Convention of Accession of
9 October 1978.

Article 72
Preliminary rulings by the Court of Justice

1. Where a question of interpretation of the Con-
vention or of one of the other instruments referred
to in Article 70 is raised in a case pending before
one of the courts listed in Article 71(a), that court
shall, if it considers that a decision on the question is
necessary to enable it to give judgment, request the
Court of Justice to give a ruling thereon.

2. Where such a question is raised before any
court referred to in Article 71(b) and (c), that court
may, under the conditions laid down in paragraph 1
of this Article, request the Court of Justice to give a
ruling thereon.

Article 73
Other cases where the Court of Justice is
seised

1. The competent authority of a Contracting State
may request the Court of Justice to give arulingon a
question of interpretation of the Convention or of
one of the other instruments referred to in Arti-
cle 70 if judgments given by courts of that State
conflict with the interpretation given either by the
Courtof Justice or in a judgment of one of the courts
of another Contracting State referred to in Arti-
cle 71(a) and (b). The provisions of this paragraph
shall apply only to judgments which have become
res judicata.

2. The interpretation given by the Court of Justice
in response to such a request shall not affect the
judgments which gave rise to the request for in-
terpretation.

3. The procurators-general of the Courts of Cas-
sation of the Contracting States, or any other au-
thority designated by a Contracting State, shall be
entitled to request the Court of Justice for a ruling
on interpretation in accordance with paragraph 1.

4. The Registrar of the Court of Justice shall give
notice of the request to the Contracting States, to
the Commission and to the Council of the European
Communities; they shall then be entitled within two
months of the notification to submit statements of
case or written observations to the Court.

5. No feesshall be levied or any costs or expenses
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awarded in respect of the proceedings provided for
in this Article.

Article 74
Application of provisions relating to the
Court of Justice

1. Except where this Title otherwise provides, the
provisions of the Treaty establishing the European
Economic Community and those of the Protocol on
the Statute of the Court of Justice annexed thereto
which are applicable when the Court is requested to
give a preliminary ruling shall also apply to any pro-
ceedings for the interpretation of the Convention
and the other instruments referred to in Article 70.

2. The Rules of Procedure of the Court of Justice
shall, if necessary, be adjusted and supplemented in
accordance with Article 188 of the Treaty establish-
ing the European Economic Community.

Title VII

Transitional provisions

Article 75
Time for commencement

The provisions of this Convention shall apply only
to proceedings opened after its entry into force.

Title VilI

Relationship to other
conventions

Article 76
Substitution for existing conventions between
the Contracting States

When this Convention applies, it shall, in respect of
the matters referred to therein, supersede, as bet-
ween the States which are party to it, the following
conventions concluded between two or more of
those States:

— the Convention between Belgium and France on
Jurisdiction and the Validity and Enforcement of
Judgments, Arbitration Awards and Authentic
Instruments, signed in Paris on § July 1899;

- the Convention between Belgium and the
Netherlands on Jurisdiction, Bankruptcy, and the
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Validity and Enforcement of Judgments, Arbitra-
tion Awards and Authentic Instruments, signed in
Brussels on 28 March 1925;

— the Convention between France and Italy on the
Enforcement of Judgments in Civil and Commercial
Matters, signed in Rome on 3 June 1930;

— the Convention between the Kingdom of the
Netherlands and the Federal Republic of Germany
on the Mutual Recognition and Enforcement of
Judgments and other Enforceable Instruments in
Civil and Commercial Matters, signed in The Hague
on 30 August 1962;

— the Convention between the United Kingdom
and the Kingdom of Belgium providing for the re-
ciprocal enforcement of judgments in civil and
commercial matters, with Protocol, signed at Brus-
sels on 2 May 1934.

Article 77
Continuance in force of existing conventions
between the Contracting States

The conventions referred to in Article 76 shall con-
tinue to have effect in relation to matters to which
this Convention applies, so far as concerns proceed-
ings opened before the entry into force of the latter.

Article 78
Conventicns concluded with non-member
States

This Convention shall not apply:

— in any Contracting State, to the extent thatit is ir-
reconcilable with the obligations arising in relation
to bankruptcy resulting from another convention
concluded by that State with one or more non-
member States before the entry into force of this
Convention; and

— in the United Kingdom of Great Britain and
Northern Ireland, to the extent that it is irreconcila-
ble with the obligations arising in relation to bank-
ruptcy and the winding-up of insolvent companies
resulting from any Commonwealth arrangements
which still remain in force at the time of the entry
into force of this Convention.

Title IX

Final provisions

Article 79
Territorial scope

1. This Convention shall apply to the European
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territories of the Contracting States, including
Greenland, to the French Overseas Departments
and Territories, and to Mayotte.

2. The Kingdom of the Netherlands may declare
at the time of signing or ratifying this Convention or
at any later time, by notifying the Secretary-Gen-
eral of the Council of the European Communities,
that this Convention shall be applicable to the
Netherlands Antilles. In the absence of such declar-
ation, proceedings taking place in the European ter-
ritory of the Kingdom as a result of an appeal in cas-
sation from the judgment of a court in the Nether-
lands Antilles shall be deemed to be proceedings
taking place in the latter court.

3. The United Kingdom may declare at the time of
signing or ratifying this Convention or at any later
time, by notifying the Secretary-General of the
Council of the European Communities, that this
Convention shall be applicable to any of its depen-
dent territories. In the absence of such declaration,
proceedings brought in the United Kingdom on ap-
peal from courts of these.dependent territories shall
be deemed to be proceedings taking place in those
courts.

4. Notwithstanding paragraph 1, this Convention
shall not apply to:

(1) The Faeroes, unless the Kingdom of Denmark
makes a declaration to the contrary,

(2) any European territory situated outside the
United Kingdom for the international relations of
which the United Kingdom is responsible, unless
the United Kingdom makes a declaration to the
contrary in respect of any such territory.

Such declarations may be made at any time by
notifying the Secretary-General of the Council of
the European Communities.

5. Proceedings brought in the United Kingdom on
appeal from courts in one of the territories referred
to in subparagraph 2 of paragraph 4 shall be
deemed to be proceedings taking place in those
courts.

6. Proceedings which in the Kingdom of Denmark
are dealt with under the law on civil procedure for
The Faeroes (lov for Faergerne om rettens pleje)
shall be deemed to be proceedings taking place in
the courts of The Faeroes.

Article 80
Ratification and entry into force

1. This Convention shall be ratified by the signat-

27



ory States. The instruments of ratification shall be
deposited with the Secretary-General of the
Council of the European Communities.

2. This Convention shall enter into force on the
first day of the sixth month following the deposit of
the instrument of ratification by the last signatory
State to take this step.

Article 81
Incorporation of the uniform law into
national legislation

1. Each Contracting State shall, not later than the
date on which this Convention enters into force, in-
corporate into its own legislation relating to the
forms of bankruptcy proceedings listed in Arti-
cle I{a) of the Protocol to this Convention provi-
sions in conformity with the uniform law laid down
in Annex I {, and also if need be provisions in con-
formity with Article 41].

2. Paragraph 1 shall also apply to the proceedings
listed in Article I(b) of the Protocol to the extent
that the provisions of the uniform law are capable of
applying thereto.

3. Those Contracting States whose laws do not in-
clude the presumption referred to in Article 35(1)
shall not be required to incorporate therein the pro-
visions of Article 1 of Annex L.

4. At the time of signing or ratifying this Conven-
tion, the Contracting States named in Annex II
may, by a declaration addressed to the Secretary-
General of the Council of the European Com-
munities, make the reservations therein provided
for. Such reservations may be withdrawn at any
time.

Article 82
Accession to the Convention

1. The Contracting States recognize that any State
which becomes a member of the European
Economic Community shall be required to accept
this Convention as a basis for the negotiations bet-
ween the Contracting States and that State neces-
sary to ensure the implementation of the last para-
graph of Article 220 of the Treaty establishing the
European Economic Community.

2. The necessary adjustments may be the subject
of a special convention between the Contracting
States of the one part and the new Member State of
the other part.
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Article 83
Notification by the Council of the European
Communities

The Secretary-General of the Council of the Euro-
pean Communities shall notify the signatory States
of:

(a) the deposit of each instrument of ratification;
(b) the date of entry into force of this Convention;
(¢) any declaration received pursuant to Article 79;

(d) any declaration received pursuant to Arti-
cle 81(4), or pursuant to Article VIII(2) of the
Protocol to this Convention;

(e) any communication made pursuant to Article
XHI or XIV of the Protocol to this Convention.

Article 84
Protocol to the Convention

The Protocol annexed to this Convention by com-
mon accord of the Contracting States shall form an
integral part thereof.

Article 85
Duration of the Convention

This Convention is concluded for an unlimited
period.

Article 86
Revision of the Convention

Any Contracting State may request the revision of
this Convention. In this event, a revision conference
shall be convened by the President of the Council of
the European Communities.

Article 87
Deposit of the Convention

This Convention, drawn up in a single original in the
Danish, Dutch, English, French, German, Irish and
Italian languages, all seven texts being equally au-
thentic, shall be deposited in the archives of the Sec-
retariat of the Council of the European Com-
munities. The Secretary-General shall transmit a
certified copy to the government of each signatory
State.

In witness whereof, the undersigned plenipoten-
tiaries have signed this Convention.

Done atBrusselsthis ................
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Annexes

Annex |

Uniform law

Article 1
Proof of the spouse’s claim to property

All modes of proof shall be admissible to rebut a presumption that the property of the spouse was acquired
with the funds of the bankrupt.

Article 2
Set-off

1. The bankruptcy shall not preclude set-off where the creditor’s claim and the debt to be set off existed in
the same estate at the date when the bankruptcy was opened.

2. The bankruptcy shall not preclude set-off where, at the time of the opening of the bankruptcy, the debts
to be set off, or one of them, were payable at a future date, or the claim of the creditor of the bankrupt was not
expressed in money, or was expressed in currency other than that of the State in which the bankruptcy was
opened. Such debts shall be valued as at the date of the opening of the bankruptcy, and in accordance with any
other provisions of the law of the State where the bankruptcy was opened.

[Article 3
Contracts of sale with reservation of title

See Article 41(2) (first variant).]

Annex !

At the time of signing or ratifying this Convention:

The Federal Republic of Germany may declare that it reserves the right not to introduce into its own legisla-
tion the right of the ministére public to bring an action to challenge the bankruptcy in pursuance of
Article 64(1).
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Protocol

The High Contracting Parties have agreed upon the following provisions, which shall be annexed to the
Convention:

Article 1

In accordance with Article 1(1) of the Convention, the Convention shall apply:
(a) to the following bankruptcy proceedings:

in Belgium: to faillite — faillissement;

in Denmark: to konkurs;

in the Federal Republic of Germany: to Konkurs;

in France: to liquidation des biens;

in Ireland:

— to bankruptcy,

— to winding-up in bankruptcy of partnerships,

— to compulsory winding-up of companies,

— to creditors voluntary winding-up of companies;

in Italy: to fallimento;
in Luxembourg: to faillite;
in the Netherlands: to faillissement;

in the United Kingdom of Great Britain and Northern Ireland:

— to compulsory winding-up,

— to winding-up under the supervision of the court,

— to bankruptcy (England, Wales and Northern Ireland),

— to the administration in bankruptcy of the estate of persons dying insolvent (England, Wales and Northern
Ireland),

— to sequestration (Scotland);

(b} to the other proceedings listed below:

in Belgium: 4
— to concordat judiciaire — gerechtelijk akkoord,
— to sursis de paiement — uitstel van betaling;

in Denmark:

— to tvangsakkord,

~ to likvidation af banker og sparekasser, der har standset deres betalinger,
— to likvidation af pensionskasser,

— to likvidation af begravelseskasser,

— to betalingsstandsning;

in the Federal Republic of Germany:

— to gerichiliches Vergleichsverfahren,

—to nachfolgendes Verfahren bei freiwilliger Unterwerfung des Schuldners unter die Uberwachung durch einen
Sachwalter,
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— to Verfahren des Vergleichsgerichts nach Aufhebung des Vergleichsverfahrens iiber die Feststellung der
mutmaflichen Hohe einer bestrittenen Forderung oder des Ausfalls einer teilweise gedeckten Forderung,

— to Mafinahmen der Aufsichtsbehorden fiir Kreditinstitute und Versicherungsunternehmen zur Vermeidung
des Konkurses;

in France:

— to réglement judiciaire,

—to procédure de suspension provisoire des poursuites et d’apurement collectif du passif de certaines
entreprises;

in Ireland:

— to arrangements under the control of the court,

—to arrangements, reconstructions and compositions of companies whether or not in the course of liquidation
where sanction of the court is required and creditors’ rights are involved,;

in Italy:

— to concordato preventivo,

— to gmministrazione controllata,

- to liquidazione coatta amministrativa,

— to amministrazione straordinaria delle grandi, imprese in crisi;

in Luxembourg:

— to concordat préventif de la faillite,

— to sursis de paiement,

— to régime spécial de liquidation applicable aux notaires,
— 1o gestion controlée;

in the Netherlands:

— to surséance van betaling,

— to regeling, vervat in de wet op de vergadering van houders van schuldbrieven aan toonder,
— to noodregeling, wet toezicht kredietwezen van 13 april 1978;

in the United Kingdom of Great Britain and Northern Ireland:

— to creditors’ voluntary winding-up,

— to compositions and schemes of arrangement (England and Wales),
— to compositions (Northern Ireland),

— to arrangements under the control of the court (Northern Ireland),
— to deeds of arrangement approved by the court (Northern Ireland),
— to judicial compositions (Scotland).

Article I

For the purposes of Article 2 of the Convention, the date of the opening of a bankruptcy in England and
Wales shall be the date of the receiving order; in the case of creditors’ voluntary winding-up proceedings in
Ireland and in the United Kingdom of Great Britain and Northern Ireland the date shall be that on which the
company passed the resolution for voluntary winding-up.

Article 111

1. The extract of a judgment opening a bankruptcy, or of a judgment in one of the proceedings listed in
Article I{b), which is to be advertised in the Official Journal of the European Communities in accordance
with Article[s] 26(1) and [(4)] of the Convention, shall contain the following particulars:

(a) the surname, forenames and business address of the bankrupt or, if he has no business address, the ad-

dress of his domicile; in the case of an association, with or without legal personality, its name and the address
of its registered or head office; in the case of the bankruptcy of a deceased person or of a deceased’s estate, the
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surname, forenames and business address of the deceased or, if he had no business address, the address of his
last domicile;

-(b) the order made on the judgment, the date thereof and the court which gave it;
{c) the date of the cessation of payments, if the judgment specifies it;
(d) the name of the juge-commissaire, if any;

(e) the name and address of the person or persons acting as liquidator, curator, or administrator, and of the
persons referred to in Article 29(3) of the Convention;

(f) any other particulars which are considered to be useful.

2. Changes in the particulars of persons referred to in paragraph 1(d) and (e) shall also be advertised in the
Official Journal of the European Communities.

3. As regards judgments which have clearly been made on the basis of Article 10 of the Convention, the
notice thereof in the Official Journal of the European Communities shall indicate the Contracting State or
States in which the judgment is without effect. In the case of judgments made on the basis of Article 66 of the
Convention, the notice shall indicate the State in which the judgment takes effect.

Article IV

In accordance with Article 26(1) of the Convention, there shall be advertised in the Official Journal of the
European Communities, as well as the judgments opening the bankruptcy, the following judgments, acts and
notices which:

in Belgium

1. in cases of faillite

— fix, subsequent to the opening of the bankruptcy, the date of the cessation of payments,

— close the proceedings;

2. in cases of concordat judiciaire,

— propose the composition,

— convene the meeting of creditors, or notify the creditors of the proposals for the compositions,
—record approval of the composition;

3. in cases of sursis de paiement
— convene the creditors,
— grant an interim or permanent stay of proceedings, or extend a stay;

in Denmark

1. in cases of konkurs

— convene the meeting of creditors,

— request the creditors to declare their claims,

—concern advertisement of the draft composition,

— convene the creditors for the purpose of studying the draft composition,
— close the bankruptcy proceedings;

2. in cases of tvangsakkord

— open negotiations,

—convene a new meeting for the purpose of amending the draft composition,
— concern publication of the results of negotiations;

3. in cases of likvidation af pensionskasser
~ concern publication of the liquidation;

4. in cases of likvidation af begravelseskasser
- concern publication of the liquidation;

5. in cases of likvidation af banker og sparekasser, der har standset deres betalinger
— concern publication of the liquidation;
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in the Federal Republic of Germany

1. in cases of Konkursverfahren

— convene a meeting of creditors and specify what business is to be transacted, if the meeting is not merely the
continuation of a previous adjourned meeting or the new date for resumption of such adjourned meeting was
not announced at the previous meeting,

— appoint a meeting to verify the creditors’ claims, if the meeting is not merely the continuation of a previous
adjourned meeting for that purpose or the new date for resumption of such adjourned meeting was not
announced at the previous meeting,

— announce the appointment of a new liquidator, giving his name and address,
—appoint a hearing for a composition,

— discontinue or close the proceedings, after the decision has become res judicata, or which reopen the
proceedings;

2. in cases of gerichtliches Vergleichsverfahren

— announce the receipt of an application for a composition, giving the name and address of the interim
administrator,

~ disallow the opening of composition proceedings and decline to open a bankruptcy, after the decision has
become res judicata,

— impose on or remove from the debtor a general restraint as regards the disposal of his property,

— refuse the approval of a composition and decline to open a bankruptcy, after the decision has become res
judicata,

— close the proceedings,

— discontinue the gerichtliches Vergleichsverfahren and decline to open a bankruptcy, after the decision has
become res judicata; :

in France

1. in cases of liquidation des biens or réglement judiciaire

—close the proceedings,

— set aside a decision opening a liguidation des biens or a réglement judiciaire, or a judgment closing the
proceedings;

2. in cases of réglement judiciaire

—open a réglement judiciaire,

— approve, annul or set aside a composition,

— convert a réglement judiciaire into a liquidation des biens,

3. in cases of suspension provisoire des poursuites et d’apurement collectif du passif de certaines entreprises
—grant or put an end to an interim stay of proceedings,
— sanction a scheme for the collective discharge of the liabilities of the bankrupt, or set it aside;

in Ireland

1. in cases of ‘winding-up of companies’

— contain the decision relating to the ‘arrangement, reconstruction or composition’;
2. in cases of ‘bankrupicy’

— give notice of the meeting specifying the precise offer of ‘composition to be made’;

3. in cases of ‘creditors’ voluntary winding-up’
— contain the resolution by the company and by the meeting of creditors for the appointment of a liquidator;

in Italy
1. in cases of fallimento
—set aside a judgment opening a bankruptcy,
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— close, or order the reopening of the bankruptcy,

— propose a composition, where individual notification is particularly difficult because of the number of
persons to be notified,

— approve the composition or record its complete implementation, and order the release of the securities
given and the entry of satisfaction notices as regards the mortgages registered as security;

2. in cases of concordato preventivo
— declare the opening of the proceedings,
— record approval of the concordato preventivo;

3. in cases of amministrazione controllata
— admit to the proceedings,

— determine the powers of the court’s receiver and entrust to him, in whole or in part, the management of the
undertaking and the administration to the property of the debtor,

—close the proceedings;

4. in cases of liguidazione coatta amministrativa and of amministrazione straordinaria
— declare the debtor insolvent and make an order for liquidation,

— concern the lodging of the final balance sheet of the liquidation, the statement of affairs and the scheme for
distribution,

— approve the concordato,

in Luxembourg
1. in cases of faillite

— fix, subsequent to the opening of the bankruptcy, the date of the cessation of payments,
— close the proceedings; '

2. in cases of concordat préventif de la faillite
— propose the composition,

— convene the meeting of creditors, or notify the creditors of the proposals for the composition,
—record approval of the composition;

3. in cases of sursis de paiement
—convene the creditors,
— grant an interim or permanent stay of proceedings, or extend a stay;

4. in cases of gestion contrélée
— appoint one or more commissaires to supervise the administration of the applicant’s estate,

— contain either a proposal for the reorganization of the applicant’s business or a proposal for the realization
and distribution of the assets, drawn up by the commissaires,

— approve by order of the court the proposal made by the commissaires;

in the Netherlands
1. in cases of faillissement
— declare the annulment, the discontinuance or the closure of the bankruptcy,

— declare the annulment of an approved composition and at the same time reopen the bankruptcy,

— fix the time-limit for the submission of claims and the date of the meeting for their verification;

2. in cases of surséance van betaling
— provisionally grant the surséance van betaling and fix the date for the hearing at which the application will be
examined,

— certify that a draft agreement has been filed with the court registry, and fix the date for the examination of
that agreement,
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— finally confirm or set aside the surséance van betaling;

3. in cases of noodregéling, wet toezicht kredietwezen van 13 april 1978
— contain the declaration that the credit institution is in a situation which necessitates some special measures
in the interest of the whole body of creditors,

— concern the transfer of obligations and the modifications of the terms of the contracts from which the
obligations flow, in accordance with Article 36 of the wef toezicht kredietwezen,

— concern the closure of the liquidation as well as the extension or the withdrawal of the above-mentioned
declaration;

in the United Kingdom of Great Britain and Northern Ireland

1. in cases of ‘compulsory winding-up’

— contain the decision relating to the ‘arrangement, reconstruction or composition’ in accordance with
Section 206 of the Companies Act 1948 or Section 197 of the Companies Act (Northern Ireland) 1960;

2. in cases of ‘bankruptcy’ (England, Wales and Northern Ireland)
— contain the authorization relating to the ‘composition or scheme of arrangement’,

— declare the annulment of the ‘bankruptcy’,

— certify by the ‘Department of Trade’ the appointment of a ‘trustee in bankruptcy’ or a ‘trustee under a
composition or a scheme of arrangement’ in England or Wales,

— certify by the ‘High Court of Justice in Northern Ireland’ the appointment of a ‘trustee in bankruptcy’ or a
‘trustee under a composition or a scheme of arrangement’ in Northern Ireland;

3. in cases of ‘sequestration’ (Scotland)
— contain the authorization relating to the ‘composition or deed of arrangement’;

4. in cases of ‘creditors’ voluntary winding-up’
— contain the resolution by the meeting of creditors for the appointment of a ‘liquidator’;

and any other particulars which are considered to be useful.

Article V

Article 55 of the Convention shall likewise apply in respect of the following non-judicial decisions:
in the Federal Republic of Germany

in Ireland
— the company resolution for voluntary winding-up in a ‘creditors’ voluntary winding-up’,

— the resolution by the company and by the meeting of creditors for the appointment of a ‘liquidator’ in a
‘creditors’ voluntary winding-up’;

in Italy

in cases of liquidazione coatta amministrativa and amministrazione straordinaria

— the list of claims drawn up by the commissario and filed with the court registry,

— the final balance sheet of the liquidation, the accounts of the administrator and the scheme for distribution;

in the Netherlands .

— the transfer of obligations and the modification of the terms of the contracts from which the obligations
flow, in accordance with Article 36 of the wet toezicht kredietwezen made in the case of a noodregeling men-
tioned in Article I(b) under the heading ‘in the Netherlands’;

in the United Kingdom of Great Britain and Northern Ireland
— the company resolution for voluntary winding-up in a ‘creditors’ voluntary winding-up’,

—the resolution by the meeting of creditors for the éppointment of a ‘liquidator’ in a ‘creditors’ voluntary
winding-up’.
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Article VI

The extracts of the decisions, acts and notices listed in Article IV which are to be advertised in the Official
Journal of the European Communities in accordance with Article 26 of the Convention shall contam the
particulars referred to in Article 1Il(a), (b) and (f).

Article VII .
1. The gazetting provided for in Article 26(3) of the Convention shall appear:
in Belgium, in the Moniteur belge — Belgisch Staatsblad,

in Denmark, in the Statstidende,

in the Federal Republic of Germany, in the Bundesanzeiger,

in France, in the Bulletin Officiel des Annonces Commerciales,

in Ireland, in the Iris Oifigiiil,

in Italy, in the Foglio degli Annunci legali della Provincia and, in the case of companies, in the Bollettino
ufficiale delle societa per azioni e a responsabilita limitata,

in Luxembourg, in the Mémorial édition B,
in the Netherlands, in the Nederlandse Staatscourant,

in the United Kingdom of Great Britain and Northern Ireland,
in the London Gazette (England and Wales)

in the Edinburgh Gazette (Scotland)

in the Belfast Gazette (Northern Ireland).

2. The particulars or extracts to be gazetted shall be furnished by the liquidator in the official language or
one of the official languages of the authority concerned.

Article VIII

1. Judicial and extrajudicial documents drawn up in one Contracting State which have to be served on
persons in another Contracting State shall be transmitted in accordance with the procedures laid down in
the conventions and agreements concluded between the Contracting States.

2. Unless the State in which service is to take place objects by declaration to the Secretary-General of the
Council of the European Communities, such documents may also be sent by the appropriate public officers of
the State in which the instrument has been drawn up directly to the appropriate public officers of the State in
which the addressee is to be found. In this case, the officer of the State of origin shall send a copy of the instru-
ment to the officer of the State applied to who is competent to forward it to the addressee. The document shall
be forwarded in manner required by the law of the State applied to. The forwarding shall be recorded by a
certificate sent directly to the officer of the State of origin.

Article [X

1. The liquidator shall inform the postal authorities of the Contracting States other than that in which the
bankruptcy has been opened of the duty placed upon them by Article 30 of the Convention, by sending them
an office copy of the judgment ordering the redirection of mail. This shall be accompanied, either by an ex-
tract, provided by the registrar of the court, of the judgment appointing the liquidator or liquidators, or by a
copy of the Official Journal of the European Communities, or of the official gazette of the State whose postal
authorities are concerned, containing the advertisement of the bankruptcy. The office copy and the extract re-
ferred to above shall be accompanied by a certified translation in the official language or one of the official
languages of the postal authority concerned.

2. The duty under Article 30 of the Convention shall terminate with the sending to the postal authorities, in
the same manner as in the foregoing paragraph, of the extract of the judgment declaring the closure of the
bankruptcy proceedings or bringing to an end the redirection of mail to the liquidator.
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Article X

In accordance with Article 31 of the Convention, creditor claims shall be submitted:

in Belgium:

to the juge-commissaire — to the rechter-commissaris;

in Denmark:

in cases of konkurs, to the skifteretten,

in cases of tvangsakkord, to the skifteretten,

in cases oflikvidation af banker og sparekasser, der har standset deres betalinger, likvidation af pensionskasser
and likvidation af begravelseskasser, to the likvidator;

in the Federal Republic of Germany:
in cases of Konkursverfahren, to the Konkursgericht (Amtsgericht),
in cases of gerichtliches Vergleichsverfahren, to the Vergleichsgericht (Amisgericht),

in France:
to the syndic;

in Ireland:
in cases of ‘bankruptcy’, to the ‘official assignee in bankruptcy’,
in cases of ‘procedures under the Companies Act 1963’ to the ‘official liquidator’;

in Italy:

in cases of fallimento and of concordato preventivo, to the giudice delegato,

in cases of amministrazione controllata, of liquidazione coatta amministrativa and of amministrazione
straordinaria, to the commissario;

in Luxembourg:

to the greffier du tribunal de commerce;

in the Netherlands:
in cases of faillissement, to the curator,
in cases of surséance van betaling, to the bewindvoerder;

in the United Kingdom of Great Britain and Northern Ireland:
to the ‘official receiver’, the ‘provisional liquidator’, the ‘liquidator’ or the ‘trustee’ according to the case
(England and Wales),

to the ‘trustee’, the ‘judicial factor’ or the ‘liquidator’ according to the case (Scotland),

to the ‘official assignee’, the ‘provisional liquidator’, the ‘liquidator’ or the ‘trustee’ according to the case
{(Northern Ireland).

Article X1

Actions to challenge the bankruptcy shall be brought in accordance with Article 63 of the Convention:
in Belgium:

before the Président du Tribunal de Commerce —voorzitter van de rechtbank van koophandel in Brussels, who
shall give judgment according to the procedure for matters of urgency;

in Denmark:
before the S¢- og handelsretten in Copenhagen,;

in the Federal Republic of Germany:

before the Amisgericht in Wiesbaden, which shall give judgment according to the Beschlufverfahren;

in France:

before the Président du Tribunal de grande instance in Paris, who shall give judgment according to the
procedure for matters of urgency;

in Ireland:

before the ‘High Court’ (in Dublin);
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in Italy:
before the Tribunale di Roma;

in Luxembourg:

before the Président du Tribunal d’arrondissement de Luxembourg, who shall give judgment according to the
procedure for matters of urgency;

in the Netherlands:
before the arrondissementsrechtbank in The Hague;

in the United Kingdom of Great Britain and Northern Ireland:

—in England and Wales before the ‘High Court of Justice’ (in London);
— in Scotland before the ‘Court of Session’ (in Edinburgh);

— in Northern Ireland before the ‘High Court of Justice’ (in Belfast).

Article XI1

a) The proceedings referred to in Article 13 of the Convention shall be:
in Belgium

—lappel — het hoger beroep,

-~ Popposition — het verzet,

—le pourvoi en cassation — de voorziening in cassatie;

in Denmark
—anke,
— keerer;

in the Federal Republic of Germany
—die sofortige Beschwerde,

— die weitere sofortige Beschwerde,
— die Erinnerung;

in France
—lappel or le contredit,
— le pourvoi en cassation;

in Ireland
— Appeals to the Supreme Court;

in Italy

—lopposizione,

~lappello,

— il ricorso per cassazione,

— il regolamento di competenza;

in Luxembourg

—appel,

— Popposition,

—le pourvoi en cassation;

in the Netherlands

— het verzet,

— het hoger beroep,

— het beroep in cassatie;

in the United Kingdom of Great Britain and Northern Ireland

— ‘Appeals’ to the ‘House of Lords’ and, in England and Wales, the ‘Court of Appeal’ where no appeal lies
against its decision; in Scotland stmilarly the ‘Inner House of the Court of Session’; in Northern Ireland
similarly the ‘Court of Appeal in Northern Ireland’.

(b) The proceedings referred to Article 14(2) of the Convention shall be:
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in Belgium

—lappel — het hoger beroep,

— Popposition — het verzet,

—le pourvoi en cassation — de voorziening in cassatie;

in Denmark
—anke,
— keerer;

in the Federal Republic of Germany
— die sofortige Beschwerde,

— die weitere sofortige Beschwerde
— die Erinnerung,

in France
—le contredit,
— le pourvoi en cassation;

in Ireland
— Appeals to the Supreme Court;

in Italy

—lopposizione,

— Pappello,

— il ricorso per cassazione,

— il regolamento di competenza;

in Luxembourg

—l'appel,

- Popposition,

— le pourvoi en cassation;
in the Netherlands

— het hoger beroep,
— het beroep in cassatie;

in the United Kingdom of Great Britain and Northern Ireland

— ‘Appeals’ to the ‘House of Lords’ and, in England and Wales, the ‘Court of Appeal’ where no appeal lies
against its decision; in Scotland similarly the ‘Inner House of the Court of Session’; in Northern Ireland
similarly the ‘Court of Appeal in Northern Ireland’.

Article X111

Each Contracting State shall communicate to the Secretary-General of the Council of the European Com-
munities the text of any significant amendments introduced into its own legislation on bankruptcy, winding-
up, arrangements, compositions and similar proceedings and also, to the extent that it deems necessary, any
proposed reforms in these fields which are likely to affect the application of the Convention.

Article X1V

Each Contracting State may, by a declaration addressed to the Secretary-General of the Council of the Euro-
pean Communities, amend those particulars listed in relation to that State which are contained in Articles IV,
V, VI, VI, X, X1 and XII of this Protocol, indicating the date on which such amendment is to come into force.

In witness whereof the undersigned plenipotentiaries have signed this Protocol.

Done at Brussels this
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Annex to the Protocol — Annexe au protocole - Anlage zum Protokoll ~ Allegato

al protocollo — Bijlage tot het Protocol - Bilag til protokollen - IMapaptnua toé MpwtoxéAilov

Form of certificate provided for in Article 29 of the Convention
Modéle d’attestation prévu a I'article 29 de la Convention

Muster der Bescheinigung nach Artikel 29 des Ubereinkommens
Modello di certificato previsto all’articolo 29 della convenzione
Model van verklaring zoals voorzien in artikel 29 van het Verdrag
Model af den i konventionens artikel 29 naevnte attest

Eidog niotonoutikod nob npofiénel 16 dpbpo 29 tiig ZopPaong

Certificate PassportoridentitycardNo ...................
Attestation Passeportou carted’identitén® ................
Bescheinigung ReisepaB oder PersonalausweisNr. ............
Certificato Passaportoo Cartad’'identitan. ................
Verklaring Paspoort of identiteitsbewijsnr. ...............
Attest Pas elleridentitetskortnr. ....................
Migronomukd "Ap8udg Awfarpiov i Tovrémtog .. ...

provided for in Article 29 of the Convention
prévue 2 l'article 29 de la Convention

nach Artikel 29 des Ubereinkommens
previsto all’articolo 29 della convenzione
voorzien in artikel 29 van het Verdrag

i henhold til artikel 29 i konventionen

npoPAenopevo ano 16 &pbpo 29 tiig TouPaong
of /du/vom/del /van/af /Thg/ . ... o e

on bankruptcy, winding-up, arrangements, compositions and similar proceedings
relative a la faillite, aux concordats et aux procédures analogues

Uber Konkurs, Vergleiche und #hnliche Verfahren

relativo al fallimento, ai concordati ed ai procedimenti affini

betreffende faillissement, akkoord en soortgelijke procedures
vedrerende:konkurs, akkorder og tilsvarende bobehandlinger

OYETIKG Pt Thv RTdyEvom, Tovg ovpPifaciois kol tig mopodpoies Suudikaateg

Photograph

Photographie

Lichtbild

Fotografia

Foto

Fotografi

Dutoypapic
Ltheundersigned, (1) .. ..o e e e e
JesouSSIgNE, (1) ..o
DerUnterzeichnete, (1) . ... ...
TISOttOSCIIttO, (1) . ..t e

De ondergetekende, (1)

(*) Function of signatory and name of the court or authority which gave the judgment.
Fonction du signataire et dénomination de la juridiction ou de I'autorité qui a rendu la décision.

Funktion des Unterzeichners und Bezeichnung des Gerichts oder der Behdrde, welche(s) die Entscheidung verkiindet hat.

Funzione del firmatario e denominazione dell’autorita giudiziaria o dell’autorita che ha pronunciato la decisione.
Functie van de ondergetekende en naam van het rechtscollege of de overheidsinstanties dat de beslissing heeft genomen.
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Undertegnede, (1) ... .oouiinii i e

‘O dmoyeypoppévog (). ..o ooeet s R
M/ A/in/a/te /i /80 (B oo e e
certify that the above court or authority, by a judgment givenon (3) ..................coiiiints
atteste que par décision de la juridiction ou de Pautorité précitéeendatedu(®) ..................
bescheinigt: durch Entscheidung des vorbezeichneten Gerichts oder der vorbezeichneten

BehSrdevom(3) . ... e
attesta che con decisione dell’autorita giudiziaria o delI’autorita summenzionataindata(®) ........
verklaart dat bij beslissing van de bovengenoemde rechter of overheidsinstantievan (®) ..........
attesterer, at der ved afgerelse, truffet af ovennaevnte domstol eller myndighedden(®)............
motonowd 811 pé dndeacn 100 dvatépe Sikactnpiov fj Eovelag The () .. ...
eClared () oottt e e
AELEPIONONCE (*) ..o\ttt et e e
iSterdffnet worden () .. ...t
EStato dichiarato () ... .. ettt e
IS UItEESPrOKEN (F) .. ..o
ETAfSAE () ..ot e
BKOOBIIE (4) « o ettt et e e e
of ) ........ P (oftheestate ..............ccooiienn.
Be(5) oo (delasuccession ......................
iiber das Vermogendes/der () .................... (denNachlaB ........................
diCS) oo (dellerede .........coviiiiiiiiianns
VAN (5) oot (vandcnalatenschap ........ ...
OVET(5) ot (BOBL .t
TGS o e (TR SdoYTC - o

(1) Med angivelse af undertegnedes stilling og navnet pa den domstol elfer myndighed, der har truffet afgerelsen.
"[B1oa 100 bnoyeypappbvov kai dvopasia 10D Stkasmpiov f tig tEovoiag nol EEtbaoe v dnopac.
() Place and State in which the court or authority sits.
Localité et Etat o1 se trouve la juridiction ou lautorité.
Ort und Staat, wo sich das Gericht oder die Behtrde befindet.
Localitd e Stato in cui ha sede I'autorita piudiziaria o P'autorita.
De plaats en het land waar het rechtscollege of de overheidsinstantie is gevestigd.
Stedet og staten, hvor domstolen eller myndigheden har sit szde.
Tomnog kel kpétog o1d dnolo 5pever 16 Aikaotpro fi 1) EEovaia.
(3) Date of the judgment.
Date de la décision.
Datum der Entscheidung.
Data della decisione.
Datum van de beslissing.
Afgerelsens dato.
"Huepopmvia tiig dndpaoms.
(‘) Nature of the judgment.
Nature de la décision.
Art der Entscheidung.
Natura della decisione.
Aard van de beslissing.
Afgorelsens art.
Eldog anopaong.
(5) Name of the bankrupt or of the debtor (of the deceased).
Nom du failli ou du débiteur (du défunt).
Name des Gemeinschuldners oder des Schuldners (des Verstorbenen).
Nome del fallito o del debitore (del defunto).
Naam van de gefailleerde of dc schuldenaar (van de overledene).
Fallentens eller skyldnerens navn (afdedes).
"Ovopa 100 Tteysioavtog i 1ob xpehiotov (1ot dropuioavog).
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Of /A /07 @/ e /1 /760G (8] oot
(last known address / derniére adresse connue / letzte bekannte Anschrift / ultimo indirizzo conosciuto /
laatste bekend adres / den sidst kendte adresse / teAevtaio yvoorty dievbBovon).

Aand appointed (7) ... e e
BB AESIBNE (7) .. i
Emnannt wurde (7) .. ..o
EStatodesignato (7) .. ...
enisbenoemd(7) .. ... e
BT DESKI KKt (7) . .o e
OP OTIIRE (7] . .ttt e e e e

AAIESSE (B) L. e
ADSCIIt (B ) . e
IMAIEIZZ0 (B oottt et e e e e
AATES (B) L e e e
AAEESSE (B) ittt e e e e
BIEOBUVOM (B) .. ittt

as/enqualité de /zum/inqualita di/als / som/a¢ (%)

Date / date / Datum / data / datum / dato / fjpepopnvic

seal
sceau / Stempel
timbro / zegel

stempel
oppoyida

(*) Address of the bankrupt or of the debtor.
Adresse du failli ou du débiteur.
Anschrift des Gemeinschuldners oder des Schuldners.
Indirizzo del fallito o del debitore.
Adres van de gefailleerde of de schuldenaar.
Fallentens eller skyldnerens adresse.
AwiBuvon 100 xrwyedoavtog T tob xpedatov.

(") Name and forenames of the person appointed.
Nom et prénoms de la personne désignée.
Name und Vorname der bestellten Person.
Nome e cognome della persona designata.
Naam en voornamen van de benoemde persoon.
Den beskikkede persons navn og fornavn.
"Ovopatend@vopo 1ol Oplobtvog npocdnov.
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Designation of signatory

Désignation de 'autorité signataire
Bezeichnung der unterzeichnenden Behorde
Designazione dell’autorita firmataria
Betekening van de ondertekenende overheidsinstantie
Undertegnedes stilling

Mpoodiopioudg tiic tmoyphpouvsog éﬁoboiag'

signature
signature / Unterschrift
firma / handtekening

underskrift
Omoypogn

)

¢)

Address of the person appointed.
Adresse de la personne désignée.
Anschrift der bestellten Person.
Indirizzo della persona designata.
Adres van de benoemde persoon.
Den beskikkede persons adresse.
AuehBuvon 100 dpusBéviog npoadrov.

Capacity of the person appointed.

Nature des fonctions de la personne désignée.
Art des Amtes der bestellten Person.

Natura delle funzioni della persona designata.

Aard van de functies van de benoemde persoon.

Arten af den beskikkede persons hverv.

"I8dmta 100 dpLodéviog npocd@nov.
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Joint declaration

The Governments of the Kingdom of Belgium, the
Kingdom of Denmark, the Federal Republic of
Germany, the French Republic, Ireland, the Italian
Republic, the Grand Duchy of Luxembourg, the
Kingdom of the Netherlands, and the United
Kingdom of Great Britain and Northern Ireland,

On signing the Convention on bankruptcy, wind-
ing-up, arrangements, compositions and similar
proceedings,

Desirous of ensuring that the Convention is applied
as effectively as possible,

Declare themselves ready:

S.2/82

1. to arrange meetings at regular intervals between
their representatives;

[2. to take all appropriate measures to remove dis-
crepancies existing between this Convention and
the conventions into which they have previously
entered with non-member States;]

[3. to organize, in cooperation with the Court of
Justice, an exchange of information on judgments
given by the courts referred to in Article 71(a) of
this Convention.]

In witness whereof, the undersigned plenipoten-
tiaries have signed this joint declaration.

DonecatBrusselson ....................
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Chapter /

Preliminary remarks

This Convention supplements the Convention on
Jurisdiction and the Enforcement of Judgments in
Civil and Commercial Matters (‘‘General Conven-
tion”) signed in Brussels on 27 September 1968 and
amended by the Convention on the Accession of the
United Kingdom, Denmark and Ireland signed in
Luxembourg on 9 October 1978.1 Bankruptcies,
compositions and other analogous procedures were
excluded from the scope of the General Conven-
tion. The common origin of these two conventions is
Article 220 of the Treaty establishing the EEC, by
which the Member States had agreed to enter into
negotiations with each other with a view to securing
for the benefit of their nationals the simplification of
formalities governing the reciprocal recognition and
enforcement of judgments of courts or tribunals and
of arbitration awards.

As is pointed out in a note from the Commission of
the European Economic Community senton 22 Oc-
tober 1959 to the Member States requesting them
to undertake negotiations, a genuine internal mar-
ket between the six States will not be achieved un-
less sufficient legal protection is ensured. Distur-
bances and difficulties in the economic life of the
Community are to be fea:ed unless it is possible to
ensure the recognition and enforcement, if neces-
sary by recourse to the courts, of individual rights
which will arise from the formation of multiple legal
relationships. Since judicial power depends on the
sovereignty of the Member States and the effects of
judicial acts are limited, even in civil and commer-
cial matters, to national territory, judicial protec-
tion and, therefore, legal certainty in the common
market depend essentially on the adoption between
the Member States of a satisfactory solution as re-
gards recognition and enforcement of judicial deci-
sions. As a result of this note the Permanent Rep-
resentatives Committee decided, on 8 February
1960, to set up a Working Party of experts.

This Working Party, composed of governmental de-
legates from the six, subsequently nine, countries
and observers from the Benelux Commission for the
study of the unification of law and from the Hague
Conference on Private International Law, has been
assisted by the departments of the Commission. It
held its first meeting in Brussels from 11 to 13 July
1960. In view of the complexity of the problems
posed by bankruptcy, and the concern not to delay
work on the General Convention, it was considered
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preferable not to provide for the recognition and
enforcement of bankruptcy decisions in the latter
but to draw up a special Convention relating to
bankruptcy and proceedings which must be grouped
with it either by reason of their similarity or because
their aim was to forestall bankruptcy and to prevent
declarations of bankruptcy. It was agreed, however,
that this Convention was to be guided as far as pos-
sible by the principles laid down in the General
Convention. ‘

For this purpose, and under the authority originally
of a Plenary Joint Committee presided over by Pro-
fessor Biilow, then State Secretary at the Federal
German Ministry of Justice, a Working Party on
Bankruptcy was set up which has been chaired,
since 1963, by Mr Noél, Counsellor of the French,
Cour de Cassation, by Mr Abildtrup in 1978 and by
Mr Lemontey since 1979.

A list of the experts who have participated in the
work of the Working Party is annexed to this report.

Chapter /|

Reasons for the Convention

The same grounds which justified the drawing-up of
the General Convention may also be advanced in
favour of the Bankruptcy Convention.

What is generally true for individual proceedings in
civil and commercial matters applies with even gre-
ater force to collective proceedings, national rules in
respect of which are extremely complex, particu-
larly as they are entwined with different branches of
the law.

Differences in international bank-
ruptcy law in the Member States

The question arises in international law of whether a
bankruptcy? decision given in a certain State should

10JL 304,30.10.1978; 0J C59, 5. 3. 1979 (Reports by Messrs.
Jenard and Schlosser).

2 For the sake of convenience, and subject to what will be said in
Chapter 1I concerning the scope of the Convention, the term
‘bankruptcy’ is used. It goes without saying that depending on the
circumstances it might be a case, for example, of a preliminary
composition, judicial arrangement or suspension of payments
procedure.
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take effect wherever a debtor has property or cre-
ditors, which implies that a single procedure can be
followed, or whether, on the contrary, the debtor
may be declared bankrupt in each of the States
where his insclvency has been established, at least
to the extent that a foreign bankruptcy decision has
not been made enforceable there. The first concept
is that of the unity and the universality of the bank-
ruptcy, whereas the second is based on the principle
of territoriality and involves multiple bankruptcies
whereby the same debtor can be declared bankrupt
in several countries.

The substantive law of the Member States of the
European Community is divided between these two
concepts.! Those States (Luxembourg and, more
recently, Belgium) which consider that bankruptcy
deprives the debtor of legal capacity have retained,
as has Danish law, the principle of universality,
whereas the French courts, which regard bank-
ruptcy as an enforcement procedure, are inclined to
adopt that of territoriality. German, United King-
dom, Italian and Dutch law take account of both
systems.

The two opposed concepts, the territorial or the
universal character of bankruptcy, give rise in inter-
national law to complex problems, either in connec-
tion with the opening of international bankruptcy
proceedings in a given country or in connection with
the recognition and enforcement in the same coun-
try of bankruptcies declared abroad.

In the first place, the rules of international jurisdic-
tion will diverge according to the system adopted.
Applied as strictly as possible, the principle of univ-
ersality and of unity would lead to a situation in
which the matter could only be brought before the
court of the place where the debtor’s principal es-
tablishment was situated. Conversely, and also
taken to its logical conclusion, the territoriality of
bankruptcy would enable a debtor to be declared
bankrupt in any country where assets were situated.

In this regard, although under the laws of certain
countries such as Belgium only the court of the
domicile or of the principal establishment of the de-
btor has jurisdiction(Commercial Code, S. 440), it
is sufficient under the laws or according to the
case laws of the other Member States of the Euro-
pean Community, in the absence of domicile in, or a
principal establishment on, their territory, that
there is a secondary establishment or that a com-
mercial or professional activity is carried on (Dutch
Faillissementswet (FW) of 30 September 1893,
S. 2; UK Bankruptcy Act 1914, ss. 1(2) and 4(1),
and Companies Act 1948, S. 218 or even that cer-
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tain assets exist (German Konkursordnung (KO),
ss. 71 and 238; Italian Bankruptcy Act of 16 March
1942, S. 9(2)). The French courts here managed, by
the far-reaching application of Section 1 of Decree
No 67.1120 of 22 December 1967 to international
relations or by relying on the provisions of Sections
14 and 15 of the Civil Code, to exercise their own
jurisdiction solely on the strength of the location of
a debt in France.2

Moreover, the recognition and enforcement of
foreign judgments is governed by very different
rules in each of the Member States. On this subject,
reference should be made to the very thorough re-
ports drawn up by Mr Jenard and Mr Schlosser on
the General Convention.? It will be sufficient to re-
call, by way of example, that in the Netherlands the
Code of Civil Procedure lays down the principle that
foreign judgments cannot be rendered enforceable
within the Kingdom except by virtue of a treaty. In
the absence of a treaty, disputes must be brought
afresh before the Dutch Courts (Code of Civil
Procedure, S. 431).

It follows from these differences that, outside the
State in which it was given, a decision declaring a
debtor bankrupt remains, in general, without effect
or produces only limited effects until it has been re-
ndered enforceable there4

In the absence of enforcement, it is necessary for the
debtor to be declared bankrupt in every country in
which he has assets or may incur fresh liabilities.
Multiple bankruptcies are far from satisfactory, as a
result first and foremost of the fact and cessation of
the debtor’s power to deal with his property and
suspension of individual proceedings are not con-
temporaneous everywhere. The accumulation in
each country of assets and liabilities, the ratio bet-
ween which can vary considerably, also leads to very
unequal distributions. True, creditors are permitted

1 Travers, Le Droit commercial International 1935, Vol. VII, No
11031; ‘La Faillite’, in Travaux du Com. fr. du DIP, 1936—37,p. 9
et seg.; Valensi, Répertoire de Droit Inter. de Niboyet et de Lap-
radelle, Vol. Faillite, No 8 et seq.; Alberic Rolin in Rec. des Cours
del'Acad. dela Haye, 1926, Vol. IV, p. 22 et seq.; Safa, La Faillite
en DIP, Beirut, 1954; Miiller-Freienfels, ‘Auslandskonkurs und
Inlandsfolgen, in Vom deutschen zum europdischen Rechi,

_ Festschrift fitr Hans Délle, Band II, p. 359 et seq.

2 Gavalda, ‘L’état actuel du droit international de la faillite’, in
Trav. Comité fr. de DIP, 1962/64, p. 215; Trochu, Conflits de lois
et conflits de juridictions en matiére de faillite, Sirey 1967, p. 82,
Huss, op. cit., p. 632. Certain Italian authors, like Satta (Istituzioni
di diritto fallimentare) and Provinciali (Manuale di diritto fallimen-
tare) take the same view.

30J C59,5.3.1979.

4 Nadelmann, ‘Codification of Conflicts Rules for Bankruptcy’,
Ann. Suisse droit international 1974, p. 57 et seq.
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to claim in each bankruptcy, but inis involves con-
siderable expenditure and numerous difficulties.
Finally, the multiplicity of procedures increases
costs unduly.

The advantage of a law based on conventions in this
field was already recognized at the end of the 17th
century and since then many conventions have been
entered into, including the Franco-Swiss Conven-
tion of 15 June 1869 replacing the previous conven-
tions of 1803 and 1828, the Treaty concluded bet-
ween France and Belgium on 8 July 1899, the Con-
vention between Belgium and the Netherlands of
28 March 1925 and the Franco-Italian Convention
dated 3 June 1930 replacing the Franco-Sardinian
Treaty of 1760 confirmed by the declaration on
interpretation of 1 September 1860.

But although it may be a step forward, the conclu-
sion of bilateral agreements or trilateral treaties,
such as the Scandinavian Convention of 7
November 1933 or the Benelux Treaty of 24
November 1961, can only provide an unsatisfactory
solution to the problem of bankruptcy in interna-
tional law. Numerous studies have therefore been
undertaken with a view to drawing up multilateral
conventions containing provisions calculated to re-
duce the drawbacks resulting from differences bet-
ween national laws. It is sufficient to mention, apart
from the Bustamante Code adopted in Havana on
28 February 1928 by the Sixth Pan-American Con-
ference (Articles 414 to 422), the studies of the In-
stitute of International law (sessions held in 1888,
1894, and 1912) and those of the Hague Confer-
ence on Private International law. In particular, the
Fifth and Sixth Conferences on Private International
law, held in 1925 and 1928, appeared to have
achieved considerable progress by producing a gen-
eral draft convention, which has not, however, been
ratified.

Pending the appearance of a convention of universal
or, at least, very wide scope, the adoption of which is
still fraught with difficulties, it was necessary to set-
tle the problem of bankruptcies within the Euro-
pean Economic Community.?

Economic advantages of a
Community convention

Since the laws of the nine countries of the Commun-
ity differed appreciably on a number of important
points (conditions governing the opening of bank-
ruptcy, their effects, the course of the proceedings
and, in particular, the suspect period,? the task tobe
accomplished was necessarily a long-term one and
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the question that arose at the outset was whether
such an attempt was fully justified from a practical
point of view.

The uncertainty of international bankruptcy law on
many important points, for example, secured debts,
and the scarcity of case-law on the subject, is exp-
lained by the fact that up to the present only a very
small number of bankruptcies have genuinely had
international repercussions. Almost the only bank-
ruptcies of this kind that have occurred in the last
few decades are those of Barcelona Traction, Intra
Bank and Rolls Royce. Transnational undertakings
rarely become insolvent. Moreover; for various
reasons, not all of a legal nature, commercial ac-
tivities abroad are often carried on by subsidiary
companies, legally distinct from the parent com-
pany.

However, the effect of the common market must be
precisely to bring about a radical change in this situ-
ation. The Member States of the European
Economic Community have agreed to establish
between themselves a genuine and vast internal
market conforming to the rules of free competition.
Every effort must therefore be made not only to
eliminate obstacles to the functioning of this market,
but also to promote its development.

Thus, the Treaty of Rome provides for the free
movement of persons, goods, capital and services.
Freedom of establishment and freedom to provide
services, coordination of company law and the im-
plementation of the other provisions of Article 220
of the Treaty of Rome relating to the mutual recog-
nition of companies, the retention of legal personal-
ity in the event of the transfer of a company’s seat
and the possibility of mergers between companies
governed by different national laws, not to mention
the future European company (société anonyme
européenne), which will doubtless own property in
several Member States, must ensure the mobility of
undertakings and encourage them to carry on their
activities in other Community countries in the form
of establishments or branches. Thus the assets and
creditors of many undertakings will increasingly be
spread over different States. However, in a system
of free competition, the existence of the common
market alone is no guarantee that all undertakings

1 [t should be noted that the transformation of national units into a
wider federation has generally entailed the drawing-up of uniform
rules. Thus, the United States_Constitution of 1787 deprived the
various states of the right to legislate in the field of bankruptcy.
Under the Canadian Constitution of 1867, as under the Swiss Con-
stitution of 1874, bankruptcy legislation became a matter for the
federal authorities.

2 Ganshof, Le droit de la faiilite dans les FEtats de la CEE, Brussels
1970.
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will prosper.! If some undertakings are not in a posi-
tion to meet their obligations, the effects of bank-
ruptcy or similar measures taken against them will
extend beyond the frontiers of a single State.

The shortcomings of existing

conventions

At present, the only bankruptcy conventions in
existence between the nine Member States of the
European Economic Community are the five
enumerated in Article 76 of this Convention. In ad-
dition, there is the Benelux Treaty, which has never
come into force.

An examination of the five conventions in force re-
veals profound differences between them. On the
one hand, some, like the Franco-Belgian Conven-
tion of 1899, the Belgo-Netherlands Convention of
1925 and the Benelux Treaty of 1961, contain di-
rect rules of jurisdiction, whereas the Franco-Italian
Convention of 1930 does not in principle contain
such rules.

Moreover, some of these conventions allow recog-
nition and enforcement only of decisions that have
become conclusive, whereas the Benelux Treaty,
for example, applies to all enforceable judgments.
In the field of bankruptcy, in order to prevent any
possibility of fraud, decisions are automatically en-
forceable, that is to say, irrespective of any rights of
appeal.2

Also, treaties like the Franco-Belgian Treaty re-
strict the scope of their provisions to bankruptcies
involving nationals of the Contracting States.

Finally, some of the conventions in force contain
only very fragmentary provisions on bankruptcy
and are for this reason difficult to apply.

The members of a single economic Community
therefore required a multilateral convention laying
down commen rules.

General scheme of the
“Convention

(1) Several approaches were open to the draftsmen
of the Convention,

In addition to the solutions drawn from the princi-
ples of the territoriality or the universality of the
bankruptcy, another solution could be found by at-
tempting, within the framework of Article 100 of
the Treaty of Rome, to achieve, if not unification, at
least harmonization or approximaticn of the laws of
the nine countries. In the circumstances, this under-
taking would have been far too ambitious, precisely
because of the differences between national laws;
moreover, bankruptcy is an institution of public pol-
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icy which is concerned with the law of persons, com-
pany law, property law, rules of procedure and
methods of enforcement. At the very least, such un-
ification presupposed the unification of the law of
obligations, which constitutes one of the principal
tasks facing the European Community.3

Accordingly, the members of the Working Party
acknowledged, as soon as work was commenced,
that any systematic attempt to unify the law of bank-
ruptcy would take a very long time, and they unani-
mously agreed, after receiving a favourable opinion
from numerous professional organizations, both
European and national,* to draw up a convention
recognizing the unity and universality of bankrupt-
cies. The aim of the Convention therefore is not to
create a ‘European’ type of bankruptcy or to modify
the substantive rules of national laws. Its fundamen-
tal purpose is to give effect at European level to
bankruptcies by settling conflicts that arise between
the laws and between the courts of different Con-
tracting States.’

! Houin, ‘Problémes posés par la faillite dans le Marché Commun’,
Journal des Trib. (Belgium), 21. May 1961.

2 French Decree of 22. December 1967, S. 107; Belgian Commer-
cial Code, S. 465; Italian Bankruptcy Act, S. 16.

3 See, for example, Council Directive of 20. October 1980 relating
to the protection of employees in the event of the insolvency of
their employer.

*This means, inter alia, the Union of Industries of the European
Community, the Standing Conference of Chambers of Commerce
of the EEC, the Standing Conference of the Belgian, French and
Italian Chambers of Commerce and Industry. The Banking Feder-
ation of the EEC avoided taking sides in the conflict regarding the
system to be adopted. Cf. also the International Colloquium of
European Jurists held in Nice in June 1960 (Rev. Inter. Dt. Com-
paré 1960, p. 782). -

5 Cf. some of the articles which have already appeared on the draft
Convention: Béhle-Stamschrider, Von einem Konkursabkommen
der EWG-Staaten (1964); Berges, ‘Kommt es zu einem EWG-
Konkursabkommen? in Konkurs- Treuhand u. -Schiedsgerichtswe-
sen, 1965, pp. 73-79; W. G. Belinfante, ‘Faillissementsrecht in de
EEG’, in Europ. monografieén, No 4, December 1965;J. Noél and
J. Lemontey, ‘Apercus sur le projet de Convention européenne re-
lative 4 la faillite, in Rev. Trim. Dt. européen 1968, pp. 703-719
and 1975, pp. 159-180; articles by M. Weser and J. Van der
Gucht, in Jurisp. Com. Belgique 1968, pp. 150, 264, 361 and 607,
Hirsch, ‘Vers 'universalité de la faillite au sein du Marché Com-
mun’, in Cahiers Dt. ewrop. 1970, pp. 50-60. See also ‘Idées
nouvelles dans le droit de la faillite’, Trav. de la [Véme Journée
d’études juridigues Jean Dabin de Louvain (Brussels 1969) and ‘Les
problémes internationaux de la faillite et le Marché Commun’,
Padua 1971 (Actes du Colloque international Milan, June 1970),
Pastor Ridruejo, ‘La faillite en DIP’, Rec. Cours Acad. Dt. Int.,
1971,11, p. 141; Ganshof, ‘L’élaboration d’un droiteuropéen dela
faillite dans le cadre de la CEE’, Cahiers Dt. Europ. 1971, p. 146,
Munch, ‘Udkastet til EF-Konvention om konkurs’, Ugeskrift for
Retsvaesen, 2 September 1972; M. Hunter, ‘Draft Bankruptcy
Convention of the EEC’, Int. and Com. Law Q. 1972, p. 682;].
Voulgaris, ‘De la compétence jud. internationale en matiére de
faillite dans le cadre de 1a CEE .. ’, Clunet 1974, p. 52; M. Weser,
Convention Communautaire sur la compétence jud. et Pexécution

des jugements, Brussels 1975,
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The question arises, however, whether it was neces-
sary to choose only ‘European bankruptcies’, thatis
to say, those having repercussions on the territory of
other member countries. This limitation, which
might have been justified by the desire to refrain
from implementing very complex rules unnecessari-
ly, had to be abandoned, since it is not always possi-
ble to tell, at the time a bankruptcy is declared,
whether it will have international implications or
not. The situation of property representing the de-
btor’s assets is not the only factor to be considered;
the location of claims, and the fact that the bank-
ruptcy could take effect with regard to acts done by
the debtor abroad, must also be taken into account.
These diverse implications do not necessarily ap-
pear as soon as the proceedings are instituted.
Moreover, the Convention contains some uniform
rules and it was not possible to contemplate having
in consequence two sets of substantive rules. Most
particularly, moreover, the chief advantage of the
Convention, which is based on the principles of un-
ity and universality, is to ensure, immediately and in
every country, that the debtor’s power to deal with
his property ceases from the moment he is declared
bankrupt, the bankruptcy entailing the voidability
of his acts, disposals or administrative measures
with the result that it would have been disastrous if
the debtor had been able to take advantage of the
ostensibly national character of the bankruptcy to
make arrangements for his insolvency in the other
member countries.

(2) The principal difficulties encountered by the
Working Party of experts, which called for impor-
tant decisions, arose in connection with the deter-
mination of the competent court and the choice of
the applicable law, and with the machinery for en-
forcement.

(a) The unity and universality of the bankruptcy
presuppose that jurisdiction is exercised by the
courts of a single State. From the outset, it had been
agreed that the rules to be adopted governing the
jurisdiction of courts must be direct rules of jurisdic-
tion. But it was still necessary to work out a criterion
applicable to traders and non-traders, to natural
persons and legal persons. This is why the Working
Party adopted, as the main criterion, the debtor’s
centre of administration. If there is no such place
within the Community, jurisdiction will be based on
the existence of an establishment on its territory.

Since the order of importance of these criteria does
not exclude the possibility of conflicts of jurisdic-
tion, the Convention contains rules on this subject
that are as complete as possible.

(b) The unity and universality of the bankruptcy
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suggest recognition, as a general rule, of the applica-
tion of the lex fori concursus. However, although
this choice of the applicable law raises few difficul-
ties in relation to the conditions governing the open-
ing, organization and course of the bankruptcy, it
was necessary, precisely because of the substantive
differences between the laws in question, to afford
creditors and their third parties protection apart
from advertising the bankruptcy throughout
Europe. For this reason the Working Party adopted
another law, which seemed to it the most approp-
riate one for that purpose. Furthermore, in matters
of such importance as set-off, and the validity as
against the general body of creditors of clauses of
reservation of title, it would have been unsatisfac-
tory to adhere to a conflict rule which would,
moreover, have been very dificult to choose. To ap-
ply the law governing set-off (or sale) would have
resulted in considerable uncertainty and dis-
criminatory treatment in the same set of bankruptcy
proceedings; to choose the law of the bankruptcy,
which ultimately depends on the place where pro-
ceedings are instituted, would have undermined
commercial certainty. On these points the Working
Party has drawn up uniform rules designed to re-
place, once the Convention has come into force, the
corresponding provisions of national bankruptcy
laws. These uniform rules may, on secondary points,
be accompanied by certain reservations, the list of
which is exhaustive,

The problem of determining the law applicable to
secured claims and rights of preference obviously
constituted a major difficulty for the draftsmen of a
convention based on the unity and universality of
the bankruptcy, since bankruptcy is a collective pro-
cedure for the realization of the assets and is de-
signed to satisfy creditors’ claims according to their
ranking. Although the application of the lex rei sitae
to special rights of preference, a solution in confor-
mity with the provisions of the different systems of
private international law, does not appear to raise
great difficulties,! the question is by contrast ex-
tremely controversial in relation to general rights of
preference. There are three traditional points of

‘view: according to the first view, the lex rei sitae

should be applied exclusively, according to the sec-
ond view, only the law of the bankruptcy is relevant,
and the third view is that a middle course should be
adopted and both applied simultaneously.

1 German law does not recognize the concept of ‘special rights of
preference’ but only the exclusion from the bankruptcy of certain
assets for the benefit of certain creditors (A bsonderungsrecht) (cf.
observations on Article 43).
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Faced with the impossibility, firstly of working out a
solution that is entirely satisfactory from the point
of view of private international law and, secondly, of
considering in the immediate future, the harmoniz-
ation of rights of preference, the Working Party
confined itself to recognizing existing national prac-
tices by subjecting the assessment, extent and clas-
sification of general rights of preference to the law
of the place where the encumbered property is
situated. It pointed out, however, that in civil and
commercial matters, creditors could invoke against
assets situated in each of the Contracting States, the
general rights of preference provided for by the law
of that State in respect of the debts owed to them.

As a result of making general rights of preference
subject to the law of the situs, it became necessary to
establish, for accounting purposes, as many subes-
tates as there are Contracting States on whose ter-
ritory there are assets to be realized. It was there-
fore necessary to depart from the principle of the
unity of the bankruptcy to some extent, but this dis-
advantage has been offset by drawing up rules for
distribution that are sufficiently detailed to take ac-
count of the fact that the same debt might be sec-
ured in several countries for different amounts or by
securities of different kinds or ranking.

(c) Another important decision to be taken by the
Working Party concerned the machinery for recog-
nition and enforcement of bankruptcy decisions.
One of the fundamental principles adopted by the
Working Party and directly derived from the adop-
tion of the rules on the unity and the universality of
the bankruptcy was that the decision declaring the
debtor bankrupt and subsequent decisions must
take effect in all the Contracting States. Once this
principle had been accepted, the question arose
whether it was necessary to subject these decisions
to a procedure for enforcement or whether it was
possible to give them full effect without any prior
formality, merely by laying down a procedure for
terminating, in certain exceptional cases, the au-
tomatic effects of a bankruptcy in a Contracting
State.

There are serious drawbacks to an exequatur pro-
cedure as a precondition for any recognition or en-
forcement measure since in bankruptcy time is of the
essence. The debtor must not be allowed any oppor-
tunity to transfer his assets elsewhere; likewise, cer-
tain creditors who are better informed must be pre-
vented from taking swift action to the detriment of
the others. This explains why, in most of the States,
every bankruptcy decision is, in principle, provi-
sionally enforceable. No doubt it would have been
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possible to restrict the exequatur that would have
resulted from a much simplified procedure based on
the General Convention (Article 31) solely to mea-
sures for realizing the debtor’s assets, whilst provid-
ing for the automatic recognition of the principal ef-
fects of the bankruptcy, such as the cessation of the
debtor’s power to deal with his property and the
suspension of individual proceedings.

However, it was necessary to bear in mind that the
machinery implemented by the Convention, con-
cerning both the jurisdiction of courts and the
choice of law, which is binding on the court hearing
the bankruptcy, would have reduced to a minimum
the role of the court of enforcement and would not
have justified compulsory recourse to an exequatur
procedure, however simplified. Moreover, bank-
ruptcy takes effect erga omnes and the only legiti-
mate objector to an application for enforcement
would have been the debtor, hardly qualified, after
being declared bankrupt, to represent his creditors,
and all too often tempted to take advantage of every
opportunity afforded by such a procedure to delay
matters.

In order to ensure that bankruptcies are fully effec-
tive, and that provision is made only for such contro!l
as is necessary and having regard to the mutual con-
fidence between the judicial institutions of the Con-
tracting States, which is the basis of the Convention,
the Working Party has unanimously endorsed the
principle of automatic enforcement, whilst allow-
ing, where necessary, recourse to an action to chal-
lenge the bankruptcy which already exists in some
systems of private international law. The advantage
of the system of challenging the bankruptcy is that
there is no break in the continuity of the effects of
bankruptcy, and that it will be a matter for the per-
son seeking to oppose recognition and enforcement
to decide, at his own risk, whether to take such
action.

However, as far as decisions on disputes arising
from the bankruptcy are concerned, and to avoid
practical difficulties where it becomes necessary to
effect compulsory enforcement against third par-
ties, the Working Party had to agree to prior apposi-
tion of national enforcement orders in accordance
with the General Convention.

It remained for the Working Party of experts to de-
fine the conditions in which action to challenge the
bankruptcy might be taken and its effects.

Some further comments are called for.

It has already been observed that the Convention
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was in the field of private international law and that
its draftsmen had finally abandoned the attempt to
harmonize the substantive laws of bankruptcy even
with regard to those aspects where harmonization
was most called for. It is, however, to be hoped that
the outline uniform law contained in the Conven-
tion to ensure that the latter is applied as effectively
as possible will help to bring about a more com-
prehensive approximation of the laws of the EEC
Member States more rapidly.

The aim of the European Economic Community is
to set up a vast internal market enjoying freedom of
establishment and freedom of competition. But this
market must not be distorted by differences bet-
ween the measures adopted to ensure lawfulness
and fairness in competition in trade. In this regard, it
is necessary, for the reasons partially set out above,
to supplement-the Convention in at least two re-
spects.

To begin with, although national laws are, as they
stand, sufficiently close with regard to the condi-
tions governing the opening of the bankruptcy
stricto sensu, this does not apply to the other pro-
ceedings referred to in the Convention, for exam-
ple, the conditions governing judicial arrangements,
preliminary compositions or suspension of pay-
ments. It is to be hoped that national measures
which enable a debtor who has defaulted to avoid
the realization of his assets and to pursue his ac-
tivities will soon be harmonized. This also applies to
disqualifications and restrictions of the rights of
those directing or managing companies, resulting
from the bankruptcy of the latter.

The Convention does not deal with the criminal as-
pects of bankruptcy. The inclusion of provisions of a
penal character would have encumbered its general
layout and delayed its completion. It should, how-
ever, be noted that the application of the Conven-
tion will inevitably raise many problems in this re-
spect, particularly with regard to the institution of
proceedings for criminal bankruptcy and similar of-
fences, in countries other than that where the bank-
ruptcy was opened, in which, according to the laws
of those States, the adjudication of bankruptcy, and
not merely the cessation of payments, is a con-
stituent element of the offence.

It seems logical that an adjudication of bankruptcy
which takes effect automatically under civil law in
the other Contracting States could also enable crim-
inal proceedings to be instituted in those States.
Otherwise, the unacceptable conclusion would have
to be drawn that offences connected with bankrupt-
cy, which are not amongst the least serious, would
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often remain unpunished. It is therefore to be hoped
that a supplementary measure will be negotiated re-
sulting, if not in Community rules on offences con-
nected with bankruptcy or on the prosecution of
such offences, at any rate in a satisfactory coor-
dination of the geographical application of the
various criminal laws.

Chapter il

The scope of the Convention

Title I defines the scope of the Convention.

According to Articles 1 and 2, the Convention is to
apply to bankruptcy, compositions and other
analogous proceedings. In principle it relates to
natural persons, companies and firms and legal per-
sons against whose assets bankruptcy proceedings
may be instituted, irrespective of the nationality of
the parties. It has abinding character, with the result
that the proceedings are universal and exclusive.

Bankruptcy, composition and
analogous proceedings

The terms employed in the title of the Convention,
the third paragraph of the preamble and the first
paragraph of Article 1 are, for reasons of ter-
minological concordance, the same as those already
used in the Brussels Convention of 27 September
1968 (Article 1(2))! with regard to matters exc-
luded from the scope of that convention, which tally
with those employed in the Hague Convention of
1 February 1971 relating to the recognition and
enforcement of foreign judgments in civil and
commercial matters (Article 1(5)).

Although useful, this terminology does not, how-
ever, define the precise scope of the Convention,
which in actual fact encompasses proceedings de-
signed to achieve different, and even opposed,
objectives but whose common aim — subject to the
reservation mentioned below — is to deal with the
financial difficulties of undertakings.

1 See Jenard and Schiosser reports: OJ C 59, 5. 3. 1979, pp. 11
and 8990 (paras 53 -54).

53



The Convention applies not only to bankruptcy or
the realization of assets in the French sense, which
" constitutes its first objective, but also to the other
analogous proceedings which are based, under the
different laws, on cessation of payments, insolven-
cy, excessive indebtedness or blows to the debtor’s
credit, and entail the intervention of the judicial
authorities which results both in the suspension of
individual proceedings and the compulsory and
collective realization of the debtor’s assets.

However, the Convention also applies to the com-
positions and schemes of arrangement referred to in
Article 1(b) of the Protocol. This covers various
proceedings, including ‘traditional’ proceedings for
example, those which result in compositions (régle-
ment judiciaire, Vergleichsverfahren, etc.) or excep-
tional proceedings, for which provision has recently
been made in national laws, which, whether or not
based on insolvency, are designed to rescue certain
undertakings in view of their economic importance
(provisional suspension of proceedings under
French law) or their activities in the credit or insur-
ance sectors (for example KWG and VAG proceed-
ings under German law, noodregeling under Dutch
law). The wide range of these proceedings is
reflected by the fact that they can be of a legal or
administrative nature, or both (see, for the cons-
equences, Article 55).

A specific problem arose in connection with the li-
quidation of companies in the United Kingdom and
in Ireland, which is not covered by the Bankruptcy
Acts.! Companies are subject to winding-up in ac-
cordance with the Companies Acts even where they
have not been registered. Winding-up proceedings
are not peculiar to insolvency but can take several
forms and are based on various grounds. The com-
mon feature of all winding-up proceedings is the
realization of the company’s assets and the distribu-
tion of the proceeds amongst those entitled to them
(members and creditors) in order to bring about the
company’s dissolution.

A clear distinction must be drawn between compul-
sory winding-up and voluntary winding-up. The lat-
ter is carried out without any intervention by the
court by the members of the company, who ap-
pointed a liquidator. Only a variant of this form of
winding-up, which applies to cases of insolvency,
namely creditor’s voluntary winding-up, comes
within the scope of the Convention.

Conversely, the dissolution of a company by the
court, stricto sensu, namely compulsory winding-up,
presupposes the filing of a petition by the company
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or a creditor, but may be based on grounds other
than insolvency (reduction in the number of mem-
bers below the statutory minimum, cessation or pro-
longed interruption of its activities and, in general,
whenever the court considers that it is just and
equitable to wind up the company). As a result of the
practical impossibility of distinguishing between
these cases covered by the compulsory winding-up
order, the Working Party has included this proce-
dure withourt attempting to draw any distinction in
relation to insolvency, which accounts for 95% of
the cases in which such proceedings are initiated.?

Disputes which may arise from amicable or out-of-
court compositions of a purely contractual nature
come within the scope of the General Convention.
In view of its character, the same is true of personal
insolvency (déconfiture) under French law.3

To simplify the wording of the articles of the Con-
vention, the term ‘bankruptcy’ has been adopted
throughout. According to Article 1(2), however,
these articles also apply to the other proceedings
governed by the Convention. It became apparent
that, as a general rule, it was unnecessary to adopt
special provisions with regard to these proceedings,
either because the provisions relating to bankruptcy
are, in view of their subject-matter, distinct from
other proceedings (for example, cessation of the
debtor’s power to deal with his property, suspect
period and realization of the assets) or because the
application of these provisions, mutatis mutandis,
does not involve any difficulty.

It has been otherwise provided, according to the
actual wording of Article 1(2), only in:

— Article 6(2) in respect of the transfer, while a
composition is in progress, of the centre of adminis-
tration;

— Article 52 in respect of the date for determining
the situation of property charged with rights of
preference or secured rights with a view to their
satisfaction;

1 See Schlosser report: OJ C 59, 5. 3. 1979, pp. 90-92.

2 This solution runs counter to the one included in the General
Convention and given prominence in the English version of point 2
of the second paragraph of Article 1 of the latter, which reads ‘pro-
ceedings relating to the winding-up of insolventcompanies. ..’ (See
Schlosser report, p. 91). If the company is solvent, compulsory
winding-up is covered by both conventions.

3 Thus contractual agreements of various kinds between a debtor
in financial difficulties and creditors (deeds of arrangement) exist
in the laws of the different component parts of the United King-
dom. Only the proceedings which exist in Northern Ireland have
been included, since they involve the approval of the court.
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— Article 54 in respect of the invalidity as against
preferential or secured creditors of certain effects of
proceedings other than bankruptcy

— Articles 56, 60 and 67 in respect of the enforce-
ment of compositions approved by the court and
of certain orders for enforcement in favour of
creditors;

~ Article 81 in respect of the incorporation of the
uniform laws into national law;

—~ Article IV of the Protocol in respect of the con-
tents of extracts from judgments for publication.

Reference should be made here to the fact that the
Convention is also applicable to certain actions aris-
ing directly from the bankruptcy or on which the
bankruptcy has a special bearing and which are ex-
haustively set out in Articles 111 and 15 (vis attrac-
tiva concursus). Other actions that can arise under
the laws of the Member States as a result of the vis
attractiva are excluded from the Bankruptcy Con-
vention and come within the scope of the General
Convention.

Undertakings concerned; problem
posed by insurance undertakings

The Convention applies to all undertakings which
may form the subject-matter of one of the proceed-
ings referred to in the Protocol.

Under Article 1(3), only direct insurance com-
panies covered by the first Coordination Directives
of 24 July 1973 (indemnity insurance)? and 5 March
1979 (life assurance)?® are provisionally excluded
from the Convention.

The grounds for this exclusion are not based on the
fact that, according to the above-mentioned Direc-
tives, insurance undertakings are subject to supervi-
sion exercised by the public authorities by means of
a coordinated authorization procedure. That is also
the case, since the adoption of the Directive of 12
December 1977,* with regard to credit establish-
ments, which have nevertheless been included in the
Convention. Insurance companies differ from such
establishments, however, in that the withdrawal of
authorization in the event of insolvency entails the
compulsory initiation of special proceedings, more
or less administrative in nature or excluding bank-
ruptcy depending on the State concerned, designed
primarily to guarantee uniform protection for in-
surance creditors. Once the problems peculiar to in-
surance undertakings, which are complicated by the
concentration of the assets of the guarantee fund in
the country where the undertaking has its seat, have
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been resolved by the Directive on the Liquidation of
companies which is being drawn up, the Convention
will also apply to the implementation throughout
the Community of the special compulsory wind-
ing-up procedure for insurance undertakings, and
of proceedings governed by ordinary law, to the ex-
tent allowed under the Directive, just as it will to the
special proceedings provided for in the Protocol in
respect of other categories of undertakings.

However, reinsurance companies, which do not give
rise to such problems, are, except for certain mutual
insurance companies referred to in the last para-
graph of Article 1, covered by the Convention in
the normal way.

Mandatory nature of the
Convention

The Convention aims to harmonize, as regards
bankruptcy and winding-up, the rules of Contract-
ing States concerning conflict of laws and jurisdic-
tion, and the joint declaration which appears at the
end of the Convention recalls the desire to ‘ensure
that the Convention is applied as effectively as
possible’.

Whilst Article 1 does not expressly say so, the Con-
vention, which is intended to establish a distinct
legal framework amongst the Member States of the
Community, is automatically applicable. Govern-
ment experts have, particularly in Title II of the
Convention, elaborated a precise body of rules as to
jurisdiction, the application of which should not be
frustated by the negligence or ignorance of the par-
ties. This principle, spelt out in Articles 13 and 14
on conflicts of jurisdiction, presumes that judges of
Contracting States will ascertain that they have
international jurisdiction.

Apart from the fact that rules of international juris-
diction come within the scope of public policy, for
example in the Federal Republic of Germany and
Italy, bankruptcy is per se a matter of public policy
and this feature extends, in national law, even to
rules of territorial jurisdiction.

! This solution was arrived at by the Court of Justice in interpreting
Article 1 of the General Convention: Case 133/78 Henri Gourdain
Franz Nadler [1979] ECR 733; Rev. crit. DIP 1979, p. 657, note
Lemontey.

20J L 228, 16. 8. 1973.

3Q0J L 63, 13. 3. 1979.

4QJ L322, 17. 12. 1977.
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The court must therefore apply these provisions
even if they are not relied upon by the parties. The
same binding character extends to recognition and
enforcement.?

Irrelevance of the nationality of
the parties

Unlike certain other conventions, this Convention,
according to Article 1, applies irrespective of the
nationality of the parties. The term ‘party’ must be
understood in a very wide sense. No account is
taken of the nationality of the debtor and there must
be no discrimination against creditors or third par-
ties on the grounds of their nationality (cf. Article 7
of the Treaty of Rome).

The Working Party of experts might conceivably
have exceeded its terms of reference, since Article
220 of the Treaty of Rome prescribes that States
should enter into negotiations with a view to secur-
ing ‘for the benefit of their nationals’ the simplifica-
tion of formalities governing the recognition and
enforcement of judgments.

But the solution adopted meets the same require-
ments as those which guided the draftsmen of the
General Convention (Article 2) and which have al-
ready been analysed by Mr Jenard in his report?

(g.v.).

A specific provision, which was desired by several
delegations, would not, however, be purposeless in
respect of certain national provisions, such as para-
graph 5 of the German KO, which, in certain
circumstances, provides for discrimination.?

Single, universal and exclusive
character of proceedings opened

Atrticle 2 contains the principle of the unity and exc-
lusive character of the proceedings referred to in the
Convention. Subject to what is said below regarding
jurisdiction, only one set of proceedings must in
principle be instituted, and the measures adopted in
one State take effect in the others, thereby preclud-
ing the opening in those States of any other pro-
ceedings provided for in the Convention until the
first proceedings have been terminated. However,
this rule clearly does not preclude the opening of
several proceedings in the original State and their
recognition in the other States. Article I of the Pro-
tocol specifies, in the case of certain United King-
dom proceedings, when such proceedings are to be
regarded as having been opened.
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It has not been possible to prevent all proceedings
from overlapping, especially where the courts of dif-
ferent States claim jurisdiction. The unity of the
bankruptcy means precisely that, where there are
several judgments, only one will be recognized at
European level pursuant to the rules laid down in
Articles 51 and 52 and will be enforced.

Furthermore, it is necessary to read Article 2 in con-
junction with Articles 6(1), 66 and 78. Article 6(1),
for reasons which will be discussed later, provides
for cumulative jurisdiction, provisionally, in the
event of the transfer of the centre of administration
within the EEC. Article 66 makes provision for a
bankruptcy to have purely territorial effects in the
event of a foreign judgment being declared voidin a
Contracting State. Finally, Article 78 relates to in-
ternational undertakings entered into with a non-
Member State prior to the Convention where two
bankruptcy decisions, one given in an EEC Member
State and the other in a non-member country, are
enforceable in the same State; this exception der-
ives from the general principles of public interna-
tional law.

The principle of universality of the bankruptcy,
which is a corollary of that of unity, is expressed
more particularly in Articles 20 and 34, dealing with
the effects of bankruptcy. But there are of necessity
some exceptions to this principle in the cases pro-
vided for in Article 10, and we would draw attention
to the commentary on that article.

Chapter IV

The jurisdiction of the courts

General considerations

In implementing the principle of the unity of the
bankruptcy, the Convention provides for rules of di-
rect and general jurisdiction and has recourse to an
independent Community criterion for determining
jurisdiction, the debtor’s centre of administration.

1 See, in connection with Articles 26 and 31 of the General Con-
vention, Case 42/76 Jozef de Wolf v Harry Cox BV [1976]
ECR 1756.

2 Jenard, op. cit., p. 47.

3 Cf. Nadelmann, ‘De 12 discrimination, dans les lois sur la faillite,
contre les créances dites étrangéres’, Rev. Trim. Droit Commer-
cial, 1973, p. 741.
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Jurisdiction — direct and general

Where it was a matter of resolving the problem of
territorial jurisdiction, the Working Party of experts
had to choose between indirect and direct rules.

Indirect rules of jurisdiction would not have been
compatible with the principle of the unity and the
universality of the bankruptcy, since they are relev-
ant only at the recognition and enforcement stage.
They would not have prevented multiple bankrupt-
cies from continuing to be declared throughout the
EEC. Only the system of direct jurisdiction could be
adopted, and it was necessary to apply it without
taking account of the nationality of the debtor or his
creditors to ensure the absolute and uniform recog-
nition and enforcement of bankruptcy decisions.

A new solution was therefore adopted:

The system of direct jurisdiction is founded on the
principle of the debtor’s centre of administration.
This rule is based directly on the generally accepted
principle of actor sequitur forum rei. It excludes ex-
orbitant rules of jurisdiction such as those laid down
in Articles 14 and 15 of the French and Luxem-
bourg Civil Codes, which have been retained simply
to deal with residual cases (Article 5).

The Convention thus defines the direct jurisdiction
of the courts of a State but not that of any particular
court in that State. From this point of view, there-
fore, the Member States’ national rules remain ap-
plicable. It is for this reason that in Article 3 ef seq.
of the Convention the term ‘the courts of any Con-
tracting State in which. ..’ is used. It is therefore a
matter of ‘general’ jurisdiction and not of ‘special’
jurisdiction.

The ériterion of the debtor’s centre of
administration

The choice of the criterion for determining jurisdic-
tion to be included in the Convention was the sub-
ject of long discussions within the Working Party.

An examination of the existing laws? and conven-
tions on this matter reveals that, in the case of
natural persons, jurisdiction is generally exercised
by the court of their domicile, i.e. in the case of
traders, by the court of their principal commercial
establishment; with regard to companies, it is in
principle the court of the place where the company’s
head office is situated which must declare the com-
pany bankrupt.

Three solutions were studied by the Working Party:

(i) to grant jurisdiction to the court of the State
where the debtor’s principal commercial establish-
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ment is situated or, in the absence of such an estab-
lishment, to the court of his domicile, especially in
the case of non-traders. However, although in Bel-
gium and Luxembourg, where the court with juris-
diction is that of the debtor’s domicile, the term
‘domicile’ is used in legal literature and in case-law
in a commercial sense, that is not the case in the
Netherlands, where every distinction between trad-
ers and non-traders has been abolished and, accord-
ing to case-law, only the civil-law concept of
domicile was intended as far as natural persons were
concerned;

(ii) to provide, following the example of the Be-
nelux Treaty (Article 22), for the jurisdiction of the
court of the principal commercial establishment and
of the domicile, any conflict between two courts
which base their jurisdiction on one or the other be-
ing resolved by recourse to the principle of which
court is seised first. However, the main drawback to
this solution was that it increased the number of
courts having jurisdiction and enabled proceedings
to be brought before a court which might be badly
situated geographically for the purpose of opening
the bankruptcy and supervising the course of the
proceedings;

(iii) to introduce a new criterion which had the dual
advantage of defining the permanent and undis-
puted seat of the debtor’s economic activities while
at the same time best respecting the established
criteria of national laws.

Only the last solution was finally deemed to be satis-
factory. The criterion that has been adopted is that
of the ‘centre of administration’, a term derived
from the works of certain authors and from texts
prepared by the Institute of International Law in
Paris in 1894 and in Brusselsin 1902, aswell as from
the 1930 Franco-Italian Convention (Article 28)

t Belgium: Code Com.,, S. 440; Code judiciaire, ss. 36 and 631.
Denmark: Acts Nos 51 of 25 March 1872 (most recently amended
in 1975) and 123 of 15 April 1930 (amended in 1952). A new law
entered into force on 1 April 1978.

Federal Republic of Germany: KO, ss. 71(1) and 238(2); VglO,
S.2(1).

France: Decree No 67—1120 of 22 December 1967, S. 1.
Ireland: Companies Act 1963, ss. 213, 256, 344 and 345.

Italy: LF (Royal Decree of 16 March 1942), 8§S. 9, 161 and 187.
Luxembourg: Code com., S. 440 (2 July 1870); Act of 14 April
1886 (amended in 1911), S. 3(1).

The Netherlands: FW, ss. 2 and 214 (Act of 30 September 1893).
United Kingdom: Bankruptcy Act 1914, ss. 1{1} 2(2} & 4(1);
Companies Act 1948, S. 218.
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and the 1979 Franco-Austrian Convention.? Arti-
cle 3(2) of the Convention contains a definition of
the centre of administration, which constitutes an
essential element. Accordingly, it calls for a detailed
examination.

The centre of administration is ‘the place where the
debtor ysually administers his main interests ’.

{a) ‘Place’. This is a physical criterion for determin-
ing territorial location. It should be recalled that,
under Article 1 of the Convention, the latter is ap-
plicable regardless of the nationality of the parties.
The place may, moreover, be situated outside the
EEC.

{b) ‘Where the debtor ... administers’. This term was
adopted in preference to ‘manages’ and is suffi-
ciently neutral to be applied to natural and legal
persons, to traders and non-traders. Everyone ad-
ministers his property. This element of the defini~
tion juxtaposes a physical criterion and an intellec-
tual criterion (administering by taking decisions).
The centre of operations should therefore be ruled
out.

In the case of subsidiary companies, the place from
which instructions for the management and ad-
ministration of business are given must also be exc-
luded. The centre of administration of a company is
the place where it has its main centre for administer-
ing and managing its affairs, even if the decisions
taken there comply with instructions given by
shareholders residing elsewhere.

With regard, more particularly, to firms, companies
and legal persons, Article 3(2) raises a straightfor-
ward presumption: ‘this place shall be presumed’,
until the contrary is proved, ‘to be their registered
office’. Since the objectives concerned differ from
those relating to the recognition of companies, the
Working Party has not referred to the criteria con-
tained in Article 58 of the Treaty of Rome sup-
plemented by the General Programmes of 18 De-
cember 1961 relating to the abolition of restrictions
on freedom of establishment and services.

These criteria have been laid down in order to en-
sure that companies which really belong to the
Community benefit from freedom of establishment,
as provided for in the Treaty, by being placed on the
same footing as national companies.

The centre of administration therefore corresponds
for companies and legal persons to their actual head
office? in accordance with the bankruptcy laws of
several EEC States. Proof to rebut the presumption
in Article 3(2) must, where necessary, be adduced
by the company itself where the registered office is
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not situated in the same place as the actual head
office and only the latter is to be taken into account
for the purpose of determining the location of the
centre of administration. This will also be the case in
the Contracting States where the concept of regis-
tered office either does not correspond or no longer
corresponds to the Community concept of the
centre of administration.

However, as a result of the administrative supervi-
sion exercised over insurance companies and credit
institutions, it can be said that, in the case of such
companies and institutions, the two concepts coin-
cide (Article 3(3)).3

(c) ‘Interests’. The Working Party agreed to avoid
the word ‘business’, which is too suggestive of com-
mercial or industrial activity. Of course, for defining
jurisdiction, it is the place where the ‘administrat-
ion’ is situated and not where the interests are
situated that is important.

{d} ‘Main’. In a case where the debtor carries on
several activities from different centres of adminis-
tration, the one from which he administers his main
interests is the relevant one.

(e) ‘Usually’. This term implies continuity in the
same way as it qualifies the concepts of residence or
profession in the definition which is often given of a
trader.

11t s true that in these texts the term siége principal des affaires is
used (Yearbook of the Institute of International Law, Vol. XIII,
p.279). L. Humblet is the first author to speak of centre des affaires
(Traité des faillites 1880, No 1042). A Rolin has substituted it in
commercial matters for that of domicile (op. cit. p. 49); see also
Leurquin, ‘La notion de centre des affaires dans le droit européen
de la faillite’, Mem. Louvain 1969, especially p. 112 et seq.

2 Cf. the Hague Convention of 1 June 1956 (Article 2(3)) and the
Brussels Convention of 29 February 1963 (Article 5): these con-
ventions define the actual head office as the place where the central
administration is established. Article 262 of the draft Regulation
on the statute for a European company, however, transforms the
presumption in Article 3(2) into an absolute rule in view of the
safeguards provided by the incorporation of the European com-
pany (OJ C 124, 10. 10. 1970).

3 Where an insurance company has its seat outside the EEC, ‘the
oldest establishment’ in the EEC may be assimilated to the head
office of an undertaking in the EEC in the event of the company
requesting its solvency margin to be verified in relation to the
whole business which it carries on within the Community (Articles
26 and 27 of the First Council Directive of 24 July 1973: QI L 228,
16. 8.1973). By analogy, the oldest establishment could be assimi-
lated to the centre of administration for the purposes of this
Convention. -
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Thus the concept of centre of administration, that is
to say the actual place from which the one-man bus-
iness or the firm or company is managed, often
comes very close to satisfying the broadly divergent
criteria for determining jurisdiction laid down in the
Member States: it seems to correspond fairly ex-
actly to the definition in French case-law of the
principal establishment in the case of traders who
are natural persons® and the definition in Italian
case-law of the principal seat of the undertaking.?

In the case of a debtor whose principal commercial
establishment is situated in Antwerp, whose centre
of administration is in Rotterdam, and who is resi-
dent at The Hague, the Convention merely retains
the exclusive jurisdiction of the Dutch courts in
general, and the Dutch rule relating to the special
jurisdiction of the court of the domicile may be
applied.

The Working Party wished to approximate the vari-
ous national laws and to avoid creating, in relation
to those laws, an entirely new law which would be
difficult to incorporate in national law.

The courts will, however, have to be on their guard
against the possibility of being misled by apparent
similarities. This calls for two remarks.

The centre of administration, which is the pivot
around which the machinery of the Convention re-
volves, must be, for the reasons expressed above, in
principle the primary criterion to be observed, if
necessary, by the court of its own motion, for all
bankruptcies to be opened in the Contracting
States.

This concept must be examined from a Community
point of view and in the true spirit of the Conven-
tion, and not by reference to the lex fori® in order to
avoid, as far as possible, differences of interpreta-
tion and conflicts of jurisdiction which are particu-
larly undesirable in bankruptcy matters. For gui-
dance, it should be pointed out here that it follows
from the definition in Article 3 that at any given
moment there should be only one centre of adminis-
tration, whether it is situated within or outside the
European Community.* Articles 13(2) and 58
cover situations where this is not the case.

Examination of the sections of
Title Il of the Convention

SECTION I

General provisions

This first section establishes the essential differ-
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ences giving rise to the rules of jurisdiction provided
for in the Convention.

Articles 3 to 5

The basic principle of the Convention rests on a
hierarchy of rules of jurisdiction at the head of
which is the centre of administration.

1. 1Xf a debtor, a natural or legal person, has his
centre of administration in one of the EEC States,
e.g. Italy, the Italian courts have exclusive jurisdic-
tion to declare the bankruptcy open, conduct the
bankruptcy proceedings and pronounce their clo-
sure. All the courts of the other Contracting States
must therefore declare, if necessary of their own
motion, that they have no jurisdiction, subject to the
provisions of Article 13(1).

2. Suppose on the other hand that the debtor does
not have a ‘centre’ in any of the EEC States, it being
located in the United States or having been transfer-
red there more than one year earlier (cf. Article 7
below), but has a single ‘establishment’ either in the
Federal Republic of Germany or in Belgium; in this
case only the German or Belgian courts necessarily
have jurisdiction to open bankruptcy proceedings
which will take effect in the other EEC States.®

1 Paris, 14 November 1957, D. 1958, p. 277, note by Houin: ‘place
where the trader administers his activities, where he concludes
contracts with his suppliers, bankers and clients, and, therefore,
where his legal and external centre of administration is situated’.
Section 1 of the Decree of 22 December 1967, adopting the terms
of the former Section 437 of the Code Com. also uses in relation to
companies the expression ‘principal establishment’ where the head
office is not situated in France. 1t is clear that this expression must
be understood to mean a secondary establishment or a branch and,
in the case of there being more than one establishment in France,
the principal or most important establishment.

2 According to Italian case-law (Cassazione 19 January 1963, No
64; 28 June 1961 No 1563), the ‘principal seat of the company’s
operations’ should be understood as meaning the actual centre of
the company’s commercial life, i.e. the place where its manage-
ment and administrative bodies are situated and where it carries on
all its activities or at least its principal activity with regard to the
operation of the company, even though its official registered office
is situated elsewhere.

3 Asregards the autonomous, and therefore uniform, nature of the
concepts used by the General Convention, see the decisions of the
Court of Justice since its judgment of 14 October 1976 in Case
29/76 Eurocontrol [1976] ECR 1541.

4 See the opinion of Professor Beitzke, EEC Doc. 4958/1V/62 F
p. 18. Difficulties might exist for certain international companies,
such as the Franco-German Union charbonniére Sarro-lorraine
(Saarlor), in respect of which the Treaty of 27 October 1956 on the
Saar (Article 84) provides for two registered offices, and an SE,
which might have a number of registered offices (Article 5 of the
draft Regulation: OJ C 124, 10. 10. 1970).

5 This being contrary to Belgian law (which bases the jurisdiction
of the Belgian courts solely on the situation in Belgium of the
domicile or principal establishment of the debtor: C. Com., S. 440)
and German law (which in a similar case would include in the assets
only property found in the Federal Republic of Germany, the prin-
ciple of territoriality dervived from KO, s. 238(1)).
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Article 4(2) has attempted to define ‘establish-
ment’. This definition, which is fairly concise, puts
forward alegal factor and a substantive factor. First-
ly, the activities are carried on directly by the head
of the undertaking or his representative, which im-
plies, in the latter case, that although the establish-
ment may have a certain degree of independence
vis-a-vis the registered office, it is necessarily di-
rectly dependent on it; consequently, since the
establishment has no legal personality of its own, it
cannot have separate debts. Secondly, the secon-
dary activities have to show a certain degree of con-
tinuity or repetition, which appears to exclude a
temporary or provisional installation.!

The same undertaking, whether an individual, a
firm or a company, may have establishments in sev-
eral Member States. In this case the courts of these
different States have equal jurisdiction whatever
the relative size of the establishments. It might have
seemed more logical to give exclusive jurisdiction to
the courts of the country in which the largest estab-
lishment is situated. Overriding practical considera-
tions, however, precluded such a solution, which
would have required difficult checks with a risk of
delaying the opening of proceedings unduly. Thus,
when the centre of administration is not on EEC
territory, the mere presence of an establishment
gives jurisdiction subject to the provisions regulat-
ing conflicts of jurisdiction, which will be examined
later.

The Convention, which lays down general rules of
jurisdiction, did not need to take account of the
situation where several establishments exist in the
same State. It is then the internal provisions which
determine which court of this State should have
jurisdiction, without any need to refer to Article
13(2), which relates to the existence of establish-
ments in several Member States.

This subsidiary rule of jurisdiction, which is based
on the existence of an establishment, is subject to an
important exception which is encountered again la-
ter in relation to the recognition of judgments and is
derived from Article 78 mentioned above. It effec-
tively concerns only France, which is linked with
Switzerland, the Principality of Monaco and Austria
by conventions which lay down rules of direct juris-
diction and ensure the unity of the bankruptcy.

3. Itisonlyin the absence of a centre of administr-
ation and of an establishment in the EEC that the
subsidiary connecting criteria endorsed by the
legislation or case-law of the Member States for
opening bankruptcy proceedings may be applied
exclusively (‘purely national’ jurisdiction).
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An express provision was necessary in Article 5 to
avoid a narrow interpretation to the effect that these
purely national jurisdictions were abolished as a
consequence of the exclusive nature of Articles 3
and 4. This will be the case in particular with rules
which allow one of the parties to be summoned be-
fore the national courts by reason of his nationality,
the existence of assets or his last domicile (see e.g.
LF,s.9(1), and KO, ss. 71,236 and 238) or of debts
(French case-law).2 Only the laws of Belgium, Den-
mark and Ireland do not recognize the possibility,
and consequently Article 5 will be of no significance
to them. However, judgments given on the basis of
these jurisdictions, which are often considered
exorbitant, will not fall within the scope of the
Convention. They may, however, be enforced in the
other Member States on the basis of bilateral con-
ventions (Article 76) or the general law. It may also
be observed that these purely national rules of
jurisdiction will be the only ones permitting possible
pronouncement of bankruptcy in the case provided
for in Article 66 of the Convention.

Articles 6 to 9

After having defined the possible grounds of juris-
diction, the Working Party had to examine the
problem of conflict of jurisdiction from the point of
view of time, resulting from the debtor transferring
his centre of administration or establishment before
the opening of proceedings. The Working Party also
had to make provision, in the event of transfer, for
an extension of the jurisdiction of the court seised
for as long as the proceedings remain open.

In bankruptcy matters the court’s jurisdiction en-
tails a choice of the applicable law. A transfer could

! See Cabrillac, Unité ou pluralité de la nation de succunsale en droit
privé. Etudes de droit commercial offertes a Joseph Hamel, 1961, p.
119 etseq. This definition should be compared with the interpreta-
tion given by the Court of Justice to the concepts of branch, agency
or other establishment used in Article 5(5) of the General Conven-
tion and considered equivalent, which ‘implies a place of business
which has the appearance of permanency, such as the extension of
a parent body, has a management and is materially equipped to
negotiate business with third parties so that the latter, although
knowing that there will if necessary be a legal link with the parent
body, the head office of which is abroad, do not have to deal di-
rectly with such parent body but may transact business at the place
of business constituting the extension’. Case 33/78 Somafer SA v
Saar-Ferngas AG [1978] ECR 2183; Clunet 1979, p. 672, note Huet.
2 All legislations contain provisions for bankruptcy after death,
particularly by providing for a fixed time for opening bankruptcy
proceedings. German legislation is different from the others par-
ticularly in so far as it relates to the conditions for opening a bank-
ruptcy, the petition for opening and jurisdiction (NachiaBkonkurs:
KO, ss. 214 et seq.). It is the same in Dutch law (FW, ss. 198 and
202). Article 9 of the Convention expressly provides for bank-
ruptcy of the estate of a deceased person.
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therefore be made by the debtor with the aim of
choosing his own court and submitting himself to
laws which he considers more favourable.

For the transfer of the centre of administration or
establishment within the EEC, which, it is useful to
remember, can be greatly facilitated by freedom of
establishment, three solutions were possible:

(i) exclusive jurisdiction for a certain time for the
courts of the country of origin;

(ii) normal jurisdiction for the courts of the country
to which transfer is made with, however, exclusive
jurisdiction for the courts of the country of origin in
the event of fraudulent transfer;

(iii) cumulative transitional jurisdiction for the
courts of the two countries.

The last solution was agreed on despite the risk of
duality of decisions and the fact that the debtor is
left with the opportunity to determine which court
shall have jurisdiction and the applicable law. Here
again, considerations of a practical nature were de-
cisive. Fraud is often difficult to establish. A transfer
may have appeared normal to the court of the new
centre of administration and fraudulent to the coun-
try of origin or vice versa, from which irreconcilable
decisions might have resulted. Sole jurisdiction
granted either to the court of the former centre of
administration or to that of the new one would not
have been satisfactory.

It is impossible to determine a priori who is in the
best position to follow the course of the proceed-
ings, and one could not allow a non-trading debtor
to escape bankruptcy proceedings by transferring,
in extremis, his centre of administration to a country
whose law does not allow bankruptcy of non-
traders, or forbid the court of the new centre from
dealing with a situation which is a matter of public
policy.

This necessary duality of jurisdiction could, how-
ever, be only transitional. Since creditors, or courts
— where they have the power to act of their own
motion — have to be vigilant, a period of six months
from the transfer of the centre seemed adequate.

The same considerations applied a fortiori since, in
the event of transfer of the centre of administration
or establishment to a non-contracting State, it
would have been difficult to deny jurisdiction to the
courts of non-member States in whose territory the
new centre was situated. It goes without saying,
however, that the provisions of Article 7 apply only
subject to the possible application of other interna-
tional conventions binding the Contracting States
with non-member States.
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It remained to clarify the more special case of a
debtor transferring, while bound by a composition
which might take several years to carry out, his
centre of administration or the establishment which
had been the basis of jurisdiction for the court seised
to another Contracting State. Article 6(3) conveys
the generally accepted idea that the jurisdiction of a
court is assessed at the moment it is seised and not at
the time of the judgment; from the time when a
court is validly seised, changes occurring either in
the capacity or in the domicile of the parties have no
influence on jurisdiction. Moreover, it is not possi-
ble to apply in succession two laws which might be
totally irreconcilable: from the time a court has pro-
nounced one of the measures provided for by the
Convention, it must retain jurisdiction not only to
supervise the course of the proceedings, but also to
decide on all incidental matters which may require
other arrangements to be made. This provision is,
however, not mandatory but merely permissive; for
whilst in certain systems of law such as the French
réglement judiciaire (scheme of arrangement) the
cancellation of the concordat revives the former
procedure of réglement judiciaire and leads of
necessity to all the creditors being in a state of
union. In other legislation, such as that of the
Netherlands, the final approval of the composition
in bankruptcy or in suspension of payment in
principle closes the proceedings, and although the
cancellation of the composition may nevertheless
be pronounced, such cancellation does not auto-
matically entail the resumption of the former
procedure of bankruptcy or suspension of payment.

It was not therefore a question of modifying the var-
ious internal laws relating to the jurisdiction and
powers of the original court which had opened pro-
ceedings other than bankruptcy; this is what is
meant by the expression ‘retain jurisdiction to sub-
stitute’; the neutral term of ‘substitution’ thus ap-
plies to the conversion of a scheme of arrangement
into realization of assets (French Act of 13 July
1967, S. 79), to subsequent bankruptcy (Anschiuf3-
konkurs), etc.

The only difficulty to be resolved was that arising
from the existence of new debts resulting from new
business activities in the country of transfer, incur-
red by a debtor benefiting from a composition. The
Working Party agreed on a solution which departs
from the normal operation of the rules of jurisdic-
tion laid down by the Convention only if the original
court, whose jurisdiction is virtually paramount, it-
self takes appropriate action on the debtor’s new
situation in good time. The rule included in the last
sentence of Article 6(3) therefore became neces-
sary to avoid the possible survival of the former
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proceedings, which, but for this provision, would
have had to be considered to take priority.

If bankruptcy or any other measure has been pro-
nounced in the country of transfer, the court which
formerly had jurisdiction in the country of origin
‘ceases to have it’ in the sense that although it may
cancel the composition, it no longer has power to
convert, for example, a scheme of arrangement into
realization of assets. Any decision nevertheless
pronouncing such a conversion would have to be
declared invalid (see below, Article 58). The com-
position creditors will be able to prove their unsatis-
fied debts in the new bankruptcy. Conversely, the
new creditors will have to prove for debts arising in
the former proceedings if these proceedings have
been resumed before new ones have begun.

SECTION 11
Special provisions

This section contains special provisions relating to
jurisdiction, firstly in the case of certain categories
of debtors of a particular capacity (Article 10} and
secondly members and managers of firms, com-
panies or legal persons {Articles 11 and 12).

Article 10 must be read in conjunction with Arti-
cle 62 in order better to understand the system,
which is after all fairly simple, applicable where the
particular capacity of the debtor or of certain under-
takings forms an obstacle, in certain Contracting
States, to the opening of one of the procedures pro-
vided for in the Convention. This system rests on the
distinction between jurisdiction to open the Con-
vention of these debtors and the recognition of such
a bankruptcy.

The problem is, above all, that of the bankruptcy of
non-traders or ‘small businessmen’ within the
meaning of Italian law.?

It is well known that, as regards the opening of bank-
ruptcy proceedings against non-traders, the laws of
the Member States are divided. Belgian and Lux-
embourg law regard the prohibition of bankruptcy
of non-traders as a principle of public policy,
whereas German, Danish and Netherlands law, like
the common law systems, make no distinction ac-
cording to the category of the debtor. The develop-
ment of Netherlands law is characteristic in this re-
spect; not only has it allowed, by the FW of 1893,
bankruptcy of non-traders, but it has gradually re-
moved any distinction between traders and non-
traders and has abolished the concept of a commer-
cial act; the new Civil Code will embrace all com-
mercial law and the Commercial Code will be re-
pealed. Since the Act of 13 July 1967 France has
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occupied an intermediate position. Although it now
allows the realization of assets owned by legal per-
sons in private law, even non-traders, it has retained
for natural persons the distinction between traders
and non-traders.?

On the other hand, the case-laws of States which do
not allow the opening on their territory of bank-
ruptcy proceedings against a non-trader do not raise
any obstacle against the recognition of foreign ban-
kruptcies of non-traders, since public policy in the
international sense has different requirements ac-
cording to whether it is a question of giving effect on
national territory to a situation properly created
abroad or directly creating it there.? This particular
application to bankruptcy of the idea of the at-
tenuated effect of public policy is accepted in mod-
ern legal works, which see in it a consequence of the
universality of bankruptcy.

To restrict the Convention to bankruptcies of trad-
ers, as certain conventions have done,* would have
struck an unjustified blow at the fundamental prin-
ciple of universality. Article 10 therefore provides
simply for a possible shift of jurisdiction if the non-
trader has his centre of administration in a country
which prohibits bankruptcy of a non-trader.

However, according to Article 62, which obviously
reserves the case in Article 10(2), an action to chal-
lenge the bankruptcy may not be brought in any
Contracting State on the grounds that the foreign
bankruptcy judgment is contrary to public policy for
the sole reason that it concerned a non-trader
(Article 62(2)(d)).

Some examples will give a better understanding of
the combination of these two rules:

— If a non-trader has his centre of administration in
the Federal Republic of Germany, or, in the ab-

* ‘Small business’ means one whose income is less than the taxable
minimum or in which the invested capital does not exceed LIT
900000 (Ferrara, If Fallimento, No 69). See also Sections 2083
and 2195 of the Italian Civil Code.

2 Save in the special legislation applicable in the three departments
of Alsace-Lorraine, French law also allows the extension of realiz-
ation of assets of companies to their directors and managers who
are not always traders in law {1967 Act, SS. 100 and 101).

3 Civ., 20 May 1967, Rev. crit. DIP 1968, p. 87, note Gavalda;
Clunet 1967, p. 629, note Bredin; Jur. com Belgique 1968; IV.
p. 493, note Lemontey.

4 The draft Convention prepared by the Hague Conference in
1925-28 did indeed envisage the reciprocal recognition and en-
forcement of bankruptcy decisions in relation to non-traders, but
left it open to each State to limit the effects of the Treaty to trading
debtors (Article 9(2)). The Benelux Treaty is applicable to pro-
ceedings relating to traders alone and makes provision for rules
governing qualification (Article 28).
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sence of a centre in the EEC, has an establishment
in the Federal Republic of Germany, his bankruptcy
can be opened in the Federal Republic and will take
effect in all the other Contracting States.

— If this debtor has his centre of administration in
France and an establishment in the Federal Repub-
lic of Germany, the bankruptcy can be opened in
Germany (Article 10(1)) and will take effect in
the other States, with the exception of France
(Article 10(2)).

— If the same debtor has two establishments within
EEC territory, one in the Federal Republic of Ger-
many and the other in France, his bankruptcy can be
opened only in the Federal Republic but will take
effect in all the other Contracting States including
France (combination of Articles 10 and 62).

Thus, although there is no imposition of a uniform
system of bankruptcy of non-traders, the enforce-
ment of a foreign bankruptcy decision will be inef-
fective only in the country where the centre of ad-
ministration is located if such a measure could not
be taken there. '

Given the general nature of the terms used in Arti-
cle 10, the same reasoning has to be applied to all
other legal situations where the law governing the
centre of administration does not permit the open-
ing of the bankruptcy of an undertaking, or any of
the other proceedings referred to in the Protocol,
whereas this would be possible in one or more other
Contracting States.

It may involve, for example, banks or other financial
establishments, building societies or, as is the case in
France, undertakings treated in the same way as in-
surance undertakings with regard to the supervision
exercised over them (capitalization and savings un-
dertakings) or the winding-up conditions (deferred
credit undertakings). It could also involve insurance
undertakings themselves if the future directive on
winding-up allowed each national law the possibil-
ity of opening residual bankruptcy proceedings.

Articles 11 and 12 deal with the financial consequ-
ences, from the point of view of jurisdiction alone,
of the bankruptcy of a company or legal person for
directors or certain members. These are original
provisions which, to our knowledge, have no prece-
dent in previous conventions, apart from the Fran-
co-Austrian Convention of 27 February 1979
(Article 4), which, on many points, is based on the
Community draft. The aim is to centralize on the
courts of the country of the bankruptcy, for obvious
reasons of principle and convenience, most of the
individual property implications arising from the
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bankruptcy of a company. In the event of bankrupt-
cy, this jurisdiction based on the forum delecti be-
comes exclusive, whereas in cases other than bank-
ruptey it would be only optional {Article 5 of the
General Convention). It is, in fact, a case of the ap-
plication of the vis attractiva concursus which is the
subject of Article 15, which Article 11 could have
followed.

The first provision relates to all actions concerning
liability made available to the general body of cre-
ditors or the company itself where they have suf-
fered loss or damage as a result of the management
of one, several or all of its managers or directors.
Such actions may include both actions for civil lia-
bility under the general law and those specially pro-
vided for under company law (company actions, in-
cluding those brought by shareholders individual-
ly). They may again be those provided for under cer-
tain laws on bankruptcy, such as the so-called action
en comblement du passif social (action to make good
a.deficiency in the company’s assets) under French
law.1 Individual actions which can be brought for
personal and separate damage are not therefore
covered.

The expression ‘persons who have directed or man-
aged the affairs of that firm’, used in subparag-
raph a, refers to all those who have participated de
facto or de jure in the management or direction,
whether overtly or covertly. Such directors may be

_either natural or legal persons. It excludes, how-

ever, the supervisory bodies, unless they intervene
in the management or direction of the company.

The second provision concerns the particular case of
the effects of the bankruptcy of companies or firms
on their members where the latter are, under the
law governing the company or firm, personally
jointly and severally liable: commercial partner-
ships (partnerships, limited partnerships) or joint
ventures, etc. The laws of several States lay down
that the bankruptcy of such companies or firms
necessarily results in that of the members,? which is
opened by the same court. The idea of ‘liability of
members for the debts of the company...” appar-
ently covers both the case of individual proceedings
(a case which in principle is already covered in part

1See Act of 13 July 1967, S. 99; Decree of 22 December 1967,
S$S. 95-97. See also the judgment of the Court of Justice in Case
133/78 Henri Gourdain v Franz Nadler [1979] ECR 733.

2 See French Actof 1967, S. 97; Dutch FW, S. 4(2); Italian Bank-
ruptcy Act, S. 147. See also, for Belgian case-law, Coppens, ‘L’ex-
tension de la faillite du maitre de la société’, in Idées nouvelles dans
le droit de la faillite: Trav. IVe Journée d'études juridigues Jean
Dabin (Brussels 1969}, p. 171 et seq.
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in subparagraph a) and the opening of collective
proceedings; the ‘joint bankruptcy’ of the members
is in fact only an aspect of their legal liability for the
debts of the company or firm. Such a solution is cal;
led for on the grounds of unity of the system and ap-
plicable law; it would be scandalous if those mem-
bers jointly and severally liable with their centre of
administration in the country of the bankruptcy of
the company or firm were to be declared bankrupt
while the others could not be.

However, the idea of ‘extensions’ of the bankruptcy
of companies to their directors, which is recognized
under certain laws,! is not derived from the provi-
sions of Article 10 but from the general rules of
jurisdiction in the Convention.

This being said, it should be emphasized that the
provisions of Article 11 relate only to jurisdiction to
hear actions for liability. They are without prejudice
to the law applicable to such actions. The judgments
thus delivered are recognized and enforced, like
those resulting from Article 15, in the manner pre-
scribed in Article 67, i.e. by having the General
Convention applied to them, and not in accordance
with the mechanisms defined in Articles 56 and 60.

The jurisdiction defined in Article 11 is subject to
derogation when itsraison d’étre does not exist. The
normal rules of jurisdiction provided for in Articles
3 to 9 of the Convention may already have been
applied to the bankruptcy of a member or director
inrespect of business of his own distinct from that of
the company. In this case, Article 12 lays down a
rule of convenience to avoid a situation where cre-
ditors who have already claimed in the bankruptcy
of the company have to claim individually once
again.

Claims in the bankruptcy of the director are then
made only by the liquidator in the bankrupt com-
pany on behalf of the general body of creditors and
for the amount of the sums held recoverable.

SECTION III
Conflicts of jurisdiction

Preliminary remarks

Conflicts of jurisdiction or conflicts between courts
give rise to different problems and present differ-
ing degrees of difficulty depending on whether sev-
eral courts consider that they have concurrent juris-
diction (conflicting claims of jurisdiction) or none
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considers itself competent (conflicting disclaimers
of jurisdiction).

Under national law these conflicts are effectively re-
solved by a number of procedural devices. When a
matter is brought before the court, the rule of prior-
ity or the interests of the sound administration of
justice result in one of the two courts referring the
matter to the other. Any conflict of jurisdiction
which persists is resolved by the procedure for refer-
ring the matter to a higher court. When judgment is
given, the priority rule together with the force of the
judgment which has become final and beyond ap-
peal makes it possible for only one judgment to be
recognized. Finally, the French procedure of con-
tredit (a technique common to the disclaimer proce-
dure and to that of referral of proceedings) and the
regolamento di competenza also make it-possible to
obtain, from the outset, a prompt ruling on any plea
averring a lack of jurisdiction, through mandatory
determination of the competent court.?

Application at international level of the rule of the
priority of the bringing of proceedings or the judg-
ment delivered will probably resolve relatively
satisfactorily conflicting claims of jurisdiction bet-
ween courts having concurrent jurisdiction accord-
ing to Articles 3 to 9 of the Convention.

The ranking of jurisdictions provided for in these
articles must naturally result in the elimination of
conflicting claims of jurisdiction even where the
jurisdictions are not concurrent.

It must be observed, however, that the criterion of
priority is not the most rational solution when de-
ciding between two courts, each of which is seised
pursuant to Article 3 (conflict between centres of
administration). It has, however, the advantage of
speed. A procedure for referral of proceedings or
the mandatory award of jurisdiction, which would
be preferable, would presuppose the existence of an
international court which alone could resolve con-

flicting disclaimers of jurisdiction where conflicting

1 These are the extensions provided for in Sections 100 (non-pay-
ment of the debts of the company in the event of an order to make
good the deficiency) and 101 of the French Act of 1967 (directors
behaving as if the company were personal business). More or less
similar results are obtained in Luxembourg and Belgium by means
of fiction and figureheads, in Italy by using the concepts of ‘covert
member’ or ‘despost’, in the Federal Republic of Germany by the
theory of Durchgriffshaftung.

2 It should be pointed out in this connection that according to Arti-
cle 96 of the new Code of Civil Procedure on application of the
contredit procedure in international matters, the Cour d’appel
cannot rule on the jurisdiction of a foreign court; in such a case it
must confine itself to establishing the lack of jurisdiction of the
French court.
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judgments are given. At present, however, there is
no international court with such powers.! Recourse
to the Court of Justice of the European Com-
munities, which appears to be the court best qual-
ified, would entail an extension of its powers which
are defined at present in the Treaty of Rome. It has
been pointed out, however, that conflicts of juris-
diction can frequently be resolved by uniform in-
terpretation of the criteria governing jurisdiction,
which is the subject of Title VI, taken from the
Protocol of 3 June 1971.

Be that as it may, the Working Party has en-
deavoured to frame rules for resolving the greatest
possible number of conflicts and for preventing at
least duplication of legal proceedings? and denial of
justice. Observance of these rules must be ensured
through the exhaustion of legal remedies at national
level.

Articles 13 and 14. Three types of case must be
clearly distinguished in this connection.

1. The first is where one court seised pursuant, for
example, to Articles 4 (establishment) or 5 (purely
national jurisdiction) considers, either at the re-
quest of one of the parties, or of its own motion as
required by the Convention, that the courts of
another State have jurisdiction which is better
founded than its own because, depending on the
circumstances, the centre of administration or an
establishment is situated in that State.

Articles 3 to 8, which regulate jurisdiction by de-
termining the ranking of courts by establishing their
relative primacy, and the derogations provided for
in the subsequent articles, alone make a solution
possible.

Article 14, however, which can be applied where
only one court is seised, contains two provisions de-
signed to prevent conflicting disclaimers of jurisdic-
tion.

In the first place, rather than confining itself to de-
clining jurisdiction with the risk that no other court
will regard itself as competent, the court seised is
entitled to stay the proceedings and fix a period
within which the court which appears to have juris-
diction may be seised. The choice between these
two solutions depends on the circumstances of the
case and especially on the extent to which the court
seised clearly lacks jurisdiction.

Secondly, Article 14(2) contains a provision al-
ready to be found, though differently worded, in
several conventions,3 the aim of which is to avoid
successive disclaimers of jurisdiction, resulting in a
denial of justice. ’
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It might perhaps have appeared desirable, in the
event of a conflicting disclaimer of jurisdiction, for
the court which stays proceedings pursuant to Arti-
cle 14(1) to be able to order interim measures mod-
elled on those provided for under German (KO, s.
106; VglO,s. 12) and Netherlands law (FW,s. 7) or
even open the bankruptcy provisionally.

Agreement was not possible, however, on the actual
principle of such a bankruptcy opened provisional-
ly, since certain delegations saw more drawbacks
than advantages in it. The Principal objection was
that it would be difficult to accept that a court which
regarded itself as not having jurisdiction should
nevertheless be able to open a bankruptcy which, if
it could not be pursued later in the country in which
it had been opened, would be very damaging to the
debtor’s interests. Interim measures, varying in
scope from one Contracting State to another, would
produce effects broadly similar to those of a bank-
ruptcy, and it seemed, moreover, difficult to intro-
duce such measures at international level, with the
result that the matter has been left to be dealt with
under each national legal system.

2. The first paragraph of Article 13 deals with cases
where courts of different Contracting States with
non-coordinate jurisdictions pursuant to Articles 3
to 8 have actually been seised.* The provision is
based on the principle that the court of inferior
jurisdiction must in principle declare that it lacks
jurisdiction if there is a court in the EEC whose
jurisdiction is preferable. This is further confirma-
tion of the principle embodied in Articles 3 to 8.
This reiteration is useful, however, in that it makes it
easier to envisage the possibility of the jurisdiction
of the court which appears to be preferable being
contested or contestable. It is stipulated that the

! The international regulations proposed in 1959 by the Interna-
tional Law Association provided for an International Tribunal.
2 The term lis pendens has not been used, in contrast to its use in
Article 21 of the General Convention, since there can be [is pen-
dens only where the cause of action and the parties in both courts
are the same. In the situation covered by the Bankruptcy Conven-
tion, bankruptcy petitions, while directed at the same debtor, are,
in most cases, not lodged in the different countries by the same
creditor or creditors.

3 See the German-Belgian Convention of 30 June 1958 (Article
5(1)); Convention of The Hague on the recognition and enforce-
ment of foreign judgments in civil and commercial matters (Article
9); General Convention {Article 28(2)).

4 Article 13 deliberately avoids use of the concept of ‘bringing pro-
ceedings’ which would have been difficult to define in the case of a
bankruptcy opened by a court of its own motion. The expression
chosen in both paragraphs of this Article : ‘courts ... are consider-
ing whether to open bankruptcy proceedings’ does not therefore
prejudge the different procedural concepts under the national
legal systems.
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court whose jurisdiction is inferior, instead of dis-
claiming jurisdiction immediately, shall stay the
proceedings in order to take account of the decision
to be given by the other court. This provision thus
makes it possible again to eliminate the risk of con-
flicting disclaimers of jurisdiction.

If, in spite of these provisions, competing courts
each declare the same debtor bankrupt, either be-
cause one of them is unaware of the existence of a
court whose jurisdiction should prevail, or because
the rules referred to above have not been observed,
there is then a conflict of judgments which can bere-
solved by Article 57 on recognition; the reader is
referred to the relevant commentary.

3. The second paragraph of Article 13 deals with
the situation in which two or more courts of Con-
tracting States having concurrent jurisdiction are
seised (e.g. on the basis of two centres of administr-
ation under Article 6 or, more frequently, two es-
tablishments). Preference is then given to the court
which opened the bankruptcy first,! and the other
courts must stay proceedings until the first judg-
ment can-no longer be the subject of any of the
appeal proceedings set out in Article XII of the
Protocol.

The situation where a bankruptcy has, nevertheless,
been opened by more than one court is covered by
Article 58, which deals with recognition.

The: consequent alignment between the two parag-
rapns of Article 13, and the solutions for conflicts of
jurisdiction together with the rules on recognition,
effectively safeguard the unity of the bankruptcy.

It should also be added that these provisions clearly
do not apply where successive bankruptcies are
spread over a period of time, but only to bankrupt-
cies relating to the same assets and in respect of
debts which, while not identical, are at least similar
or coexistent.

Let us take a few examples to illustrate these differ-
ent provisions which highlight the arrangements for
staying proceedings commeon to them.

First example. If the court in Milan, the city in which
a company has its head office, and the court in
Lyons, the place where that company has an estab-
lishment, are both seised, the Lyons court must de-
clare that it lacks jurisdiction and withdraw in
favour of the Milan court, or if it is claimed before
the latter that the Milan head office is fictitious and
that the centre of administration is in fact in Paris, it
must stay proceedings until a final decision has been
taken on the jurisdiction of the Milan court. If the
jurisdiction of the latter is confirmed after all avail-
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able means of appeal have been exhausted, the
Lyons court will terminate the proceedings and de-
cline jurisdiction in favour of the Milan court after
deciding on the costs of the proceedings in Lyons. If,
on the contrary, it is confirmed that the centre of
administration of the company is in fact in France
and not in Milan, the Milan court will declare that it
lacks jurisdiction and the French national rules on
conflicts of jurisdiction will determine which French
court will ultimately have to rule on the application.

Second example. Let us suppose now that the com-
pany had its centre of administration in Milan but
that this had been transferred to Lyons. The Italian
creditors petition for the bankruptcy of the com-
pany in Milan within the six-month period provided
for in Article 6 of the Convention, while, at the
same time, the company makes a declaration of sus-
pension of payments to the Lyons court. The two
courts are equally entitled to deal with the matter,
but once one of them, the Milan court for example,
has opened the bankruptcy, the other, the Lyons
court in this case, must stay proceedings until no
further appeal lies against the Milan decisions or un-
til all modes of appeal have been exhausted. If the
rule stipulating the stay of proceedings has not been
observed by the Lyons court and it has ordered the
administration in insolvency of the company, the
bankruptcy opened in Milan will nevertheless be the
only one recognized and enforced in all the Con-
tracting States pursuant to Article 58(1) and the
Lyons court will, at the instigation of the liquidator
who first takes action, have to declare that its own
judgment is without effect and void (see below,
Article 58).

To sum up, the different arrangements in the Con-
vention are organized in such a way as to resolve all
conflicts of concurrent jurisdiction.

The general principle of the ranking of the connect-
ing criteria, the stay of proceedings by the court
whose jurisdiction does not prevail or which is seised
although the bankruptcy has already been opened
in another EEC country must provide a satisfactory
solution to the problem of a conflict between courts
of different Contracting States.

If it should happen, however, in spite of these rules,
that two decisions to open bankruptcy proceedings
are taken, the Convention provides that the judg-
ment which is delivered later, or which is given by
the court whose jurisdiction does not prevail, must
not be recognized nor be effective.

1 See, in this connection, the Benelux Treaty (Article 6(3)) and
Article 565 of the Belgian Judicial Code. KO, §. 71(2), and the
French NCPC, S. 100, give preference to the first application.
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SECTION IV
Actions arising from the bankruptcy

Article 15 is based, at international level, on the
theory of the vis attractiva concursus, recognized to
varying degrees by the national legal systems, and
according to which the court which opened the ban-
kruptcy has sole jurisdiction to deal not only with
the bankruptcy proceedings, but also with disputes
arising out of the bankruptcy. Apart from the ques-
tion of jurisdiction, the chief advantage of this
theory lies in the fact that such disputes are subject
to the procedural arrangements governing the ban-
kruptcy, especially in relation to the legal remedies
available.

The Benelux Treaty {(Article 22(4)) has already
conferred jurisdiction on the court in which the
bankruptcy is opend to decide on ‘all actions arising
directly out of the bankruptcy’.! The mere inclusion
in the Convention of a general provision of this kind
would not be sufficient, however.

In practice, German and Netherlands law scarcely
or no longer recognize the vis attractiva concursus.
The national laws of the other Member States, in
most cases supplemented by case-law which can be
uncertain, differ considerably as to the meaning and
effect of the concept ‘actions arising or deriving
directly from the bankruptcy’.

Not to define expressly proceedings which, without
strictly forming part of the bankruptcy procedure,
must be regarded as having arisen from it would
have meant that certain cases would have been gov-
erned neither by the Bankruptcy Convention nor by
the General Convention. The authors of the draft
Convention agreed therefore on the principle of a
common exhaustive list of actions and disputes
which will come within the exclusive jurisdiction of
the State in which the court which opened the bank-
ruptcy is situated. Here again the system of general
jurisdiction is the only one capable of resolving the
majority of the difficulties that result from appor-
tioning jurisdiction between the different courtsina
single State, especially if that State does not recog-
nize the vis attractiva concursus or sets little store by
it, so that Article 15 incorporates, at the level of in-
ternational jurisdiction, one aspect only of the vis
attractiva concursus, the concentration of territorial
jurisdiction. The other aspect, concentration of
jurisdiction based on the ratione materiae, is deter-
mined by national rules alone.

It should be noted, finally, that the vis attractiva
concursus thus envisaged is, in principle, a rule of
jurisdiction and procedure only. It does not pre-
judge the law applicable to disputes falling within its
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scope, as this law will be determined by the law of
the State in which the bankruptcy was opened in-
cluding its conflict rules (see Article 37 with regard
to actions to set aside frauds on creditors). It should
be noted that in the majority of cases the law of the
bankruptcy will apply directly to the substance of
the case by virtue of the special attaching force of
bankruptcy and the purpose of the institution, as for
example, with regard to actions to challenge the
suspect period.

Actions arising from the bankruptcy are those
whose object is to determine the assets in the bank-
ruptcy or which concern the liabilities and their
administration.

(1) and (2) Claims as to the invalidity of
transactions against the general body of
creditors and payments or recoveries arising
therefrom

This item on the common list is typical of actions
arising from the bankruptcy in that they involve the
rules peculiar to bankruptcy.

The actions involved are those:

(i) sanctioning cessation of the debtor’s power to
deal with his property after the bankruptcy (see
Article 20); '

(ii) challenging certain transactions entered into by
the debtor in fraud of the rights of his creditors prior
to the bankruptcy: actions to set aside such transac-
tions (see Article 37) or ‘suspect period’ actions
similar to them;

(iii) for payment or recovery arising from them pro-
vided they are instituted against the first purchaser.

The vis attractiva concursus will aaply even if the
transactions in dispute relate to immovable proper-
ty. In opting for this solution the Committee consi-
dered that in the case in point the question is not to
ascertain whether the transaction is valid of itself
according to the general provisions of the civil law of
the lex rei sitae, but whether, according to the provi-
sions of the law of the State where the bankruptcy
was opened, it may or may not be invoked against
the general body of creditors.

! See also Resolutions of the Institute of International Law
adopted at its meeting in 1902 (Aurticte 7), the Franco-Italian Con-
vention of 1930 (Article 25) and the 1960 International Sym-
posium of European Lawyers (RIDC 1960, p. 782). The General
Convention does not necessarily exclude from its field of applica-
tion all disputes relating to a bankruptcy; only those which derive
directly from the bankruptcy are excluded (see Jenard report,
p. 12; Schlosser report, p. 90; see also p. 60 above).
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The invalidity as against the general body of cre-
ditors of an act of the bankrupt is subject to different
rules in the various Contracting States. German law
provides, in principle, that there is an obligation to
restore that which has been transferred, donated or
abandoned by the bankrupt (see KO, S. 37(1). The
purchaser must, in principle, restore the assets to
the position that would have existed if the transac-
tion had not been entered into. It is ultimately pos-
sible that recovery might be sought by means of pro-
ceedings instituted by the liquidator on behalf of the
general body of creditors against the purchaser in
order to oblige him to agree to a compulsory sale by
auction of the immovable property to be restored.
In that case, the compulsory sale by auction can take
place without ownership of the property first being
retransferred. In the case of a transfer of immovable
property situated in the Federal Republic of Ger-
many, the provisions of German law must be ob-
served: the consent of the seller and purchaser and
registration in the Land Register of the change in
the legal situation are necessary (German Civil
Code, ss. 873(1) and 925(1). In addition, and de-
pending on the circumstances of each particular
case, other conditions may be required, e.g. au-
thorization by public authorities (e. g. in town plan-
ning matters). It should be pointed out, moreover,
that when mortgages or land charges in respect of
immovable property are retransferred or where
such rights are cancelled or waived the provisions of
the law of property and the legal rules relating to the
Land Register provided for under German law must
be observed, and that these derogate in part from
those relating to the transfer of ownership. As re-
gards claims as to the invalidity of transactions en-
tered into during the suspect period, the defendant
is specifically ordered to produce the declarations of
intent required of him and to carry out the acts in-
cumbent on him. Once such a judgment has become
final it replaces, according to Section 894 (1), first
sentence, of the ZPO (Rules of Civil Procedure),
those declarations of intent. Where a judgment is
enforceable provisionally only, it gives authority to
record a pre-emption entry or objection in the Land
Register (see ZPO, S. 895, first sentence). In addi-
tion, and depending on the circumstances of the
particular case, certain acts on the part of the li-
quidator or the approval of third parties are neces-
sary in order to complete the change in the legal
situation.

Where the defendant has, for example, been or-
dered by a judgment which has become final to pro-
duce the declarations of intent relating to the re-
transfer of immovable property, the liquidator ac-
cepts the defendant’s declaration of consent (re-
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placed by the judgment) before a German notary
or, outside Germany, before a German consul em-
powered to take official note of agreements of par-
ties regarding the transfer of ownership of immova-
ble property (German Civil Code, S. 925(1), first
sentence). The last phase of the transfer of owner-
ship can then be effected by having an entry made,
upon request, in the Land Register.

For further information, this report contains in an
annex examples of judgments showing how the
operative part should be worded so that the change
in the legal situation of the property can be effected
in the Federal Republic of Germany without
difficulty.

(3) and (4) Complaints and disputes con-
cerning the capacity or powers of the
liquidator

These points do not require any comment. The pre-
requisite for such complaints or disputes is the state
of bankruptcy, and they would not arise if the
debtor were solvent. Disputes relating to the sale
of immovable property are excluded, however,
for reasons that will be explained later.

The express reference to Article 33(3) ehables the
provisional jurisdiction of the foreign local court to
be preserved.

(5) Claims against the general body of
creditors in respect of movable property

These include not only certain claims under bank-
ruptcy law which may be lodged against the general
body of creditors, but, by virtue of the general na-
ture of the terms used, all claims relating to or for
the recovery of movable property under ordinary
law, including those of a civil nature such as claims
for the recovery of movable property belonging to
the bankrupt’s spouse.

Even though such extension is questioned in coun-
tries which recognize the vis attractiva, this aspect
has nevertheless been included on account of the
substantive connection that may exist with bank-
ruptcy law. For example, where a claim for recovery
is based on a clause reserving title, the courts of the
country in which the bankruptcy was opened will be
required to give a ruling on whether such a clause
can be invoked against the general body of cre-
ditors. The frequent application of the law govern-
ing the bankruptcy to such claims made it desirable
that the courts of the country in which the bank-
ruptcy was opened should have jurisdiction, subject
to the provisions of Article 22(3) in the case of
claims already lodged prior to the bankruptcy.
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In addition, the jurisdiction thus accorded to the
State in which the bankruptcy was opened coincides
with the customary rules conferring jurisdiction on
the court of the defendant, in this case the liquidator
representing the general body of creditors.

(6) Actions brought against the spouse

As indicated in the Convention, these consist solely
of actions invoking a particular provision of bank-
ruptcy law (see Article 35 of the Convention) and
not other possible actions which the liquidator may
bring against the bankrupt’s spouse.

(7) Actions relating to the admission of debts

The principle of proving and admitting debts exists
under all the national legal systems. These for-
malities must of necessity be completed and cen-
tralized before the authorities administering the
bankruptcy. They differ only as to the nature of the
debts which, of necessity, predate the bankruptcy
and are subject to this requirement (especially as to
whether or not a right secured by a charge in rem
exists). The solution in this respect is, of course,
determined by the law governing the bankruptcy.

The admission of debts frequently involves disputes
relating to those debts and the same rules of juris-
diction must apply.

The only exceptions to the vis attractiva are actions
relating to certain debts regarding which the courts
of the country in which those debts (fiscal debts of
the State or of other local authorities or public in-
stitutions, social security contributions and family
allowances) are payable have jurisdiction according
to its law or according to the law applicable to con-
tracts of employment (7(a)). In view of the sensitive
nature of such debts it did not seem feasible or ap-
propriate to depart from the customary rules of
jurisdiction for the country to which such claims re-
late, in the same way as under national law the juris-
diction of the court in which the bankruptcy was
opened is frequently limited by the exclusive juris-

diction of another court or another type of court. It '

should be stressed that this exception concerns not
only disputes relating to the existence and amount
of a tax or social security debt or debt arising under a
contract of employment, but also those concerning
the existence and extent of any preferential right
which may secure it.

An identical solution providing for an exception has
been adopted for actions relating to preferential or
secured rights over property subject to registration

(7(b))-
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Article 16 stipulates, with regard to jurisdiction,
that judgments given by courts whose jurisdiction is
reserved in this way and which will be recognized
under the General Convention in accordance with
Article 67 do not in any way preclude the final stage
in the admission of debts in regard to which a dis-
pute has been settled, where this is provided for
under the law governing the bankruptcy.

(8) Disputes relating to the termination of
current contracts

This point does not call for any special comment in
so far as it is made clear that termination must be
based on the law governing the bankruptcy. It is
only to this extent that, for example, the rule of
jurisdiction provided for in this paragraph replaces
those contained in Articles 13 to 15 of the General
Convention relating to contracts concluded by con-
sumers. The two exceptions laid down confirm, as in
the previous point, the mandatory nature of exclu-
sive jurisdiction in certain matters (see Article
16(1) of the General Convention referred to
above).

(9) Actions based on the liability of the
liquidator

These include not only disputes relating to the
submission of the liquidator’s accounts but also civil
liability actions against him for professional
negligence.

It seemed most appropriate to include in the com-
mon list since the country in which the bankruptcy
was opened is best suited to deal with matters that
are frequently of a quasi-disciplinary nature. In any
event, here again, the same comment applies that
ordinary jurisdiction and that derived from the vis
attractiva will, in most cases, coincide, save in the
situation, provided for in Article 29(3), of joint
liquidators who are nationals of States other than
that in which the bankruptcy was opened.

It should be pointed out that in addition to these
nine types of proceedings arising out of a bankrupt-
cy, actions relating to the liability of managers of
companies or of members are, under the terms of
Article 11, matters for the courts of the State in
which the bankruptcy of the company was opened,
and constitute a tenth type of proceeding arising out
of the bankruptcy within the meaning of the
Convention.

All other actions which, according to the different
national laws, are regarded as actions arising out of
the bankruptcy but are not included in the exhaus-
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tive list in Article 15 of the Convention must fall
within the scope of the General Convention.

- The Bankruptcy Convention, on the other hand,
governs not only conflicts of international jurisdic-
tion relating to the actions listed in Article 15 (with-
out consequently changing the national laws in any
way) but subjects them to specific rules regarding
their recognition and enforcement, as provided for
in Sections I and IV of Title V, the commentary on
which should be referred to.

Chapter V

The applicable law and the
effects of the bankruptcy

General remarks and examination
of Title Il of the Convention

The purpose of Titles III and IV of the Convention
is to determine the law applicable to the procedure
and to the extra-territorial effects of the bankruptcy.

Title HI lays down general rules for determining the
applicable law by reference to the rules of private
international law of the Contracting State whose
court has jurisdiction according to Title II. The law
of the State in which the bankruptcy has been
opened determines, in general, the procedural law
and the lex fori. The law applicable depends on the
court having jurisdiction.

Title I'V elaborates on certain consequences of these
general principles, especially in relation to the effec-
tiveness of the bankruptcy as against third parties,
and lays down derogations, as to the effects of the
bankruptcy, from application of the principle of the
law of the country in which the bankruptcy was
opened.

Article 17 provides that the judgment opening the
bankruptcy or one of the other procedures provided
for in the Convention is delivered pursuant to ‘the
internal law of the . .. State in which the court having
jurisdiction is situated’. Since its wording has been
determined by the Hague Conference on private in-
ternational law, this expression means the law of the
State in question excluding its private international
law.

This will certainly be the position, firstly, for ascer-
taining the grounds for opening the bankruptcy.! It
might at first appear that the differences between
the legal systems regarding these requirements are
profound but in fact they are more apparent than
real (see the result in Article 62(2)(c)).
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Examination of case-law shows that disputes relat-
ing to the requirements for opening a bankruptcy
brought before the courts of the nine countries are
resolved in much the same way, with the result that
uniform provisions were not necessary in this area.
There is no derogation consequently from national
laws. Two points deriving directly from the univer-
sality of the bankruptcy must be mentioned, how-
ever. Firstly, the law governing the bankruptcy will
apply irrespective of the place where the events oc-
curred on which the judgment is based. Secondly,
where the ground for opening the bankruptcy is the
shakiness of the debtor’s credit or the fact that
liabilities exceed assets, account must be taken of all
the debtor’s assets throughout the territory of the
Contracting States. The extent to which effect must
be given to the bankruptcy as regards property
situated in non-contracting States will be deter-
mined by the lex fori.

1See Van der Gucht, op. cit. 1964, p. 143 et seq.; Ganshof, Le
droit de la faillite dans les Etats de la CEE, Brussels (1969), p. 49 et
seq. The following is a summary of current national rules:
France. Cessation of payments is the prerequisite for liguidation
des biens and réglement judiciaire. The latter order is made only if
the debtor is in a position to propose a cogent arrangement or
composition. Cessation of payments exists where liabilities due
cannot be met out of the available assets.

Belgium and Luxembourg. In addition to the cessation of pay-
ments, i.€. the debtor’s inability to meet his obligations, his credit
must be shaky. The court must decide whether ‘the cessation of
payments adversely affects the debtor’s credit and solvency and
jeopardizes his transactions as a whole’.

Denmark. Cessation of payments means a situation halfway bet-
ween insolvency and deficit.

The Netherlands. A bankruptcy is opened if facts and circum-
stances demonstrate that the debtor has ceased to pay his debts. It
is neither necessary nor sufficient that the liabilities should exceed
the assets.

Federal Republic of Germany. The only ground for the opening ofa
bankruptcy in respect of natural persons or partnerships is insol-
vency, i. . the probable permanent inability of the debtor, owing to
lack of resources, to settle the bulk of his debts which are im-
mediately due for payment. Cessation of payments is not of itself a
ground for opening a bankruptcy but simply an indication of insol-
vency (see Bohle-Stamschrider, Konkursordnung, 9th ed.,
Section 102, notes 1-3).

In the case of companies and other legal persons insolvency is not
the sole ground for opening a bankruptcy. A bankruptcy may also
be opened where the liabilities exceed the assets (Uberschuldung).
Special provisions apply, however, in this connection to producer
and consumer cooperatives (Erwerbs- und Wirtschaftsgenos-
senschaften).

Italy. Insolvency is the determining factor. A person is insolvent
who is no longer able to fulfil his obligations properly and in good
time. Cessation of payments may be an indication of insolvency.
United Kingdom and Ireland. Unlike the situation obtaining under
the Continental and Scots systems, a declaration of bankruptcy
under English law is not based on cessation of payments or the
debtor’s insolvency but on the occurrence of an act of bankruptcy
listed in the Bankruptcy Act. As for the various forms of winding-
up, we have seen above that some of these may be employed on
grounds other than insolvency.

S.2/82



Similarly, the possibility of declaring bankrupt a
particular type of undertaking, a non-trader and the
definition of trader or piccolo imprenditore (small
businessman) will be governed by the national law
governing the bankruptcy.

That same law will also determine by whom a bank-
ruptcy may be initiated, whether this right is vested
in the creditors only or if the bankruptcy may be
opened ex officio, the forms in which judgment must
be given and the remedies that are available against
it.

The measure to be ordered from among those pro-
vided for in the Convention will also be determined
by that law.

According to Article 18(1), the law governing the
bankruptcey, as the national lex fori, will also deter-
mine the general procedure to be followed, the con-
ditions for the appointment of the authorities ad-
ministering the bankruptcy and their powers and
the formation of creditors into a single group. It will
also lay down the conditions under which debts
must be proved, verified and admitted and the ef-
fects of admission. The appropriateness of this law
for determining the conditions and effects of the dif-
ferent methods of terminating the procedure, par-
ticularly arrangements and compositions, appears
equally secure.

It is this law too which should be applied in relation
to the enforceability of debts for future settlement
and the suspension of interest rates.

The unity and universality of the bankruptcy which
already justify the unity of the jurisdiction of the
court must therefore result, as far as possible, in the
unity of the applicable law in favour of the lex fori.

Article 18(2) reintroduces the possibility of apply-
ing the rules of private international law of the
forum concursus with general scope as regards the
effects of the bankruptcy vis-a-vis the debtor, cre-
ditors or third parties. The expression ‘law govern-
ing the bankruptcy’ or ‘law of the State in which the
bankruptcy has been opened’ in the Convention
must therefore generally be understood in this
sense, in contrast to the expression ‘internal law’,
which is referred to only in Articles 17 and 18(1).
Accordingly, the law applicable to a particular ef-
fect of the bankruptcy will be that determined by the
conflict rules of the court which opened the bank-
ruptcy (which will refer frequently and directly to
the national lex fori) unless this has been predeter-
mined and unified by the special rules of Title IV
which are already either in conformity or not in con-
formity with those of the forum.
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It will be noted that in certain cases the law thus
determined will differ depending on whether the
property at issue is movable or immovable. The
question of characterization of property thus arose
and is dealt with in Article 19.

Examination of the sections of
Title IV of the Convention

SECTION I
Effects of the bankruptcy independently
of advertisement

Article 20

While the purpose of depriving the debtor of power
to deal with his property is the same under all the
national legal systems, the techniques employed dif-
fer. Thus under the Latin-based systems cessation
of that power does not entail transfer of ownership.
Only the right to administer and dispose of the
bankrupt’s property passes to the liquidator.? The
Anglo-Saxon legal systems are more far-reaching in
that bankruptcy entails the transfer of ownership of
the debtor’s property to the trustee, who holds the
property in trust only, however, and must turn the
assets to account for the benefit of the general body
of creditors. Under German law, cessation of the
debtor’s power to deal with his property entails a
general prohibition on the right of disposal and the
creation of a right in rem over the debtor’s property
vested in the general body of creditors.

Cessation of this power creates additional problems
under international law.

The first is to ascertain when and subject to what
formality cessation of the debtor’s power to deal
with his property applies in countries other than that
in which the bankruptcy was opened. The national
laws all recognize cessation as an effect of the judg-
ment opening the bankruptcy which operates im-
mediately? and independently of any advertisement.

1 It goes without saying that the expression ‘cessation of the debt-
or’s power to deal with his property’ applies equally to similar con-
cepts arising from measures other than bankruptey in the strict
sense such as, for example, réglement judiciaire, the compulsory as-
sistance given to the debtor by the liquidator in respect of all acts
relating to the administration and disposal of his property.

2 The French and Belgian practice is generally that the whole of the
day on which the judgment opening the bankruptcy is given is in-
cluded in the period during which the debtor’s power to deal with
his property ceases. Netherlands law (FW, s. 23) contains an ex-
press provision to this effect. Since 1975 Danish law has provided
that the effects of the bankruptcy commence at the time at which it
is opened and not when the petition is lodged (fristdag). The sus-
pect period is still calculated, however, from the time of admission
of the cessation of payments or from the date of the petition.
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Hence the solution adopted at Community level in
Article 20. If cessation of the debtor’s power to deal
with his property takes effect in all Contracting
States independently of provisions for advertise-
ment, it is accordingly recognized automatically in
those States without any formality as a direct and
principal consequence of the bankruptcy judgment
itself. In this way an end is put, in regard to relations
between the Contracting States, to an uncertainty of
case-law as to whether or not the extra-territorial
effect of cessation is subject to the need for an en-
forcement procedure and, if so, whether the time at
which cessation takes effect could be the date of the
foreign judgment. This solution in itself therefore
represents considerable progress.

The second problem concerns the applicable law.
Under private international law doubts as to the law
applicable to the cessation of the debtor’s power to
deal with his property are permissible since the legal
rules governing such cessation vary considerably
from one legal system to another. French and, more
recently, Belgian law no longer regard cessation as
an incapacity governed by the national law of the
debtor. It is therefore a question of an inability to
dispose of property in the interests of the general
body of creditors.

The Convention has implicitly adopted the latter ap-
proach since Article 20, which makes no provision
as to the law applicable, necessarily refers to the law
governing the bankruptcy pursuant to Article
18(2). The law governing the bankruptcy conse-
quently governs cessation, just as it governs the sus-
pect period with which it is closely linked.

The question of cessation is dealt with again in
Acrticle 34, which will be commented on below.

Articles 21 to 23

The stay of proceedings brought by individual cre-
ditors, permitted under most of the national legal
systems, ! affects creditors, whose ultimate object is
to prove their claims or obtain recognition of a right
in the bankrupt’s estate, in the same way as cessa-
tion affects the debtor. Their point of departure is
linked therefore since they simply represent two
aspects of the same principle.

Article 21 prohibits the institution of any new pro-
ceedings by individual creditors who form part of
the general body of creditors, whether these be
actions for payment or enforcement measures.

Article 22 deals with actions and enforcement mea-
sures affecting the bankruptcy assets commenced
before the opening of the bankruptcy. In most cases
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these will consist of actions for payment (parag-
raph 1) rather than actions for recovery which are
specifically referred to in paragraph 3 and which do
not result in inclusion in the liabilities but in the
withdrawal of property from the assets. These two
cases have a common feature, however, in that the
proceedings may be instituted again abroad,? not-
withstanding the jurisdiction conferred on the
courts of the country in which the bankruptcy was
opened in respect of actions for the recovery of
movable property (see Article 15(5) above) if
judgment was about to be delivered in the matter. In
view of the special features of the different legal sys-
tems the best criterion appeared to be to allow an
order to be made upon a point in dispute even if it
concerned only a preparatory enquiry, but not to
permit judgments regarding jurisdiction.

This provision, which is in line with certain legal sys-
tems but not with others whose rules on staying pro-
ceedings brought by individual creditors are stricter,
was adopted to avoid unnecessary expenditure and
delays.

Where a court which has been seised prior to the
opening of the bankruptcy has given judgment in a
dispute, it is a matter solely for the courts of the
State in which the bankruptcy was opened to decide
whether the claim arising from that judgment is a
claim to be included with those of the general body
of creditors, a claim against the general body of cre-
ditors or, if it is neither one nor the other, whether it
must remain personal to the debtor. In other words,
that court is unable to order payment but must con-
fine itself to finding that a debt exists in principle.

Enforcement measures are among the proceedings
brought by individual creditors which are stayed by
the judgment opening the bankruptcy. In view of
the multiplicity of cases to be considered, which are
closely linked to the different national procedures,
and the impossibility of defining precisely in the text
of a convention the stage that each of these different
procedures must have reached for the creditor in-
stituting proceedings to be considered as having a
‘vested right’ enabling him to escape the staying of

1 See Belgian Commercial Code, ss. 452~54; KO, ss. 11 and 12;
French Act of 1967, ss. 35 and 36; and Decree of 1967; s. 55;
Italian Bankruptcy Law s. 51; and.Netherlands FW, ss. 27-29.
See also as regards the applicable law, Trochu, op. cit.,, p. 143 et
seq.

2 It must be borne in mind at all times that there is no derogation
from national law as regards the staying of proceedings instituted ‘
before the courts of the country in which the bankruptcy was
opened. Articles 21 to 23, which do not constitute a uniform law,
apply only to proceedings in States other than that in which the
bankruptcy was opened.
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enforcement measures already initiated, the Work-
ing Party decided, in Article 22(2), in favour of
application, through its incorporation, of the local
bankruptcy law.

Article 23 protects any preferential rights enjoyed
by the tax authorities.!

Article 24 concerns the interruption of periods of
limitation. This provision refers, for example, to the
situation in which, after the bankruptcy has been
opened but before it has been advertised, a third
party brings proceedings against the debtor. This
will have the effect of interrupting any period of
limitation which is running. Similarly, if, within the
time-limit laid down, the third party, after the open-
ing of the bankruptcy but before its advertisement,
takes up, for example, an option for sale granted to
him, or places a reservation on a delivery of sup-
plies, which must be effected within a very short
period or will be invalid, it will not be possible to
claim that his taking-up of the option or his declara-
tion are invalid on the ground that he should have
notified the liquidator and not the debtor, whose
powers to deal with the property have ceased.

The sole objectof Article 25 is to lay down a uniform
provision stipulating the minimum time allowed for
opposition or third-party proceedings to set aside
the judgment if those remedies are available under
the law of the State in which the bankruptcy was
opened.?

It seemed fair, when referring to the law of the
country in which the bankruptcy was opened for the
purpose of fixing the starting point of the period
within which opposition proceedings must be
brought (giving of judgment, advertisement), to
provide that at least 31 days be allowed for the exer-
cise of that remedy when the applicant has no con-
nection with the country in which the bankruptcy
was opened. This provision applies, however, only
to persons who have at least their residence in
Community territory. It is possible that the Com-
munity time-limit will have to be combined with the
délais de distance (periods based on distance) for
which provision is made under certain legal
systems.3

The starting point of the period is consequently that
prescribed by the law governing the bankruptcy.
Generally, the day on which the period commences
(dies a quo) is not counted. On the other hand, the
method of calculation adopted ‘31 days following
the day which initiated the period’ obviates the
problem of whether the day on which the period
expires (dies ad quem) must be included in a 30-day
time-limit. The solution would have varied from
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country to country, the majority of them having
abandoned the system of clear days.

The second paragraph of Article 25 likewise refers
to the lex fori regarding possible extension of this
period to the first working day. We would point out
that the European Convention on the Calculation of
Time-limits signed in Basle on 27 May 1972, whose
rules are identical with those of Article 25, should
make it possible to arrive at a uniform set of rules on
all these points.

SECTION 11
Advertisement and its effects

Articles 26 and 27

The arrangements for the advertisement of bank-
ruptcy judgments are not entirely the same in the
Community Member States, some of which publish
the judgment opening a bankruptcy in an official
journal or a journal of legal notices, while others
require also that it be posted up.*

! In France, for example, the Treasury, whilst subject to the stay of
proceedings brought by individual creditors in a réglement
judiciaire, retains the right to institute proceedings in respect of
preferential debts in aliquidation des biens (Actof 1967, ss. 35 and
80).

? It should be noted that German law does not make provision for
third-party proceedings to set aside a judgment. As for French law
(Decree of 1967, 5. 105), the admissibility of opposition proceed-
ings is reserved for the benefit of creditors and interested third par-
ties (third-party opposition); the facility for parties to oppose
bankruptey judgments rendered by default against them {opposi-
tion in the strict sense) is barred; only an appeal is possible. See
also the Italian Bankruptcy Act, s. 18, on the bringing of opposi-
tion proceedings.

3 See, for example, the increased time-limits provided for in the
new French Code of Civil Procedure, ss. 643 and 644, referred to
by, among others, the Decree of 1967, s. 111.

4 The principal forms of advertisement are as follows:

— Belgium: insertion of an excerpt from the judgment in the local
newspapers and in the Moniteur belge (Commercial Code, s. 472
rev.); entry in the Commercial Register (Royal Decree of 20 July
1964, s. 25).

- Federal Republic of Germany: insertion in the journal which
publishes official information emanating from the Bankruptcy
Court (KO, s. 76); publication in the Bundesanzeiger (KO, s. 111);
entry in various registers, including the Land Register (KO, ss. 112
and 113).

~ France: entry in the Commercial and Companies Register or in
the register which takes its place for this purpose in respect of non-
trading legal persons; insertion in a journal of legal notices and in
the Official Bulletin of Commercial Notices (1967 Decree, ss. 13
and 14).

= lialy: the judgment is notified to various authorities, such as the
Office of the Register of Undertakings pending the establishment
of a commercial register. It is also posted up and is published in the
journal of legal notices in the province concerned (Bankruptcy
Act, s. 17).

— The Netherlands: publication in the Nederlandsche Staatscourant
and in one or more newspapers (FW, s. 14); entry in the Commer-
cial Register {Act of 26 July 1918, s. 18).
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The different means employed can have only ter-
ritorial effect, however. Furthermore, there are no
arrangements for advertising foreign bankruptcies;
conventions alone provide for some extension of the
advertisement provisions of the law under which the
bankruptcy was opened by combining with them the
advertisement provisions of the law of the other
State as if the bankruptcy had been opened there.

Once the need to advertise internationally was
recognized, three solutions were possible:

(1) to adopt a system modelled on the German pro-
cedure whereby an individual notice is sent to
known creditors;

(il to employ the various national methods of
advertisement simultaneously;

(iii) to create an official European Bulletin.

The first solution was regarded as inadequate at in-
ternational level and will apply only if the law gov-
erning the bankruptcy provides for such notification
(see Article 31(1)). The last two procedures were
adopted and combined in such a way that the ar-
rangements under Articles 26 and 27 operate rela-
tively flexibly, any automatic operation being
excluded.

Experience shows that many bankruptcies have
local effect only and do not involve foreign creditors
or debtors. Consequently, it did not appear desira-
ble to make provision, in respect of all bankruptcies
opened in a country, for advertisement arrange-
ments having effects in the other Community coun-
tries. The fairly considerable expense that such
advertisement would involve for the estate would
not be justified.

(1) Advertisement arrangements at European level.
It is only when a bankruptcy opened in a State has
sufficiently important international implications —
which are left to the assessment of the court or Ii-
quidator (Article 26(1)) or are presumed by virtue
of the existence of an establishment in another
Community country — that an extract of the judg-
ment containing the particulars specified in Articles
I (judgments opening the procedure), or IV and
V1 of the Protocol {in the case of other judgments
given in the course of the procedure) will be pub-
lished by the liquidator, the clerk of the court or any
other person empowered to do so (Article 26(5)) in
the Official Journal of the European Communities.

This advertisement alone, which concerns third par-
ties to the exclusion of the debtor (cf. Article 20),
will have legal effect in countries other than that in
which the bankruptcy has been opened. This adver-
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tisement is necessary first of all in that it notifies
foreign creditors that they must prove their claims
(see also Article 31(1) providing for the individual
notification of known creditors). But, above all, it
alone will determine the conditions under which
debtors of the bankrupt can validly obtain dis-
charge, without any possibility of the reference date
varying from one country to another.

Any act done from the eighth day following publica-
tion in the Official Journal of the European Com-
munities will be void as against the general body of
creditors without any opportunity for bona fide
third parties to prove to the contrary.! The wording
‘from the eighth day’ was preferred to ‘after a period
of seven days’ so as to avoid, here again, any uncer-
tainty as to the question whether the period in-
volved was or was not a clear one (Article 27(1)).

The outcome in regard to acts done during the
transitional period between the opening of the
bankruptcy and the time when the latter is effective
erga omnes will, according to a provision derived
from the Benelux Treaty,? depend on the debtor’s
actual knowledge.of the bankruptcy. The burden of
proof of such knowledge lies on the liquidator (Ar-
ticle 27(2)). He may also avail himself, however, of
the relatively stringent provisions of Article 27(3),
according to which such acts may be challenged by
an action to set aside fraud on creditors or by the
transposed operation of the rules governing the sus-
pect period. Depending on the circumstances, the
liquidator will therefore have a number of options
open to him.

Where any question arises of the effectiveness of the
bankruptcy against third parties in relation to prop-
erty or rights subject to registration, all of the provi-
sions of Article 27 are to be combined with those of
Article 28 (Article 27(4)).

(2) Supplementary advertising arrangements. The
liquidator is also empowered to advertise in the var-

! This solution is stricter than that adopted in the Benelux Treaty
(Article 24(3) in fine) and under German (KO, s. 8(3)) and
Netherlands law (FW, s, 52(2)) but less stringent than under
French law where the bankruptcy also takes effect against third
parties as soon as it has been opened. Article 26 applies only to
third parties in EEC countries other than that in which the bank-
ruptey is opened.

Z Article 24(3), first sentence, of the Treaty. In order to simplify
matters and in view of the advertising measures adopted, the
Working Party departed from the Benelux Treaty by not including
a requirement that the bankrupt have an establishment abroad,
nor a further ane, cumulative or otherwise, that the third party
have his domicile in a country other than that in which the bank-
ruptcy has been opened and where it has not yet been advertised,
and that payment has been made in a country where the bank-
ruptcy has not yet been advertised.
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ious official gazettes of the States other than that in
which the bankruptcy has been opened and which
are referred to in Article VII of the Protocol, with-
out prejudice to any further advertisement which
appears to be expedient (Article 26(3)). This adver-
tisement, the advisability of which is left to the dis-
cretion of the liquidator, will not, however, produce
any of the effects provided under national laws,
since the only advertisement of significance is that in
the Official Journal of the European Communities,
even if this is subsequent to the local advertisement.
Payment of advertisement expenses abroad will be
governed by the law of the country in which the
bankruptcy has been opened, in that the Public
Treasury of that State may advance those expenses,
where appropriate (see French Act, S. 94), but the
Public Treasury of the foreign State where adver-
tisement is effected cannot be asked to cover them.

Similarly, entry of the bankruptcy in the various
trade or company registers in which the debtor may
be registered, which is the only compulsory formal-
ity for the liquidator (Article 26(2)), is effected
solely for the purpose of providing further
information.

Article 26(4) provides, finally, that all these addi-
tional advertisement measures are to apply equally
to supplementry or amending decisions which occur
later during the proceedings (closure of proceed-
ings, alteration of the date of cessation of payments,
cancellation or annulment of a composition, etc.)
whose opening has already been advertised pur-
suant to paragraph 1. The latter are listed by categ-
ory of proceedings in Article I'V of the Protocol. Ar-
ticle VI of the Protocol refers back to Article 111 as
regards the various particulars to be included in the
advertisement.

Reasonable application of Article 26(4) will entail
the publication in registers and gazettes solely of
particulars of decisions which would be advertised if
the bankruptcy had been opened in the country
concerned (‘... as necessary ...").

Article 28

Considerable differences exist between the laws of
the Contracting States as regards both recording the
bankruptcy or the general prohibition on disposals
of property in public registers in which certain assets
or rights relating thereto are entered (immovable
property, vessels, aircraft, cinematographic films,
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industrial property rights, etc.) and the effects of
such entry. Sometimes, as under German Law (KO,
ss. 7 and 153; VglO, 5. 62; Civil Code, s. 892 etseq.),
entry in the Land Register transfers ownership of
immovable property, and entry in that Register of
the bankruptcy or of the general prohibition of
transfer is the only factor to be taken into considera-
tion when determining whether a pur-
chaser who has concluded a contract after the open-
ing of the bankruptcy was acting in good faith.
Sometimes it is merely a question, as under French
or Belgian law, of registering the statutory lien of
the general body of creditors over the debtor’s
property. In the Netherlands, although in the case of
property subject to registration the act must be re-
corded in the register provided for this purpose in
order to effect transfer of ownership, Netherlands
law does not provide for entry of the bankruptcy in
those registers. The FW, s. 35, merely lays down
that after the bankruptcy has been opened acts
effected previously can no longer be validly entered
or recorded in the register.

Since it is impossible to amend national laws in this
area, which is closely connected with the law of
property, the only reasonable solution was to refer,
not to the law of the State in which the bankruptcy
was opened, but to the special provisions governing
bankruptcy of the law of the State in which the pub-
lic registers are kept. It is consequently by reference
to those provisions that the entries to be made when
a bankruptcy is opened are to be determined and
the legal effects of such entry or the absence of it on.
property and rights in rem subject to registration are
to be assessed.

As regards those effects in relation to third parties,
the provisions of Article 28 are to be combined with
those of Article 27, particularly Article 27(2).
Either one or the other will apply, depending on
how the bankruptcy has first been advertised (in the
Official Journal of the European Communities or
by entry in a register}. Thus, recording the bank-
ruptcy in the register (Article 28) will mean that the
third party ought reasonably to have known of it
(Article 27(2)). All will depend, however, on the
requirements of the law of the country in which the
register is kept; for example, in the Federal Repub-
lic of Germany where the only entry that counts is
thatin the Grundbuch, advertisement in the Official
Journal of the European Communities will be in-
adequate and the liquidator will always be required
to provide evidence of the third party’s specific
knowledge of the bankruptcy of the person with
whom he has concluded a contract,
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SECTION IiI
Powers and functions of authorities
administering the bankruptcy

Articles 29 to 33 of the Convention deal more par-
ticularly with the authorities administering the bank-
ruptcy and apply the principles of the unity and uni-
versality of the bankruptcy, particularly as regards
the powers of the liquidator.

The allocation of powers among the various au-
thorities administering the bankruptcy varies from
one legal system to another.!

While the legal systems under consideration have
recourse to a liquidator or trustee (syndic or
curateur) (Belgium, Italy, The Netherlands), ad-
ministrator (Verwalter) (Federal Republic of Ger-
many), trustee in bankruptcy or liquidator (United
Kingdom) and provide for a creditors’ meeting,
France, Belgium, The Netherlands, Luxembourg
and Italy, but not the Federal Republic of Germany,
make provision for a juge-commissaire (judge sit-
ting in bankruptcy cases) while France, Denmark
and the United Kingdom have contréleurs (inspec-
tors). In the latter Country there is also provision for
appointment of an official receiver for the stage
between the receiving order and the order of
adjudication.

In some EEC countries there exists, side by side
with the creditors’ meeting, a more limited commit-
tee comprising only some of the creditors. In the
Federal Republic of Germany this is called the
Gliubigerausschufi, in Italy the Comitato dei cre-
ditori and in the Netherlands the Commissie uit de
schuldeisers. The functions of these various commit-
tees do not correspond on all points, and these dis-
parities necessarily affect the powers and functions
of the authorities administering the bankruptcy.

In addition, quite considerable disparities exist bet-
ween the countries, in particular regarding:

(i) the appointment and status of the liquidator;2

(i) the role and capacity in which the liquidator
acts.

In certain countries (France, Belgium, Luxem-
bourg) the syndic (liquidator) or curateur (trustee)
represents the bankrupt and the general body of
creditors simultaneously. In the others, academic
opinion and case-law are divided on this point. In
the Federal Republic of Germany, the legal status of
the Verwalter has not been expressly defined by law
and basically there are two opposing theories: that
of representation (Vertretungstheorie) and that of
the official institution {(Amistheorie), which has pre-
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vailed in case-law. In Italy the curatore discharges a
public office; he is responsible for securing attain-
ment of the objectives of the bankruptcy.

The Working Party did not regard these differences,
which concern practicalities rather than fundamen-
tal principles, as major obstacles to the implementa-
tion of a multilateral convention based on arrange-
ments for resolving conflicts of laws. The essential
point is that there should be provision in the six
countries for action by a professionally qualified
persomn, subject to effective control, who will be re-
sponsible for administering the assets, the continua-
tion, where possible, of the business, realization of
the assets and distribution of the proceeds.

The Working Party did not, therefore, consider it
essential at the present time to bring about a unifica-
tion or approximation of the laws relating to the au-
thorities administering the bankruptcy. Such har-
monization, in an area closely associated with di-
verse judicial arrangements and national proce-
dures, is regarded as a long-term undertaking which
does not have to be tackled in the immediate future.

This is all the more so as the differences noted bet-
ween the national laws or, more precisely, between
some of them should not, in practice, give rise to
particular difficulties since the law applicable to the
bankruptcy procedure can only be the national law
of the court which opened it.

Thus, according to Article 18 of the Convention,
that law will govern not only the organization and
conduct of the procedure (appointment and re-
moval of liquidators, consultation of creditors,
powers of the juge-commissaire if there is one, etc.)
but will also resolve the following points:

(i) whether creditors who have an interest distinct
from that of the general body may intervene on their
own individual behalf in a dispute in which the
liquidator is the defendant or plaintiff;

(iiy whether the bankrupt may intervene in a
dispute concerning the general body of creditors;

1 On all the points touched on below see the thorough comparative
examination of the different legal systems in Van der Gucht, op.
cit. 1964, p. 151 et seq. and Ganshof, Le droit . .., op. cit., p. 53 et
seq.

2 1t shouid be noted that France is the only country which has an
independent professional organization for liquidators {Decrees of
20 May 1955, 18 June 1956 and 29 May 1959). In the other EEC
countries liquidators are selected from among persons who appear
to be qualified (lawyers, accountants, etc.) or, in the case of official
receivers or trustees, from among officials of the Department of
Trade who are, in addition, attached to the court. In Denmark the
courtitself acts as liquidator in certain situations if the creditors de-
cide not to appoint one. In Ireland the official assignee, a courtof-
ficial, acts jointly with a liquidator appointed by the creditors.
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(iil) whether and according to what rules the li-
quidator or the bankrupt may bring a civil action in
criminal proceedings, or whether an order for pay-
ment of damages by the bankrupt delivered by a
criminal court, if the liquidator is absent from the
proceedings, is effective as against the general body
of creditors,? subject in the first case to an assess-
ment of the admissibility of the civil action under the
law of the State concerned;

(iv) whether the creditors or the bankrupt can be
heard as witnesses in the proceedings;

(v) whether the defences which can be invoked
against the bankrupt can be invoked against the li-
quidator; this question is linked to that of ascertain-
ing in what cases the liquidator can claim to have
more rights than the bankrupt himself;2

(vi) in the case of countries which draw a distinction
in this connection between civil and commercial
cases, what forms of evidence may be adduced
against the liquidator in disputes where the latter
acts either as the representative of a bankrupt trader
or as the representative of the general body of
creditors.

Having restated the general principle in Article 18
of the Convention, the provisions of Articles 29 to
33, which specify application of the law of the State
in which the bankruptcy has been opened and the
law of the other States where the bankruptcy is en-
forced, respectively, appear sufficiently clear to
make any detailed commentary unnecessary. We
will therefore confine ourselves to providing some
explanations regarding each of these articles.

Article 29

The first paragraph of this article merely elaborates,
in relation to the liquidator, on the rule mentioned
above, which makes reference to the law governing
the bankruptcy to define the extent of his powers in
States other than that in which the bankruptcy was
opened. As the second sentence of paragraph?states,
these powers will, of course, have to be exercised in
accordance with the rules laid down by each local
law regarding implementation of the procedures
which the liquidator will follow (the same provision
is also contained in Article 33). The scope of this ar-
ticle is made clear by the provisions of Article 33 on
realization of the assets and by the system of au-
tomatic recognition and enforcement of bankruptcy
judgments (Article 50 et seq.).

Thus, all uncertainty as to the powers of a foreign li-
quidator before any exequatur decision is dispelled.
Under French law, for example, even though the

S.2/82

question is still disputed, it is widely acknowledged
that foreign bankruptcy judgments in themselves
constitute an authentic form of evidence conferring
on the liquidator the power to be party to legal pro-
ceedings on behalf of the general body of creditors,
to take certain protective measures, to claim in a
concurrent bankruptcy opened in France, etc.

To help the liquidator to fulfil his task abroad the
document provided for in Article 29(2) will enable
him to establish his status. However, this certificate,
which calls to mind the model document annexed to
the Hague Convention of 15 November 1965 on the
service abroad of judicial and extrajudicial docu-
ments in civil or commercial matters, is no more
than an identity document. Legally, the bankruptcy
judgment, automatically recognized and enforce-
able, is the sole document authorizing the liquidator
to act.

With the same concern for effectiveness, Article
29(3) allows the liquidator to be assisted, in regard
to acts to be carried out abroad, by one or more co-
liquidators chosen from among persons who carry
on this activity in the country concerned, or to dele-
gate certain of his powers, where the law governing
the bankruptcy authorizes such a procedure at na-
tional level.3 This provision, which is merely a ‘facil-
ity’ to enable the ‘principal’ liquidator to overcome
difficulties arising from his possibly limited know-
ledge of the laws of the other countries in which he
has to carry out his duties, is drafted in such a way
that it neither prejudices nor effects, even indirect-
ly,, application to ‘legal activities’ of the provisions
of the EEC Treaty on the right of establishment and
freedom to provide services.

t Itshould be pointed out that the principle of the unity of the bank-
ruptcy will not operate without posing certain criminal law prob-
lems as regards the prosecution of fraudulent bankruptcy and in-
fringements treated on the.same footing in countries other than the
one in which the bankruptcy was initiated where the law of those
States considers the opening of the bankruptcy to be a constituent
factor of the infringement, which must take place in national terri-
tory. The solution of these questions was, however, outside the
Working Party’s terms of reference (see above p. 67).

2 Often, under current case-law, the fact that the debtor or the ma-
jority of the general body of creditors are aliens limits the powers
of the national liquidator: see particularly in reference to the
caufion judicatum solvi.

3 Belgian, French and Dutch law permit the appointment of sev-
eral liquidators. Italian law does not recognize such a possibility,
but authorizes the liquidator, to a certain extent, to delegate his
powers to carry out certain acts on condition that this is authorized
by the bankruptcy court (LF, s. 32). German law provides for the
appointment of several Verwalter only where the undertaking
engages in separate business activities.
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In practice such assistance will be justified by the ex-
tent of the assets to be realized abroad, the foresee-
able difficulties of enforcement or those pertaining
to fulfilment of the obligations incumbent on any li-
quidator, under the laws of the other Contracting
States, for example in fiscal, customs, social security
or redundancy matters.!

It will be for the law governing the bankruptcy to
determine whether the liquidators must act collec-
tively or whether each of them may act separately.
Similarly, the fees of the co-liquidator(s) will be
fixed in accordance with the law of the country in
which the bankruptcy was opened. Finally, it should
be borne in mind that, in accordance with the provi-
sions of Article 15, point 7, any possible liability of
these co-liquidators will be a matter for the courts of
the State in which the bankruptcy was opened.

Article 30

This article, which relates to a particular aspect of
the debtor’s being deprived of the power to deal
with his property, provjdes for the redirection of his
mail to the liquidator by the postal authorities. The
latter, when consulted by the Working Party, re-
quested that, for the sake of convenience, redirec-
tion of mail to the liquidator should always be the
subject of a special order of the court, as is the case
in the FR of Germany (KO, S. 121) and that it
should be for a limited period (six months with the
possibility of renewal).

Under the terms of Article IX of the Protocol, the
postal authorities will be informed by the liquidator
of the need to redirect mail and of the termination of
this measure. As has already been pointed out, the
liquidator has the powers conferred on him by the
law governing the bankruptcy; nevertheless, if
under that law, redirection of mail has not been
expressly ordered by the court, the liquidator will
have to obtain an express decision from the authority
specified in Article 30.

Article 31

Article 31 modifies to some extent national laws in
favour of creditors residing abroad, albeit only
within the EEC, in that firstly it introduces the re-
quirement of individual notification of known cre-
ditors and secondly it considerably simplifies the
rules governing the lodging of claims. The oppor-
tunity for such creditors to lodge their claims by
writing informally to the authorities referred to in
Article X of the Protocol is intended to limit possi-
ble difficulties they might face where, for example,
the law governing the bankruptcy requires the pre-
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sence of creditors lodging claims or special for-
malities for the lodging of claims. There are, how-
ever, no changes to the arrangements regarding the
evidence required for the verification of claims, nor
to the procedures for contesting claims.

Although it is stipulated that creditors will be free to
draft their claims in their own language, for exam-
ple, the transiation being a matter for the bank-
ruptcy authorities, it is not, however, laid down that
any correspondence sent to foreign creditors by the
bankruptcy authorities must be translated by the
latter. These are, however, minor points. The prob-
lems of substance relating to the lodging, verifica-
tion'and admission of claims? (time-limits, notifica-
tion of creditors as to the position regarding claims,
whether or not creditors are subject to the proce-
dures for lodging and verification, the legal nature
of the verification of a claim, the problem of claims
maturing at a future date, joint and several debtors,
debenture holders, provisional admission of a claim,
etc.), in respect of which the Convention makes no
special arrangements, form part of the conduct of
the bankruptcy procedure itself, which under Arti-
cle 18 is governed by the law of the country in which
the bankruptcy was opened.

Because of the differences between the various na-
tional laws regarding these matters, it will be desira-
ble to keep interested parties well informed as to the
steps they will have to take to safeguard their rights
in proceedings opened in another State and as to
the legal officers to whom they may apply in this
connection.

Article 32

Article 32 lays down a rule which in practice will
have to be tempered in accordance with the binding
rules laid down by the law of each State. Although it
is legally certain that the bankruptcy authorities
have the power to refuse, for example, to authorize
the continuance of a business, the liquidator will
have to respect local administrative procedures
or obtain the necessary authorization to dismiss
workers.3

! See the Reichsabgabenordnung, ss. 103 and 104, and the French
Decree of 1967, S. 41.

2 See the comparative law study carried out by Van der Gucht, op.
cit. 1964, p. 193 et seq.

3 The Council Directive of 17 February 1975 on the approxima-
tion of the laws of the Member States relating to collective redun-
dancies (OJ L 48, 22. 2. 1975) does not apply to workers affected
by a cessation of business resulting from a court judgment. How-
ever, the Council Directive of 14 February 1977 relating to the
safeguarding of employees’ rights in the event of transfers of
undertakings, businesses or parts of businesses applies in the case
of collective proceedings (OJ L 61, 5. 3. 1977).
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Article 33

The first paragraph of Article 33 reiterates the prin-
ciple already embodied in Article 29 in regard to the
measures for protecting and realizing assets that are
to be implemented by the liquidator.

The protective measures referred to in Article 33(1)
may include making the inventory, registration of
mortgages, recovery of certain items and, more par-
ticularly, the affixing of seals and the sale of mova-
bles which are perishable or costly to preserve (mer-
chandise, business assets where appropriate). The
last two points demonstrate the marked differences
between the national laws regarding the authority
from which the necessary authorization must
come.?

In this connection, conflicts are to be expected be-
tween the lex concursus and the lex rei sitae. In ac-
cordance with the general principles already refer-
red to above, the former will lay down the extent of
the liquidator’s powers and will stipulate by whom
and how he is to be authorized to act (enabling for-
malities).

The lex situs will determine the local procedure
which it may be necessary to employ, for example to
affix seals (purely implementing formalities).

The sale by the liquidator of movables and, above
all, of immovable property situated abroad high-
lights this conflict of laws. Two systems are equally
conceivable:

(i) The form of sale is determined by the law gov-
erning the bankruptcy. As these forms are not iden-
tical in bankruptcy matters in the member coun-
tries, however, it will be necessary to choose the
procedure in the country in which the property is
situated which is closest to that which may be laid
down by the law governing the bankruptcy.

(ii) The form of the sale is determined by the
bankruptcy law in force in the country where the
property is situated.

The Working Party decided in favour of the first sys-
tem, since only the law under which the bankruptcy
was opened should govern its conduct. Article 33(2)
therefore makes a distinction between, on the one
hand, the possibility of realizing assets and the
forms in which this is done —both being determined
by the law governing the bankruptcy — and, on the
other, the procedural rules governing realization,
which will be those of the law obtaining where the
property is situated. Thus, if a debtor whose bank-
ruptcy has been opened in Belgium possesses im-
movable property in the Federal Republic of
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Germany and if, under Belgian bankruptcy law, im-
movable property can be sold only by auction, the
property situated in Germany will have to be sold by
auction even if German law provides that in bank-
ruptcy matters property may equally well be sold by
private treaty as by auction. However, the sale by
auction in Germany will be conducted in accor-
dance with the procedure laid down by German law
for this purpose. Conversely, if the law of the coun-
try where the immovable property is situated lays
down that the sale must be by auction, the property
may nevertheless be sold by private treaty or by
some other means where, under the law governing
the bankruptcy, the liquidator has the right to de-
cide. Obviously, the law of the country in which the
immovable property is situated will determine
whether or not a mortgage to which the property is
subject is cancelled by the sale etc. More precisely,
and to take account of certain national rules on the
respective powers of disposal of the liquidator and
of a mortgagee or secured creditor (FW, s. 57;
French Act, ss. 83 and 84), paragraph 1 in fine lays
down that the liquidator may himself dispose of
property subject to a charge only in so far as this is
permitted by the law of the State in which the prop-
erty is situated or from the time laid down by that
law.

Whether in regard to protective measures or mea-
sures to realize assets, it was considered essential to
make express provision in the Convention (Article
33, last paragraph) for the possibility, in order tp
safeguard legitimate interests, of recourse to the
local procedures available in regard to urgent mat-
ters. Thus, where the liquidator wished to sell an
item of movable property which he considers
perishable, although in fact it is not, any interested
person, for example the owner who has hired out
the property or the debtor himself, may apply to the
courts of the country in which the bankruptcy was
opened, which will have sole jurisdiction to rule on
whether such an application is admissible and well-
founded. However, if it proves necessary to stay ex-
ecution as a matter of urgency, the opposing party
will be able to bring the matter before the court of
the place of enforcement to obtain, possibly, a stay
of execution until the dispute has been decided by
the court having jurisdiction in the country in which
the bankruptcy was opened.

1 See in particular Van der Gucht, op. cit. 1964, p. 164 et seq.
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SECTION IV
Effects of the bankruptcy on the estate of
the debtor

Article 34

The first paragraph of this article affirms in the
clearest fashion the principle of universality of the
bankruptcy. Article 20 already provides that cessa-
tion of the debtor’s power to deal with his property
applies automatically in all the Contracting States
independently of any formality as to recognition or
advertisement of the judgment. Article 34 develops
this principle in relation to assets thus affected by
cessation of the debtor’s power to deal with his
property in terms of both space and time. Naturally,
property of which the bankrupt is not the owner or
which can be claimed by others (property held as
security, in trust) does not form part of the assets.

Contrary to the situation under certain national
laws (KO, s.238), the movable and immovable
property of the bankrupt situated in the other Con-
tracting States will form part of the assets which the
liquidator is required to seize and realize. The same
will apply to property situated in third States (al-
ways providing that the liquidator is able to actually
seize it) only to the extent laid down by the law gov-
erning the bankruptcy (see Articles 19(2) and
43(2)).! The Convention admits only the two ex-
ceptions to this principle examined under Articles
10(2) and 66 (the case where, because of the special
status of the debtor, the bankruptcy cannot take ef-
fect in all the Contracting States; a bankruptcy
which is purely territorial in the event of a successful
challenge in one country).

The principle of universality is, however, tempered
somewhat by Article 34(2) and (3) relating respec-
tively to future assets and assets which cannot be
seized.

In eight of the nine Member States, cessation of the
debtor’s power to deal with his property affects not
only the bankrupt’s existing assets but also those to
which he may become entitled while he is in the
state of bankruptcy (inherited property, assets ac-
quired as a result of a new business activity),? but
this is not the case in German law (KO, S. 1(1)). It
was important therefore to specify which law was to
stipulate whether or not future property forms part
of the assets when a debtor declared bankrupt in
Belgium, for example, possesses property in the FR
of Germany. This required a choice between Bel-
gian law, the law governing the bankruptcy, and
German law, the lex rei sitae. At the suggestion of
the German delegation itself, the Working Party
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decided in favour of the law governing the bank-
ruptcy; it appeared logical to the Working Party that
the law which governs cessation of the debtor’s
power to deal with his property should also govern
its extent. Thus, when the bankruptcy is opened in
the Federal Republic, cessation of the debtor’s
power to deal with his property will not affect future
property no matter where it is situated.

The conflict between the provisions of the law gov-
erning the bankruptcy and those of the lex situs does
not concern future property alone; under the ma-
jority of the national legal systems, certain assets,
the list of which may vary from one country to
another, are not affected by the cessation of the
debtor’s power to deal with his property by virtue of
the fact that they cannot be seized. In most cases,
this is on social grounds peculiar to each State. Arti-
cle 34(3) therefore refers only to the law of the State
in which the property is situated.

There is little danger of this solution leading to the
aggregation of nine estates of unseizable assets, be-
cause most of them — those which are indispensable
to the debtor and his family — are small in number.
Other assets, such as salaries and pensions, are in
practice very rarely paid to the bankrupt in more
than one State.

Finally, it should be pointed out that Article 34(3)
does not employ the term ‘property which may not
be seized’ but deliberately adopts the wider expres-
sion of property ‘excluded from the bankruptcy’.

Article 35

Legislative authorities have generally been severe
with regard to the bankrupt’s spouse, in particular
with regard to the wife. This severity usually takes
the form of certain restrictions on the rights and be-
nefits which the spouse may claim in order to avoid
any attempted frand to the detriment of the
creditors.

First of all, the bankruptcy of a debtor considerably
curtails any opportunity for the spouse to regain
possession of personal property. Thus the laws of
the Contracting States, with the exception of France

1See Nadelmann, ‘L’avani-projet de convention du Marché
Commun sur la faillite: les biens situés a ’étranger et les problémes
qu'ils posent’, in Riv. di diritto internazionale privato e processuale,
1970, p. 501 et seq.

2 See Belgian Commercial Code, s. 444; French Actof 1967,s. 15;
Italian Civil Code, S.2740; Italian Bankruptcy Act, s. 42(2);
Dutch FW, S. 20.

S.2/82



and the Federal Republic of Germany, ! recognize in
principle the ‘Mucian presumption’ according to
which property acquired for valuable consideration
by the bankrupt’s spouse since the marriage is pre-
sumed to have been acquired with his funds and,
consequently, is included in the bankruptcy assets.
In the United Kingdom there is no general pre-
sumption, but the law lays down that funds ad-
vanced by a married person to his or her spouse in
respect of professional activities form part of the
bankruptcy assets of the latter and may be recov-
ered only after all the creditors have been paid.?2

This presumption, which is a provision of bank-
ruptcy law and not a rule of law governing matrimo-
nial property rights, is considered to be one of public
policy and applies whatever the matrimonial prop-
erty rights and the law governing the same.

Those national laws which recognize such a pre-
sumption differ, however, with regard to its applica-
tion. Some apply it only with regard to the wife?
whereas the others apply it to both the husband and
the wife.* However, it is above all the nature of the
proof intended to rebut the presumption that has
given rise to a difficulty with the solution under Bel-
gian law, which requires, as a general rule, an inven-
tory or authentic document listing the property
claimed separately according to its nature, and the
time and manner of its acquisition.

Such differences constitute serious obstacles to
straightforward application of the law governing the
bankruptcy, recommended unanimously in legal
works and generally adopted in case-law.5

Thus the Working Party ruled out operation of the
‘Mucian presumption’ that might apply under the
law governing the bankruptcy to property situated
in Contracting States whose law does not admit such
a presumption, unless the law governing matrimo-
nial property rights reintroduced such a presump-
tion.b

Moreover, the Working Party drew up a uniform
law according to which all modes of proof to the
contrary are now admissible (Article 1 of Annex I).
The scope of this law should be made clear: it consti-
tutes only a rule of evidence intended to rebut the
Mucian presumption where the latter would have
had to apply under the system referred to above.

The question of les avantages matrimoniaux and
disposals of property to a spouse without valuable
consideration, which is dealt with in Article 35(2),
also shows up legislative differences which do not
concern only bankruptcy law:
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(i) Under Belgian law (Commercial Code, s. 557)
and French law (Act of 1967, s. 58), les avantages
matrimoniaux are, under certain conditions, void as
against the general body of creditors who, by way of
compensation, cannot avail themselves of those
granted to the bankrupt.

(i1) Under United Kingdom law, gifts and certain
life assurances are void as against the liquidator if
the donor becomes bankrupt within two or ten years
according to the case in point (Bankruptcy Act,
s. 42). Moreover, where property is purchased by a
married person and transferred to his or her spouse,
it is presumed, in the absence of proof to the con-
trary, that the property has been donated or settled
under a trust.

(ii1) Under Netherlands law, only promises of mat-
rimonial benefits are void as against the general
body of creditors (FW, s. 62).

(iv) Under German law this question is covered by
the provisions governing the suspect period: under
KO, s. 32(2), transactions carried out without valu-
able consideration by the bankrupt in favour of his
or her spouse during the two years preceding the
bankruptcy may be annulled.

(v) Disposals of property effected without valuable
consideration during the two years preceding the
bankruptcy are declared invalid as against the cre-
ditors under the Italian Bankruptcy Act, s. 64,
which makes no distinction between the spouse and
other beneficiaries. This provision is, however, rein-
forced to a considerable extent by the prohibition of
gifts between spouses laid down in the Civil Code,
s. 781, which may be invoked by the liquidator.”

The drawing-up of a common law limited to bank-
ruptcy law could have given rise to excessive dif-
ficulties. Thus, the Working Party considered it pre-
ferable to simply come down in favour of the

1 See the French Actof 1967, s. 56; KO, s. 45, was annulled by the
Federal Constitutional Court on 24 July 1968 (BGBI I, p. 994).
2 Bankruptcy Act 1914, s. 36.

3 Belgium (Commercial Code, s. 553 et seq.) and Luxembourg.

4 Italy (Bankruptcy Act, s. 70) and Netherlands (FW, s. 61; BW,
S. 205).

5 See Trochu, op. cit., p. 215; see also Orléans 17 July 1895, Clunet
1895, p. 1038 and Brussels 2 July 1902. Clunet 1904, p. 202.

¢ There is therefore cumulative application of the lex concursus

and the lex rei sitge possibly adjusted by the lex matrimonii. Appli-
cation of the latter law is surprising since the Mucian presumption
is, as we have seen, an institution peculiar to bankruptcy.

? For the combination of these two provisions, see Provinciali,
Manuale di Fall., Milan 1953, p. 358, and for that between section
781 of the Civil Code and the Mucian presumption. Cass. Ital. 20
March 1959, Gir. it. 1960, 1, 1. col. 49,
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specific provisions of the law governing the bank-
ruptcy in accordance with the solution most often
accepted.

Finally, those national laws which make provision
for a statutory charge in favour of the married wo-
man generally impose restrictions, in the event of
the bankruptcy of the husband, as regards its sub-
ject-matter and the claims secured where the hus-
band was a trader at the time of the marriage or be-
came one within a certain period thereafter.! The
Convention contains no express provisions on this
point.

Firstly, there is no doubt that the solution based on
application of the law governing the material in-
terests of the spouses should be rejected as in the
preceding case, since this problem does not come
within the normal framework of situations governed
by the law governing matrimonial property rights,
which at the most has a creative power in so far as
the spouse may claim certain advantages or secured
rights only where these are permitted under the law
governing the pecuniary interests of the spouses.
The legislators are divided between application of
the law governing the bankruptcy and that of the
State in which the encumbered property is situated.2

For the reasons already stated in the introduction,
to which we will return in connection with Sec-
tion V1, the subject-matter and scope of secured
rights, whether general or special, are, under the
Convention, determined by the lex rei sitae. It will
therefore be the provisions of the lex rei sitae
specific to bankruptcy which will define any restric-
tions placed on the wife’s statutory charge over the
immovable property of her husband, subject of
course to the rule relating to the suspect period with
regard to the validity as against the general bedy of
creditors of the registration of such a charge.

SECTION V
Effects of the bankruptcy on past acts and
on current contracts

Articles 36 to 41 of the Convention contain the es-
sence of the provisions of Title I'V which are the sub-
ject of the reservation contained in Article 18(2) in
so far as the object of the latter is to derogate from
application of the lex concursus to the effects of the
bankruptcy.

In fact, only certain provisions of Section V lay
down rules for resolving conflicts which make refer-
ence to a law other than that governing the bank-
ruptcy: this is so for the law applicable to recovery
actions {Article 37), contracts of employment (Ar-

82

ticle 38), leasing and hiring (Article 39) and sale
(Article 40). These cases are derogations from the
principle embodied in Article 18(2) dictated either
by the normal operation of the rules of private in-
ternational law or by special considerations con-
cerning social policy or the security of transactions.

The uniform laws provided for in Article 36 (and
41) have a different purpose, however, which is to
resolve the present uncertainties with regard to de-
termining the law applicable to certain matters, such
as set-off and clauses containing a reservation of ti-
tle, where several laws conflict (the law governing
the bankruptcy, laws governing claims, the law of
the State in which the property is situated) and,
moreover, application of one or the other, or even a
combination of them, would not have produced a
satisfactory result.

The technique of the unification of the national
bankruptcy laws has therefore been adopted in mat-
ters where such laws provided very different solu-
tions, because of the serious economic consequence
that any other solution would have allowed to per-
sist or would have created.?

Acrticle 36 deals with the position regarding set-off
in cases of bankruptcy.

Set-off in bankruptcy proceedings, between two re-
ciprocal obligations which have arisen under two
different systems of law, gives rise to a problem
which is particularly difficult to resolve merely by
the operation of the rules of private international
law. Determination of the applicable law is all the
more difficult as there is already disagreement in
case-law and legal works on this point even where
there is no bankruptcy.* Moreover, since the sub-
stance of the national laws differs, adoption of a
simple conflict rule would inevitably create unac-
ceptable inequalities between creditors.?

1 This is the case under Belgian law (Mortgage law of 16 December
1851, s. 64; Commercial Code, s. 559 and Italian law solely in re-
spect of the dowry of the wife (Civil Code, s. 2817; Bankruptcy
Act, s. 69). Since the reform of matrimonial property rights, ef-
fected by the Act of 13 July 1965, French law now provides for a
statutory charge on the part of spouses, but the Act of 1967 re-
pealed section 544 of the Commercial Code, which contained pro-
visions almost identical to those of section 559 of the Belgian
Commercial Code.

2 See Trochu, op. cit. pp. 211-213.

% Van der Gucht, ‘Projet de convention entre les Etats de la CEE
relative 4 la faillite’, J. Comm. Belgique 1968, I11, p. 361 et seq.
4 See the analysis of legal works made by Trochu, op. cit. p. 181,
which are divided on the respective applicability of the law govern-
ing each of the claims and of bankruptcy law.

5 See Van der Gucht, op. cit. 1964, p. 274; and Coppens, ‘pour la
compensation aprés la faillite’, in /dées nouvelles dans le droit de la
faillite, p. 201 et seq. and Jur. com. belge 1968, 11, p. 205.
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Under all the legal systems that fall to be consi-
dered, however, set-off is always shown as having a
dual role; it is a simplified method of settlement and
a guarantee of payment. However, whereas in
France, Belgium and Luxembourg no implication is
derived from the guarantee function, the authors of
German, Italian and Dutch legislation have, in con-
trast, emphasized the idea of security which set-off
affords to creditors and debtors, without neglecting
the simplifying effect or accountancy aspects of
set-off. The two tendencies give rise to a complete
countrast in the event of bankruptcy; when viewed as
a guarantee, set-off becomes firmly anchored, or is
even developed,! whereas, viewed as a means of
payment, it is frustrated by cessation of the debtor’s
power to deal with his property and the rule of
equality of creditors.

Thus, in the latter case, no set-off, whether statut-
ory, judicial or contractual, is admissible for the be-
nefit of a person who is both a creditor and debtor of
the bankrupt from the time of the judgment opening
the bankruptcy. As a debtor, he has to pay every-
thing he owes; as a creditor, he is subject to the law
on dividends. By way of an exception, however,
Belgian and, above all, French case-law recognize
that set-off may operate after the opening of the
bankruptcy, i.e. even though the conditions con-
cerning liquidity and liability for payment of the two
debts are met only after the bankruptcy, where the
claims and debts are in the same account or if the
two debts arise from the same contract.

The need for a minimum degree of uniform law was
evident. However, the drawing-up of common laws,
even when restricted in scope, presupposes recip~
rocal concessions, each country showing some besi-
tation in giving up traditional solutions which have
their own raison d’étre. A choice had to be made.

The minimum uniform law contained in Article 2
of Annex I represents a compromise between
German, Dutch and Italian law.

Under Article 2(1) —and this is the only real objec-
tive of the uniform law — set-off is possible where
the conditions concerning liability for payment or
liquidity of the claims to be set off or one of them are
met only after the opening of the bankruptcy. The
uniform law confines itself to removing the prohibi-
tive effect of the bankruptcy. Set-off established at
the time of declaration of the bankruptcy, in par-
ticular statutory set-off, which generally comes into
operation automatically, is not the subject of the
text. For set-off to be possible under the uniform
law, the claim and debt must at least exist in the
same estate at the latest at the date when the bank-
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ruptcy was opened. Consequently, the uniform law
does not cover set-off in the event of the acquisition
of a claim or debt subsequent to the bankruptcy, for
example by inheritance, or again, in the event of a
claim arising after the opening of the bankruptcy
(claim in respect of a debt incurred on behalf of the
general body of creditors).

Although the uniform law no longer contains a
stipulation to this effect as contained in a previous
version, it is reasonable to assume that set-off will
also apply in the case of debts where one is not
stipulated in the contract but arises from the
non-performance of the latter subsequent to the
bankruptcy.

The uniform law then deals with cases in which the
conditions regarding liability for payment or liguid-
ity are not met at the time of bankruptcy.

First of all there are those claims that will mature at
a future date. Following in this respect those legal
systems which allow set-off in the event of bank-
ruptey, Article 2(2) in a way effects an acceleration
of payment with regard to the creditor whereas as a
general rule acceleration of payment applies only in
respect of the debts of the bankrupt. The claim on
the bankrupt will be evaluated on the date of the
opening of the bankruptcy in accordance with spe-
cial rules to this effect provided for under the law
governing the bankruptey if they exist (see KO,
s. 65; FW, ss. 130 and 131) and, in the absence of
such rules, by the transposition of those relating to
the liability for payment of debts of the bankrupt
which are not due (see Belgian Commercial Code,
5. 450).

Set-off will also apply in the case of claims expressed
in foreign currencies.? Stipulation of a foreign cur-
rency constitutes in most cases simply the selection
of a money of account that results in payment in the
currency of the forum, the mechanics of which are
similar to those of an index-linking clause. It was
logical that the same solution should apply where
the debt of the bankrupt is a debt in kind, which is
not evaluated in money (see KO, ss. 54(4), 69 and
70).

By contrast, the uniform law does not refer to set-
off for claims to which a suspensory condition at-

1 KO, ss. 54 et seq. and FW, s. 53 et seq.; 1talian law allowed set-
off in 1942, see LF, s. 56, and Foschini. La compensazione nel fal-
limento, Morano, 1965, Asregards United Kingdom law, sce Ba.ik-
ruptcy Act 1914, S. 31, and Companies Act 1948, s. 317.

2 See European Convention on foreign money liabilities concluded
in 1967 under the auspices of the Council of Europe. See also, with
regard to conversion, the French Act of 1967, 5. 37(2).
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taches. The problem here is different from that of
claims payable at a future date. A claim subjectto a
suspensory condition does not exist until the condi-
tion has been satisfied, and the opening of the bank-
ruptcy does not change this in any way. The Work-
ing Party decided not to go as far as German and
Dutch law, which facilitate set-off in the event of
bankruptcy often beyond even the provisions of
civil law. This point, like all those not dealt with in
Article 2 of the Annex, is a matter for the national
law, and will be resolved in accordance with the con-
flict rules of the court adjudicating the bankruptcy
(Article 18(2)).

Article 37

The laws of all Community countries make provi-
sion for the invalidity (Federal Republic of Ger-
many and France), nullity (Belgium, Luxembourg,
The Netherlands} or ineffectiveness (Italy) of cer-
tain acts performed by the debtor before the open-
ing of the bankruptcy.!

The national $ystems differ, however, on the bal-
ance to be achieved between equal treatment for
creditors and the credit requirements and conse-
quently the technique to be applied. Whereas the
Belgian, French and Luxembourg legal systems,
which link invalidity to the cessation of payments,
are intended primarily to re-establish equality be-
tween the creditors, by stipulating that transactions
likely to benefit one of them, even if he acts in good
faith, to the detriment of the general body of
creditors are invalid, Dutch and, to a lesser extent,
German, Italian and United Kingdom law, which
incline more to the concept of the action to set aside
frauds on creditors, attach greater importance to the
security of transactions, which normally may be
challenged only in so far as the other contracting
party was aware of the precarious situation of the
debtor.?

Moreover, very great differences exist with regard
to the definition and duration of the ‘suspect period’
which precedes the opening of the bankruptcy and
during which acts which may be legally set aside
have to have been executed. The concept or date of
cessation of payments are not recognized every-
where. Above all, however, the periods vary from
40 days in the Netherlands to two years in Italy;
Belgium, Luxembourg and German law generally
adopt a period of six months, whereas French law,
until 1967, provided for a period that was theoreti-
cally limited to that of the period of limitation.? Un-
der Danish and United Kingdom law, the period is
calculated not from the bankruptcy, but from the
petition.
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Encouraged nevertheless by the finding that all the
national laws recognized to a greater or lesser de-
gree a system of de jure invalidity (for transactions
executed without consideration, abnormal pay-
ments, etc.) and optional invalidity, the Working
Party initially drew up uniform substantive rules,
one of the merits of which was to tighten up relevant
periods. The initial agreement did not, however,
survive the negotiations that followed enlargement
of the EEC, and, faced with the excessive number of
reservations which destroyed the uniform nature of
the substantive laws, the Working Party preferred
to leave the matter to be resolved in accordance
with the conflict rules provided for in Article 18,
which will probably result in direct application of
the national law governing the bankruptcy having
regard to the aim pursued.

It is highly desirable that an approximation of laws
should be carried out on this point at a later date to
avoid the continuation of excessive disparities,
which give rise to serious difficulties in trade within
the Community.

Actions brought in regard to the suspect period are
particularly severe in nature in that they can affect
even payments which under ordinary law are not
covered by Paulian actions that penalize the proven
fraud of the debtor.

Under no national law do the provisions specific to
bankruptcy preclude the bringing, in the course of
the bankruptcy, of a Paulian action under ordinary
law 4 In fact, this latter remedy is the only one which
allows acts prior to the suspect period and those

tIn the case of Belgium and Luxembourg, Commercial Code,
ss. 445-49; France, Act of 1967 ss. 29-34; Italy, Bankruptcy
Act, ss. 64 et seq.; The Netherlands, FW, ss. 42 -48; Federal Re-
public of Germany, KO, ss. 29-42 and 222, and HGB, s. 342.
2 Heenen, ‘Les nullités de la période suspecte dans les pays de la
CEE’ Liber amicorum Baron Fredericq, 1965, p. 557 et seq.; Van
der Gucht, J. Comm. Brussels, 1964, p. 219 et seq.; Ganshof, Le
droit .. .. op. cit. p. 67.

3 Since the Act of 1967 (s. 20), based on the work of the Working
Party, the date of cessation of payments cannot precede the open-
ing of the bankruptcy by more than 18 months.

4See in particular the French, Belgian and Luxembourg Civil
Codes, s. 1167, the Italian Code, s. 2901, and the Netherlands
Civil Code, s. 1377. Where they are brought in connection with a
bankruptcy (see the Belgian Commercial Code, s. 448; Italian
Bankruptcy Act, s. 66;the Netherlands FW,s. 42; KO, s. 31} such
actions are often subject to procedural changes which make them
similar to actions in respect of the suspect period; thvs, under
French law (Com. 7 June 1967, Bull. IIl, p. 224), as under other
laws, the Paulian action becomes an action arising from the bank-
ruptcy and an action on behalf of the general body of creditors
which can be brought only by the liquidator and before the court
adjudicating the bankruptcy.
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executed between ratification and termination of a
composition to be set aside. It may also be brought
in the case of acts carried out during the suspect
period, and although the conditions which have to
be met for it to be brought are generally stricter, it
will be possible for the two remedies to be employed
simultaneously.

Article 37 complements the rule of exclusive juris-
diction laid down in Article 15(1) of the Convention
with a stipulation as to the applicable law, which, in
the first place, can only be the law governing the
bankruptcy. If that law contains no specific provi-
sions in the event of bankruptcy for the recovery ac-
tion in question brought in the interests of all the
creditors, reference is made to the provisions of the
law governing the disputed act which are, however,
applicable in the event of bankruptcy. Thus a ‘sus-
pect period’ system can be reintroduced by this
means. Finally, it should be-stated that the law to
which Article 37 refers may be that of a non-
member State.

Articles 38 10 41

General considerations

Apart from possible application of the suspect
period rules, bankruptcy may have two types of ef-
fect on contracts and acts executed by the debtor
before it is opened. It may either lead to their
termination or modify their effects.

In principle, only contracts entered into intuitu per-
sonae (agencies, pastnerships, etc.) are automati-
cally terminated by the opening of the bankruptcy.
As regards other bilateral contracts, the liquidator
has in most cases the right to choose whether they
are to be maintained in force or cancelled. If he is in
favour of the contracts being performed, the other
contracting parties are included, in regard to the
consideration they are to receive, in the general
body of creditors, whereas if the contract is cancel-
led, the damages which may be accorded constitute
a claim in the estate.l

As it is a question of establishing whether, by whom
and under what conditions current contracts may be
cancelled or maintained in force, or again whether
clauses providing for cancellation in the event of
bankruptcy have to be implemented, it would be
natural to resort exclusively to the law of the State in
which the bankruptcy was opened. Since these
points call into question the powers of the au-
thorities administering the bankruptcy, in particular
the liquidator, it will be that law which will deter-
mine, in principle, the consequences of cancelling
contracts or maintaining them in force (Article

18(2)).2
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Here the question at issue is that of ensuring the
equality of creditors, in accordance with the very
objectives of bankruptcy. If the principles are
strictly adhered to, the nationality and domicile of
the parties, the place where the transaction was con-
cluded or executed and the location of property
should not be of any significance, just as one should
not have to refer to the law governing the contract
since the charges made to the rights of the other
contracting parties do not result from the intrinsic
terms of the contract but from an external factor,
the occurrence of the bankruptcy of the debtor.

For the reasons already set out, however, the Work-
ing Party was unable to apply these principles
strictly and had to derogate from them in the case of
certain contracts which, moreover, had the advan-
tage of providing objective connecting criteria that
generally enable the competent court and the ap-
plicable law to coincide (cf. for the exceptions refer-
red to, for the vis atiractiva concursus Article

15(8)).

Itshould be pointed out that Articles 38 to4 1 do not
apply to secured and preferential claims, which are
dealt with in Section VI (Article 42).

Article 38

Application of the law governing the bankruptcy as
regards the effects of the bankruptcy on contracts of
employment has in principle been ruled out subject
to a reservation which will be examined below since
the legal position of employees? and their rights in
the event of the bankruptcy of the employer (see
KO, s.22; Italian Civil Code, ss.2119(2) and
2778(1); FW,s. 40) differ greatly from one national
legal system to another. For example, and to antici-

! See the very general provisions of the French Act of 1967, s. 38.
Compare with KO, 5. 17 et seq. and VglO, 5. 50, the Italian Bank-
ruptcy Act, ss. 7283, and FW, 5. 37 et seq., which also contain
provisions specific to certain contracts.

2 The law governing the bankruptcy, which as has been stated is
understaod to be the law of the State in which the bankruptcy was
opened, including possibly its rules of private international law,
may refer to a law other than the national law of that State, for ex-
ample, the law which governs the company’s instrument of incor-
poration, since it is for that law only to determine whether the bank-
ruptcy of the company or that of a member gives rise to its dissolu-
tion. In general, these two laws are the same for comparnies whose
registered office is within the EEC, given the criterion for deter-
mining jurisdiction employed.

*The contract of employment referred to in Article 38 is a generic
term which must be understood to mean both contracts for the hire
ofservices and contracts of employment or apprenticeship, i. e. any
legal relationship of subordination of an employee to an employer.
whatever the nature of the remuneration and the intervals at which
it is paid.
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pate Section VI, under French law, wage-earners
have a ‘super-preferential claim’ which applies in
the event of a liguidation des biens or réglement
judiciaire and which enables them, notwithstanding
the existence of any other preferential claim,* to re-
ceive out of the initial receipts of funds the unat-
tachable portion of the sums due (Act 1967, ss. 50,
51 and 155); the liquidator must also pay them im-
mediately, as a temporary measure, and before the
amount of the super-preferential claims is estab-
lished, a sum equal to the unattachable portion of
one month’s unpaid wages (s. 51); in the Federal
Republic of Germany, since a reform in 1974 (KO,
s. 59(1) Nos 3—4), part of the unpaid wages is con-
sidered to be a debt incurred on behalf of the gen-
eral body of creditors (Masseschulden) in addition
to the general right of preference.

One should, however, note the recent assumption of
responsibility in almost all countries for part of the
wages and allowances due in the event of the insol-
vency of an employer by guarantee funds which are
then subrogated to the rights of the employees; a
directive is being drawn up on this subject.

Moreover, the laws on employment are too closely
connected with the social policy of each State for
them to be changed even in the event of bankruptcy.

It is therefore the bankruptcy provisions (if they ex-
ist, and failing this, the general provisions) of the
law applicable to the contract of employment which
will determine the effects of the bankruptcy on the
contract of employment if it is the law of the
Contracting State.

Otherwise, it will be the private international law of
the court having jurisdiction which will determine
the law governing the contract of employment.
Pending Community harmonization (in progress) of
the substantive rules or conflict rules consequent
upon the free movement of workers in the EEC2, we
shall merely state here that in general one finds
more or less limited recourse to the principle of au-
tonomy and, failing this, a fairly definite preference
for the law of the place where the work is carried out
rather than that of the place where the contract was
entered into, i.e. that of the place of engagement
which again becomes applicable only if the work has
to be carried out in an unspecified location or if it is
not possible to determine a principal location for the
execution of the work.

However, the free movement of workers and free-
dom of establishment and freedom to provide ser-
vices already have repercussions on the contract of
employment, both on probable developments of na-
tional law in the Member States of the EEC and on
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the outlook for the private international law of
those States. For workers who obtain employment
with an employer in another EEC State and also for
those who work for an employer who, while having
his principal place of business in one country, has an
establishment in another, Article 7 of Council Reg-
ulation (EEC) No 1612/68 of 15 October 19683 lays
down a presumption in favour of the application of
the law of the country in which the work is carried
out; these workers enjoy the same protection and
treatment as nationals as regards all conditions of
employment both intellectual and manual.

Article 39

By way of derogation from the law governing the
bankruptcy, the Working Party made the effects of
the bankruptcy of the lessee or lessor on leases or
tenancies of immovable property and farm leases
subject to the lex rei sitae and more precisely to the
provisions of that law specific to bankruptcy (see the
detailed provisions of KO, ss. 19-21, and FW,
s. 39). Rural leases or tenancies and leases of im-
movable property for commercial or professional
use or use as dwellings are, in some countries, too
closely connected with land law for it to be advisable
to apply a law other than that governing real estate.
The policy of the legislators in this respect, as with
that of the contract of employment, was to give spe-
cial protection to lessees and tenants by means of
public policy provisions, which are often very com-
plex, any disputes being for specialized courts to
settle (Article 15, point 8).

The rule is expressly extended to cases in which the
contract relates to a collection of items of movable
and immovable property, which is often the case
with agricultural or commercial undertakings.

It should finally be pointed out that the prior
question of the characterization of property is dealt
with in Article 19.

According to the majority of national laws, it is now
scarcely disputed, since the work of Kahn and Bar-
tin, that conflicts of characterization are in principle

1 OJ L 283, 28. 10. 1980.

2 Asregards conflict rules, the measures in question are the Rome
Convention of 19 June 1980 on the law applicable to contractual
obligations (Article 6) (OJ L 266, 9. 10. 1980) [and more espe-
cially for workers employed within the EEC, a draft regulation on
the basis of Articles 38 and 235 of the EEC Treaty. Afte~ this re-
port was written, the draft was withdrawn in July 1981); study of
the harmonization of the substantive rules does not appear to have
been continued by the Commission apart from the Directives of
1975 and 1977 (OJ L 48, 22.2. 1975; OJ L 61, 5. 3. 1977).
30J L 257, 19. 10. 1968.
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resolved by reference to the lex fori where such
characterization requires designation of the appli-
cable law. Thus at first sight, the characterization
lege rei sitae adopted in Article 19 is surprising even
if it can be based on certain precedents such as the
Benelux Treaty of 1969 (Article 12). In fact, the
solution adopted is not really an exception to the
general principle described above if it is borne in
mind that disputes concerning immovable property
(Article 16(1) of the General Convention and Arti-
cle 15(8) of this Convention) come within the exclu-
sive jurisdiction of the courts of the Contracting
State in which the immovable property is situated.
The rule therefore had to be extended to movable
property also in order to avoid conflicts of
characterization.

Article 40

Article 40, like Articles 38 and 39, deals only with
the right to choose enjoyed by the liquidator, sub-
ject to reservation of title clauses (Article 42) and
preferential rights (Section VI). Some additional
comments on this point will not, however, be amiss.

The guarantees afforded to an unpaid vendor are, of
necessity, different where the transfer of title bet-
ween the vendor and the purchaser is subject to dif-
ferent rules in the countries of the Common Market
and some of those guarantees follow the rules relat-
ing to transfer to title or are based on them.!

Under Belgian, French, Italian and Luxembourg
law, which are consensual laws, the purchaser in
principle becomes the owner solo consensu even be-
fore he has actually taken possession of the object
sold, whereas in the Federal Republic of Germany,
whose law has remained closer to Roman concepts
in this respect, it is necessary, under Section 929,
first sentence, of the BGB, for the purchaser of
movable property to have taken possession of the
thing sold, and for the two parties to have agreed to
the transfer of title. Under certain conditions, there
may not be a handing over of the property, or an
agreement may replace it. Asregards the transfer of
title to immovable property, section 873(1) and sec-
tion 925(1) of the BGB lay down that the vendor
and the purchaser must have agreed to the transfer
of ownership and the change in the legal status of
the property must have been recorded in the Land
Register. The contract of sale in itself gives rise only
to aright having the character of an obligation. Ac-

tual handing over is also necessary under Dutch law
(BW, ss. 639, 667 et seq.).

The effects of the bankruptcy of one of the parties to
the contract of sale can therefore only be governed
differently under the laws of those countries.
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These systems are still opposed as far as their gen-
eral approach is concerned, since the laws of the
former clearly limit the unpaid vendor’s preroga-
tives in the event of the purchaser’s bankruptcy,
whereas German law and Dutch law place himin a
much more favourable position. These differences
are mainly apparent in relation to:

(i) the conditions for exercising a right of recovery
(Verfolgungsrecht and reclamerecht);?

(ii) the validity as against the general body of cre-
ditors of clauses containing a reservation of title,
which is dealt with in Article 41;

(11i) the preferential right of a seller of movables
that have not been paid for, which is non-existent
under German and Italian law {except in the case of
a seller of machinery costing more than LIT
30 000), and which, in the event of the purchaser’s
bankruptcy, continues to exist under Dutch law if
the object is still in the purchaser’s possession, but
not under French (Bankruptcy Act, s. 60), Belgian
or Luxembourg law (Commercial Code, s. 546, save
for an exception laid down in favour of suppliers of
professional equipment).

From this brief survey it can be seen that the dif-
ficulties mentioned above will continue to exist as
long as the unification or harmonization of the law
relating to sales has not been achieved. The Hague
Convention of 1 July 1964 (Uniform law on the In-
ternational Sale of Goods) and the convention con-
cluded in Vienna in April 1980 under the auspices
of the UN (Contracts for the International Sale of
Goods) have no significant effect on the matter we
are considering. They are limited to the interna-
tional sale of tangible movables. What is more, they
do not govern transfers of ownership. It is certain
that unification of the law will one day have to be
achieved between countries which have en-
deavoured to set up an economic union, in an area in
which security of the main commercial transactions
—sales—is at stake. Unification was conceivable in a
bankruptcy convention only in regard to the effects
of the bankruptcy alone on the contract.

The choice of the law applicable therefore had to
satisfy two essential requirements: to maintain as
far as possible the equality of creditors and to ensure
the security of commercial relations.

1See the comparative study by Van der Gucht, '‘Droits de
I'acheteur ou du vendeur en cas de faillite de I'un d’eux, face aux
droits des créancier du failli’ /. Com. Brux. 1965, p. 213 ef seq.
?See KO, 5. 44; Belgian Commercial Code, ss. 546, 566 et seq;.;
French Act of 1967, s. 59 et seq.; Italian Bankruptcy Act, s. 75;
Dutch Commercial Code, ss. 230~32. See also Trochu, op. cit.,
p- 176 et seq.
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After much discussion and in view of the limited
scope of the provisions to be incorporated in Sectjon
V, the Working Party finally decided to make as few
derogations as possible from application of the law
of the State in which the bankruptcy was opened.
For reasons similar to those on which Articles 39
and 15, point 8, were based, the effects of bank-
ruptcy on sales of immovable property will be
determined by the lex rei sitae.

Article 40 expressly treats in the same way as sales
similar contracts, which are in an intermediate posi-
tion between leases and sales, such as lease/sale,
crédit bail and leasing. The same will apply to mixed
sales concerning both immovable and movable
property. Whatever the name given either to the
contract or to the property to which it relates, only
‘one system will therefore apply under the lex situs
rule.

Article 41

The national bankruptcy laws are in radical opposi-
tion to each other with regard to the efficacy of
clauses subordinating the transfer of ownership to
payment in full of the price, included in contracts for
the sale of goods. In Belgium and Luxembourg,
such clauses, which are lawful in themselves, are,
according to present case-law, invalid as against the
general body of creditors of the purchaser by reason
of the principle of apparent solvency evidenced by
the possession of objects purchased. Italy requires
writing bearing a definite date. In the Federal Re-
public of Germany, Denmark and the Netherlands,
and in France since the Act of 12 May 1980 was
adopted, reservation of title may be invoked against
the bankruptcy. In England, the validity of the
clause depends on the court’s decision as to whether
the property acquired subject to reservation of title
was, in fact, acquired in circumstances which would
indicate that the purchaser is the owner.!

The considerable development of sales of movable
property on hire purchase or credit, in regard to
which these clauses are most frequently encoun-
tered, as well as the economic advantages which cer-
tain laws attach to the full effectiveness of reserva-
tion of title in the event of bankruptcy,? militate in
favour of a unification of bankruptcy rules on this
point since the conflict of laws solutions are uncer-

tain and far too divergent on matters of substance.

The Working Party was unable to reach agreement
in the end, however, with the result that it is submit-
ting to the Council three possible solutions from
which a choice will have to be made. Two of them
are pure conflict of laws solutions, while the third is
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the solution of uniform substantive law, which was
favoured by the Working Party until 1975.

I. The first variant consists of the uniform sub-
stantive law solution, which appears in Article 3 of
Annex I, has minimum scope as in the case of set-off
and is based on Italian law.

The Working Party did not intend a unification of

the provisions of national laws concerning the con-

ditions necessary for a clause containing a reserva-

tion of title to be valid, but only a unification of bank-
ruptcy laws so that a reservation of title which is

valid under the law governing the contract of sale

might be invoked in bankruptcy matters. Two con-

ditions therefore have to be met in turn:

(i) The contract of sale must be valid and fulfil the
requirements of the law governing its conclusion.3
Thus the mandatory provisions of certain laws on
consumer protection, which may go so far as to pro-
hibit clauses containing a reservation of title, are
fully safeguarded.

(ii) The conditions as to form set out in Article
41(1) will have to have been met if the clauses con-
taining a reservation of title referred to in the text
are to be effective. In the case of certain national
laws, these conditions may be more rigorous than
those laid down under the law governing the
contract.

The authors of the Convention nevertheless sought
to exercise caution. The uniform law relates only to
‘simple’ reservations (einfache Eigentumsvor-
behalie), that is to say those which concern the ob-
ject sold and which guarantee only payment of the
price, to the exclusion of other types of clause found
particularly in German law such as clauses provid-
ing for ‘prolonged’ (verlingerte Eigentumsvor-

1 See on this subject the reports presented at the IVth Jean Dabin
legal seminar ldées nouvelles dans le droit de la faillite, Brussels,
1969. See also Waelbroeck, Le transfert de propriété dans la vente
d’objets mobiliers corporels en droit comparé; Unidroit study on
hire purchase sales and credit sales of tangible movables in the
member countries of the Council of Europe, 1968, p. 51 et seq.,
particularly p. 86 et seq. As regards English law, see also
Aluminium Ind. Vaassen v Romalpa Aluminium (1976) CA, WLR
2 July- 1976, and as regards Irish law, High Court 7 March 1975, in
re Interview Ltd and 12 December 1978, in re Stokes and McKier-

man Litd.

2 See J. Bastin, ‘Les conséquences économiques de la réserve de

propriété in Idées nouvelles dans le droit de la faillite’, p. 333 etseq.

3 However, matters could be different if German law is applicable,

for the Einigung which constitutes the agreement for the transfer

of ownership is a contract independent of the contract sale (Kaujf-

vertrag) and, this being so, it is possible that the Einigung may be

valid despite the irregularity of the causal document.
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behalte) or ‘transferred’ reservation (weitergeleitete
Ligentumsvorbehalte), which can apply in the case
of a transformation of the object or its resale or
which guarantee claims other than the price.! The
validity of such clauses as against the general body
of creditors will depend on the law governing the
bankruptcy. '

Article 3(1) of Annex I deals with the bankruptcy of
the purchaser. National laws on bankruptcy will
henceforth have a minimum content. Reservations
of title evidenced in writing before delivery of the
object will have to be recognized as valid as against
the general body of creditors. They will therefore
most frequently be contained in the contract of sale
itself, writing being understood to be not only the
contract document but also any exchange of corres-
pondence, such as an order form or confirmation
and acceptance of the order, which can be either
verbal or take the form of a pro forma invoice, tele-
gram or telex. This clause must therefore be clearly
specified or accepted by the purchaser and cannot
be stipulated at the time of delivery of the object.

The text does not, however, contain the condition
required under Italian law of writing bearing a defi-
nite date prior to the opening of the bankruptcy
(Civil Code, ss. 1542 and 2074), as this condition
does not fit in well with commercial practice. It is
simply recalled that the liquidator may prove by any
means the inaccurate or fraudulent character of the
writing or its date.

Nor did the Committee believe that it should take
up the idea — attractive in principle — of making the
validity as against the general body of creditors of
clauses containing a reservation of title dependent
on their advertisement. Providing for effective ad-
vertisement would have been no easy matter; where
would it have had to be done? Where the centre of
administration is situated no doubt, but what if only
establishments exist within the EEC? And as adver-
tisement would have to have been effected prior to
delivery to play its part fully, the result would have
been not only the incurring of expense, but delays
that are difficult to accept in the world of business.
Once reservations of title are fully accepted and be-
come common practice, it will be necessary to pre-
sume that possession of goods and equipment can in
itself no longer be considered by anybody as an as-
surance of solvency. Contracting States which al-
ready recognize reservations of title in bankruptcies
have not experienced the disadvantages feared in
certain circles and are opposed to the creation of
new formalities.

Article 3(2) of Annex I reproduces the basic provi-
sions of Section 73(2) of the Italian Bankruptcy
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Act. In the case of a sale with reservation of title, the
bankruptcy of the seller subsequent to delivery does
not entitle the liquidator to elect to rescind the con-
tract as in the case of the bankruptcy of the pur-
chaser. The purchaser will therefore be able to con-
tinue his payments and acquire ownership of the
article at the end of the agreed period. This solution
also results from the second variant.

2. It is, on the other hand, the private interna-
tional law solution which appears to be the most
widely accepted that is adopted in the second
variant.

As in the case of the first variant, the second variant
makes a distinction between the law applicable to
the validity of the contract and that applicable to its
effectiveness as against the general body of cre-
ditors. The former will be determined by the conflict
rules of the court hearing the bankruptcy (which has
exclusive jurisdiction under Article 15, point 5, and
these will determine which law governs the contract
of sale. Since the latter law is not otherwise defined,
as this is a general question, the two subvariants for
the first paragraph of Article 41 must be considered
not to be variants of substance, and constitute, in re-
ality, only two drafting variants on the inescapable
jurisdiction of the private international law system
of the court hearing the bankruptcy.

The law applicable to the validity of the clause as
against the creditors of the purchaser will be the law
of the State in which the object sold is situated at the
time of the bankruptcy.2

3. The third variant consists in inserting no special
provision in the Convention, with the result that the
whole question will be governed by the private in-
ternational law of the State in which the bankruptcy
has been opened (Article 18(2)), which may either
narrow down the choice to the solution proposed in
the second variant or render the law of the bank-
ruptcy applicable,?

* See BGR, s. 946 et seq.; Stumpf, ‘L'expérience allemande de Ia
réserve de propriété, in fdées nouvelles dans le droit de la faillite,
p. 287 et seq.

*See, in this connection, Civ. 8 July 1969, Clunet, 1970, p. 917,
note by Deruppe, and OLG Hamburg, 2 June 1965, Rabels
Zeitschrift fiir auslind. und internat. Privatrecht 1968, p. 536. The
Hague Convention of 15 April 1958 on the law applicable to the
transfer of ownership contains a similar provision.

¥ See, with regard to the application of the internal law of the bank-
ruptcy, Trib. Com. Bruxelles 27 October 1958, Jurisp. Com. 1959,
p- 81 and Trib. Com. Seine 9 November 1964, Journ. Agrées,
1965, p. 15.
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On this subject, where divergent solutions are unac-
ceptable as they would seriously affect the trustwor-
thiness and security of transactions, it is essential
that, if one of the two latter variants is finally
adopted, an attempt to approximate laws should be
made by means other than the present Convention.
Both the Commission of the European Com-
munities and the Council of Europe seem to wish to
give this matter their attention.

SECTION VI
Preferential claims and secured claims

Articles 43 to 52 relate to the formidable problem
of secured claims and preferential claims from the
point of view of a single bankruptcy at European
level. As already pointed out in the introduction,
the basic principle which the Working Party has
adhered to in this regard is that of territoriality. It is
undeniably an impairment of the guiding principle
of the Convention, namely the unity of the bank-
ruptcy.

This being so, before explaining the machinery de-
signed to avoid as far as possible in this respect the
partitioning-off of the different estates thus consti-
tuted for accounting purposes, we must first con-
sider the reasons for the choice made.

Determination of the law applicable: the
law of the State in which the assets are
situated

In theory, the statutory or contractual secured
claims asserted by certain creditors can be gov-
erned, in the event of bankruptcy, not by one, butby
three laws: the law which governs the obligation, the
law of the State in which the encumbered asset is
situated and, finally, the law of the country in which
the bankruptcy was opened.

Legal writers are, however, divided on the primacy
to be accorded to one or other of these laws.* Case-
law on the question of general preferential claims is
almost non-existent. The systems proposed by
authors or contained in international conventions

apply:
(1) the principle of territoriality (lex rei sitae);2

(ii) simultaneously, the law governing the bank-
ruptcy and the law of the State where the assets are
situated,?® but the latter law would not have to be
intended either to engender or not to engender
preferential claims;
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(iii) the law governing the bankruptcy to preferen-
tial claims relating to movables and the law of the
situs in respect of those relating to immovables;4

(iv) the law governing the claim in the case of gen-
eral preferential claims and the law of the country in
which the assets subject to the charge are situated in
the case of special preferential claims;® this system is
conceivable only between countries whose laws on
general preferential claims tally to a large extent,
which is not the case at present with the nine Com-
munity countries;

(v) the law governing the bankruptcy in the case of
general preferential claims and the law of the coun-
try in which the assets subject to the charge are
situated in the case of special preferential claims,
this distinction being the one most generally applied
or advocated.$

In view of the multiplicity of solutions and the com-
plexity of the subject, the Commission asked Mr
Sauveplanne, Professor at the University of Ut-
recht, to carry out a study. After a very detailed
analysis of the laws of the member countries of the
Community, Mr Sauveplanne came down in favour
of distinguishing, as a principle, between special
preferential claims and general preferential claims.
With regard to the latter — including preferential
claims of the tax authorities and employees — he
proposed the law of the country in which the bank-
ruptcy had been opened. Those same laws should
govern distribution between creditors according to
the nature of their preferential claim. Finally, the
ranking as between general preferential claims and
special preferential claims in respect of a particular
asset should be governed by the law of the country
in which the asset is situated, or by the law govern-
ing the claim where the subject-matter of the pre-
ferential claim is an intangible asset.

1 Cf. De Boeck, ‘Les conflits de lois en matiére de droits réels dans
le cas de faillite’, Rev. DIP 1913, p. 301; Travers, op. cit. No
11.425; Trochu, op. cit., p. 084 et seq.

2 Despagnet, Précis DIP, 5th ed., No 434; Code Bustamente, Art.
420; Ph. Kleintjes, Het Faillissement in het international privat-
recht, Leiden 1890.

3 Rolin, op. cit., p. 100 et seq; Travers, op. cit., No 11.434.

4 De Boeck, op. cit., p. 303; Benelux Treaty of 24 November
1961, Article 25.

s Draft Austro-German Convention of 27 January 1938, Articles
14 and 15.

6 Draft Hague Convention of 192528, Article 10; Frankenstein
Code Article 783 et seq.; Jitta, Codification of international bank-
ruptcy law, The Hague 1893; Meili, Lehrbuch des internaiionalen
Konkursrechts, Ziirich 1909; Diena, quoted by Rolin, op. cit., p.
101; P. L. de Vries, De exterritorialiteit van het faillissement in het
internationaal privaatrecht, Amsterdam 1926; Franco-Austrian
Convention of 27 February 1979, Article 15.
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Even though all the delegations immediately ex-
pressed reservations regarding the solution put for-
ward by Professor Sauveplanne in respect of general
preferential claims and unanimously considered
that preferential claims of the tax authorities should
remain territorial and that it was inadvisable, given
the disparities between the national laws, to make
the preferential claims of employees who are cov-
ered by different rules subject to the law governing
the bankruptcy, the Working Party nevertheless de-
cided to study the matter in detail. The examination
showed that if the law governing the bankruptcy
were to be applied to general preferential claims
and to distributions between the creditors having
such claims, the Convention would have to contain a
set of extremely complex provisicns involving dif-
ficult options, bearing in mind all the possible com-
binations, if the following problems were to be
resolved:

(1) the case of a preferential claim in respect of im-
movables according to the law governing the bank-
ruptcy, while the law of the situs treats it as pertain-
ing only to movables, or vice versa;

(ii) the problem of classifying general preferential
claims where some are governed by the local law
(preferential claims of the tax authorities) and
others by the law governing the bankruptcy (other
general preferential claims);

(iif) the problem of classifying general preferential
claims (governed by the law of the country in which
the bankruptcy was opened) and special preferen-
tial claims (governed by the law of the situs).

The Working Party rapidly came to the conclusion
that as far as this problem was concerned no conflict
of laws solution was fully satisfactory and that the
only way to really settle the problem would be
through unification of the law governing secured
rights. However, the framing of a uniform law of this
nature, quite apart from that fact that it went well
beyond the Working Party’s terms of reference,
would have involved quite unacceptable delays.

The Working Party therefore concentrated on find-
ing the least imperfect and least complex solutions
possible, and thus gave de facto sanction to the status
quo of the national systems of law by deciding to
make all secured rights subject to the law of the
country in which the assets are situated.? To do this,
the principle of the unity of the bankruptcy has to
some extent been impaired by the formation of as
many subestates of assets and liabilities as there are
Contracting States in whose territory there are as-
sets to be realized. It should be noted that it is only
after the assets are realized that the liquidator, act-
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ing under the supervision of the court adjudicating
the bankruptcy, will proceed to form these subes-
tates purely for accounting purposes (Article 43).
Fairly detailed rules governing distribution then be-
came indispensable to take into account the fact that
a claim could be secured in several countries for un-
equal amounts or by charges differing in nature and
rank.

Implementation of the law of the country
in which the assets are situated

General rights of preference and claims of debts incurred
on behalf of the general body of creditors: Articles 44, 45
and 50

These articles govern ‘Community recognition’ of
debts incurred by the general body of creditors and
of general rights of preference? which do not relate
to any definite object but encumber a general
category of assets (all the movables or all the im-
movables or both together) which may be situated
in the territory of several States and which make up
all or part of the debtor’s estate considered as a
whole and constituting the common surety for the
creditors.® Basing itself simultaneously on the unity
of the debtor’s estate, the universality of the bank-
ruptcy and the analysis of the very concept of gen-
eral right of preference, Article 44 confers on
foreign claims in respect of assets situated in each
Contracting State, whether they arose before or
after the bankruptcy, the same rights of preference

t Economic and professional circles have usually taken the same
view in their opinions (Paris Chamber of Commerce and Industry,
Association of Registrars of the French Commercial Courts) or
have advocated, as an exception to the law governing the bank-
ruptcy, application of the law governing the branch office dealt
with (European Insurance Committee, Banking Federation of the
EEC). Others, such as the Permanent Conference of Chambers of
Commerce and Industry of the EEC, propose applying the solu-
tions contained in Article 25 of the Benelux Convention. The San-
ders draft of the European Company statute also provides for ex-
clusive application of the law of the situs (Article IX-B-5).

2 General preferential claims do not exist in the Federal Republic
of Germany. The Bankruptcy Code provides for a certain hierar-
chy of claims.

¥ General rights of preference within the meaning of the
Convention include:

(i) floating charges’ under common law, which are secured rights
granted by companies over a collection of assets, both present and
future, in such a way that they ‘crystallize’ when the secured right
becomes operative.

(ii) ‘Massenschulden' pursuant to section 59(1) Nos 3 and 4 of the
German Bankruptcy Code represented by certain debts owed to
employees (for six months) and social security or pension orgzni-
zations which arose before the bankruptcy and which, before a re-
form carried out in 1974, enjoyed only general preferential rights.
Such debts will hereinafter be called ‘quasi-debts incurred by the
general body of creditors’. Bodies which can invoke subrogation
exercise only the earlier general right of preference.
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as those attached by the law of each of those States
to analogous claims.?

But this principle could not be general, as every-
thing depends on the purpose and social function of
the general right of preference. Article 44 therefore
chooses it only for civil and commercial claims
(paragraphs 1 and 2), to the exclusion of public
claims (which are mentioned in paragraph 3). Bel-
gian workers can therefore, for example, invoke in
respect of assets situated in France the general
rights of preference of French employees according
to the various rankings laid down by French law (ex-
tended rights of preference and general rights of
preference), in the Federal Republic of Germany
treatment as if debts due to them had been incurred
the general body of creditors, and general rights of
preference under German law, etc.? Conversely,
German employees will be paid out of assets
situated in France like French employees, in Bel-
gium like Belgian employees, etc,

The Committee has neither specified what must be
understood by ‘civil and commercial matters’, nor
settled the problem of qualification by determining
the law according to which the meaning of this ex-
pression must be assessed. In this respect it con-
forms to the method adopted in existing conven-
tions, and especially in the General Convention of
27 September 1968. The opposition between
paragraphs 1 and 2 of Article 44 nevertheless per-
mits the inference that it is not the category of the
creditor that must be taken into consideration but
the nature of the claim invoked. Claims in private
law come under paragraph 2, whereas those in pub-
lic law, as well as fiscal and social security claims,
even where they arise from a professional activity,
are covered by paragraph 3. There is no doubt,
therefore, that a claim arising, for example, from a
works or supply contract entered into by the State or
a local authority acting as a private person and not
with the prerogatives of public power is a civil or
commercial claim within the meaning of Article 44.
The same ought to be true of debts of public bodies
who are subrogated to the rights of employees
whose claims they have satisfied.?

Paragraph 3 departs from the rules contained in the
[two] preceding paragraphs in regard to fiscal and
social security preferential rights and, broadly, in
regard to all general preferential rights securing
claims other than civil or commercial, that is to say
claims in public law. Precisely because of their social
function, these must remain subject, without re-
striction, to the principle of territoriality, without
any possibility of accepting them in countries other
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than the one where the claim originated or where
the encumbered property is situated.*

For fiscal preferential rights — and the same might
be said of other debts in public law — there was
scarcely any question of finding another solution,
since fiscal law, expressing an aspect of State
sovereignty, is territorial in its scope. Law-makers
have never taken into consideration property
situated outside the national territory. One delega-
tion did indeed propose the choice, following the
example of certain bilateral conventions on ad-
ministrative assistance in fiscal matters, of the ‘as-
similation’ system whereby the tax authorities of the
State where the bankruptcy was declared would act
in the common interest of the tax authorities of the
other States, who would consequently have rights of
preference of the same rank as that of the tax ad-
ministration of the country where the bankruptcy
was opened.’ But, to be applicable, this system pre-
supposes the possibility of establishing tables of
concordance for all the taxes of the Contracting
States enjoying a right of preference, which will be
the task of other EEC working parties. Such a solu-
tion would, moreover, constitute an important de
facto extension of the general preferential rights of
the tax authorities, whereas in some Member States
(e.g. Denmark) they have been abolished.

1 See Patarian, Rép. Dalloz de Droit International, Vol. Privileges
No 31; and Hoge Raad 15 June 1917, NJ 1917, p. 812, where it
was held that, in a Dutch bankruptcy, a foreign creditor could exer-
cise a preferential right under Dutch law, even though it had not
been provided for in the foreign law governing the claim. This case
involved a special preferential right and the Hoge Raad applied the
law governing the bankruptcy and that of the place where the
property was situated.

2Sce for Belgivm, Mortgage Act 1851, s. 20(4); for France,
Labour Code, ss. L. 143—-10 and 143—11, and Civil Code, ss.
2101(4) and 2104(2); for the Federal Republic of Germany, KO,
s. 61(1); for Italy, Civil Code, s. 2778(14); for the Netherlands,
BW, s. 1195(4). See also 1979 Franco-Austrian Convention,
Article 16.

3 The Council Directive on the protection of employees in the
event of the insolvency of their employer (OJ L 283, 28. 10. 1980)
does not deal with such subrogation, which is therefore governed
by domestic laws.

4 The question whether such claims, where they arise after the
bankruptcy and hence in the interests of the continuation of the
debtor’s activity, must benefit from the same arrangements as the
other claims on the general body of creditors {paragraph 1)hasnot
yet been decided.

5 See, in this connection, the Council Directive of 15 March 1976
on mutual assistance for the recovery of claims resulting from op-
erations forming part of the system of financing the EAGGF, and
of agricultural levies and customs duties (Article 6); but the
authorities asked to intervene cannot exercise their preferential
rights {Article 10). OJ L 73, 19. 3. 1976.

S.2/82



The preferential fiscal claims referred to are not
only those of States but also those of local au-
thorities, such as provinces, departments, com-
munes, etc., irrespective of the nature of these
claims, be they direct or indirect taxes.

The preferential rights possessed by the various so-
cial security organizations and institutions, under-
stood in the wide sense, for the recovery of various
types of contribution (social insurance, family al-
lowances, industrial accidents) should be treated as
fiscal preferential rights, since social security con-
tributiops can in fact be treated on the same footing
as tax payments. A special mention was neverthe-
less required owing to the fact that, in certain coun-
tries such as France, social security contributions
are connected with the business activities of the
debtor and have a commercial character.

It should be noted lastly that, in the Federal Repub-
lic of Germany, social security debts incurred prior
to the bankruptcy have become ‘debts incurred by
the general body of creditors’ (KO, s. 59(I)(3)).
The territorial solution must not, however, impair
the application of Article 92 of Council Regulation
No 1408/71 on social security for migrant workers,
whereby ‘Contributions payable to an institution of

one Member State may be collected in the territory
of another Member State in accordance with the
administrative procedure and with the guarantees
and privileges applicable to the collection of con-
tributions payable to the corresponding institution
of the latter State. The procedure for the implemen-
tation of [this provision] shall be governed by ag-
reements between Member States [which] may also
cover procedures for enforcing payment.!

Although, therefore, Article 44(3) in no way
changes the current situation in international law as
regards fiscal and social security preferential rights,
it does introduce a definite innovation by authoriz-
ing tax and social security authorities (irrespective,
in the case of the latter, of what has just been said) to
prove abroad, as unsecured creditors, the unsatis-
fied portion of their claims.? The procedure for ad-
mission will be that of the law governing the bank-
ruptcy, though it must be remembered that disputes
relating to such claims will remain subject to the
jurisdiction of the courts of the State under whose
authority these authorities and bodies fall (Arti-
cle 15, point 7(a), of the Convention).

The following example, which anticipates the rules
on distribution contained in Article 50(1) and (2),
illustrates the application of Article 44

FR of Germany

United Kingdom

Claim A of 1000 units arising after the
opening of the bankruptcy

Claim B of 4000 units, in a civil and
commercial matter, arising before the
opening of the bankruptcy (wages)

Claim C of 2000 units, in matters other
than civil and commercial, arising
before the opening of the bankruptcy
(social security)

Claim by creditors in
respect of debts incurred
by the general body of
creditors (Massekosten
second rank, KO, s. 60)

Claim by creditors in
respect of debts incurred
by the general body of
creditors (Masseschulden
third rank, KO, s. 60)

Claim by creditors in
respect of debts incurred
by the general body of
creditors (Masseschulden
third rank, KO, s. 60)

Claim by creditors in respect
of debts incurred by the general
body of creditors

General preferential right
of the first rank — without
limitation

No preferential right
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1 The Franco-Belgian Agreement of 30 October 1977 was thus
concluded on the basis of these provisions.

2 This is a step forward, as it has been held that the fiscal debtof a
foreign State could not even be proved: Marseilles Commercial
Court, 4 June 1962, Rev. Trim. Dr. com. 1963, p. 661.
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FR of Germany United Kingdom

Assets available
Assets distributed in proportion to the German subestate
1000/4000/2000

Claim A of 1000
To be satisfied in equal parts out of the two subestates

Claim B of 4000
To be satisfied in equal parts out of the two subestates

Claim C of 2000
To be satisfied solely out of the German subestate

Balance available for preferential rights of the following rank

7000 5000

1000 4000 2000

-500 -500

500 4000 2000 4500

-2000 -2000

500 2000 2000 2500

-2000 -

500 2000 - 2500
500 2000

2500 2500

The rule contained in Article 45, after having
determined the law applicable to the satisfaction
of general preferential rights, is expanded in
Article 50 by means of rules on distribution among
the subestates and envisages the various situations
that might arise.

According to Article 45, it is the law of the Con-
tracting State where, at the time when the bank-
ruptcy was opened (subject to what will be said in
Article 52), the property is situated or the claims
are located which must govern the general preferen-
tial rights encumbering them. It is therefore neces-
sary to apply the bankruptcy provisions of the lex rei
sitae to determine, not only the ranking of these pre-
ferences, but also the extent of the secured claims as
to amount and time, and whether they extend to
movable or immovable property.

Article 45 is silent on the subject of the location of
claims or the situation of property which may be
moved. These problems will be broached in Arti-
cle 51, which contains some rules on this subject.
However, Article 43 envisages the case where the
liquidator could come into possession of property
situated in the territory of a non-contracting State:
this property or the net proceeds of its realization
will have to be included in the subestate in the coun-
try where the bankruptcy was opened.

Article 50 concerns the methods of distribution,
with a view to the satisfaction of preferential claims,
of the sums resulting from the realization of assets
which are situated in two or more countries and
which form as many ‘subestates’ where rights of
preference are exercised over several of these
subestates in accordance with Article 44.
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(1) The case of a claim secured by a general right of
preference in different subestates for the same
amount or for different amounts

The rule laid down in paragraph 1 is as follows:
where a claim can be satisfied simultaneously out of
each of the subestates, it is satisfied, either in equal
shares if the preferential right attaches to it for the
same amount or, if the amounts secured are differ-
ent, starting from the highest amount in proportion
to all the sums to which the right of preference at-
taches. The proportionality based on the amount of
the debt to which the right of preference attaches,
and not on the assets available for payment of the
debt, was finally adopted as it has two advantages:
first, the distribution dividends reflect the amounts
secured by the general right of preference in each
subestate, thereby ensuring a higher degree of com-
pliance with national laws; secondly, this method is
mdependent of the immediate and definitive know-
ledge by the liquidator of how the assets are consti-
tuted after the bankruptcy has been opened.

It is clear, however, that any method, whether
proportional or in equal shares, cannot be applied
fully unless the assets available in all the subestates
concerned are sufficient to satisfy the preferential
debt completely. If this is not the case, the sums av-
ailable are to be used for the (partial) satisfaction of
the debt and nothing will be left for lower-ranking
creditors. It goes without saying that the creditor
can claim from each subestate only the amount of
his debt that is secured there.

If the assets available in the subestates are insuffi-
cient to pay the debt, the same rules will give rise to
as many successive distributions as are necessary to
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achieve, within the limits of the assets still available
in each subestate and after each distribution, the
complete satisfaction of the preferential part of the
debt.

Let us take three examples, each of which illustrates
one of the cases envisaged in Article 50(1), which
concerns the instance where the same general

preferential right can be satisfied simultaneously
from several subestates.

Example 1: The total amount of wages claims
(10000) is equally preferential for three months
(3 x 1000) in France (A), in Belgium (B) and in
Italy (C). The distribution in equal parts will be as

follows:

A B C Total
Assets available 10000 5000 500 15500
Calculation (1/3) 1000 (1/3) 1000 (1/3) 1000 3000
First distribution (R 1) 1000 1000 500 2500

500 remain to be distributed in equal parts between A and B

Remaining assets available 9000 4000 -500 13000
Second distribution (R 2) 1/2 1/72= 250 1/2= 250 0 500
R1+R2 1250 1250 500 3000
Remaining assets available 8750 3750 0 12500

Example 2: The same wages debts, amounting to
1000 a month, are preferential unequally for three
months in France (A), five months in Belgium (B)
and two months in Italy {C). The successive propor-

tional distributions will be as follows, starting from
the highest secured amount, that is to say the sub-
ject-matter of the preferential right in Belgium
(5000):

A B C Total

General preferential right for 3000 5000 2000 5000
in 10/10

Assets available 10000 2000 5000 17000
Calculation (5000) (3/10) 1500 (5/10) 2500 (2/10) 1000 5000
First distribution (R 1) 1500 2000 1000 4500

500 remain to be recovered from A and C(A + C =5/5)

Remaining assets available 8500 -500 4000 12500
Second distribution (R 2) (3/5) 300 0 (2/5) 200 500
R1i+R2 1800 2000 1200 5000
Remaining assets available 8200 0 3800 12000
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Example 3: Highlights further the dual territorial

and the amount of the

debt secured in each

limitation based on the amount of assets available subestate.

A B Total
General preferential right for 6000 2000 6000 in 8/8
Assets available 1000 10000 11000
Calculation (6000) (6/8) 4500 . (2/8) 1500 6000
First distribution (R 1) 1000 1500 2500

4500 remain to be recovered from B, but the subestate must not contribute more than the amount of the debt that is secured

therein, with the result that there is only partial satisfaction despite the fact that subestate B contains sufficient assets
for payment of the debt in full.

Remaining assets available -3500 8500 8500
Second distribution (R 2) 0 2000 -1500 = 500 500
R1+R2 1000 2000 3000
Remaining assets available 0 8000 8000
B (2) Case identical with the preceding case but where
in certain subestates the debt attains equality with
Assets Assets . ,
available | available other preferential debts of the same ranking
for the for the Total" R . . . . .
wages fiscal This case is dealt with in Article 50(2) and necessi-
debts debt tates a distribution first of all from the subestate
Total assets available 800 Where t'he various debts are equal, of the assets av-
o ailable in proportion to the amounts secured by the
Distribution in the rela- respective preferential rights. Example 4 illustrates
tionship of equality pro- .
vided for by the law this method.
Wages: 1800 and taxes Example 4: Wages debts represent a total amount,
1800, i.e. 1-1 (1/72) 400 | (1/2) 400 | 800 that is to say 12 months’ pay at 300 a month; they
Share payable to the tax are preferential for three months in Belgium (A)
authorities limited to the and six months in the United Kingdom (B), where
amount available 400 | 400 . . .
they compete with a fiscal debt of the same ranking
Assets available for wages 400 0} 400 amounting to 1800.

The preferential debt in respect of wages (1800
being the highest secured amount) will then be

satisfied as follows:

A B Total
General preferential right of employees 900 1800 1800
Assets available 7000 400 7400
R 1: Debt of 1800 to be distributed in the ratio 900 to (2/3) limited to
1800,i.e. 1-2 (1/3) 600 400 1000
6400 0 6400
R 2: Balance of the wages debt (1800 - 1000 = 800) payable
by A but up to the amount secured by the law (500) 300 0 300
RI+R2 500 400 1300
Remaining assets available 6100 0 6100

(3) The case of different debts secured by general
preferential rights not having the same ranking

In this case, each debt cannot be paid simultane-
ously out of each subestate, in contrast to the situa-
tion referred to in paragraphs 1 and 2. The rule
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adopted in Article 50(3) is tantamount to saying
that each subestate will help satisfy first of all and as
a matter of priority the claim which is secured
therein by the preferential right which has the
highest ranking.

S. 2/82



The following Example 5 may be proposed:

A B C Total
Ranking: 1 Wages Wages Taxes
2 Taxes Court costs Court costs
3 Court costs Taxes Wages
Preferential amount:
Wages (1) 1800 (1) 1200 (3) 3600 3600
Court costs 3) 900 2) 900 (2) 900 900
Taxes (2) 1000 (3) 8000 (1) 3550 4550)
Assets available 3000 10000 4000 17000
1) Payment of wages in A and B first of all
(Article 50[3] and [1]) (3/5) 1080 2/5) 720 - 1800
Assets available 1920 9280 4000 15200
2) Payment of fiscal debts on a territorial basis in
A and C (Article 44[3]) 1000 - 3550
Assets available 920 9280 450 10650
3) Payment of court costs (Article 50[1]) 300 300 300 900
Assets available 620 8980 150 9750
4) Payment of the fiscal debt in B - 3000 -
Remaining assets available 620 980 150 1750

However imperfect they may be, the solutions
adopted in Article 50 are the only ones that are log-
ical given the disparities in the field of preferential
rights and that are likely to improve the current
situations as they will enable preferential debts to be
satisfied out of assets situated in other countries,
even if they must be classified there according to the
ranking provided for by the law of those countries.

Special secured rights: Articles 46 to 48

Special rights relate either to certain movables,
whether they be tangible or intangible, or certain
immovables. In most of the legal systems, such pre-
ferential rights are distinct from a pledge and a
mortgage, even if, particularly in French law, a
pledge confers a special preferential right over a
movable (Art. of 1967, s. 83). In German law, on
the other hand, such preferential rights, conceived
as statutory rights of pledge and lien, permit the
creditor to obtain a ‘separate settlement’ {(abgeson-
derte Befriedigung — KO, s. 47 et seq. which with-
draws from the bankruptcy the objects to which
such rights relate. The creditor can therefore pay
himself out of the price of the object and is only
bound to remit the surplus to the liquidator.

Furthermore, in certain legal systems, creditors who
enjoy special rights of preference must prove their
claims in the bankruptcy, certain creditors are,

S.2/82

however, empowered to sell the object and recover
their debts from the proceeds.

According to the system recommended by the ma-
jority of authors and adopted, moreover, in the ma-
jority of treaties, preferential rights and, in general,
all special secured rights, whether they be over
movables or immovables, are subject to the law of
the country in which they are situated at the time
when the bankruptcy is opened (subject, as in the
case of Article 45, to what is said in Article 52). Ar-
ticle 46 of the Convention does not distinguish any
further in this respect between statutory secured
rights and contractual secured rights, which include
transfers of ownership as security under German
(Sicherungsiibereignung) and Dutch law (eigen-
domsoverdracht tot zekerheid).

1 Transfers of ownership as security for a debt are current practice
in financing operations in the Federal Republic of Germany and
the Netherlands, where the constitutum possessorum may be in-
voked against third parties and exempts purchasing creditors from
application of the law on bankruptcy (see KO, s. 43). Conversely,
French case-law considers that, where it provides for the creditor’s
benefit for a reservation of ownership on a pledge securing a loan,
an agreement contains a commissoria lex prohibited under French
law, which is alone applicable to rights in rem over movable pror-
erty situated in France, even if the agreement was concluded in ihe
Federal Republic of Germany between two German companies
(Cass. civ. 3 May 1973, Clunet 1975, p. 74, note by Fouchard).
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Special preferential rights present a number of
problems such as the increase, decrease or loss of
the preferential right in the event of removal of the
encumbered property. These questions are ex-
_tremely important for the security of transactions.
They generally concern a change of the law applica-
ble to the preferential rights due to the removal of
the encumbered property and could therefore not
be dealt with in a convention relating to bankruptcy,
where they do not arise alone. It will be for the law
of the situs at the time when the bankruptcy is
opened to provide an answer to these questions.

Article 47 lays down the special rules applicable to
rights of preference and secured rights over ships,
boats and aircraft (cf. Article 28). This subject is
traditionally dealt with in international conven-
tions, so that an effort has been made to ensure con-
sistency of the Convention with the existing special
conventions, which are:

(i) the Brussels Convention of 10 April 1926 for
the unification of certain rules relating to maritime
liens and mortgages (ratified by Belgium, France
and Italy); this Convention is to be gradually re-
placed by the Brussels Convention of 27 May 1967
(ratified by no Member State of the EEC); a con-
vention of the same date relates to the registration
of rights over ships under construction;

(ii) the Geneva Convention of 19 June 1948 on the
international recognition of the rights in aircraft
(ratified by Denmark, France, Italy, The Nether-
lands and the Federal Republic of Germany);

(tii) Protocol No 1 relating to rights in rem over in-
land navigation vessels, annexed to the Geneva
Convention of 25 January 1965 concerning the re-
gistration of such vessels (ratified by France and the
Netherlands, but not yet in force).

These conventions generally distinguish between
unregistered preferential rights and charges and
mortgages, which must be registered in the State
where the vessel is registered. The former have
priority over the latter, which rank before (1967
Convention) or after (1965 Protocol) preferential
rights provided for solely by national laws.

To take account of these rules and of the special na-
ture of actions in rem under English law, Article 47
draws a distinction: preferential rights are governed
by the law of the State where the property is sold;
registered secured rights are governed by that of the
State in which the vessel is registered, in which case
the State where the sale took place determines the
ranking between them.
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The right of lien in the bankruptcy is found in all the
national laws. However, while Belgian and French
law-makers, for example, have regulated the exer-
cise of this right in the same restrictive manner,
German law has a more extensive concept of it and
authorizes its operation in a large number of cases.!
The majority of writers on the subject are in favour
of the lex rei sitae because a right oflien which canbe
relied upon by the person holding the property pos-
sesses the characteristics of a preferential right over
it, and that preferential right is generally governed
by the law of the place where the property is situat-
ed.? Article 48 has adopted this idea. It also has the
advantage that the same law will apply to all rights
encumbering the same item of property.

Principles common to preferential and secured rights:
Articles 49 to 52

Article 49

Article 49 determines the law applicable for clas-
sifying secured rights in order of priority irrespec-
tive of their nature. Having regard to the principle
of territoriality enshrined in Articles 41 and 43, the
same principle should logically determine the rank-
ing of general rights of preference and other secured
rights in each subestate.

All that may be stated here is that as a general rule
special rights of preference attaching to movables
take precedence over general rights of preference.
Some general rights of preference, however, have
priority over special rights of preference.

Article 51

In accordance with the common provisions relating
to all secured rights, Article 51 lays down that mov-
able property, corporeal and incorporeal, other
than that already referred to in Article 47 (which
contains a special rule in paragraph 5}, is deemed,
for the purposes of the preceding provisions, to be
situated in the State in which it is registered, in-
scribed or recorded. This concerns mainly industrial
property rights (invention patents, designs and
models, trade marks etc.) as well as cinematog-
raphic films. Rights registered, inscribed or re-
corded only in an international register 3are deemed
to be situated in the State of the bankruptcy.

1 See Belgian Commercial Code, s. 570; French Actof 1967, s. 63;
KO, s. 49.

2 See Diena, cited by Rolin, op. cit., p. 121, who shares this opin-
ion; for the opposite view: Trochu, op. cit., p. 180, who recom-
mends the lex loci contractus.

*Trade marks (Madrid Arrangement of 15 April 1891, revised in
1957) and Community patents (Luxembourg Convention of
15 December 1975; OJ L 17, 26. 1. 1976).
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Except in the case of registered movables, the Con-
vention, which consistently employs the expression
‘law of the Contracting State in which the property
was situated’ in Articles 45 and 46, does not contain
any provisions on the situation of incorporeal prop-
erty such as debts and negotiable securities. After
reviewing the various solutions available (applica-
tion of the law of the bankruptcy or of the law gov-
erning the contract), the Working Party noted that
this problem was not peculiar to bankruptcy and
called for an overall solution. Consequently, they
decided that the Convention should be silent on this
point, and that it should be left to the private inter-
national law of the State in which the bankruptcy is
opened.

Article 52

This article deals with cases where the bankruptey is
declared after other proceedings have been opened
initially. In such circumstances, the subestates crys-
tallize on the day on which the last proceedings are
opened, that is to say the bankruptcy (stricto sensu)
or any other proceedings to deprive the debtor of his
power to deal with his property and to realize the
debtor’s assets. The Working Party did not wish to
provide for the reconstitution of the subestates as
from the day when the initial proceedings were
opened, before the debtor had been deprived of this
power, since such a provision would have entailed
the payment of expert’s fees and disputes which it
would be better to avoid.

SECTION VII
Effects of the bankruptcy on the debtor’s
person

The effects of bankruptcy on the debtor’s person,
which vary from one legal system to another, may be
of two kinds. Bankruptcy generally gives rise, for
the future, to a number of disabilities, disqualifica-
tions and restrictions of rights with regard to the
bankrupt. Bankruptcy proceedings may also in-
volve measures restricting the individual freedom of
the debtor. Both kinds of effects will be examined in
turn.

Article 53

I. Taking disabilities, disqualifications and re-
strictions of rights first, several distinctions must
be drawn:

— The bankruptcy of natural persons may result in
their being prohibited from directing, managing or
administering a commercial undertaking, whether
or not in corporate form, or from practising certain
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professions, and may also entail disqualifications
and restrictions of rights of a political or civic na-
ture. The laws are far from identical on this point: in
the Netherlands, for example, disqualifications au-
tomatically cease once the bankruptcy is closed and
discharged bankrupts are not prohibited from car-
rying on a business activity. In England, an order of
discharge releases the debtor from his undertakings
and removes the absolute or partial disabilities to
which he was subject. In France and Italy, where the
laws regarding disqualifications and restrictions of
rights are very strict, bankruptcy decisions, realiza-
tion of assets, judicial arrangements and personal
bankruptcy are entered in an individual’s judicial
record.!

— Directors and managers of companies declared
bankrupt may become subject to special restrictions
of rights and disqualifications, such as the right to
administer or manage any commercial undertak-
ing.2 But these penalties are unknown in German
and Dutch law, and Italian law recognizes a limited
sanction only, namely dismissal of the director or
manager (Bankruptcy Act s. 146; Civil Code
s. 2393), so that, save under French law, those af-
fected as directors and managers of companies seem
to be treated more favourabley in this respect than
natural persons.

Divergences between national concepts throughout
this field and, above all, the present lack of adequate
and effective means of information, such as would
be afforded by a general widening of the practice of
registration in an individual’s judicial record or
from the establishment at European level of a com-
mercial record, militated against the inclusion in the
Convention of a rule whereby a declaration of bank-
ruptcy in one of the Contracting States, in accor-
dance with the Convention, would automatically
entail in the other States the disqualifications pro-
vided for in the laws of those States, as though the
debtor had been declared bankrupt there. Already,
Community directives adopted in the field of free-

11t should be remembered that, according to the wording of the
French Act of 1967, ‘realization of assets’ is the new name for the
measures affecting a person’s property whereas ‘personal bank-
ruptcy’ now denotes all the civil sanctions (disqualifications and re-
strictions of rights), in principle independent of any measure con-
cerning property, which affect, either compulsorily or optionally,
the natural persons referred to in s. 104 of the Act.

2 With regard to French law, see the Decree Law of 8 August
1935, s. 10, and, more generally, the Commercial Companies Act
of 24 July 1966, ss. 54, 114, 150 and 260 (as amended), which re-
fer back to ss. 105 etseq. of the 1967 Act. Civil rights can be recov-
ered, following disqualification, only after creditors have been paid
in full.
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dom of establishment and provision of services
which encountered the same difficulties merely re-
quire, where the law of the host country stipulates
that the beneficiary should not have been declared
bankrupt, an affidavit by the party concerned when,
in the country of origin, proof that he has not been
declared bankrupt cannot be given in the form of an
extract from his judicial record or of a similar docu-
ment drawn up by a judicial or administrative
authority.

Thus, under Article 53 it is for national law to de-
termine whether and how far bankruptcy decisions
given in other States shall entail disabilities, disqual-
ifications and restrictions of rights. Clearly, it would
not in any event be possible to ascribe greater
effects to foreign judgments than to national
decisions.!

2. The laws of some Member States also provide
that the bankrupt may be imprisoned and forbidden
to move to another place during the proceedings
without authorization. It was impossible to achieve
unanimity on the inclusion in the Convention of a
system of mutual aid between courts which would
enable effect to be given in States other than the one
in which the bankruptcy was opened to orders made
by the bankruptcy court, requiring the bankrupt not
to leave his place of residence, or for his arrest and
return to the country of the bankruptcy.? The objec-
tion was raised, in particular, that extradition was
possible only in the case of criminal offences.

Moreover, the question is closely linked with the
prosecution of offences committed in bankruptcies.
The Contracting States may, if they wish, at any
time conclude an agreement between themselves
for this purpose. Under Articles 50 and 54, the
rules relating to the recognition and enforcement of
judgments will consequently not apply to coercive
decisions relating to persons.

SECTION VIII
Special provisions for certain proceedings
other than bankruptcy

Article 54

Article 54 is one of the cases in which Article 1(2)of
the Convention applies, where its adaptation to
proceedings other than bankruptcy stricto sensu was
necessary. This article confines to the territory of
the State where one of these proceedings has been
initiated the validity as against preferential or
secured® creditors of any extensions of time for
payment and compounding of debts granted to
the debtor.
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The reasons for this are as follows: in German, Bel-
gian and Dutch law, the Vergleichsverfahren, the
concordat judiciaire and the surséance van betaling,
as well as any moratorium allowed to the deb-
tor, are invalid as against preferential creditors, who
retain their right to institute individual proceedings.
This is not true particularly of French and Italian
law:

— In the French law on judicial arrangements (Act
of 1967, ss. 69—71), preferential creditors, who are
in any case (even when assets are realized) obliged
to lodge claims and submit them to scrutiny (s. 40),
are requested to indicate within a period of three
months whether they are prepared, in the event of
the proposed scheme of arrangement being ap-
proved, to grant the debtor extensions of time for
payment or compounding of debts and, if so, which.
If the composition is approved, they are bound by
extensions of time for payment or compounding of
debts to which they have agreed. But they can refuse
to grant either and the composition remains com-
pletely invalid as against them. Only if they fail to
reply are they subject, whilst retaining the benefit of
their secured rights, to the compounding of debts
and extensions fixed by the composition, although
employees cannot be forced to agree to any com-
pounding of debts or extensions of time for payment
exceeding two years.

In the case of ‘preliminary compositions’, an order
provisionally staying proceedings suspends all indi-
vidual proceedings by any of the creditors including
the Public Treasury (Ordinance of 23 September
1967, s. 16), with the sole exception, in principle,
of employees (s. 27(2)). On the other hand, no
compounding of debts is imposed.

— In the Italian law on concordato preventivo, the
latter is valid as against preferential creditors as far
as extensions of time for payment are concerned,
but it must be possible to satisfy preferential cre-
ditors in full for the preliminary composition to be
approved. Similarly, moratoria may well be im-
posed in connection with amministrazione straor-
dinaria.

Since recognition, in States other than the one in
which the preliminary bankruptcy proceedings have

! With regard to French law, see particularly Decree Law of 8 Au-
gust 1935, s. 7, and Improvement of Commercial and Industrial
Managements Act of 30 August 1947, s. 3.

2 See the Belgian Commercial Code, ss. 467 and 482; KO, =. 101;
Italian Bankruptcy Law, s. 49; Dutch FW, ss. 87 and 91.

3 Creditors enjoying a Vormerkung under German law must be
treated as secured creditors (BGB, s. 883). Such registration in the
Land Register (Grundbuch) ensures priority over secured rights
registered subsequently.
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been opened, of the validity as against preferential
creditors of extensions of time for payment and
compounding of debts encountered the strongest
misgivings on the part of delegations of countries
whose laws do not recognize such validity, it was
necessary to stretch the principle of universality in
this respect. Moreover, it was pointed out that any
rule would have run counter to the provisions
adopted on the suspension of procedures for
enforcement and on rights of preference.

Accordingly, Article 54 derogates from the princi-
ple of the universality of preliminary proceedings
only where that principle has the effect of rextricting
the rights of preferential creditors.

Chapter VI

Recognition and enforcement

In view of the basic principles of the unity and the
universality of the bankruptcy and of the very strict
rules on direct jurisdiction laid down in the Conven-
tion, it was possible in Title V to facilitate to the
maximum the recognition and enforcement of
judgments. This was necessary since, in order to be
fully effective, the bankruptcy must not only be rec-
ognized but also enforced with the utmost speed
wherever the debtor has assets and creditors.

In the introductory part, the reasons for the choices
made by the Working Party have already been
pointed out and need only be recalled here: au-
tomatic recognition of all judgments coming within
the scope of the Convention, reduction to a
minimum of the number of grounds which canbe re-
lied upon against recognition and enforcement of
judgments, abolition or simplification, depending
on the circumstances, of the means of enforcement
common to the nine countries.

Under Article 55, which corresponds to Article 25
of the General Convention, recognition and en-
forcement apply to any judgment irrespective of the
term used to describe it. It has already been pointed
out that this may include decisions taken by ad-
ministrative authorities (particularly in the case of
special proceedings in the Federal Republic of
Germany relating to credit or insurance establish-
ments, and of amministrazione straordinaria in Ita-
ly) as well as by the members of a company in gen-
eral meeting (in the case of creditors’ voluntary
winding-up). These decisions are listed in Article V
of the Protocol.
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The concept of ‘judgment’ also embraces enforce-
ment orders (Vollstreckungsbefehl) issued by a
clerk of the court, see ZPO, s. 699) and orders as to
costs of proceedings (Kostenfestsetzungschluss des
Urkundsbeamten, see ZPQO, s. 104) which, in the
Federal Republic of Germany, are made by the
clerk or the Rechtspfleger .t

SECTION I
Recognition of bankruptcy judgments

Article 56

The effect of recognition is to confer on judgments
the authority which they enjoy in the Contracting
State in which they were given. The convention ac-
cords immediate recognition to every judgment that
comes within its scope even if it is the subject of ap-
peal proceedings. As a general rule, judgments in
cases of bankruptcy or similar proceedings are
either provisionally enforceable, or else not subject
to appeal.

Article 56, couched in the same terms as Article 26
of the General Convention, lays down the principle
of recognition as of right; this occurs without there
being any need to resort to preliminary proceedings.
Recognition is therefore automatic and does not re-
quire a decision by a court in the State where the ap-
plication is made, to enable the liquidator or the be-
neficiary of the judgment to rely on it, as against any
interested party, as though it were a judgment given
in that State. This provision involves, as in the case
of the General Convention, setting aside legal rules
which in certain countries like Italy subject the rec-
ognition of a foreign judgment to a special proce-
dure (dichiarazione di efficacia). The system
adopted is therefore the reverse of the one included
in numerous conventions whereby foreign judg-
ments are conclusive only if they fulfil certain pre-
conditions which are moreover, often identical with
those for granting enforcement by means of exe-
quatur. Only the procedure for challenging the bank-
ruptcy referred to in Article 61 can stand in the way
of recognition.

In view of the new mechanisms thus created, there
was no need to incorporate the provisions of the
second and third paragraphs of Article 26 of the
General Convention providing for the formal rec-
ognition of the foreign judgment, either as the prin-
cipal issue or as an incidental question.

% See also Article 18(2) of the Hague Convention of 1 March 1954
concerningcivil procedure. In France, secretary-clerks {secrétaires-
greffiers) may also issue enforcement orders for the recovery of
costs (new Code of Civil Procedure, s. 702).

101



Accordingly, under Article 56, automatic recogni-
tion will be accorded inter alia to the state of bank-
ruptcy, cessation of the debtor’s power to deal with
his property, suspension of individual proceedings
and enforcement procedures and the status of the
liquidator. The progress achieved by the Conven-
tion in these matters has already been pointed out.

Recognition will likewise be accorded under the
terms of Article 56 to compositions approved by the
court and, in the interests of efficiency, to decisions
on disputes relating to the powers of the liquidator.

Conversely, Article 56 does not cover:

— decisions which do not come within the scope of
the Convention, such as those given in proceedings
not mentioned in Article 15, or those given in pro-
ceedings not affected by the suspension of indi-
vidual proceedings, in accordance with the provi-
sions of Article 22, or those concerning the indi-
vidual liberty of the debtor;

~ decisions referred to in Article 67 in respect of

which recognition (and enforcement) are expressly .

governed by the General Convention; these are
bankruptcy decisions other than those relating
to the opening and course of the bankruptcy (see
below);

— decisions which, the Convention provides, shall
have only territorially limited effects; such are the
cases referred to in Articles 5 (jurisdiction based
exclusively on national law), 10(2) (non-traders and
small undertakings) and 66 (territorial bankruptcy
in the case of successful challenge).

Articles 57 to 59

The purpose of Articles 57 and 58 is to determine
which of two or more judgments should be recog-
nized and, consequently, enforced.

These two articles correspond more particularly to
the two sets of circumstances set out in Article
13(1) and (2) respectively concerning positive
conflicts of jurisdiction. In the first case, a judgment
given on a preferable basis of jurisdiction (centre-
establishment) will alone be recognized; in the sec-
ond case, where the judgments in question are given
on the same basis of jurisdiction (centre-centre, es-
tablishment-establishment etc.), only the one given
first will be recognized. In the latter set of circums-
tances, Article 58(2) lays down a rule on the order
of precedence where, exceptionally, two judgments
have been given on the same day. This rule is model-
led on Dutch law (FW s. 2(5)). Admittedly, it is ar-
bitrary, but the Working Party was unable to find a
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“better one, since reference could not be made, for

the purpose of choosing between the decisions,
either to the date on which they became conclusive,
in view of the fact that decisions opening bank-
ruptcy are automatically provisionally enforceable,
or to the date of the petition (in view of the possibil-
ity that the court may take up the matter of its own
motion).

In this way, for example:

— where the same debtor is declared bankrupt first
in the Federal Republic of Germany, the country
where one of his establishments is situated, and then
in Belgium, the country where his centre of adminis-
tration is situated, the Belgian judgment alone will
be recognized if the rules in Article 13(1) or 14 have
not been complied with (Articles 3, 13(1) and 57);

— when the debtor has transferred his centre of ad-
ministration from the Netherlands (Maastricht) to
France (Lille) and the Maastricht court, seised
within the six-month period provided for in Arti-
cle 6(1), grants the debtor surséance van betaling,
whereas the Lille court, seised within the same
period, orders the realization of the debtor’s assets
two days later, the Maastricht decision alone will be
recognized (Articles 6, 13(2) and 58(1)); if by
chance the two judgments are given on the same
day, precedence will be given to the judgment of the
Lille court even though, in Dutch, Lille is called
Rijssel (Article 58(2)).

The machinery of recognition created by Articles
51 and 52, as well as the machinery of enforcement,
therefore leads to the following situation: where a
bankruptcy judgment takes effect under the Con-
vention in the different Contracting States, its rec-
ognition and enforcement may not be impeded,
even on grounds of public policy, because of the ex-
istence of a national judgment also declaring the
debtor bankrupt. Similarly, a national judgment
cannot take effect when a foreign judgment exists
which takes precedence under the Convention.!

In this case, as in every other where there are con-
flicting judgments, this raises the problem of the
procedure for the annulment or declaration of in-
validity of a decision which may have become con-
clusive, but which must not be recognized or take ef-
fect even in the country where it was given. The sol-
ution of this problem is a matter for national law,
since Article 59 merely states that the judgment is
ineffective.

1 Subject, however, to what will be said in the commentary on
Article 78 in relation to international agreements concluded with
non-member States before the entry into force of this Convention.
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By analogy with the solution adopted by national
legal systems in the event of the amendment or re-
versal of a bankruptcy decision, Article 59 lays
down that acts performed in the meantime by the
liquidator or a third party remain valid.

SECTION 1I
Enforcement of bankruptcy judgments

Article 60

In the case of the judgments referred to in Arti-
cle 56, the machinery of enforcement included in
the Convention differs sharply from that of the
General Convention. Whereas the latter, although
providing in principle for recognition as of right of
the judgments that come within its scope, subjects
their enforcement to .an exequatur procedure —
albeit a highly simplified one (Article 31 et seq) —
Article 60 lays down that recognition, which need
not be formally decided, entails enforcement, also
as of right.

SECTION 111
Proceedings to challenge the bankruptcy

Articles 61 and 62

An action to challenge the bankruptcy is the con-
verse of an action for enforcement. The party seek-
ing enforcement requests prior authority to enforce,
in the State in which the application is submitted, a
judgment given in another State. On the other hand,
an action to challenge the bankruptcy is a request
not ‘to enforce’ but ‘to refrain from enforcing’ a
judgment. In other words, the aim of an action to
challenge the bankruptcy is to ensure post facto that
the bankruptcy judgment should ‘cease to be recog-
nized or to have effect’ in another Contracting State
(Article 65(4)). The fundamental result of this dif-
ference is that the initiative for taking action to chal-
lenge the bankruptcy lies with the person who
wishes to oppose recognition and enforcement,
whereas, in the case of enforcement, it is for the
liquidator to take action.

The Working Party was expressly in favour of this
procedure remaining exceptional. To achieve this, it
restricted the action to challenge the bankruptcy
solely to judgments opening the bankruptcy or
other similar proceedings and reduced to a
minimum the cases in which these proceedings
might be instituted.
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(1) Restriction of judgments which may be declared
invalid

An action to challenge the bankruptcy is admissible
only in the case of judgments declaring the debtor
bankrupt or other similar measures, to the exclusion
of the other judgments indirectly referred to in Ar-
ticle 60. The latter may be challenged for the pur-
pose of terminating their effects only by recourse to
the legal remedies available in the country where
the judgments were given. The Working Party did
not consider it would be justified in making the ac-
tion to challenge the bankruptcy available in respect
of such judgments, unless it also affected the declar-
ation of bankruptcy itself, on which these judgments
are directly based.

The fact that national legal remedies remain avail-
able against a judgment declaring the debtor bank-
rupt does not constitute an obstacle to the admissi-
bility of an action to challenge the bankruptcy, since
the judgment takes effect as soon as it is given.
Nevertheless, there is nothing to prevent a court
seised of an action to challenge the bankruptcy (Ar-
ticle 63 and Article X1 of the Protocol) from staying
its proceedings until the judgment opening the bank-
ruptcy has become conclusive and ordering that the
proceeds from the realization of the debtor’s assets
be impounded.

(2) Restriction of cases in which proceedings to challenge
the bankruptcy may be instituted

Article 62 lays down only two cases in which such
proceedings may be instituted: failure to observe
due process and violations of public policy, and
in certain circumstances even the latter case is
excluded.

Let us examine these two points:

(a) First case: failure to observe due process. This in-
volves an assessment of the‘lawfulness at interna-
tional level of the procedure’ followed in the coun-
try where the bankruptcy was opened.

Initially, the Working Party had considered the pos-
sibility of allowing an action to challenge the bank-
ruptcy, in this type of case, to be instituted only be-
fore the court of the bankruptcy, but on condition,
firstly, that the principle of compulsorily summon-
ing the debtor to appear should be laid down in the
Convention and, secondly, that there should be an
effective system for service and notification of judi-
cial documents abroad. However, it had to recog-
nize that it was difficult to change national laws on
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such matters as the court’s right to entertain bank-
ruptcy proceedings of its own motion?! and on the
means for notifying the public prosecutor. Arti-
cle 62(1)(a) covers these two cases in particular but
provides for their application only in the absence of
any fault or negligence on the debtor’s part. The deb-
tor’s ignorance of the proceedings must have pre-
vented him from ‘preparing his defence’ and ‘avail-
ing himself of any legal remedy’. These two obsta-
cles are cumulative, which is reflected in the dual

E

conjunction ‘neither... nor...".

To restrict this case in which action may be taken to
challenge the bankruptcy, whilst ensuring safety
and speed in the transmission of judicial documents,
the Working Party adopted the system set out in Ar-
ticle VIII of the Protocol, which is identical with Ar-
ticle I'V of the Protocol to the General Convention
of 27 September 1968. This article adds a new
method of transmission to those already provided
for in the Hague Convention on Civil Procedure of
1 March 1954 or in agreements between the Con-
tracting States under this Convention. It corres-
ponds, moreover, to the option provided for in Arti-
cle 10(b) of the Hague Convention of 15 November
1965 on the service and notification abroad of judi-
cial and extra-judicial documents in civil and com-
mercial matters. Under the system provided for in
the Protocol, documents may be transmitted di-
rectly by the public officers of one Contracting State
to their colleagues in another Contracting State,
who forward them to the addressee or to his
domicile. As in the case of Article 10(b) of the
Hague Convention, Article VIII of the Protocol
allows a Contracting State to object to this method
of transmission.

(b) Second case: violations of public policy. The
question of public policy in connection with pro-
ceedings to challenge the bankruptcy was debated
atlength within the Working Party. After discarding
two possible solutions (exclusion of this ground and
express provision for it in general terms), the Work-
ing Party considered it preferable to include a provi-
sion allowing the possibility of recourse to public
policy in the international sense of the term, specify-
ing at the same time five cases in which public policy
could not be relied upon or be used to disguise
another ground which had been excluded.

An illustration of a case in which a judgment open-
ing the bankruptcy might be deemed to be contrary
to the international public policy of a country of en-
forcement is that of a commercial delegation of a
State with a planned economy or a monopoly of
foreign trade, or an office, establishment, agency or
branch of a State body carrying on commercial ac-
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tivities being declared bankrupt, where the delega-
tion or office is regarded in the State in which pro-
ceedings have been instituted as a government body
enjoying immunity from suit or from enforcement
and not as an establishment governed by private
law.

The various cases referred to in Article 62(2),
where violation of public policy may not be relied
upon, have already been dealt with in connection
with the relevant articles of the Convention, and

attention is drawn here only to the case set out in
Atrticle 62(2)(b).

As in the case of the General Convention, the
Working Party rejected, at the stage of enforce-
ment, verification of the jurisdiction of the court
which declared the bankruptcy. As the action to
challenge the bankruptcy is not available on the
ground of lack of jurisdiction of the court which de-
clared it, the only means of ensuring that a bank-
ruptcy judgment given by a court lacking jurisdic-
tion should cease to be recognized and cease to have
effect would have been to have recourse to public
policy. However, the Working Party, considering
firstly that mutual confidence in the judicial institu-
tions of the Contracting States was at the very basis
of the Convention and secondly that the machinery
contained in Articles 13, 57 and 58 was such as to
provide a satisfactory solution in cases where sev-
eral courts belonging to different States considered
they had jurisdiction, expressly excluded the possi-
bility of resorting on this point to the concept of
public policy.

It follows from this that the debtor or the party wish-
ing to contest the jurisdiction of the court will have
to do so in the State where the bankruptcy was de-
clared and utilize the procedures or legal remedies
provided for this purpose under the law of that
State.

Articles 63 to 66

These articles determine which courts have jurisdic-
tion to entertain actions to challenge the bankrupt-
cy, the parties to the proceedings, the time-limits
and the effects of the proceedings.

This action will constitute a new procedure for the
majority of the Contracting States; they will there-
fore have to adopt internal measures for the pur-

1 See, however, with regard to French law, the Actof 1967, s. 2(2),
and the 1967 decree, s. 6; see the Belgian Commercial Code,
s. 442; the Italian Bankruptcy Act, s. 6; in Dutch law, the court
is entitled to entertain proceedings of its own motion only in
exceptional cases.
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pose of defining this procedure more accurately in
relation to those points which it was unnecessary to
deal with in the Convention. However, to ensure
some unity in the case-law, the action to challenge
the bankruptcy will always have to be brought, in
each Contracting State, before the same court (Ar-
ticle 63 and Article XI of the Protocol). The rule
peculiar to the United Kingdom which is contained
in Article 63(2) lays down a principle that is the
converse of the one contained in the second para-
graph of Article 31 of the General Convention.

According to Article 64, the procedure is one in
which both parties are heard and will often be, ac-
cording to Article XI of the Protocol, the one for
urgent matters. The action must be brought against
the liquidator by the public prosecutor,! the debtor
or any other interested party, with the exception of
the person who instituted bankruptcy proceedings.
It must be borne in mind that one of the reasons why
the Working Party preferred the action to challenge
the bankruptcy to the exequatur procedure was pre-
cisely that the bankruptcy takes effect erga omnes
and the only party-entitled to oppose a request for
exequatur would have been the debtor.

Article 64(2) lays down that the action to challenge
the bankruptcy must be brought within a dual time-
limit: three months from the publication of the bank-
ruptcy judgment in the Official Journal of the Euro-
pean Communities and, at the latest, six months
from the opening of the bankruptcy or until the clo-
sure of the bankruptcy, so that enforcement might
not be contested at a stage when it was irreversible.

In order to deprive the action to challenge the bank-
ruptcy of any delaying effect, its operation is not, ac-
cording to Article 65, suspensory in character.
However, the mechanism provided for in this article
is extremely flexible: the court entertaining the pro-
ceedings and the other courts of the State of en-
forcement may, pending a decision on the alleged
invalidity of the bankruptcy, order a stay of en-
forcement without prejudice to protective measures
such.as the sequestration of the proceeds of the
realization of the debtor’s assets.

Article 65(3) places the judgment allowing or dis-
missing the application challenging the bankruptcy
on the same footing as bankruptcy judgments as far
as most of its effects, advertisement and legal re-
medies are concerned.

The effects of a successful challenge are twofold:
they have in common the fact of being strictly ter-
ritorial, i.e. limited solely to the territory of the
State where the bankruptcy was declared invalid:
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— Invalidity is an obstacle to both recognition and
enforcement, not merely of the judgment opening
the bankruptcy, but also of all the other judgments
which have their requisite legal basis in the opening
of the bankruptcy: rulings given in the course of the
proceedings, rulings on actions arising from the
bankruptcy (Article 61(4)). In the case of a bank-
ruptcy declared in Brussels, the only consequence of
a successful challenge in the Federal Republic of
Germany is that the Belgian judgment will cease to
be recognized and enforced in Germany, but it will
continue to take effect in the other seven States of
the Community until the bankruptcy has been
declared invalid in each of them.

Admittedly, one disadvantage of this solution may
be that failure to observe due process is determined
differently in each individual Contracting State, but
this would also have been true of enforcement. Acts
performed by the liquidator before the declaration
of invalidity do not, however, cease to be valid (‘a
judgment successfully challenged shall cease to be
recognized’).

— The courts of the State where the bankruptcy has
been declared invalid may open the bankruptcy or
take other steps if they have jurisdiction under the
law of that State (Article 66). Such a bankruptcy
will have no Community effect, in the first place be-
cause the courts lack jurisdiction under the Conven-
tion, and secondly because the bankruptcy has al-
ready been declared in another Contracting State.
Thus, there a situation could arise in which two or
more bankruptcies were opened on EEC territory,
which constitutes an exception to the principle of
the unity of the bankruptcy. However, the Working
Party was obliged to agree to this solution so as to
avoid a legal vacuum in the State where the bank-
ruptcy was declared invalid. It would have been ex-
tremely disconcerting if the debtor were allowed in
that country to escape the consequences of his acts.

SECTION IV
Recognition and enforcement of other
bankruptcy judgments

Article 67 provides that all judgments, other than
those referred to in Article 56, shall be recognized
and enforced according to the machinery of Title I1I
of the General Convention, to which reference must
be made. Since these are essentially judgments to be
enforced against third parties, the Working Party

1 A reservation on this point in the case of the Federal Republic of
Germany is set out in Annex I
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considered it desirable to make them subject to the
same system that would apply where such judg-
ments were given independently of the bankruptcy.
The only difference, in practice, compared with the
system contained in the Bankruptcy Convention,
consists of the need for the prior apposition of the
enforcement order.!

The following will therefore be subject to this
procedure:

— all bankruptcy judgments other than those open-
ing the proceedings or relating to the course of the
bankruptcy;

— judgments in the actions or disputes referred to in
Article 15, including those at points § and 9, but
excluding those mentioned at point 3;

— judgments relating to company members and to
persons managing or directing a firm or company
(Article 11);

— transactions approved by the court occurring
during the bankruptcy (cf. Article 51 of the General
Convention);

— enforcement orders granted to creditors whose
claims have been admitted but remain unpaid at the
closure of the proceedings, who thus recover their
individual rights of action (see KO, s. 164, and
VglO, s. 85; FW, ss. 159 and 96; French Act of
1967, ss. 90 and 91(2), and French Decree of 1967,
s. 90).

SECTION V
General provisions

Articles 68 and 69 have been taken almost word for
word from the corresponding Articles 4549 of the
General Convention.

Article 68 relates to the judicatum solvi security.
This was also dealt with in the Hague Convention of
1 March 1954, which dispensed from the require-
ment to lodge such security only nationals of Con-
~ tracting States who are domiciled in one of those

States (Article 17). Article 68 exempts from the
same requirement any party, irrespective of nation-
ality and domicile, who challenges, in a Contracting
State, a judgment given in another Contracting
State.

The Working Party regarded the lodging of such
security as unjustified in the case of the action to
challenge the bankruptcy. This was also true with
regard to the granting of enforcement orders, irres-
pective of the type of procedure employed. On the
other hand, the Working Party considered that it
was unnecessary to depart from the rules of the
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1954 Convention as far as proceedings in the State
of origin were concerned.

Article 69

This article dispenses documents produced in the
course of proceedings to challenge the bankruptcy
from legalization or other similar formalities, that is
to say particularly the marginal note provided for in
the Hague Convention of 5 October 1961 abolish-
ing the requirement of legalization in respect of
foreign public documents.

Chapter Vi

Interpretation by the Court of
Justice

Articles 70—74, entrusting the Court of Justice of
the European Communities with the interpretation
of the Convention in its entirety, are taken almost
word for word from Articles 1—-5 of the Luxem-
bourg Protocol of 3 June 1971, as amended on
9 October 1978, concerning the interpretation by
the Court of Justice of the General Convention;
reference should be made to the commentary
thereon.? Accordingly, the unity of the system is
maintained in this respect also.

Chapter VIl

Transitional Provisions
Article 75

As a general rule, treaties on enforcement have no
retrospective effect in order ‘not to alter a state of
affairs which has been reached on the basis of legal
relations other than those created between the two
States as a result of the introduction of the conven-
tion.3 Only the Benelux Treaty applies to judgments
given before it entered into force.

A solution as drastic as that contained in the
Benelux Treaty did not seem acceptable for the

! Accordingly, enforcement of these judgments may be refused
directly, in accordance with the machinery provided for in the
General Convention (dismissal of the application to append
the enforcement order or successful appeal against the judgment
granting the enforcement order), or indirectly on the ground of
the bankruptcy judgment’s invalidity.

2 See Jenard report, op. cit., p. 66 et seq.; Schlosser report, op. cit.,
pp. 143 and 144,

3 See Jenard report, p. 57.
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reasons set out by Mr Jenard in his report. The text
adopted by the Working Party was therefore based
on the first paragraph of Article 54 of the General
Convention, as well as on the rules of transitional
law enacted at the time of the French bankruptcy
law reform (Act of 13 July 1967, s. 160).

However, a similar provision to the one in the sec-
ond paragraph of Article 54 of the General Con-
vention relating to judgments given before the Con-
vention’s entry into force could not be adopted. In
the first place, the Convention provides for wide
powers to be conferred on liquidators in possession
of the certificate referred to in Article 29 and, sec-
ondly, the machinery of recognition and enforce-
ment has been simplified in view of the introduction
of uniform laws and common conflict rules which
will come into force only with entry into force of the
Convention (cf.Article 81).

Chapter IX

Relationship to other interna-
tional conventions

Title VIII, adapted from Title VII of the General
Convention, concerns relationships between the
Convention and other international instruments
which govern jurisdiction and the recognition and
enforcement of bankruptcy judgments. It deals
with:

— relationships between the Convention and bilat-
eral treaties already in force between certain Com-
munity States (Articles 76 and 77);

— relationships between the Convention and

treaties already concluded with non-member States
(Article 78).

Articles 76 and 77

Article 76 contains a list of the conventions which
will be abrogated by the entry into force of the EEC
Convention. Such abrogation will operate only
subject to:

— the provisions of Article 76 itself, that is to say
these conventions will continue to take effect in
matters to which the Convention does not apply (in-
surance and similar undertakings, matters other
than bankruptcy, compositions and other similar
proceedings, as provided for in the Protocol);

— the provisions of Article 77 relating to proceed-
ings opened before the entry into force of the EEC
Convention.
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Article 78

This article deals with the awkward problem of the
compatibility of the convention with treaties al-
ready concluded between a Contracting State and a
third State.

The Working Party considered that it would be dii-
ficult to include the corresponding provisions of the
General Convention (Articles 57 and 58), firstly,
since conflicts might arise with treaties involving di-
rect jurisdiction as with treaties involving indirect
jurisdiction and, secondly, because of the basic
principles of the Convention, which not only con-
tain provisions on jurisdiction, recognition and en-
forcement but also determine the applicable law. It
was consequently considered preferable to adopt a
general provision based on the first paragraph of
Article 234 of the Treaty of Rome.

Two sets of circumstances must be distinguished,
according to the nature of the treaty concluded with
a non-member State.

(1) In the case of ‘simple treaties’, i. e. treaties which

.contain only rules of indirect jurisdiction, there

should not, in the Working Party’s opinion, be any
conflict between the rules of jurisdiction laid down
in those treaties and those provided for in Title II of
the Convention. At the recognition and enforce-
ment stage, it should be possible for judgments
given in non-member States to be recognized in
conformity with the provisions of those treaties, on
condition, however, that they are not ‘paralysed’ by
prior recognition accorded earlier by a judgment
given under this Convention. The Scandinavian
Convention of 7 November 1933 on bankruptcy
comes within this category.

(2) ‘Dual treaties’ comprising rules of direct juris-
diction in the field of bankruptcy are very numerous
and include the following in particular:

— the Treaty concluded on 15 June 1869 between
France and the Swiss Confederation on jurisdiction
and the enforcement of judgments in civil matters,
which lays down rules of direct jurisdiction, with re-
gard to disputes between French and Swiss nation-
als, tending to favour the defendant’s ‘natural
court’, whose exclusive jurisdiction must be ob-
served, where necessary, of the court’s own motion
(Article 11), and which ensures in the field of bank-
ruptcy the unity of the latter (Articles 6 to 9);

— the Convention between France and the Princi-
pality of Monaco of 13 September 1950 on bank-
ruptcy and the realization of assets by the court;
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— the Austro-Belgian Convention on bankruptcy,
compositions and suspension of payments signed in
Brussels on 16 July 1969, supplemented by the
Protocol of 13 June 1973;

— the Franco-Austrian Convention of 27 February
1979 on jurisdiction and the recognition and en-
forcement of judgments in the field of bankruptcy;
Article 21 of that Convention makes an express
reservation for future multilateral conventions,
including this Convention.

It should be pointed out that the abovementioned
treaties, in contrast to the Franco-Swiss Treaty, ap-
ply irrespective of whether the debtor or the
creditors are nationals of the Contracting States.

The United Kingdom has also concluded conven-
tions applicable in the field of bankruptcy with
Norway (12 June 1961), Austria (14 July 1961)
and Israel (28 October 1970), not to mention the
arrangements for mutual assistance in force
between the Commonwealth States which have
retained the Bankruptcy Act 1914 in their legal
systems.

In the case of these treaties, the problem must be
subdivided into its separate components. At the
jurisdiction stage, a treaty already concluded with a
non-member state takes precedence over this Con-
vention since the jurisdiction of the non-member
State is exclusive. Thus, in the case of a French
debtor having his centre of administration in Swit-
zerland, an establishment in France and another
in the Federal Republic of Germany, the French
courts have no jurisdiction to declare him bankrupt,
although bankruptcy proceedings could be initiated
in Germany under Article 4 of the EEC Conven-
tion.

As far as recognition and enforcement are con-
cerned, they can be granted only in relation to a
judgment given by a court of a non-member State
whose exclusive jurisdiction has been established,
regardless of which judgment was given earlier. Ac-
cordingly, returning to the example taken from the
Franco-Swiss Treaty, if the German judgment is
given first, the objection that it is conclusive cannot
be raised to prevent the Swiss judgment from being
relied upon and enforced in France; if the Swiss
judgment was enforced in France before the bank-
ruptcy was declared in Germany, the German bank-
ruptcy can take effect only in the EEC States other
than France.

Particularly with the Franco-Swiss Treaty of 1869 in

mind, the Working Party therefore expressed in the
Joint Declaration the wish that these treaties might
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be suitably revised to eliminate any inconsistencies
between them and the multilateral Convention (cf.
the second paragraph of Article 234 of the Treaty of
Rome).?

With regard to future conventions with non-
member States, the Convention does not contain
any provisions corresponding to those of Article 59
of the General Convention.

Chapter X

Final provisions

Articles 79, 80 and 82 to 87

These articles, couched in the same terms as Arti-
cles 60 to 68 of the General Convention, do not call
for any particular observations. The Danish Bank-
ruptcy Act does not apply to Greenland, which has
no local law on the subject.

Article 81

‘The wording of this article, which deals with the in-
corporation into each national law of the uniform
laws referred to in [Article 41 and] Annex], is
based on that most often used in connection with
such matters in international conventions contain-
ing a uniform law.

Certain distinctions are drawn in Article 81(1) and
(2) according to the various proceedings listed in
Article I of the Protocol:

— every uniform law must be incorporated into ev-
ery law relating to bankruptcy stricto sensu (Arti-
cle 81(1)); this also applies to the French law on
judicial arrangements (Article 81(2));

— the uniform laws must be incorporated into laws
relating to proceedings other than bankruptcy
stricto sensu only in so far as these uniform laws can
be applied (Article 81(2)); this applies with particu-
lar force in France to judicial arrangements.

Two remarks, however, are called for:

Firstly, such transposal will be effected having re-
gard to the constitutional rules and legal customs of
each of the Contracting States, which will not be ob-

* Obviously it would be desirable if treaties concluded before the
entry into force of the EEC Convention contained a reservation
identical with the one in Article 27 of the Franco-Austrian Con-
vention of 27 February 1979 to the effect that the Convention’s
provisions in no way prejudice future multilateral conventions to
be concluded by either of the two States.
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liged to reproduce verbatim the wording of the texts
in Annex 1. Clearly, incorporation will be necessary
only in so far as the national law, in the strict sense
(excluding, therefore, solutions derived purely from
case law, which are always subject to revision), of
each State is not already in conformity with the var-
ious uniform laws (paragraph 3). In this respect, the
transposal or incorporation of uniform laws or the
alignment of national law on these laws will be total
or partial. It will also be partial or adapted in the
case of States which declare that they make the re-
servations which are available for each of them in
Annex II (paragraph 4).

Secondly, the uniform laws constitute not merely an
essential but a decisive factor in the implementation
of the Convention (see above, Article 75). They
must therefore be transposed in the manner indi-
cated above, if this has not already been effected as
a result of, or by, the law implementing or authoriz-
ing the ratification of the convention, not later than
the first day of the sixth month following the lodging
of the last instrument of ratification, which is the
date on which, according to Article 80(2), the
Convention enters into force.

Chapter X/

Protocol

The Protocol’s raison d’étre lies essentially in the
need for flexibility with regard to the indication of
the titles of the proceedings or the designation of
national authorities, which may change in the future
without the machinery of the Convention necessar-
ily being called into question. It is for this purpose
that most of the articles in the Protocol may be
amended by a mere declaration and not in accor-
dance with the revision procedure provided for in
respect of the Convention (Article XIV).

Article 1

The proceedings which come within the scope ofthe
Convention are, at present, the following:

Belgium

— faillite (Ordinary and Criminal Bankruptcies Act
of 18 April 1851, as amended, included in Book 111
of the Commercial Code of 15 September 1807, ss.
437-572);

— concordat judiciaire (Consolidated Acts of
29 June 1887 and 10 August 1946);

S.2/82

— sursis de paiement (Ordinary and Criminal Bank-
ruptcies Act of 18 April 1851, included in Title 4 of
Book III of the Commercial Code, ss. 593-614).
These proceedings are virtually obsolete.

Denmark

— konkurs (Act of 25 March 1872 (No 51), as
amended several times). A new law entered into
force on 1 April 1978;

— tvangsakkord (Act of 14 April 1905 and Decree
Law No 165 of 2 April 1971). These are judicial ar-
rangements which are not necessarily approved by
the court (skifteretten);

— likvidation af banker og sparekasser, der har
standset deres betalinger — Winding-up of banks and

‘savings banks;

— likvidation af pensionskasser — Winding-up of
pension funds;

— likvidation af begravelseskasser — Winding-up of
burial funds;

— betalingsstandsning (Act of 1975 amending the
Bankruptcy Act of 25 March 1872). The debtor de-
clares to the skifteretten that he has ceased to make
payments, and the latter may then suspend indi-
vidual proceedings to enable the debtor to come to
an amicable arrangement with his creditors and
avoid bankruptcy.

Federal Republic of Germany

— Konkurs {(Konkursordnung of 10 February 1887
in the version of 20 May 1898, as amended,
abbreviated to KO);

— gerichtliche Vergleichsverfahren (Vergleichsord-
nung of 26 February 1935, as amended, ab-
breviated to VglO) — Composition by the court;

— nachfolgendes Verfahren bei freiwilliger Unter-
werfung des Schuldners

— unter die Uberwachung durch einen Sachwalter —
Procedure following a composition by the court
which involves the debtor giving his consent to
supervision by a trustee;

— Verfahren des Vergleichsgerichts nach Auf-
hebung des Vergleichsverfahrens iiber die Feststel-
lung der mutmaplichen Hohe einer bestrittenen For-
derung oder des Ausfalls einer teilweise gedeckten
Forderung — Procedure following the suspension of
a composition by the court which relates to the cal-
culation of the amount of a disputed debt or to the
discharge of a debt paid in part;
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— Mafinahmen der Aufsichtsbehdrden fiir Kreditin-
stitute und Versicherungsunternehmen zur Ver-
meidung des Konkurses. These are measures
adopted by the Federal Banking Supervisory Of-
fice, pursuant to Section 46(a)(1) of the KWG of
1976, and by the Federal Insurance, Supervisory
Office, pursuant to Section 89(1) of the VAG, to
rescue undertakings in difficulty and to prevent
them from becoming bankrupt (temporary
moratorium, nonacceptance of new clients, prohibi-
tion against disposals and payments). These mea-
sures lapse after six months at the latest and, in the
event of their failure, the undertaking may be de-
clared bankrupt.

France

— liquidation des biens and réglement judiciaire
(Act No 67 — 563 of 13 July 1967 and Decree
No 67 — 1120 of 22 December 1967 on judicial
arrangements, realization of assets and personal
and criminal bankruptcies);

— procédure de suspension provisoire des poursuites
et d’ apurement collectif du passif de certaines entrep-
rises (Order No 67-820 of 23 September 1967 and
Decree No 67-1255 of 31 December 1967 facilitat-
ing the economic and financial reorganization of
certain undertakings; Decree No 67-1254 of
31 December 1967 determining the courts empow-
ered to entertain proceedings instituted under the
Order of 23 September 1967). This is a procedure
for reorganizing undertakings in financial straits
which have not, however, ceased to make payments
and whose collapse would be such as to have a seri-
ous effect on the economy. Proceedings may not be
provisionally suspended for longer than four
months, to enable plans to be submitted to the court
for the economic and financial reorganization of the
undertaking and for the overall settlement of its
liabilities over a period not exceeding three years.
These measures are binding on the creditors, who,
in contrast to their position in judicial arrange-
ments, do not vote.

Ireland

— bankruptcy (Irish Bankrupt and Insolvent Act
1857 and Bankruptcy Amendment Act 1872).
These fundamental statutes relating to the bank-
ruptcy of natural persons are supplemented by
numerous statutes on specific aspects af bankrupt-
cy, including the Preferential Payments in Bank-
ruptcy Act 1889 (for preferential creditors) and the
Succession Act 1965 which governs the winding-up
of estates of debtors dying insolvent;
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— winding-up in bankruptcy of partnerships. Bank-
ruptcy rules are, by way of exception, followed in
the winding-up of partnerships where some or all of
the partners are themselves bankrupt;

— compulsory winding-up (Companies Act 1963,
ss. 213, 344 and 345). Winding-up by the court, on
six grounds including insolvency, of registered com-
panies (companies, associations and partnerships of
more than twenty persons) and unregistered com-
panies (all other companies, excluding foreign com-
panies, with at least eight members);

— creditors’ voluntary winding-up (Companies Act
1963, s. 256). Voluntary winding-up of insolvent
companies by the creditors. As in the United King-
dom, this form of winding-up does not require, in
principle and except where necessary, recourse to a
court;

— arrangement under the control of the court (Bank-
ruptey and Insolvent Act 1857, s. 343). Amicable
arrangement concluded under the control of the
court, which in the meantime suspends individual
proceedings;

— arrangements, reconstructions and compositions
of companies whether or not in the course of liguida-
tion where sanction of the court is required and
creditors rights are involved.

1taly
— fallimento (Royal Decree No 267 of 16 March
1942, abbreviated to LF);

— concordato preventivo (Royal Decree No 267 of
16 March 1942, ss. 160 et seq.);

— amministrazione confroflata (Royal
No 267 of 16 March 1942, ss. 187 et seq.;

Decree

— liquidazione coatta amministrativa (Royal De-
cree No 267 of 16 March 1942, ss. 194 et seq.).
This form of winding-up occurs for reasons other
than the insolvency of the debtor, and for special
categories of undertakings of major economic im-
portance. An administrative stage may precede a
true judicial stage: the judicial authority may estab-
lish that a state of insolvency exists without any in-
tervention on the part of the administrative au-
thorities. As soon as this judgment is given, it gives
rise to the same effects as a bankruptcy judgment;

— amministrazione straordinaria delle grandi im-
prese in crisi (Decree Law No 26 of 30 January
1979 transformed into Act No 95 of 3 April 1979).
This is a reorganization procedure lasting three
years at the most, which constitutes a special form of



liquidazione coatta amministrativa for undertakings
whose debts are five times greater than their exist-
ing capital, provided the latter amounts to at least
LIT 20000 million. It commences with a declara-
tion by the court that payments have ceased, fol-
lowed by a decree of the Minister for Industry in-
itiating the procedure which gives rise to the usual
effects (prohibition against disposals, suspension of
proceedings, invalidity, etc.). The objectives of the
procedure.are: to replace the head of the undertak-
ing by government commissioners, to extend the
procedure to all the companies belonging to the
group, to carry on its operations and to plan a new
structure for the group, possibly involving a guaran-
tee from the State.

Luxembourg

— faillite (Act of 2 July 1870 included in Title I of
Book III of the Commercial Code of 15 September
1807, ss. 437-572);

— concordat préventif de la faillite (Act of 14 April
1886 supplemented and amended by the Act of
1 February 1911 and the Grand Ducal Decree of
4 October 1934);

— sursis de paiement (Actof2 July 1870 included in
Title 4 of Book III of the Commercial Code,
ss. 593—-614; Grand Ducal Decree of 4 October
1934);

— régime spécial de liquidation applicable aux
notaires (Grand Ducal Decree of 31 December
1938). This decree lays down, with regard to
notaries ‘whose credit is undermined or where the
performance in full of their obligations is jeopar-
dized*, a special system of rehabilitation (which
does not come within the scope of the Convention)
or winding-up at the option of the Administrative
Council of the rehabilitation section of the Luxem-
bourg notarial profession, of its own motion or at
the request of a notary or creditor.

In addition, since the enactment of the Act of
21 December 1912, a notary who has ceased to
make payments and whose credit is undermined is
treated on the same footing as a trader for the pur-
poses of bankruptcy and the other proceedings;
bankruptcy proceedings, however, can be opened
only at the request of the Administrative Council
and the notary cannot seek the benefit of other mea-
sures until the application of the special system has
been denied to him. At the request of the Luxem-
bourg delegation, the application of the special sys-
tem of winding-up will give rise only to restricted
advertising arrangements at Community level;
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— gestion controlée (Grand Ducal Decree of
24 May 1935) is modelled on the Belgian Royal
Decree of 15 October 1934 which had introduced
this procedure on a provisional basis; this procedure
is -now hardly ever employed.

The Netherlands

— faillissement (wet op het faillissement en de sur-
séance van betaling, 30 September 1893, Title I, ss.
1-212, abbreviated to FW, as amended several
times, most recently in 1969);

— surséance van betaling (Title II of the FW, ss.
213284, as amended by the Act of 7 February
1935);

— regeling, vervat in de wet op de vergadering van
houders van schuldbrieven aan toonder (of 31 May
1934). Under this law, the provisions of which are
seldom used, the rights of bondholders may be modi-
fied when a body which issued bonds is unable to
meet its obligations in full (reduction of capital and
interest, postponement of payment of dividends,
etc). Such modification may be decided by an as-
sembly of bondholders meeting with the authoriza-
tion of the court; the decision must be taken by a
two-thirds majority of the votes cast, and approved
by the court;

— noodregeling (wet toezicht kredietwesen, 13 Ap-
ril 1978). This law on the control of credit estab-
lishments creates an ‘emergency procedure’ (which
may follow a period of provisional supervision)
whereby the court, at the request of the Neder-
landsche Bank, appoints a liquidator for a period of
eighteen months and authorizes him to transfer the
financial commitments in whole or in part or to
wind-up the establishment. Noodregeling has re-
placed, in the case of banks, surséance van betaling,
to which it bears a strong resemblance. It may be
transformed into faillissement.

United Kingdom

— bankruptcy (in the case of England and Wales,
Bankruptcy Acts 1914 and 1926, Bankruptcy Rules
1952,1956, 1963 and 1965; in the case of Northern
Ireland, Bankruptcy Acts 1857-1964). Bank-
ruptcy proceedings involving natural persons and
partnerships are divided into two stages: a receiving
order (sequestration of the assets) and an adjudica-
tion order (declaration of the bankruptcy);

— sequestration (in the case of Scotland: Bank-
ruptcy Act 1913). Scottish variant of bankruptcy;

— administration in bankruptcy of estate of persons
dying insolvent (Bankruptcy Acts 1914-26 and
Bankruptcy Acts (Northern Ireland) 1857—-1964).
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Variants of bankruptcy applied to persons dying
insolvent. In Scotland, sequestration is applicable
in such cases;

— compulsory winding-up (in the case of England,
Wales and Scotland, Companies Acts 1948—67 and
in the case of Northern Ireland, Companies Acts
1960-63). Winding-up by the court of companies
for insolvency or on other grounds, at the request of
the company, a member, a creditor or certain public
authorities;

— creditor’s voluntary winding-up (see above for
legal basis). Voluntary winding-up is available only
to registered companies which are unable to pay
their debts within one year. The court intervenes
only in the event of difficulties. Any creditor may
apply to the court for compulsory winding-up;

— winding-up under the supervision of the court (see
above). This form of winding-up, which is very
rarely employed, occupies an intermediate position
between voluntary winding-up, which is opened
initially, and compulsory winding-up.

— compositions and schemes of arrangement (in the
case of England and Wales, Bankruptcy Act 1944,
ss. 16 and 21). Compositions by the court during
the bankruptcy, provided all the preferential cre-
ditors are repaid and the other creditors can receive
a dividend of at least 25 %;

— compositions (Bankruptcy Act (Northern Ire-
land) 1857—1964). Northern Ireland variant of the
preceding procedure;

— arrangements under the control of the Court (see
above). Northern Ireland procedure enabling a debt-
Or to obtain a protection order freezing his assets
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pending the acceptance of certain arrangements by
the creditors and their approval by the court;

— deeds of arrangement approved by the court (in
the case of Northern Ireland, Bankruptcy Amend-
ment Act 1929, s. 2). These are agreements bet-
ween a debtor and his creditors for the arrangement
of the debtor’s affairs, generally by the transfer of
part of his assets to a trustee responsible for repay-
ing the creditors. The deed must be registered with
the Department of Trade and declared enforceable
by the court; ‘

—judicial composition (Bankruptcy (Scotland)
Act 1913). Scottish variant of the procedure for
compositions and schemes of arrangement.

Articles I1T to X11

These articles do not call for any special comments.
It might therefore be appropriate to consult the
comments on the articles of the Convention to
which these articles refer.

Articles XIII and XIV

Article XIII creates a system of mutual information
on law reforms which have occurred or are in pros-
pect in the law of bankruptcy that are likely to affect
the application of the Convention, so as to enable
any revision, as provided for in Article 86 of the
Convention, to be undertaken.

If it is merely a matter of changing the nationat lists
or headings in the Protocol, other than those in Ar-
ticle I which lists the proceedings covered by the
Convention, this may be done, in accordance with
Article XIV, by means of a declaration addressed to
the officer with whom the Convention is lodged.
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Annexes

Annex [

Examples of the operative parts of German judgments (see pages 53 and 54 of this report).

(a) Order to restore the title to immovable property
The defendant is ordered to:

1. Agree that the title to the immovable property registered in the Land register kept at the Amtsgericht
of..... volume..... folio..... L serial number..... shall pass to.....

2. Consent to the registration of X in the Land Register as owner of the immovable property in question.

(b) Order to release a mortgage contracted by the bankrupt in respect of immovable property
as security for a debt

The defendant is ordered to:

1. Declare that he releases the mortgage of DM..... registered in his name in the Land Register of the
Amtsgericht of..... volume..... folio..... 1 section 111 serial number..... and transfer the mortgage deed to
the plaintiff, and

2. Approve the removal from the Land Register of the mortgage in question.

(c) Order to renounce a claim to a mortgage debt contracted in respect of immovable property
belor.ging to the bankrupt

The defendant 1s ordered to:

1. Renounce his claim to the mortgage debtof DM..... registered in the Land Register of the Amtsgericht
of..... volume,.... folio..... 1 section III serial number..... , and

2. Approve the registration in the Land Register of the disclaimer of the mortgage debt in question.

! The above details relating to the description of immovable property may in each individual case be subject to amendment. For example,
it should be pointed out that in the greater part of the Land of Baden-Wiirttemberg, responsibility for keeping the Land Register does
not devolve on the Amtsgerichte. The words “of the Amtsgericht” are then superfluous. Often, land registers are not referred to by
volume: in such cases, the number of the volume should be deleted and one number only need be indicated, i. e. that of the folio or of the
section, since the latter designation may also be encountered.
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