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INTRODUCTION

A Legal System for Secured Transactions
in Market Economiesin Transition

An Introduction to the European Bank’s
Model Law on Secured Transactions

Secured transactions play avital rolein financing in emerging and transitional market economies. Every commercial investor isinterested
in making a profit from hisinvestment but in many cases the first fundamental concern is to obtain protection against loss of the
investment. A legal framework for secured transactions is a key requirement in creating an investor-friendly climate. An investor who
knows that he has legally recognised rights to turn to his debtor’ s assets in case of non-payment may assess the investment risk quite
differently. It may influence his decision whether to invest or not; it may also change the terms on which heis prepared to invest (typically
by lowering the interest rate on aloan). Thereis a direct relationship between the legal framework and the attitude of the investor. If thereis
alaw on secured transactions which is seen to give practical protection and remedies in the case of non-payment of a debt then security can
become amajor part of theinvestment decision, both for local and international investors. If the investor is not persuaded that the law gives
real protection and remedies then it becomes irrelevant.

Shortly after the European Bank was established in 1991 it became evident that central and eastern European countries needed particular
support in the strengthening of the legal framework for secured transactions.

A Round Table discussion at the First Annual Meeting in 1992 in Budapest indicated clearly that most countries either did not have any
rules on secured transactions at all or had to rely on outdated rules from pre-communist regimes. After that meeting the Bank set up its
Secured Transactions Project and produced a first ‘working draft’ for aModel Law on Secured Transactions for the Bank’s Second Annual
Meeting in April 1993 in London. At that meeting a Round Table discussion on the Model was led by the Project’s Advisory Board. The
year since then has been spent in wide consultations, both within the region and outside, and in developing the working draft into the final
text of the Model Law on Secured Transactions to be presented at the Third Annual Meeting of the Bank in St. Petersburg in April 1994.

Why amodel law? If the European Bank’s contribution in the area of secured transactions was to be effective it had to be rapid and
practical. It also had to recognise that the precise needs and the legal traditions of each country are different. It would have been possible
just to give general advice; but the advice hasto be applied and it is often only from the practical drafting of alaw that the nature and
extent of the legal issuesis properly understood. The Bank therefore decided that it would be more efficient, and of more help to those
seeking to develop their own laws, if it drew up aguidein the form of amodel law. The Model is not intended as detailed legislation for
direct incorporation into local legal systems. It is, however, intended to form the basis for national legislation. It seeks to combine carefully
worded and detailed legal text with a high degree of flexibility to enable adaptation to local circumstances. The principal perspectives are
both to harmonise the approach to security rights legislation and to provide guidance as to expectations of international investors and
lenders.

The Modéd is based on comparative work and has been influenced by a number of legal systems. This was made possible through the
support of an international Advisory Boar d. The members (listed on page viii) have made available to the project the benefit of their
knowledge and experience and the Bank is greatly indebted to them and to the many others who have contributed views, suggestions and
critique. The draftsmen of the Model have combined a civil law and a common law approach and have sought to draw on a broad range of
legal and practical sources both in central, eastern and western European countries and el sewhere in the world.

One principle which has guided the drafting of the Model has been to produce a text which is compatible with the civil law concepts which
underlie many central and eastern European legal systems and, at the sametime, to draw on common law systems which have devel oped
many useful solutions to accommodate modern financing techniques. This aim underscores the economic function of alaw on secured
transactions. If the Model hasin places departed from some of the traditional legal concepts of secured transactions found in laws which
date from times when financing had a less important role, it is with aview to achieving a result which is economically efficient for both
lender and borrower. The lender must obtain real benefit from holding security but not at the expense of depriving the borrower of the use
of the assets given as security or the flexibility needed to operate an efficient business. Although the Model should be the basis for modern
legislation covering a wide range of sometimes complex matters it had to be kept ssimple in order to be of practical use for market
economiesin transition. The Model Law is, therefore, a basic system on which more sophisticated rules can be devel oped.



Several features of the Model Law should be noted:

1. Single Security Right
TheModel Law is based on the idea of a single security right (a ‘charge’) in respect of all types of things and rights. The
distinction between various traditional types of security rights, such as pledges of movables, pledges of rights, and mortgagesis
merged in oneright.

2. Right in Property
A charge under the Model Law isaproperty right and not amere obligation. Theright entitles the person receiving security to a
sale, in enforcement proceedings, of the things and rights taken as security and gives preference over unsecured creditorsin
insolvency proceedings.

3. Securing Business Credits
The Modél islimited to securing business credits since thisis the area of the most pressing need. It could be extended to cover
personal and consumer transactions in countries where adequate rules on consumer protection exist.

4. Minimum Restrictions
The parties to the charge are given a maximum flexibility to arrange their relationship as best suits their particular needs.
Mandatory requirements and restrictions on what the parties can agree have been kept to a minimum.

5. Flexible Definition of Secured Debt and Charged Property
Thereis also great flexibility in the way in which the parties can define the debt or debts which are secured and the things and
rights which are given as security. In both cases they can be described specifically or generally, they can be present or future and
they can change during the life of the charge. It suffices that they areidentified at the outset.

6. Public Registration
The Model works on the principle that charges are a matter for public knowledge. Since Roman law the creation of secret rights
in assets has been disfavoured. A person who gives assets as security but does not indicate this to his creditors creates an
impression of ‘false wealth’. The Model achieves publicity mainly by relying on registration of charges at a separate registry.

7. Broad Rights of Enforcement
Enforcement reliesin thefirst instance on self help, the person holding the charge being given broad but clearly defined rights to
sdll the charged property in whichever way he considers most appropriate. Thisis supported by the right of any interested party to
apply to the court for protection and to claim damages from the person enforcing the charge for any loss suffered as a result of
wrongful or abusive enforcement. The interests of persons entitled to the proceeds of sale are further protected by distribution
being made through a proceeds depositary

8. Sale of Enterprise
Where the charge covers all the assets of an enterprise there is the additional remedy of selling the enterprise as a going concern,
which may enable an enterprisein financial difficulties to be salvaged while increasing the recovery of the secured creditor. This
is acomplex area which will require development in each jurisdiction, in particular to take account of insolvency laws, but the
Model seeksto give at least a preliminary indication of how such a system might work.

9. Practical Application
A number of provisions have been included in the Model to cover practical matters which often cause difficultiesin secured
transactions, such astheinclusion of a‘charge manager’ and a definition of the continuing licence of the chargor to deal in the
charged property.

Thelaw itself isdivided into five main parts. Part 1 contains general provisions which set out who can give a charge, who can receive a
charge, and general rules concerning the secured debt and the charged property.

Part 2 deals with rules on the creation of charges and introduces the general distinction between registered char ges which have to be
registered at a charges’ registry, possessory char ges for which registration is not required but where the chargeholder takes and must retain
possession of the charged property, and unpaid vendor’s char ges which protect suppliers of goods who seek retention of title. Part 2 also
contains rules about the defences of a chargor against a charge and the rights and obligations of chargor and chargeholder and introduces
the idea of a charge manager who is designed to stand in the place of the chargeholder for most dealings concerning the charge.



Part 3 provides for the cases where third parties areinvolved, in particular the priorities between different chargeholders, the transfer of a
secured debt (and a charge), the licence of the chargor to deal in the charged property and the acquisition by third parties of things or rights
which are subject to a charge.

Part 4 sets out a system of enfor cement proceedings. The Model allows the person taking security to enforce the charge immediately after
afailureto pay the secured debt. Thereis no requirement of a court order to enable the chargeholder to enforce his charge and the Model
allows considerable flexibility to the person enforcing a charge while including protections against abuse.

Therules on enforcement have to interface with local insolvency laws and will have to be adapted to local procedural rules. It isvital that
appropriate provisions on enforcement be included. Without a clear right to enforce, the chargeholder is deprived of hisremedy and a
charge becomes valueless.

Part 4 of the Model is completed by a definition of the different events which cause a charge to terminate.

Finally, Part 5 sets out rulesfor registration at a separate charges' registry. Again these will need to be supplemented according to the
needs of each country. It is of particular importance that registration does not involve cumbersome procedures but remains a simple, low
cost administrative act.

The Modél is designed to provide afair balance between the competing but legitimate interests of debtor, secured creditor and other parties.
Such a system should be comprehensive, with different parts being dependent on each other. It is not sufficient for central and eastern
European countries to have alaw on secured transactions: it has to be alaw which works and the Model will have to be adapted to interface
with local law, for example in the areas of contract law, land law, company law, court procedures and insolvency rules. In places the Model
may give an indication of how that interface may occur but the draftsmen intentionally have limited the Model to secured transactions.

This publication contains the full text of the final version of the European Bank’s Model Law on Secured Transactions and a practical
commentary which gives a short explanation of the concepts developed in the Model and the way that it may work in practice. Time was of
the essence for this project. The Model had to be produced quickly and although 18 months may seem along time, it was not for those
working directly on the project. The ‘final’ version of the Model will, it is hoped, remain aliving text which can be developed further as
experienceis gained in using the Model to develop national laws.

The Moded aimsto assist central and eastern European countries in multiple ways. Now that the drafting has been completed the task ahead
isto usethe Modd as a basis from which national laws can be developed; the way that thisis done will vary from country to country. In
several jurisdictions the drafts of the Model Law have already contributed to the process of producing new legislation. The level of interest
that has been shown in the project gives us confidence that sufficient momentum will be generated to move from the Model Law to national
legislation as part of the transition towards open market-oriented economies. It may also be that this exercise of developing modern
legislation for secured transactions in central and eastern Europe will provide useful lessons for other parts of the world.

John L. Simpson Jan-Hendrik M. Rover
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NOTE ON TERMINOLOGY

The choice of terms was necessarily a compromise. We have sought to use terms which will not mislead but we are avare
that expressions will bear different connotations to lawyers from different jurisdictions. The model has been prepared
drawing on the experience of many lawyers from many jurisdictions and, therefore, terms used should be read generally and
detached from particular meanings they may have acquired in the context of a specific law.

‘Property’ has awide meaning to some but implies land or real estate to others; we refer often to ‘things or rights'. The
model covers security or ‘charges over anything which is capable of being owned; ‘ownership’ is another example of a
concept which must be interpreted broadly. ‘ Persons’ includes natural persons and legal persons. The time we spent
discussing and deciding terminology has been rewarding in that it has led to closer analysis of many concepts. The model
will, however, be translated and that process will inevitably involve the use of terms in other languages which are not perfect
equivaents. There comes a stage, therefore, in the context of amodel law at which further examination of exact meaningsis
counter-productive.

Although we have resisted the temptation of including a detailed definitions section some terms have had a precise meaning
attributed to them, in particular the following:

Charge....ccoooveeieirereee e Article1.1
(01170 o Article2
Chargeholder .........cccceovvevvnvrinericceene Article 3.1
Secured debt........oeeerrereinecee Article4.1
Charged property........cccceeerreneeenenenes Article5.1
Enterprise charge..........ccccvvveveceinnnennes Article5.6
Registered charge Articles6.2 and 8
Unpaid vendor’scharge............... Articles6.3and 9
Possessory charge.................... Articles 6.4 and 10
Charging instrument...........cccceeeveereene. Article 7.1
Registration statement........c.ccceeereevennee Article8
Charge manager .........coeevverereereeereenes Article 16
Enforcement notice... . Article22.2
Enterprise administrator .........ccoceevevenne. Article 25.5.1
Proceeds depositary ........ccovveevenreennnnns Article27.1

Supplementary registration statement..  Article 33

Customs vary asto the inclusion of cross-referencesin legal texts. Although they can help to hold the text together for the

uninitiated reader and to enable him to see relationships between provisions they can make alaw hard to read. Many cross-
references have been included in the model in order to facilitate comprehension but this practice does not necessarily have
to be followed for national laws.



Part 1. General Provisions

Article 1. Natureof aCharge Article1
11 Things and rights may be encumbered by the owner witha 1.1

security right (called acharge) in order to grant security

for adebt.
12 This law does not prevent a security right arising 12
121 by operation of law or by judicial or
administrative act; or
122 pursuant to [specific exceptions to be
determined separately for each jurisdiction].
Article 2. Person Giving a Charge Article2

Any person may grant a charge over his things and rights except
that anatural person may grant a charge only as part of his business
activity and only over things and rights used for that activity at the
time of creation of the charge pursuant to Article 6.7. The person
granting the chargeis called the chargor.

The model creates a single form of consensual security
right which isaright in property (right in rem). The term
‘charge’ isused becauseit is probably the most general
and neutral expression in English to cover consensual
security rights.

The model does not attempt to exclude other methods of
creating security. These may be:

e asecurity right which ariseswithout requiring any
agreement between the parties (1.2.1), for examplein
many jurisdictions the repairer of amachine hasalien
over the machine in respect of the cost of the repair;

e under existing lawsin ajurisdiction (1.2.2): where
security laws exist any new law may replace them or it
may be designed to fit around them;

* by the granting of other rightsin respect of property:
there are many techniques which may achieve asimilar
effect to the granting of a charge under the model (for
example, financial leasing contracts, outright transfers
of title, assignments of debts); these are not within the
scope of the model. The model does, however, cover
retention of title clauses by treating them as an unpaid
vendor’s charge (see Article 9).

Since domestic and consumer financing give rise to issues
of consumer protection which are not addressed in the
model it excludes charges by a natural person other than as
part of his business activity. However, for jurisdictions
where adeguate consumer protection laws exist it would be
possible to extend the model to cover individuals acting in
a non-business capacity.

The person giving the charge must be the owner of the
charged property (see also Article 6.5.1). If a person has the
right to transfer title to something, then he also has aright
to chargeit (see also Articles 5.2 and 5.3). In the case of an
enterprise charge, the chargor must be a corporate entity
(see Article 6.6). For the time of creation of a charge the
relevant timeis as referred to in Article 6.7 and not the time
of deemed creation as referred to in Article 6.8. The chargor
does not have to be the person owing the debt that is
secured (see Article 4.3.1), although he very often will be.



Article 3.

31

32

Article 4.

41

4.2

43

Person Receiving a Charge

A charge may be granted to any person or personsto
whom the debt or any of the debts being secured is owed.
The person receiving the charge or to whomit is
transferred is called the chargehol der.

The chargeholder may appoint another person (called a
charge manager) to act in his placein relation to a charge
pursuant to Article 16.

Secured Debt

A charge may secure one or more debts (called a secured
debt).

For the charge to be valid the secured debt must be
capable of expression in money terms whether in national
or foreign currency or monetary units of account or any
combination of these. A charge securing an obligation
which is not yet translated into a money obligation is not
enforceable until this translation occurs.

A secured debt may be

4.3.1  owed by any person or persons who need not be

the chargor;

4.3.2  identified specifically or generdly;

4.3.3  governed by nationa or foreign law;

Article3

31

3.2

Article4

4.1

4.2

431

433

The chargeistied to the secured debt (see Articles 18.1,
32.1.2 and 32.1.9) and the only person to whom the charge
can be granted is the person to whom the debt is owed.
Where the secured debt is owed to more than one person
the charge may be granted to a number of chargeholders
(and in that case any act required under the model by the
chargeholder must be performed by or on behalf of each of
them).

A ‘charge manager’ may be used to facilitate the practical
operation of the charge (see Article 16).

The expression ‘secured debt’ has awide meaning and
depends largely on what the parties agree. It may cover a
single specific debt or several specific debts, asingle
category of debts or several categories of debts, or it may
cover any combination (see Article 4.3.2). It may also cover
a permanently changing ‘pool’ of present and future debts
(see Articles 4.3.4 and 4.4), for example, all monies
becoming payable under a supply agreement.

A chargeis not immediately enforceable until thereis
failure to pay the secured debt (see Article 22.1). There
must therefore be a determined or determinable debt for
money. An obligation to supply goods cannot be a secured
debt but the obligation to pay damages for failure to supply
can be. It does not matter that the debt isto be calculated by
using aformula, an index or any other means of
determination provided that it is a debt for money when the
chargor takes any steps to enforce the charge.

Where the chargeis not granted by the person who owes
the secured debt the relationship between the chargor and
the debtor is amatter to be determined between them.

The fact that the secured debt is subject to aforeign law
doesnot in itself affect the creation of acharge, but it will
be relevant in determining the creation, validity and
enforceability of the secured debt on which the charge
depends (see Article 6.5.3).



4.3.4 conditional or future.

4.4

45

4.6

A debt which is created after the date of the charging
instrument will be included in the secured debt if that debt
isidentified in the charging instrument.

The amount of the debt secured by a chargeislimited to

the maximum shown on the registration statement pursuant

to Article 8.4.3 or, in the case of a possessory charge, in
the charging instrument pursuant to Article 7.3.3 plus any
additional amounts included pursuant to Article 4.6.

The following additional amounts areincluded in the
secured debt unless otherwise agreed between the chargor
and the chargeholder

46.1

4.6.2

4.6.3

464

interest on the secured debt to the extent
contractually payable from the time at which the
chargeis created or deemed to be created
pursuant to Article 6.7 or 6.8 until the date of
payment; and

interest on the secured debt payable by operation
of law; and

reasonabl e costs properly incurred by the
chargeholder in preserving and maintaining the
charged property and in enforcing the charge;
and

damages for any breach of the contract under
which the secured debt arises up to twenty per
cent.
46.4.1  of the maximum amount of the
secured debt included in the
registration statement pursuant to
Article 8.4.3 or the charging
instrument pursuant to Article 7.3.3;
or

434

4.5

4.6

4.6.1

4.6.2

The debt does not have to exist or be owing to the
chargeholder at the time the charge is granted. For a charge
to be created it is sufficient if the debt isidentified in the
charging instrument (see Article 4.4). That identification
can be very general (see Article 4.3.2). For example, a
charge securing a bank facility may cover not only amounts
advanced at the time the chargeis created but also
subsequent advances. If an advanceis repaid and then re-
advanced the charge may still exist.

Stating the maximum amount is important as it ensures that
the parties have agreed as to the extent of the secured debt,
it gives ameaningful indication to third parties of the
relative importance of the charge and it avoids potential
secret security rights where a charge appears to be of less
valuethan it actualy is. It may also help to preserve the
chargor’s ahility to grant further charges. It is not necessary
to state the maximum amount in the case of an unpaid
vendor’s charge because it is always limited by reference to
the unpaid purchase price (see Article 9.2.1).

Interest, maintenance and enforcement costs and damages
areincluded automatically in the secured debt in addition
to the maximum amount. Thisis included for convenience
and the parties to a charge may agree to exclude or modify
this provision.

This coversinterest which is payable contractually, for
example under the terms of aloan agreement.

This covers non-contractual interest, for example where a
court awards interest on the debt claimed.



Articleb.
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4.6.4.2 inthe case of an unpaid vendor’s charge, of the
unpaid part of the purchase price referred to in

Article9.2.1.

Charged Property

A charge may encumber one or more things or rights
(called charged property).

Charged property may comprise anything capable of being
owned, in the public sector or in the private sector,
whether rights or movable or immovable things, and
including debts due from the chargeholder to the chargor.
The charged property includes any thing or right which, at
the time of creation of the charge or subsequently, is
attached or related to the charged property and which on a
transfer of ownership of the charged property as described
in the charging instrument would be included with the
charged property by operation of law.

Things or rights which are not capablein law of being
transferred separately cannot be charged separately.

A charge is valid notwithstanding any agreement entered
into by the chargor not to charge things or rights except

54.1  wherethe charged property is a contractual
obligation which is not a debt for money; or
5.4.2  asprovided under Article 12.6.

An agreement that a contractual right
which is not adebt for money is not
transferable is deemed unless
otherwise provided to be an
agreement that the right cannot be
charged.

Article5

51

52

53
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The expression ‘charged property’ has a wide meaning and
depends largely on what the parties agree. It may cover a
single specific item or several specific items, asingle
category of property (for example, all raw materialsin a
warehouse) or several categories (for example, all raw
materials and all finished products), or it may cover any
combination (see Article 5.5).

A charge may be granted over things or rights of all kinds.
Where the chargeholder owes money to the chargor, for
example where a lending bank also holds accounts for the
chargor, the chargor may charge those debts back to the
chargeholder.

If aperson has the right to transfer title to something, then
he also has aright to charge it (see also Article 5.3). A
charge may be granted over things and rightsin the public
sector in the same way as in the private sector but where the
law restricts the right to transfer things and rights the right
to grant a charge will be similarly restricted (see Article
5.3).

Since a charge creates rights in property and, in
enforcement proceedings, gives the right to transfer
ownership of the charged property (see Articles 22 to 25),
any provision of law which restricts things and rights being
transferred also operates to restrict their being charged. If,
for example, the law prevents an employer transferring his
rights under an employment contract then those rights
cannot be charged.

A person taking a charge needs to be assured that thereis
no restriction preventing his doing so. In practice he will
need to satisfy himself that the chargor is owner of the
things or rights being charged. Once he has done that he
may assume that they can be charged. If an owner of things
or rights agrees not to charge them, he may be liable to the
person with whom he has made the agreement for any
breach of that agreement but the charge created in breach
will bevalid.

There are two exceptions: first, where the charged property
isacontractual obligation (other than a debt for money), for
example obligations of a supplier to the chargor under a
supply agreement or obligations of a builder to the chargor
under a building contract; and secondly, in the case of a
charge of a secured debt where the parties may agree that
the charge of the secured debt does not extend to the charge
given in respect of that debt (see Article 12.6).
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Charged property may be identified specifically (in which

case the charge is a specific charge) or generally (in which case the
chargeisaclass charge).

56

57
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5.10

Where a class charge covers

56.1  dl thethingsand rights used in an enterprise
which is capable of operating as a going concern;
or

5.6.2  such part of the things and rights of an enterprise

as needs to be transferred to enable an acquirer to
continue the enterprise as a going concern;

the charge may be registered as an enterprise charge
pursuant to Article 8.4.5.

Charged property may be situated within or outside the
jurisdiction.

A charge may be expressed to cover things and rights not
owned by the chargor at the time at which the chargeis
deemed to be created pursuant to Article 6.8.

A charge extends to things and rights which become
owned by the chargor after the charge is deemed to be
created pursuant to Article 6.8 if they are identified in the
charging instrument.

The charged property automatically extends to any rights
of the chargor under any insurance policy which covers
loss or reduction in value of the charged property.

55

5.6

5.7

5.8/5.9

5.10

The charged property may cover a permanently changing
pool of present and future assets, for example inventory
(see Article 5.8). Thereis no requirement in the model for
items of charged property to be listed individually or
labelled.

The enterprise charge only relates to corporate entities (see
Article 6.6). The particular feature of an enterprise charge
isthat it entitles the chargeholder to the remedy of selling
an enterprise as a going concern

(see Article 25).

The charged property may be in the jurisdiction where the
charge has been created or outsideit. A charge can,
therefore, be taken over things or rights which only come
into the jurisdiction at alater date or which move in and out
of thejurisdiction. The chargeis created even if the charged
property is outside the jurisdiction but enforcement rights
will depend on the rules of the jurisdiction whereit is
situated at the time of enforcement.

A charge may be expressed to cover things or rights which
are not yet owned by the chargor either because they do not
yet exist or because they are owned by another person. A
charge over al the equipment in afactory may also cover
new equipment asit is received. The chargeasaright in
property does not exist until the charged property is owned
by the chargor (but onceit is owned by him the chargeis
treated asif it was created earlier — see Article 6.8).

The right to receive payment under an insurance policy isa
debt to which Article 12 will apply. In order to protect his
rights the chargeholder should notify the insurer of the
charge. The effect of Article 5.10 isto include insurance
rights in the charged property even if the parties have not
provided for that in the charging instrument.

The charged property does not include the proceeds of its
sale. The chargor is under an obligation not to deal in the
charged property (Article 15.2) other than as permitted
under the licence pursuant to Article 19 or 20. If asaleis
made in breach of this obligation things or rights are
generally transferred subject to the charge (Article 21.1)
and the charged property now owned by the acquirer is till
encumbered by a charge. The chargeholder will have a
claim in damages against the chargor for any loss resulting
from the breach (see Article 15.2).



Where a chargeholder wants a charge to extend to property
into which the charged property may be converted or
transformed he should expresdly provide for this at the
outset: for example a charge over debts may be combined
with a charge over the bank account into which the debts
are payable; a charge over raw materials may be combined
with a charge over work-in-progress and/or finished
products. The charge over the charged property which is
transformed terminates (Article 32.1.4).



Part 2. Creation of a Charge

Article 6. General Rules for the Creation of a Charge
6.1 A charge may be only
6.1.1  aregistered charge; or
6.1.2  anunpaid vendor's charge; or
6.1.3  apossessory charge.
6.2 A registered chargeis created by
6.2.1 thechargor and the chargeholder entering into a
charging instrument pursuant to Article 7; and
6.2.2  registration of the charge pursuant to Article 8.
6.3 An unpaid vendor’s chargeis created pursuant to Article
9.1.
6.4 A possessory chargeis created by 6.4
6.4.1 thechargor and the chargeholder entering into a
charging instrument pursuant to Article 7; and
6.4.2  possession of the charged property being given
pursuant to Article 10.1.
6.5 A chargeis created only if 6.5
6.5.1 thechargor asreferred toin Article 2 isthe
owner of the charged property; and
6.5.2  thechargor hasthe power to grant the charge at
the time the charge is created or deemed to be
created pursuant to Article 6.7 or 6.8; and
6.5.3  thecharge secures adebt asreferred to in Article
4.2.
6.6 An enterprise charge may only be created by a[company]. 6.6
6.7 The time at which a charge over things or rightsowned by 6.7

the chargor is created is

6.7.1  inthecase of aregistered charge, the time of
registration of the charge pursuant to Article 34.4
unless the charge was initially created as an
unpaid vendor’ s charge or a possessory chargein
which case it isthe time of initial creation in
accordance with Article 6.7.2 or 6.7.3;

Article 6

Articles 6.1 to 6.4 set out the three ways in which a charge
may be created.

Possession by itself is not adequate to create a charge: there
has also to be a charging instrument (see Article 7). Where
a person aready has possession of the property al that is
needed to create a chargeis for the owner and the person in
possession to enter into a charging instrument.

Fundamental principles which are already stated in Articles
1.1, 2 and 3.1 are that the chargor must be the owner of the
charged property and that the charge secures adebt. Article
6.5 also draws attention to the fact that the chargor must
have the power to charge a thing or right which he may lack
if, for example, heisin insolvency.

The appropriate term to describe corporate entities will vary
from jurisdiction to jurisdiction but it should cover all legal
persons that carry on commercial activities and can transfer
title to something. There are strong policy arguments
against permitting an individual to charge al or most of his
assets.

The time of creation of a charge must be clearly
determinable, particularly for deciding priorities (see
Article 17).



6.8

6.9

6.10

Article 7.

7.1

7.2

6.7.2  inthecase of an unpaid vendor’s charge, the time
at which title to the charged property is
transferred to the purchaser pursuant to Article
9.1;

6.7.3  inthe case of apossessory charge, the later of

possession of the charged property being given
pursuant to Article 10.1 and the date of signature
of the charging instrument by or on behalf of the
chargor.

Where aregistered charge is granted over things or rights
not yet owned by the chargor the charge is deemed to have
been created at the time provided under Article 6.7.1.

An unpaid vendor’s charge or a possessory charge is
converted into aregistered charge upon registration in
accordance with Article 8.2.

A chargor and a chargeholder may agree to add to the debt
secured by a charge, to increase the maximum amount of
the secured debt pursuant to Article 4.5, to add to the
charged property or to convert a charge as described in
Article 5.6 into an enterprise charge. Such addition,
increase or conversion is treated as the creation of a new
charge and is accordingly subject to all the provisions of
this law.

Charging Instrument

The chargor and the chargeholder must enter into an
agreement (called a charging instrument) except in the
case of an unpaid vendor’ s charge. One charging
instrument may relate to one or more charges.

The charging instrument may be in the form set out in
schedule 1.

6.8

6.9

6.10

Article7

7.1

7.2

The charge as aright in property is not actually created and
does not exist until the charged property is owned by the
chargor (see commentary to Articles 5.8/5.9). It would,
however, be unsatisfactory in practice if the time of
creation of a charge were determined separately for each
item of charged property depending on when the chargor
acquired it. The registered chargeis, therefore, treated as if
it were created at the time specified under Article 6.7.1
when all the formalities of creation have been completed.
Thisis particularly relevant when looking, for example, at
questions of priority (see Article 17). Article 6.8 does not
apply to an unpaid vendor’s charge or a possessory charge
since creation of the charge requires that title to the
movable thing is transferred to the chargor (in the case of
an unpaid vendor’s charge) or that the chargor gives
possession (in the case of a possessory charge).

An unpaid vendor’s charge has alife limited to six months
(Article 9.4.1) and a possessory charge will terminate
automatically when possession ceases (Article 32.1.8).
However, the charge can be extended without changing its
priority by subsequent conversion into aregistered charge
(see dlso Article 9.3 and 10.2).

The secured debt, the maximum amount of the secured debt
and the charged property are determined at the time of
creation (or deemed creation) of the charge. They can only
be added to or increased by creating a new charge which
consequently has a different priority from the first charge.
Similarly if achargeisto be an enterprise chargeit hasto
be registered as such at the outset.

A charging instrument is required for aregistered charge
and a possessory charge. For an unpaid vendor’s charge
thereis no need for a charging instrument but there must be
awritten agreement between the vendor and purchaser that
the vendor retains title or obtains a security right in the
movable thing (see Article 9.1). Parties may combine
different secured debts or charged property in one charge or
may create several chargesin one charging instrument.

The form of instrument in the schedule is optional.



7.3 In order to be valid the charging instrument must bein
writing and include

731

732

733

734

735

7.3.6

identification of the chargor, the person owing
the secured debt (if not the chargor) and the
chargeholder; and

specific or general identification of the secured
debt; and

in the case of a possessory charge, the maximum
amount of the secured debt expressed in national
or foreign currency or monetary units of account
or any combination of these; and

specific or general identification of the charged
property; and

signatures by or on behalf of
7.35.1

the chargor; and

7.35.2  thechargeholder; and

7.3

733

the date of the charging instrument being the date  7.3.6

of signature by or on behalf of the chargor.

74 A charge is not valid unless the charging instrument

contains a statement that the purpose of the document isto

create a charge or such purposeisimplied from the
instrument.

74

75 The charging instrument may include such other mattersas 7.5
the parties agree and may, subject to Article 6.10,
subsequently be amended by the parties. In order for an
amendment to be of effect against third partiesit must be
registered pursuant to Article 33.1.1.

7.6 If acharging instrument is signed by a person acting on

behalf of the chargor the charge is valid only if that person

isindependent of the chargeholder.

7.6

These are the minimum requirements for a charging
instrument without which it is not valid.

Where the charge is not possessory but registered it is
adequate for the maximum amount to be stated in the
registration statement (see Article 8.4.3); itisnot a
requirement for validity that it isin the charging
instrument.

The date of the charging instrument is the date of the
signature of the chargor. If the chargeholder signs at
another time that will not change the date of the instrument.
A chargeholder cannot obtain a charge from a chargor and
then delay its registration by not signing it himself until a
later date. The date of the charging instrument is
particularly relevant in view of the 30 day period provided
under Article 8.1.

It must be clear from the charging instrument that the
purpose isto create a charge.

The charging instrument is a contract between the parties.
Aswell as containing the elements needed for the creation
of achargeit may include such other contractual provisions
as the parties wish. The charging instrument may be
amended provided that the secured debt or charged

property are not added to or the maximum amount is not
increased or the charge is not converted into an enterprise
charge (see Article 6.10). Amendments may be of
importance to third parties, for example theinclusion of a
subsequent restriction of theright to transfer the charge (see
Article 18.1). In that case, however, the restriction would be
of no effect against a third party to whom the secured debt
and charge were transferred unless the amendment had

been registered at the charges' registry.

In order to protect the chargor the charging instrument and
the registration statement have to be signed by the chargor
himself or by someone acting for him who must be
independent of the chargeholder (see also Article 8.8).



Article 8.
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8.2

8.3

8.4

Registered Charge

In order to obtain registration of aregistered charge as
referred to in Article 6.2 aregistration statement must be
presented at the charges’ registry not later than 30 days
after the date of the charging instrument as defined in
Article 7.3.6. If aregistration statement is not presented by
that date the charge is not created.

In order to convert an unpaid vendor’s charge or a
possessory charge into aregistered charge aregistration
statement must be presented at the charges’ registry during
the time provided in Article 9.3 or Article 10.2.

The registration statement may be in the form set out in
schedule 2.

In order for aregistered charge to be valid the registration
statement must include

8.4.1 identification of the chargor, the person owing
the secured debt (if not the chargor), the
chargeholder and the charge manager (if
appointed); and

8.4.2  specific or general identification of the secured
debt; and

8.4.3  themaximum amount of the secured debt
expressed in national or foreign currency or
monetary units of account or any combination of

these; and

8.4.4  gspecific or general identification of the charged

property; and
8.4.5 inthe case of an enterprise charge, a statement
that the charge is an enterprise charge; and

8.4.6  signature by or on behalf of

8.4.6.1 thechargor and the charge manager (if
appointed); or

8.4.6.2 inthecase of aregistration statement
pursuant to Article 8.2, the
chargehol der; and

Article 8

8.1

8.3

8.4

84.1

8.4.2

8.4.3

8.4.4

8.4.5

8.4.6

Registration has to be within 30 days of the date of the
charging instrument. This avoids the creation of * secret’
charges where the chargehol der takes a charge but does not
register until he chooses. The thirty day period may be
extended where the registrar refusesto register and a new
registration statement is presented (see Article 34.3). The
model does not provide for advance registration. A
chargeholder should in practice ensure that the chargeis
registered before lending money or giving credit. It would
be possible to include simple provisions for advance
protective registration which gives a charge priority if
definitive registration is made within afixed period.

The form of statement in the schedule is optional.

If the minimum required information is not included in the
registration statement the charge is not valid.

A charge manager may also be registered subsequently (see
Article 33.1.2).

The identification in the registration statement must
correspond with the identification in the charging
instrument although of necessity it may be shorter.

In the case of a converted possessory charge, this should be
the same as the amount provided in the charging instrument
(see Article 7.3.3). In the case of a converted unpaid
vendor’s charge it should be the unpaid purchase price (see
Article9.2.1).

See commentary to Article 8.4.2.

Without this statement in the registration statement the
charge will not be an enterprise charge and it can only be
changed into one in accordance with Article 6.10.

Where achargeis created directly as aregistered charge the
registration statement has to be signed by the chargor (see
commentary to Article 7.3.6). In practiceit islikely that the
registration statement and the charging instrument will
often be signed at the same time. Where the charge has
aready been created as an unpaid vendor’s charge or a
possessory charge the chargor cannot prevent conversion
and, therefore, the chargeholder signs.



8.5

8.6

8.6.1

8.7

8.8

89

8.4.7  thedate of the charging instrument except where
an unpaid vendor’s charge is converted into a
registered charge; and

8.4.8  any additiona information required pursuant to

Article 8.5 or 8.6.

Where an unpaid vendor’s charge is being converted into a

registered charge the registration statement must in
addition to the information required under Article 8.4
include

85.1  astatement that the unpaid vendor’s chargeis
being converted into aregistered charge; and

8.5.2  thedate on which title to the charged property
was transferred to the chargeholder as referred to
in Article9.1; and

85.3  thedate and identification of the written

agreement referred to in Article 9.1

Where a possessory chargeis being converted into a
registered charge the registration statement must in
addition to the information required under Article 8.4
include

a statement that the possessory charge is being converted
into aregistered charge; and

8.6.2  thedate on which possession of the charged
property was given pursuant to Article 10.1 if
given after the date of the charging instrument.

Where there is more than one chargor a separate
registration statement must be presented for each chargor.

If aregistration statement is signed by a person acting on
behalf of the chargor the charge isvalid only if that person
isindependent of the chargeholder.

The time of registration is as provided in Article 34.4.

8.4.7

8.5.2

8.6.2

8.7

8.8

8.9

For a converted unpaid vendor’ s charge the date of the
relevant agreement must be included (see Article 8.5.3).

This determines the time at which an unpaid vendor’s
chargeis created (see Article 6.7.2).

Thisisrelevant for determining the time at which a
possessory chargeis created (see Article 6.7.3).

Joint owners may grant a charge but in that event the
charge hasto be registered against each of them and,

therefore, a separate registration statement for each is
required.

See commentary to Article 7.6.

The time of registration isimportant for determining the
time at which aregistered chargeis created (see Article
6.7.1).



Article9. Unpaid Vendor’s Charge

9.1

9.2

9.3

Article9
Where at or before the time of transfer of title by way of
sale of amovable thing there is written agreement between 9.1
the vendor and the purchaser that the vendor retainstitle
or obtains a security right in the thing until payment of the
purchase price

9.1.1 titletothethingisnot retained by the vendor but
istransferred to the purchaser asif such
agreement does not exist; and

9.1.2  thevendor simultaneously receives a charge over
the thing unless the parties otherwise agree
without any requirement for a charging
instrument or registration.

A charge created pursuant to Article 9.1 only secures

9.21  any part of the purchase price of the charged
property that remains unpaid at the time the
chargeis created; and

9.22  additional amountsincluded pursuant to Article
4.6.

At any time within six months of the date on which an 9.3
unpaid vendor’s charge is created it may be converted into
aregistered charge by registration in accordance with

Article 8.2.

Forms of retention or reservation of title are common in
many jurisdictions to secure credit in trade transactions.
The unpaid vendor’ s charge replaces reservation of title by
achargein favour of the unpaid vendor —title passes to the
purchaser and simultaneously a chargeis given back
automatically in favour of the vendor. The written
agreement referred to in Article 9.1 that givesriseto an
unpaid vendor’s charge may refer to the vendor retaining
title or to his receiving a charge: a vendor may expressly
provide that heisto receive a charge as provided under the
law but even if he agreesto retention of title he will till
obtain a charge. The parties do not actually need to be
aware of the provisions of Article 9.

There is no necessity to make any registration in respect of
an unpaid vendor’s charge unlessit is to extend beyond six
months (see Articles 9.3 and 9.4.1) or an enforcement
notice is delivered (see Article 22.7.1.2). As an unpaid
vendor’s charge is not registered a third party dealing with
the purchaser may well, therefore, be unaware of its
existence. The purchaser as chargor is under an obligation
not to dispose of the charged property except under a
licence pursuant to Articles 19 or 20 (see Article 15.2). If
he does, however, the acquirer will normally obtain good
title (see Article 21.2.7). In this respect the unpaid vendor’s
charge may give less protection than a registered charge
(see also commentary to Article 23.7.1).

An unpaid vendor’s charge, however, gives priority over
other charges pursuant to Article 17.3.

The unpaid vendor’s chargeis intended to cover saleson
normal credit terms. In the case of a 90 day credit period
the vendor has a further three months in which to take
action for afailure to pay and, if necessary, to register his
charge. Where the saleis on credit terms which in practice
would not permit enforcement to be commenced in the case
of non-payment within 6 months, a registered charge
should be taken to protect the unpaid vendor.



9.4

Article 10.

10.1

10.2

Article 11.

111

11.2

An unpaid vendor’ s charge terminates
9.4.1  six months after the date on which it was created
unless an enforcement notice has been delivered
pursuant to Article 22.2 in respect of the charge
or any other charge over the same charged
property; or

9.4.2 intheother events provided under Article 32.

Possessory Charge

Where the charged property is capable of transfer by
delivery the chargeholder or a person nominated by the
chargeholder or a person holding on terms agreed between
the chargeholder and the chargor may before or after the
date of the charging instrument be given possession of the
charged property by the chargor in which case registration
pursuant to Article 8 is not required.

At any time while possession as referred to in Article 10.1
continues a possessory charge may be converted into a
registered charge by registration in accordance with
Article 8.2.

Additional Registration

Where additional registration of achargeisrequired
pursuant to this Article 11 a charge created pursuant
to Article 6 cannot be enforced until such
registration has been made.

[Add specific requirements for additional
registration to be determined separately for each
jurisdiction.]

Article 10

10.1

10.2

Article 11

A possessory charge can only be granted over property
which is capable of transfer by delivery. Possession by
itself is not adequate to create a charge: a charging
instrument is also required (see Article 6.4.1). Under the
model it would not be possible for any person in possession
of property to be able to claim that he has a charge merely
by reason of possession. Granting a charge is an act with
serious legal consequences and a minimum of formality is
desirable.

There is no necessity to make any registration in respect of
a possessory charge unless an enforcement noticeis
delivered (see Article 22.7.1.2).

If a possessory charge isto be converted into a registered
chargeit isimportant that this occurs while possession
continues. A possessory charge terminates when possession
ceases (see Article 32.1.8).

This Article needs to be drafted to fit the particular needs of
each jurisdiction. It isabasic principle of the model that all
registered charges (including charges converted into a
registered charge, see Article 6.9) should be registered in
the same place pursuant to Article 8. In cases where the
charged property is also registered in a different register a
decision isrequired by each country as to whether charges
need also to be registered there. The most common example
will probably be land but it may also apply, for example, to
ships, aircraft, registered intellectual property and
registered shares.

The formalities for creating the charge must be kept simple.
Any additional registration required under Article 11 can be
carried out subsequent to the creation of the charge but

« it will not be possible to enforce the charge until

Article 11 requirements have been fulfilled; and

* thetime of fulfilling those requirements is relevant for

determining the priority of the charge (see Article
17.5); and



Article 12.

121

12.2

12.3

Charge of a Debt

Where the charged property is a debt for money the person
owing the charged debt may satisfy it in a manner agreed
with the chargor unless the chargeholder notifies that
person pursuant to Article 12.2.

The chargeholder may at any time notify the person owing
the charged debt that the charge exists. In that event

12.2.1 thecharged debt can be satisfied only by
payment to the chargeholder or to such person as
the chargehol der nominates unless the
chargeholder otherwise agrees; and

12.2.2 thechargeholder may directly pursue the person

owing the charged debt for that debt.

For a notice given pursuant to Article 12.2 to be valid it
must

12.3.1 beinwriting; and

12.3.2 identify the chargor; and

Article 12

121

12.2

* inthe case of an enterprise charge the chargor has a
licenceto sell the charged property until those
requirements have been fulfilled (see Article 19.4).

Since the charge is already created prior to Article 11
registration a person acquiring property cannot rely solely
on the register where the property is registered: he must
also look at the charges' register against the name of the
chargor. If he does not and there is a charge over the
property registered on the charges’ register he will generally
acquire subject to that charge (see Article 21.1). Thereisin
particular an exception in the case of an enterprise charge
(see Articles 19.4 and 21.2.1).

A charge over a debt for money may be of little practical
valueif the chargeholder cannot be assured of receiving the
debt when it ispaid. Articles 12.1 et seqg. provide for an
option for the chargeholder to give notice to the third party
debtor; when such noticeis given the third party debtor can
only satisfy the debt by paying directly to the chargeholder
who has a direct right to sue for the debt. It is always open
for the chargeholder to agree for payment to be made to
some other person, even after notice has been given (see
Article 12.4).

Once payment of the charged debt is made by the third
party debtor to the chargeholder the debt is satisfied and the
charged property ceases to exit; the charge therefore also
ceases to exist (see Article 32.1.3). The monies received by
the chargeholder reduce the secured debt unlessit is not yet
payable; in that case the chargeholder should account to the
chargor subject to any agreement between them. It would
also be possible for a charge to be granted over the payment
proceeds as well as the debt (for example by requiring them
to be paid into a specified bank account and taking a
charge over that account) but this would have to be
expressly provided for.

The manner in which the notice is given is amatter for the
general law of each jurisdiction.



12.3.3  describe the charged debt either specifically or
generaly in a manner which enables the person
owing the charged debt to identify it; and

12.3.4 include clear instructions as to the person to

whom the charged debt isto be paid.

124 Theinstructions given pursuant to Article 12.3.4 may be
amended by a subsequent notice in accordance with
Article 12.3.

125  Upon acharged debt being satisfied the charge terminates
pursuant to Article 32.1.3.

126  Wherethe charged property is a secured debt the charge 12.6

over the secured debt extends to the charge given in
respect of that debt unless otherwise provided in the
charging instrument for either charge. Where the charged
property is described as the charge given in respect of a
secured debt it is deemed to include that debt.

Article13.  Charge of a Contractual Obligation other thana  Article 13
Debt

Where the charged property is a contractual obligation which is not
a debt for money the person owing the contractual obligation may
satisfy it in the manner agreed with the chargor unless

13.1  the person owing the contractual obligation has received
notice from the chargeholder pursuant to Article 23.3; and
13.2  the chargeholder exercises the chargor’ s rights pursuant to
Article 23.3.3.
Article14.  Rights and Defences .
Article 14
141 A chargeholder may only claim rights arising out of a 14.1
chargeif the charge has been created pursuant to Article 6 and has
not been terminated pursuant to Article 32.
14.2 A chargeholder may only claim rights arising out of a 14.2

chargein relation to adebt if the charge extends to that
debt.

The model provides that a charge cannot be transferred
without the debt it secures (see Article 18.1): it cannot,
therefore, be charged unless the secured debt is also
charged and the assumption is made that any transfer or
charge of the secured debt extends to the charge. It is,
however, open to the chargor and the chargeholder of either
the charge over the secured debt or the charge given to
secure that debt to agree otherwise in the charging
instrument. Thisis one of the exceptions to the principle
that an agreement by the owner of property not to charge it
isnot valid against a subsequent chargeholder (see Article
5.4.2).

A charge can be taken over personal contractual rights of
any nature. A distinction is drawn between a debt for
money and other contractual rights, for example the rights
under a supply contract or alicensing agreement. Unlikein
the case of a secured debt the obligation and the manner of
its satisfaction are not affected by the charge until
enforcement has commenced; at that time the chargeholder
may exercise the chargor’ s rights including the right to take
any court action (see Article 23.3). It remains open to the
chargor, the chargeholder and the person owing the
contractual obligation to agree otherwise.

Article 14 lists certain basic principles concerning the
creation, validity and enforceability of a charge.

A chargor can only claim rights and a chargor can only
raise defencesif a charge exists. The charge must have been
created (see Article 6) and not been terminated (see Article
32).

See Article 4.



14.3

144

145

14.6

Article 15.

151

15.2

153

A chargeholder may only claim rights arising out of a 14.3
chargein relation to charged property if the charge extends
to that property.

A chargeisvalid and enforceable only to the extent that 14.4
the secured debt is valid and enforceable.

In any proceedings brought by the chargeholder claiming
rights arising out of the charge

145.1 thechargeholder must prove that the charge has
been created; and

14.5.2 thechargor or other party must prove that the
charge has terminated or that any defences which
he claims apply.

A chargor, any other chargeholder with a charge
over the same charged property or any other party
claiming rights in the charged property who disputes
the creation or validity of the charge or claimsthat a
charge has been terminated may apply to the court
for a declaration that the charge is not created, is
invalid or has been terminated.

Rights and Obligations of Chargor and
Chargeholder

The chargor and the chargeholder are free to determinethe  15.1
rights and obligations of each of them except as otherwise
provided by law.

The chargor is under an obligation not to deal in the 15.2
charged property except under alicence pursuant to

Article 19 or Article 20 and is liable to the chargeholder

for any loss suffered as a result of breach of this

obligation.

The chargor has, except in the case of a possessory charge
and unless otherwise agreed, the right

15.3.1 to make use of or apply the charged property
including to combine the charged property with
any other thing or right, to apply the charged
property in any manufacturing process and,
where the charged property has been acquired for
consumption, to consume the charged property;
and

153.1

Article 15

See Article 5.

The chargor may raise against the chargeholder any
defences which relate to the secured debt even if the debtor
isadifferent person. The model does not make any
reference to the relationship between chargor and debtor. A
chargeholder may enforce his charge against the charged
property pursuant to Articles 22 to 25 without having to
concern himself with the chargor’ s rights against the debtor
(see commentary to Article 4.3.1).

The basic principleis that the parties may agree rights and
obligations between themselves.

If achargor transfers charged property in breach of this
Article heisliableto the chargeholder. For the position of
the acquirer see Article 21.

Unless he specifically agrees the chargor should not be
fettered in the manner in which he uses the charged
property. Where the charged property is combined with
other property or applied in a manufacturing process the
charge may terminate (see Articles 32.1.4); if it is
consumed the charge will terminate (Article 32.1.3). There
may often be circumstances where the parties to a charge
agree restrictions on the use of charged property.



154  Thechargor and the chargeholder have unless they 15.4
otherwise agree the following further rights and
obligations
15.4.1 except in the case of a possessory charge, the
chargor must preserve and maintain the charged
property subject to hisright to use it pursuant to
Article 15.3.1. Where possession of the charged
property is passed to athird party the chargor
remains under an obligation to ensure that the
charged property is preserved and maintained;
and
15.4.2 inthe case of a possessory charge, the
chargeholder must preserve and maintain the
charged property; and
15.4.3 the party not in possession of the charged
property has aright to inspect; and
15.4.4 thechargor must insure the charged property 15.4.4
against such risks as are habitually insured
against by a prudent person owning similar
things or rights.
Article16. Charge Manager Article 16
16.1  Thechargeholder may at any time appoint a charge 16.1
manager for aregistered charge either in the charging
instrument or in a separate document.
16.2  The charge manager may be a chargeholder or athird 16.2

15.3.2 toreceive any fruits arising out of the charged 1532
property.

Rights arising pursuant to this Article 15.3 terminate upon
an enforcement notice being delivered pursuant to Article
22.2.

party. Where a charge is granted to more than one
chargehol der the appointment of the charge manager and
any termination of that appointment must in order to be
valid be made by or on behalf of al the chargeholders.

The fruits remain part of the charged property until they are
separated from it (see Article 5.2).

The parties are free to vary the provisions of Article 15.4 by
agreement.

The obligation to insure is drafted in very general terms and
may need to be adapted to specific jurisdictions. It extends
to charged property under al types of charges including an
unpaid vendor’s charge and a possessory charge even if the
chargeholder isin possession.

The ‘charge manager’ is more than a mere representative of
the chargeholder; in practical terms he stands in the place
of the chargeholder for the purposes of al dealings with
third parties in relation to the operation of the charge (but
not for transferring the chargeholder’ s rights to the secured
debt and the charge). Thisroleislikely to be of particular
relevance where the charge is given to a number of
chargeholders, for example a pool of lending banks or the
holders of bonds or where the chargeholder is not resident
in the jurisdiction.

The appointment may be at the time of creation of a
registered charge or at any time during itslife. A charge
manager cannot be appointed for an unpaid vendor's
charge or a possessory charge.

There are no specific qualifications required to act as
charge manager. Where there are several chargeholders they
may appoint one of their number.



16.3

16.4

16.5

16.6

16.7

The powers and obligations of the charge manager are as 16.3
provided in this Article 16 and any agreement relating to

those powers and obligations is of effect only between the
partiesto that agreement.

Immediately upon a charge manager being registered 16.4
pursuant to Article 8.4.1 or 33.1.2

164.1 16.4.1

the charge manager becomes entitled to exercise
in the place of the chargeholder all the rights of
the chargehol der arising under the charge
including but not limited to the right to take
enforcement proceedings pursuant to Articles 22
to 25 but excluding any right to transfer the

secured debt;

16.4.2 thechargeholder ceases to be entitled to exercise
such rights while the charge manager is

appointed;

16.4.2

16.4.3 thecharge manager becomesliableto performall  16.4.3

the obligations of the chargeholder to third
parties arising out of the charge notwithstanding
the continuing liability of the chargeholder.

When a person isregistered as a charge manager pursuant ~ 16.5
to Article 8.4.1 or 33.1.2, any act of that person as charge
manager is binding on the chargeholder even if the

appointment of the charge manager isinvalid except where

the person claiming against the chargeholder has actual
knowledge at the time of the act of the invalidity of the
appointment.

The appointment of a charge manager can be terminated 16.6
by the chargeholder or the charge manager at any time

subject to any agreement between them. The termination
becomes effective against athird party at the time when he

has actua knowledge of the termination or, if he does not

have such knowledge, at the time when the termination is
registered pursuant to Article 33.1.3.

Upon any transfer by a chargeholder of the secured debt 16.7
extending to the charge the powers and obligations of a

charge manager pursuant to this Article 16 continue and

the charge manager actsin the place of the new

chargehol der.

A person dealing with the charge manager can assume that
he has the powers and obligations set out in Article 16.

Registration is the trigger to the charge manager acquiring
his special status. Prior to registration the appointment is
not effective against third parties. In practical terms Article
16.4 means that where a charge manager is appointed the
word ‘chargeholder’ can be read as ‘ charge manager’ in all
provisions relating to the rights and obligations arising
under the charge except in relation to a transfer of the
secured debt (see Article 16.4.1). The appointment of a
charge manager may be registered on the charges' register
immediately when the charge is registered (Article 8.4.1) or
subsequently (Article 33.1.2).

The charge manager does not obtain any proprietary right
in the charge and has no power to transfer the secured debt
or the charge.

Where a charge manager has been appointed third parties
have to deal with the charge manager.

If acharge manager fails to fulfil the obligations of the
chargeholder third parties have adirect right against both
the charge manager and the chargeholder. They do not have
ny right to double recovery; the rights as between
hargeholder and charge manager in respect of any liability
o third parties depend on the agreement between them and
n any general provisions of law.

A third party is entitled to assume that a person registered
on the charges’ register as charge manager has been
properly appointed (unless he actually knows that thisis not
the case). Thereis no obligation on him to make enquiries.

As with the appointment registration is the trigger which
makes termination effective against third parties unless a
person has actual knowledge of the termination.

A third party dealing with a charge manager does not need
to concern himself with any transfer of the secured debt and
the charge that may have taken place whether registered or
not (see commentary to Article 18.3).



Part 3. Involvement of Third Parties

Article 17.

171

17.2

17.3

174

Priorities between Chargehol ders

A chargor may grant more than one charge over the same
right or thing.

The priority between different charges over the same
charged property is determined in accordance with the
time at which they were created or deemed to be created
pursuant to Articles 6.7 or 6.8 except as otherwise
provided in this Article 17. Wheretitle to athing or right
isacquired subject to a charge that charge will have
priority over any charge granted by the acquirer.

An unpaid vendor’s charge takes priority over any other

charge granted by the purchaser over the thing transferred.

A possessory charge over negotiable instruments or

negotiable documents takes priority over any prior charge.

Article 17

171

17.2

17.3

174

It is possible to have more than one charge covering the
same property. What is needed is clarity asto which charge
hasfirst claim. Article 17 only deals with priorities as
between security rights. Priorities determine the order of
distribution of the proceeds of sale between different
chargeholders (see Article 28.3.4). They also have an effect
on the right to enforce an enterprise charge between
different enterprise chargeholders (see Article 22.7.6).

Priorities other than those under Article 17 may exist in the
case of insolvency; thiswill depend on the law of each
jurisdiction. However, the existence of such other priorities
may detract seriously from the purpose of the chargeif they
give more than very limited rights. Creditors will seelittle
advantage in taking a charge if it does not give them real
protection in the event of insolvency. It will be necessary to
examine carefully how the model interacts with existing
national law in this area (see also Article 31).

The general ruleisthat time of creation determines priority.
Exceptionsto thisrule are provided in Articles 17.2 in fine
to 17.8. If asystem of advance registration isintroduced
(see commentary to Article 8.1) this would be a further
exception.

Where the charged property has already been charged by a
previous owner and that charge still survives (see Article
21.1) the charge subject to which title was acquired takes
priority.

A supplier who relies on the protection of an unpaid
vendor’s charge does not have to concern himself with
other charges irrespective of the nature of the charged

property.

Title to negotiable instruments and negotiable documents
can normally be transferred by delivery of the instrument or
document and a third party taking delivery will acquire free
from any charge (see Article 21.2.6.1). A chargeholder
taking a possessory charge of a hegotiable instrument or
negotiable document can, by virtue of Article 17.4, also
assume that his charge will take priority over any other
charge. A chargeholder taking possession of other things
cannot make the same assumption. If they are already
charged his possessory charge will rank behind the existing
charge (see Article 17.2 in fine).



175

17.6

17.7

17.8

The priority of acharge over athing or right to which
additional registration under Article 11 appliesis
determined by the later of the time of its creation or
deemed creation pursuant to Articles 6.7 or 6.8 and the
time at which such additional registration is made.

A security right arising by operation of law for money due
for servicesin relation to athing or right held takes
priority over any prior charge.

[Specific exceptions to be determined separately for each
jurisdiction to cover charges under other laws).

The priority of a charge may be changed at any time by
written agreement between chargeholders or between the
chargor and a chargeholder. An agreement to change the
priority of achargeisvalid only upon written consent
being obtained from

17.8.1 thechargeholder of any other charge which
would cease to have priority over that charge asa
result of the change; and

17.8.2 thechargeholder of any other charge which asa

result of the change

17.8.2.1 would cease to have the same priority
asthat charge; and

17.8.2.2 would not acquire priority over that
charge.

Article18. Transfer of a Secured Debt

18.1

18.2

A transfer of a secured debt by the chargeholder extends to
the charge given in respect of that debt unless otherwise
provided in the charging instrument or agreed between the
partiesto the transfer. An agreement which provides for
the transfer of a charge is deemed to be atransfer of the
debt secured by that charge. The charge terminates
pursuant to Article 32.1.9 if the secured debt is transferred
without the charge.

In the case of atransfer of adebt secured by a possessory
charge, the transfer extendsto the charge only if at the
time of the transfer

18.2.1 thetransferor passes possession of the charged
property to the new chargeholder or a person
nominated by the new chargeholder; or

17.5

17.6

17.7

17.8

Article 18

18.1

18.2

Where additional registration pursuant to Article 11 is
required a charge that is created and valid does not become
enforceable in respect of charged property for which
additional registration is required until that registration is
made. It therefore follows that in the meantime another
charge may take priority.

Many systems of law provide for security rights for persons
who provide services — for example, a person who repairs a
machinein respect of money due for the repair. Such
persons do not have to concern themselves with other
charges.

Where a country’s laws already provide for security rights
other than asreferred to in Article 17.6 (see Article 1.2.2)
then provisions will be needed to define priorities.

The priority of a charge cannot be changed by agreement
unless all other chargeholders whose priority would be
adversely affected agree to the change.

Where the parties to a charge agree to restrict the right to
transfer a secured debt with the charge they must include
the restriction in the charging instrument. If they do not the
restriction will not be effective against third parties. A
person wishing to acquire a secured debt can, therefore,
find out if any restrictions exist by looking at the charging
instrument. Since the charge cannot exist independently
from the secured debt (see commentary to Article 3.1) the
assumption is made that parties who state that they are
transferring a charge intend to transfer the secured debt as
well asthe charge. For the same reason the charge ceases to
exist upon separation of the secured debt and the charge
(see Article 32.1.9).

A secured debt can only be transferred with a possessory
charge if possession of the charged property passes to the
new chargeholder at the time of the transfer. If it passes
later the charge will have terminated (see Article 32.1.8).



18.3

184

185

18.6

18.7

Article 19.

191

19.2

18.2.2 thetransferor agreesto hold the charged

property on behalf of the new chargeholder.

Where a secured debt which extends to aregistered charge
has been transferred the charge is not enforceable unless
18.3.1 thetransfer isregistered pursuant to Article
33.1.4; or

18.3.2 acharge manager isregistered in respect of the
charge pursuant to Article 8.4.1 or 33.1.2.

The chargor may claim any defences which he has against
the transferor also against the new chargeholder.

A transfer of a secured debt which extends to the charge
automatically extends also to al rights of the chargehol der
under the charging instrument unless otherwise provided
in the charging instrument or agreed between the parties to
the transfer.

Where only part of a secured debt and achargeis
transferred the new chargeholder becomes entitled to the
charge and any transferred rights under the charging
instrument jointly with the transferring chargeholder up to
the amount of the secured debt transferred.

A transfer of a secured debt by operation of law
extends to the charge given in respect of that debt.

Legal Licenceto Transfer Charged Property

The chargor has alicence to transfer title to the charged
property by way of sale free from the charge in the terms
set out in this Article 19 except in the case of a possessory
charge.

The chargor may transfer title to items of his charged
trading stock by way of salein the ordinary course of his
trading activity.

18.3.1

18.3.2

18.5

18.6

18.7

Article 19

191

19.2

Provided that the charges’ register shows the existence of
the charge it does not matter whether the identity of the
current chargeholder is available to third parties or not until
he wants to exercise rights of enforcement.

Where a charge manager has been appointed the identity of
the current chargeholder is not relevant even at that stage
since the charge manager and not the chargeholder has the
right to enforce (see Article 16).

A charging instrument, as well as being the constitutive
document of the charge, may also create contractual
obligations of the chargor towards the chargeholder. The
rights of the chargeholder arising out of such obligations
are transferred with the secured debt by law unless
otherwise agreed.

Since the secured debt need not be a single indivisible debt
the model covers the case of sharing in the charge where
the secured debt is split between different creditors.

Where the transfer of the secured debt is not made by the
chargeholder but arises by operation of law, for example on
death of the chargeholder, then the transfer extends to the
charge.

The basic ruleisthat athird party acquires charged
property subject to any existing charges (see Article 21.1).
If he wants to protect himself he, therefore, normally needs
to search the charges’ register to confirm that the property
heisacquiring is not subject to a charge. In some
circumstances this can be impractical or unduly onerous.
Article 19 provides alimitative list of the cases where a
chargor may transfer title to charged property free from the
charge without the consent of the chargeholder. Article 19
establishes the power to do so whereas Article 21 gives the
consequence that an enquirer obtainstitle free from the
charge.

When achargor’s trade includes selling goods his
customers who purchase the goods do not have to concern
themselves with any charge that may exist unless the goods
are not sold in the ordinary course of business.



19.3  Thechargor may transfer title to other charged property by
way of salein the ordinary course of his business provided
that the thing or right transferred is of akind that is
habitually transferred by him in the ordinary course of his
business.

19.4  Inthe case of an enterprise charge the chargor may transfer
title by way of sale in any charged property in respect of
which applicable additional registration as provided in
Article 11 has not been made.

195 The licence to transfer title by way of sale pursuant
to this Article 19 is suspended automatically

19.5.1 upon possession of the charged property being
given pursuant to Article 10.1 until the time
when such possession ceases; or

19.5.2 upon an enforcement notice in respect of the
charge being delivered pursuant to Article 22.2
until enforcement proceedings may no longer be
continued pursuant to Article 22.4.

19.6  Any agreement between the chargor and the chargehol der
restricting or terminating the licence pursuant to this
Article 19 is of effect only between the parties.

Article20. Contractua Licence to Deal in Charged
Property

20.1  The chargeholder may, except in the case of a possessory
charge, grant the chargor a contractual licence to transfer
title to the charged property free from the charge in
addition to the licence granted pursuant to Article 19.

20.2  Inany contractua licence granted pursuant to Article 20.1
the charged property may be identified specifically or
generally and the licence may be granted on such terms as
the chargor and chargeholder may agree.

19.3

194

195

19.6

Article 20

201

20.2

A trader may sell property other than his trading stock. For
example he may sell his delivery vehicles when he replaces
them with newer vehicles. In order for such asaleto fall
within Article 19 thereis a dual test:

« first the sale hasto bein the ordinary course of the
chargor’ s business, and

*  secondly the property sold must be of a kind habitually
sold by him in the ordinary course of that business.

This only relates to an enterprise charge (see Article 5.6). If
Article 11 requires for example registration of charges over
land, a chargor who has created an enterprise charge may
transfer title to land free from the enterprise charge for so
long as the charge has not been registered against that land
pursuant to Article 11.

The licence under Article 19 only terminates when the
charge terminates (see also Article 19.6) but it is
temporarily suspended where the chargeholder has a
possessory charge or where an enforcement notice has been
delivered.

A third party dealing with the chargor can rely on the
licence under Article 19 in the knowledge that any
restriction or termination is only of effect between the
parties.

The parties to the charge may agree to an additional
contractual licence to extend the licence under Article 19.

A licence under this Article may take whatever form the
circumstances require. It may, for example, cover a specific
sale of charged property to a named purchaser or may give
ageneral permission for transfers of a particular kind. It
may also cover transactions other than sales. In the case of
an enterprise charge it may frequently be desirable for the
chargor to be given alicenceto sell that is wider than
provided under Article 19.



20.3  Thegrant of acontractua licence pursuant to Article 20.1
may be included in the charging instrument and in that
event a person dealing with the chargor acquires charged
property free from the charge pursuant to Article 21.2.3
without being under an obligation to make further

enquiries.

204 A contractud licence granted pursuant to Article 20.1 is
suspended automatically in the events as provided in
Article 19.5 and may subject to Article 20.3 be terminated
at any time by the chargeholder or in accordance with its

terms.

Article21. Third Party Acquiring Charged Property

211  Any person acquiring title to charged property will acquire
subject to the charge except as provided in Article 21.2.
21.2  If aperson acquirestitle to charged property he acquiresit

free from the charge

21.21 wherethe chargor transferstitle to the charged
property by way of sale under the licence granted
pursuant to Article 19; or

21.2.2 whilethelicence granted pursuant to Article 19

is suspended where the transfer of title by the

chargor by way of saleif made prior to
suspension would have been under the licence
and where either

21.2.2.1 the purchaser does not have actual

knowledge at the time of the transfer

of the existence of the charge; or
21.2.2.2 thepurchaser believesin good faith at
the time of the transfer that the licence
exists; or

21.2.3 wherethe chargor transferstitle to the charged

property under a contractua licence granted

pursuant to Article 20.1; or

21.2.4 whileacontractua licence granted pursuant to

Article 20.1 is suspended or after it is terminated

where the transfer of title by the chargor if made

prior to suspension or termination would have
been under the licence and where the acquirer
believesin good faith at the time of the transfer

that the licence exists. Except where a

contractual licence is contained in the charging

instrument the acquirer is under an obligation to
enquire of the chargeholder; or

20.3

Article21

211

21.2

21.2.2

21.2.4

The practical problem of athird party who relieson a
contractual licence under Article 20 isto know whether the
licenceis still existing at the time of the transfer. To avoid
the need of enquiry of the chargeholder each time the third
party may rely on alicence which isincluded in the
charging instrument on condition that he believesin good
faith that the licence exists (see Article 21.2.4).

The chargeisaright in property which follows the charged
property on a change of ownership. However,
in practice a number of exceptions are required.

The exceptions are only concerned with the question
whether or not athird party acquires free from a charge.
The question whether he acquirestitle to charged property
at all hasto be determined in accordance with general rules
of law.

The purpose of the licence under Article 19 isto permit
third parties to deal with the chargor in certain
circumstances without having to concern themselves asto
whether the chargor has created a charge or not. If the
licence is suspended the onus is on the chargeholder to
make sure that third parties are made aware that the charge
exists and that the licence has been suspended (see also
commentary to Article 19.6).

Where there is a contractual licence the third party should
be aware that the charge exists. If it is contained in the
charging instrument the onus is on the chargeholder to
make third parties aware of any suspension (see Article
20.3). If it is not then the third party relying on the licence
should confirm with the chargor that it has not been
suspended.



213

214

215

21.25 wherethe price paid for the charged property is
less than [amount] and where the purchaser
believesin good faith at the time of the transfer
that no charge exists; or

21.2.6 wherethe charged property is
21.2.6.1 anegotiable instrument or negotiable
document; or
21.2.6.2 ashareor debt instrument or a
contract quoted on a recognised
exchange or habitually traded in a
recognised market; or
21.2.7 wherethe chargeisto an unpaid vendor pursuant

to Article 9 unless

21.2.7.1 apurpose of the chargor isto
terminate the unpaid vendor’ s charge;
and

21.2.7.2 theacquirer has actual knowledge at

the time of the transfer of that purpose
or circumstances exist which should
make him aware of that purpose.

For the purposes of Articles21.2.2.2 and 21.2.4 a
purchaser or an acquirer believesin good faith that a
licence exists if

21.3.1 hedoesnot have actua knowledge of the
termination of the licence; and
21.3.2 there do not exist circumstances which should

make him aware of the termination of the licence.

For the purposes of Article 21.2.5 a purchaser believesin
good faith that no charge existsiif

21.4.1 hedoesnot have actua knowledge of the
existence of the charge; and
21.4.2 there do not exist circumstances which should

make him aware of the existence of the charge.

For the purposes of Articles21.2.2, 21.2.4 and 21.2.5 the
purchaser or acquirer is not under an obligation to search
the charges’ register unless the particular circumstances
are abnormal and such as to make a search of the charges
register prudent.

21.25

21.26.1

21.2.6.2

21.2.7

Thisisincluded to prevent a search having to be made of
the charges' register where the value of the property
transferred is low. An appropriate figure should be inserted.

See commentary to Article 17.4.

It must remain possible to deal on established securities
markets on the assumption that the shares or other
securities traded are not subject to any charge. The precise
description of what is covered by this provision may need
to be adapted for each jurisdiction. Consideration should
also be given to any other cases that may need to be
covered, for example goods sold at public auction.

The unpaid vendor’ s charge gives protection to the vendor
for so long as the goods sold are owned by the chargor but
it isimpracticable to expect a person to enquire as to
whether an unpaid vendor’ s charge exists every time he
purchases goods. Thereis an exception to cover the case
where a sale is made with the deliberate intention of
terminating the charge, for example by transferring goods
to an associate company shortly after acquisition.



21.6  Where aperson acquirestitle to charged property subject 216 Where charged property is sold subject to achargeit is
to aregistered charge the chargeholder may at any time necessary to give the chargeholder the right to register the
register the charge against the name of such person charge against the name of the new owner in order to
pursuant to Article 33.1.5. protect hisrights against third parties.



Part 4. Enforcement and Termination

Article 22.

221

222

223

224

General Rules on Enforcement

A charge becomes immediately enforceable if thereisa
failure to pay the secured debt and it remains immediately
enforceabl e until

2211 thechargeholder agreesthat the chargeis no
longer immediately enforceable; or

22.1.2 thesecured debt is satisfied in full or otherwise
ceases to exist; or

22.1.3 thecharge terminates for any other reason.

The chargeholder of a charge which has become
immediately enforceable may commence enforcement
proceedings by delivering an enforcement notice to the
chargor containing the information set out in Article 22.7.

When a chargeholder has delivered an enforcement notice
pursuant to Article 22.2 he has the right to take protective
measures pursuant to Article 23 and to realise the charge
pursuant to Article 24 or, in the case of an enterprise

charge, to have the charge enforced pursuant to Article 25.

Enforcement proceedings cannot be continued if
2241 asupplementary registration statement in respect
of the enforcement notice delivered pursuant to
Article 22.2 has not been presented at the
charges' registry pursuant to Article 33.1.6
within seven days of delivery to the chargor; or
22.4.2 the enforcement notice is declared invalid by the
court; or

Article 22

221

2211

22.1.2

222

2241

The secured debt has to be payable before the enforcement
can commence. In banking agreementsit is usual to specify
anumber of events of default which may make aloan
immediately repayable. The occurrence of an event of
default will only give riseto aright to enforce the charge
given to secure the loan if the loan becomes immediately
repayable and if there is a failure to pay. Where the debtor
and the chargor are different persons thereis no
requirement in the model for the chargeholder to exhaust
his rights against the debtor before enforcing the charge.

It is always open to the chargeholder to settle his claim
amicably and to agree to discontinue enforcement.

The secured debt includes interest, maintenance and
enforcement costs and damages unless otherwise agreed
(see Article 4.6).

Ddlivery of an enforcement notice is the act that
commences enforcement proceedings. Where a charge
manager has been appointed he has the power to deliver the
notice and to carry out all subseguent acts involved in
enforcement (see Article 16.4). Where the secured debt has
been transferred and no charge manager has been appointed
the charge can only be enforced if the transfer has been
registered at the charges’ registry (see Article 18.3.1).
Except in the case of an enterprise charge (see Article
22.7.6) achargeholder may enforce even if thereisaprior
ranking charge on the same charged property. The prior
ranking chargeholder’ sright to the proceeds of saleis
protected by the proceeds depositary (see Article 28.3.4).

Registration of the enforcement notice is essential evenin
the case of an unpaid vendor’s or possessory charge to
ensure that third parties can become aware of the
enforcement proceedings.
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22.6

227

2271

22.4.3 the charge ceasesto be immediately enforceable

in accordance with Article 22.1.
In the event of the chargeholder failing to register the 225
enforcement notice as required by Article 22.4.1 the
chargeholder isliable to the chargor, any other
chargehol der with a charge over the same property and any
other party claiming rights in the charged property for any
loss suffered by any of them as aresult of the protective
measures. This does not apply where the charge ceases to
be immediately enforceable in accordance with Article
22.1 within seven days of delivery of the enforcement
notice to the chargor and where the protective measures
were taken while the charge was immediately enforceable.

The chargeholder may at any time request deregistration of
the enforcement notice pursuant to Article 33.1.11 and is
under an obligation to do so in the eventsreferred to in
Article22.4.2 and 22.4.3.

An enforcement notice delivered pursuant to Article 22.2 227
must in order to be valid be in writing and

identify the charge in respect of which enforcement
proceedings are being commenced
22.7.1.1 inthecase of aregistered charge, by

reference to the charges' register and
the date of registration; or
22.7.1.2 inthecase of an unpaid vendor’s 22.7.1.2

charge or a possessory charge, by

reference to the information required

to register such a charge pursuant to

Articles 8.4 to 8.6; and
22.7.2 identify the debt in respect of which enforcement
proceedings are being commenced which may be
the secured debt or any part of that debt; and
22.7.3 contain a statement that the charge has become
immediately enforceable; and
22.7.4 wherethe chargeholder elects for acharged
enterprise to be transferred as a going concern
pursuant to Article 25.3 state that such electionis
being made and identify the person appointed as
enterprise administrator; and
22.7.5 besigned by or on behalf of the chargeholder
and, where Article 22.7.4 applies, the enterprise
administrator; and
22.7.6 inthe case of an enterprise charge, be signed by 22,76
or on behalf of the chargeholder of any prior
ranking enterprise charge.

If protective measures are taken the chargeholder must
register the enforcement within the seven day period unless
the enforcement noticeis declared invalid by a court or the
charge ceases to be immediately enforceable after the
measures are taken but within the seven days (this may for
example be the case if a settlement is reached between the
chargor and the chargeholder).

This Article sets out the minimum information that must be
included in an enforcement notice for it to be valid. The
manner in which the notice has to be delivered is a matter
for the general law of each jurisdiction.

When the charge is not already shown on the register
becauseit is an unpaid vendor’s charge or a possessory
charge additional information is required in the notice to
make its registration meaningful.

Where there is more than one enterprise charge the right to
enforceis determined by the priority of the charges (see
Article 17.1). If a subsequent enterprise chargeholder wants
to enforce the charge and the prior chargeholder does not
agreeit is possible for him to satisfy the prior charge (see
Article 32.2).



Article23. Measures for Protection of Charged Property
231 When an enforcement notice has been delivered pursuant
to Article 22.2 the chargeholder has the right to possession
of charged property which isin the form of movable
things.

23.2  Wheretaking possession of charged property referred toin
Article 23.1 isimpracticable or is disputed by athird party
in possession of the charged property the chargehol der
may take such steps as are necessary to immobilise the
charged property, to prevent the chargor or athird party
using it and to prevent the chargor transferring title to it.
23.3  Where an enforcement notice has been delivered pursuant
to Article 22.2 in respect of charged property which isa
contractual obligation other than a debt for money the
chargehol der may notify the person owing the charged
obligation that it is subject to a charge and that
enforcement proceedings have been commenced. Upon
such notification

23.3.1 thechargor cannot modify the contractual
obligation without the agreement of the
chargeholder; and

23.3.2 thechargor cannot take any stepsto exercise his
rightsin respect of the contractual obligation
without the agreement of the chargeholder; and
23.3.3 the chargeholder may exercise the chargor’s
rightsin respect of the contractual obligation but
in such case the chargeholder must comply with
any corresponding obligation owed by the
chargor.

234 Where an enforcement notice has been delivered pursuant
to Article 22.2 the chargeholder may take reasonable steps
2341 to preserve, maintain and insure the charged
property; and

23.4.2 with aview toincreasing the sale price or
reducing the sale costs including enhancing the
charged property or renting it on commercially
prudent termsto athird party.

23,5  Upon application by the chargeholder the court may make
an order for other appropriate measures to protect the
charged property after the enforcement notice has been
registered as required by Article 22.4.1.

23.6  Thechargeholder at any time may take protective

measures as agreed with the chargor.

Article 23
23.1/2 Inpracticeit isessential that the chargeholder has effective
rights to protect the charged property without delay. The rights
under Article 23 arise immediately upon delivery of the
enforcement notice. A chargeholder isliable for any failureto
comply with the requirements of the law or for any action he
takes to which heis not entitled (see Article 30.2).

233 Contractual obligations other than debts for money are a

special case (see Article 13).

2333 As an example the chargeholder may require the delivery to
himself of goods or services as provided by the contract but
in that case heis obliged to pay for them. He may also take

court action.

235 It is not possible to provide an exhaustive list of all protective
measures that may be appropriate and, therefore, the court is
given adiscretion to make an order for other measures where

the chargeholder so requests.
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Article 24.

241

242

243

If in order to obtain possession asreferred to in Article 237
23.1 or to take other steps as provided in Article 23.2 the
chargehol der does not have the right to enter upon the site

where the charged property is situated or where any such

rights are refused to the chargeholder he may appoint a

[bailiff] for such purpose. The [bailiff] may on the

chargehol der’ s behalf take the protective measures to

which the chargeholder is entitled provided

23.7.1 heissatisfied that the chargeis registered or, in
the case of an unpaid vendor’s charge or a
possessory charge, the enforcement noticeis
registered; and

23.7.1

23.7.2  hereceives from the chargehol der a copy of the
enforcement notice delivered pursuant to Article

22.2.

Measures for Realisation of Charged Property

When at |east 60 days have elapsed since delivery of an 241
enforcement notice pursuant to Article 22.2 the

chargeholder has the right to transfer title to the charged

property by way of sale in order to have the proceeds of

sale applied towards satisfaction of the secured debt.

Any agreement entered into prior to delivery of an 24.2
enforcement notice pursuant to Article 22.2 which

provides for the transfer of title to charged property by

way of sale by or to the chargeholder after delivery of the
enforcement noticeisinvalid.

The chargeholder must

24.3.1 endeavour to realise afair price for the charged
property; and

24.3.2 advisethe purchaser that heistransferring titteto  24.3.2
charged property in the capacity of chargeholder

and that the proceeds of sale must be paid

directly to a proceeds depositary appointed

pursuant to Article 27.1.

Article 24

2431

The purpose of Article 23.7 isto enable protective
measures which are beyond the power of an ordinary
person to be taken by a person with recognised authority
who can be appointed in a simple manner and without the
delay and formality of court proceedings. There may be
circumstances where such measures have to be taken within
hours if the chargeholder is to be properly protected. The
appropriate person to be included as ‘bailiff’ will depend on
the legal system of each jurisdiction.

Because of the possible need for speedy action the *bailiff’
does not have to wait until the enforcement noticeis
registered except in the case of an unpaid vendor’s or
possessory charge.

The right to sell the charged property under Article 24 isa
right that can be exercised by the chargeholder without the
intervention of the court provided that 60 days have elapsed
since the enforcement notice was delivered to the chargor.
During that 60 day period the chargeholder can, however,
take protective measures under Article 23 to ensure that the
property remains available for sale and the chargor or any
other party who wants to dispute the chargeholder’ s right to
enforce the charge can make application to the court (see
Article 29).

A sale during enforcement by or to the chargeholder must
be agreed after the delivery of the enforcement notice; it
cannot all be settled in advance. It can be agreed in the 60
days after the enforcement notice provided that the sale
does not actually take place until after the 60 days. This
provision only covers sales made after delivery of the
enforcement notice.

Ultimately in the case of disagreement it isfor the court to
determinewhat isa‘fair’ price (but see Article 24.4). To
impose atest of the best price is impracti cable because of
the various factors that may make one proposal more
favourable than another and because of the difficulty of
determining at the time of sale what is the best price.

The purchaser will normally obtain good titleif the
enforcement noticeis registered and the proceeds are paid
to a proceeds depositary (see Article 26).
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245

Article 25.

251

252

253

254

255

The chargeholder may subject to the obligation under
Article 24.3.1 transfer title to the charged property by way
of salein such manner as he considers appropriate which
may include transfer by private agreement on the open
market or at public or private auction. The chargehol der
may appoint a person to act on his behalf for the transfer
or for any matter connected with it.

A chargeholder istreated as having fulfilled his obligation
under Article 24.3.1 if he can demonstrate that

245.1 inthe case of charged property of akind for
which there is a recognised market, he acted in
the manner of a prudent person operating in that
market; or

245.2 indl other cases, hetook such stepsto readise a
fair price as could be expected in the
circumstances of a prudent person.

Enterprise Charge Administration

An enterprise charge may be enforced pursuant to Articles
23 and 24 or pursuant to this Article 25.

Any agreement entered into prior to delivery of an
enforcement notice pursuant to Article 22.2 which
provides for the transfer of title to the charged enterprise
by way of sale by or to the chargeholder after delivery of
the enforcement noticeisinvalid.

A chargeholder of an enterprise charge who delivers an
enforcement notice pursuant to Article 22.2 may elect for
the enterprise to be transferred as a going concern pursuant
to this Article 25 and in that case the enforcement notice
must comply with the requirements of Articles 22.7.4,
22.7.5and 22.7.6.

A chargeholder may only make an election under Article
25.3if he believes that the enterpriseis capable of being
transferred as a going concern.

When an election is made pursuant to Article 25.3
25.5.1 the chargeholder must appoint a person (called
an enterprise administrator) who has the powers
and obligations set out in this Article 25; and

24.4

Article 25

251

25.2

253

254

2551

Thisisintentionally broad. The chargeholder has an
obligation to endeavour to realise afair price but theway in
which he can best do that will inevitably vary with the
circumstances. In many cases the chargeholder may prefer
to appoint someone to deal with the sale on his behalf and
he is given the express power to do this. An appointment of
such a person under Article 24.4 is distinct from any
appointment of a charge manager under Article 16.

Where a charge has been registered as an enterprise charge
(see Articles 5.6 and 8.4.5) the chargeholder has the right,
but not the obligation, to enforce pursuant to Article 25; he
may instead enforce the charge pursuant to Articles 23 and
24 in the same way asiif the charge had not been registered
as an enterprise charge.

This corresponds to Article 24.2.

It is by a statement in the enforcement notice that the
chargeholder elects to enforce pursuant to Article 25. The
election has, therefore, to be made at the commencement of
enforcement proceedings.

The chargeholder has to decide at the outset whether or not
he believes that the enterprise is capable of being sold as a
going concern. If at any time he ceases to hold that belief
he must terminate the enterprise administration (see Article
25.22).

An enterprise administrator must be appointed no later than
the time of the enforcement notice — he has to sign the
enforcement notice (see Article 22.7.5). The terms of
appointment are a contractual matter between the
chargeholder and the administrator.



25.6

25.7

258

25.9

25.10

25.5.2 the chargeholder may not, except as provided
under Article 25.20, exercise any rights pursuant
to Articles 23 and 24 unless the election is

rescinded.

In order for the appointment of the enterprise
administrator to be valid

25.6.1 hemust be a[qualified accountant or lawyer];
and

25.6.2 he must not be a chargeholder or the charge
manager; and

25.6.3 astatement of his appointment must be presented

at the [registry where the chargor is registered)]
within seven days of delivery of the enforcement
notice pursuant to Article 22.2.

Where an election is made pursuant to Article 25.3
25.7.1 the powers of the persons authorised by law or
by the chargor’ s constitution to administer the
enterprise and to deal in the charged property
cease upon delivery of the enforcement notice;
and

25.7.2  such powers areimmediately vested in the
enterprise administrator.

Each of the persons whose powers cease pursuant to
Article 25.7.1 isunder an obligation to give al necessary
information and assistance to the enterprise administrator
to enable him to manage the enterprise and to carry out his
functions and may in addition be given such powersin
relation to the enterprise as may be agreed with the
enterprise administrator.

Each of the persons whose powers cease pursuant to
Article 25.7.1 isliable for any loss suffered by the chargor
or any third party as aresult of any exercise by that person
of any of hisformer powers after he has actual knowledge
that his powers have ceased.

The enterprise administrator must

25.10.1 fulfil all those obligations that are provided by
law for the persons whose powers are vested in
him pursuant to Article 25.7.2 (but not including
the obligation under Article 15.2); and

25.10.2 continue the enterprise as a going concern; and

2552

25.6.1

25.6.3

25.7

25.8

25.9

25.10.1

25.10.2

Once the election for enterprise administration is made the
chargeholder may not (except as provided in Article 25.20)
realise under Article 24 aswell. The protection rights under
Article 23 are replaced by the rights of the enterprise
administrator.

Enterprise administration is aresponsible role which hasto
be performed by a person with appropriate qualifications.
These will need to be defined separately for each
jurisdiction and should normally be limited to persons
practising within the jurisdiction.

Since the enterprise administrator has wide powersto run
the enterprise (see Article 25.7.2) his appointment needs to
be registered at the commercial/company or other registry
where persons would normally look to find notification of
those empowered to bind the chargor. His appointment is
registered at the charges' registry when the enforcement
notice is registered (see Article 22.7.4).

Immediately on delivery of the enforcement notice the
enterprise administrator replaces the directors or other
persons previously empowered to run the enterprise and
receives all their powers.

The former directors or other managers have an obligation
to co-operate. They may, in addition, have powersin
relation to the enterprise if the enterprise administrator
agrees. These, however, are new powers given by the
enterprise administrator, not a continuation of their former
powers.

In practice the onus is on the chargeholder or enterprise
administrator to inform the directors or managers of the
election which causes their powers to cease.

Having replaced the directors or managers of the enterprise
under Article 25.7 the enterprise administrator has to
perform the same obligations as they did previously.

If the enterprise isto be sold asa going concerniitis
essential that it is continued in the meantime.
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25.12

25.13

25.10.3 advise the chargeholder promptly if he believes
that the enterpriseis not capable of being
transferred as a going concern; and

25.10.4 endeavour to transfer the enterprise as agoing
concern and to realise afair price; and

25.10.5 advisethe purchaser that heis transferring title to
charged property in the capacity of enterprise
administrator and that the proceeds of sale must
be paid directly to a proceeds depositary
appointed pursuant to Article 27.1.

The appointment of an enterprise administrator terminates
upon

25.11.1 hisdeath; or

25.11.2 hisbecoming incapable of performing his
obligations; or

25.11.3 hisresignation; or

25.11.4 hisbeing removed by the chargeholder; or
25.11.5 hisbeing removed by the court; or

25.11.6 thetransfer of the enterprise by way of sale; or

25.11.7 the administration of the enterprise ceasing
pursuant to Article 25.22 or 25.23.

When the appointment of an enterprise administrator is
terminated pursuant to Articles 25.11.1 to 25.11.5 anew
enterprise administrator must be appointed

25.12.1 inthecaseof Articles25.11.1, 25.11.2 or
25.11.3, by the chargeholder within seven days
of the occurrence of the death, incapacity or
resignation;

25.12.2 inthecase of Article 25.11.4, by the
chargeholder at the time of the removal of the
previous enterprise administrator;

25.12.3 inthecase of Article 25.11.5, by the court at the
time of hisremoval and in such case the court
may, if appropriate, appoint a new enterprise
administrator nominated by the chargehol der.

If the chargeholder fails to appoint a new enterprise
administrator

25.13.1 within seven days as provided in Article 25.12.1
the court may appoint a new enterprise
administrator or rescind the election to have the
enterprise transferred as a going concern
pursuant to Article 25.3;

25.10.3

25.10.4/5

25.12

25131

This complements Articles 25.4 and 25.22.

These correspond to Article 24.3.

Where the appointment of an enterprise administrator has
been terminated but the enterprise administration is to
continueit isimportant that a new enterprise administrator
is appointed with minimum delay so that the enterprise can
be continued as a going concern.

The court can look at the circumstances and decide whether
itisin the best interests of all involved for the enterprise
administration to terminate or for a new administrator to be
appointed.



25.14

25.15

25.16

25.17

25.18

25.19

25.20

25.13.2 at thetime of the removal by him of the previous  25.13.2
enterprise administrator as referred to in Article

25.11.4 theremoval is not valid.

The appointment of a new enterprise administrator after 25.14
the seven days as provided in Article 25.12.1 isvalid but
the chargeholder isliable to the chargor, any other
chargehol der with a charge over the same charged property
and any other party claiming rightsin the charged property
for any loss suffered by reason of any delay in the
appointment caused by the chargeholder.

The chargeholder is under an obligation to present at the 25.15
charges registry pursuant to Article 33.1.7 or 33.1.8 and
at [the registry where the chargor is registered] arequest
for registration of any termination of the appointment of
an enterprise administrator or any appointment of a new
enterprise administrator within seven days of the
termination or appointment.

Within 60 days of delivery of an enforcement notice 25.16
pursuant to Article 22.2 the enterprise administrator may

renounce any contract to which the chargor is party and

which imposes continuing obligations on the chargor.

Where a contract imposes continuing obligations on the 25.17
chargor the other party may serve a notice on the

enterprise administrator at any time within the 60 day

period requiring the enterprise administrator to state

whether or not he will be exercising his right under Article

25.16. Until the enterprise administrator replies to that

notice the obligation of the other party to performis

suspended.

When at least 60 days have elapsed since delivery of an
enforcement notice pursuant to Article 22.2 the enterprise
administrator has the right to transfer the enterprise by way
of salein order to have the proceeds of sale applied
towards satisfaction of the secured debt.

25.18

The enterprise administrator may subject to the obligation ~ 25.19
under Article 25.10.4 transfer the enterprise as agoing
concern by way of sale in such a manner as he considers
appropriate which may include transfer by private
agreement, on the open market or at public or private
auction. The enterprise administrator may appoint a person
to act on his behaf for the transfer or for any matter
connected with it.

If the enterprise administrator determines that any part of 25.20
the charged property can be transferred separately from the
enterprise without preventing the transfer of the enterprise

as agoing concern he may agree with the chargeholder

that such property is transferred by the chargeholder

pursuant to Article 24.

If the chargeholder wants to exercise hisright to remove an
enterprise administrator he must at the same time appoint a
successor unless he terminates the enterprise administration
at the same time.

A late appointment is not invalid but the chargeholder may
incur liability for loss resulting from any delay that he
caused.

The obligation to register is on the chargeholder.

Where a contract is renounced the other party may have a
claim against the chargor for early termination but that
claim will not prevent the sale of the enterprise as a going
concern. The claim can only be satisfied out of the proceeds
of saleto the extent that the chargor receives adistribution
pursuant to Article 28.3.6. However, the other party is
protected prior to renunciation (see Article 28.4.3).

It may be unreasonable to expect the other party to continue
performing if he does not know whether or not the contract
will be renounced.

The power to sell only arises after 60 days asin Article
24.1.

This corresponds to Article 24.4.

This represents a limited exception to the principle that the
chargeholder may realise his enterprise charge under Article
24 or Article 25 but not both at the same time. The
determination that part of the charged property can be
transferred separately must be made by the enterprise
administrator, not the chargeholder.
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25.22

25.23

25.24

Article 26.

26.1

26.2

An enterprise administrator is treated as having fulfilled 2521
his obligation under Article 25.10.4 if he can demonstrate
that he took such steps as could be expected in the
circumstances of a prudent person transferring an
enterprise of that nature.

The election to have the enterprise transferred as a going 25.22/23
concern pursuant to Article 25.3 must be rescinded by the
chargeholder if he determines that the enterprise is no

longer capable of being transferred as a going concern.

The election to have the enterprise transferred as a going
concern pursuant to Article 25.3 may be rescinded

25.23.1 by the chargeholder if he determines that to do so
isin the interests of other creditors of the
chargor; or

25.23.2 by the court pursuant to Article 25.13.1 or 29.
In the event of the election being rescinded pursuant to

Article 25.22 or 25.23 the charge may be enforced
pursuant to Articles 23 and 24.

25.24

Purchaser from Chargeholder or Enterprise Article 26

Administrator

If a person acquirestitle to charged property from the
chargeholder pursuant to Article 24 or from the enterprise
administrator pursuant to Article 25 he acquires it free
from any charge if

26.1.1 the enforcement notice and, in the case of a
transfer pursuant to Article 25, the enterprise
administrator remain registered on the charges
register until at least the third day (excluding
weekends and public holidays) before the date of
the transfer and no interim order remains
registered pursuant to Article 33.1.9 at such time;
and

26.1.2 thesalepriceispaid to a proceeds depositary
appointed by the chargeholder pursuant to
Article 27.

A purchaser will not acquire title free from any charge if
he has actual knowledge at the time of the purchase that

26.2.1 the charge being enforced is not created, invalid
or unenforceable; or

26.2.2 the charge has ceased to be immediately
enforceable in accordance with Article 22.1; or

26.2.3 the enforcement notice has been declared invalid

by a court; or

This corresponds to Article 24.5.

There are only limited circumstances in which the election
to realise the charge under Article 25 must or can be
rescinded. The purpose of enterprise administration isto
sell the enterprise as a going concern: once the
chargeholder is of the view that thisis not possible the
administration has to be terminated.

When the election is rescinded the chargeholder may take
protection and realisation measures under Articles 23 and
24 without having to deliver a new enforcement notice and
without having to wait for a further 60 days.

This Articleincludes basic protection for a purchaser from
the chargeholder or the enterprise administrator. The
purchaser acquirestitle free from any charge, not just from
the charge that is being enforced. If sales on realisation of a
charge are to be possible in practice the purchaser has to be
given the certainty that he is obtaining good title. The
interests of other chargeholders are protected by the
proceeds distribution provisions (see Articles 27 and 28).
Subject to matters within his actual knowledge (see Article
26.2) he must only check that the enforcement noticeis
registered and make payment to the proceeds depositary.
There is no need to make any further enquiries (see Article
26.3).



26.2.4 an order made by the court pursuant to Article
29.3isstill outstanding; or

26.2.5 inthe case of transfer of an enterprise pursuant to
Article 25, the election made pursuant to Article
25.3 has been rescinded.

26.3  The purchaser has no obligation to enquire as to the
creation, validity and enforceability of the charge or asto
the powers of the enterprise administrator registered on the
charges register.

Article27.  Proceeds Depositary Article 27
27.1  Prior to the day on which any proceeds of sale under 27.1 The proceeds depositary is appointed to ensure that the
Articles 24 or 25 become payable the chargeholder must proceeds are correctly distributed.

appoint a person to receive the proceeds of sale (called a
proceeds depositary). Such appointment may be made at
any time after delivery of an enforcement notice pursuant
to Article 22.2.

27.2  Inorder for the appointment of the proceeds depositary to

bevalid
27.21 hemust be a[qualified accountant or recognised  27.2.1 Like the enterprise administrator the proceeds depositary
bank]; and has a responsible role requiring the appointment of a person
with appropriate qualifications which must be defined
27.2.2  he cannot be the chargor, a chargeholder, the separately for each jurisdiction. It should normally be
charge manager or the enterprise administrator. limited to persons practising within the jurisdiction.
27.3  The chargeholder or the enterprise administrator must
cause the proceeds of saleto be paid to the proceeds
depositary.
274  The proceeds depositary must place all amounts received 274 The exact meaning of ‘prime bank’ has to be defined
by him on deposit on commercia terms with a prime bank separately for each jurisdiction.
in a segregated account.
27,5  Promptly after his appointment the proceeds depositary 27.5/6 Thelist that the proceeds depositary must establish and the
must establish alist setting out steps that he must take to establish it will in most cases be
very smple.

27.5.1 the persons entitled to the proceeds of sale; and
27.5.2 the amount of the entitlement of each; and
27.5.3 thepriority of the entitlement of each.

27.6  Inorder to establish the list pursuant to Article 27.5 the
proceeds depositary

27.6.1 must examine the charges’ register; and

27.6.2 must enquire of the chargor and the enterprise
administrator; and



2717

27.8

27.9

27.10

27.6.3 wherethe charged property includes a movable 27.6.3
thing which may be subject to an unpaid
vendor’s charge, must determine the date of
acquisition and, if appropriate, enquire of the
vendor; and
27.6.4 must take note of any claim directly addressed to
him; and
27.6.5 may but isnot obliged to make other appropriate

enquiries.

The proceeds depositary may exclude from the list any
person who fails to provide information necessary to
establish thelist referred to in Article 27.5 if

27.7.1 the proceeds depositary has delivered two notices
to that person requesting information as to his
entitlement; and

27.7.2 thereareat least 15 days between delivery of the
first and of the second notice; and

27.7.3  both notices state that the information is needed
for establishing the list and that any failure to
provide the required information may cause loss
of entitlement to proceeds of sale held by the
proceeds depositary; and

27.7.4 therequired information has not been received
within 15 days of delivery of the second notice.

When the list is established pursuant to Article 27.5 the
proceeds depositary must deliver a copy to the
chargeholder, the enterprise administrator, the chargor,
any chargeholder shown on the charges' register with a
charge over the same charged property and any other
person who, to the proceeds depositary’ s actual
knowledge, has or claimsto have aright in the charged

property.

Any person who claims entitlement to the proceeds of sale
and does not agree with the list as established by the
proceeds depositary may within 21 days of delivery of the
list pursuant to Article 27.8 notify the proceeds depositary
of his disagreement. In this case the proceeds depositary
must deliver to the persons referred to in Article 27.8
either an amended list or a statement that a disagreement
has been notified but that the list remains unchanged.

Where establishment of a definitive list is delayed for any
reason, the proceeds depositary may establish a
provisional list making full reserve for any undetermined
or disputed amounts.

27.10

An unpaid vendor’s charge terminates after six months (see
Article 9.4.1); so enquiries of the vendor will only be
necessary for goods purchased within the six months prior
to delivery of the enforcement notice.

For distribution of proceeds of sale under a provisional list
see Article 28.2.



Article28. Distribution of Proceeds of Sale
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28.2

28.3

284

The proceeds depositary must, subject to any order made
by the court pursuant to Article 29, distribute the proceeds
of sale promptly upon 30 days elapsing after the latest of

28.1.1 receipt by the proceeds depositary of the
proceeds of sale; or

28.1.2 deivery of thelist pursuant to Article 27.8; or

28.1.3 ddivery of thelist or statement pursuant to
Article 27.9.

The proceeds depositary may make an initial distribution
of proceeds of sale on the basis of aprovisional list
established pursuant to Article 27.10.

The proceeds depositary must distribute the proceeds of
sale asfollows

28.3.1 firgt, in payment of hisfeesand costs up to
[amount];

28.3.2 second, where an €election has been made
pursuant to Article 25.3, in payment of the
liabilities referred to in Article 28.4.1;

28.3.3 third, where an election has been made pursuant
to Article 25.3, in payment of the liabilities
referred to in Articles 28.4.2 and 28.4.3;

28.3.4 fourth, to chargeholders of charges over the
charged property transferred in accordance with
the priorities of their respective charges;

28.3.5 fifth, to other personswith rightsin the charged
property which entitle them to the proceeds of
sale; and

28.3.6 dixth, to the chargor.

Where an election has been made pursuant to Article 25.3
the following liabilities have priority in any distribution of
the proceeds of sale

28.4.1 reasonable remuneration of the enterprise
administrator for continuing the enterprise as a
going concern but excluding any remuneration or
costs in respect of the transfer of the enterprise
and any amounts due to an enterprise
administrator by reason of termination of his
appointment; and

Article 28

281

2831

28.34

2841

Distribution should take place as early as possible. If the
proceeds depositary has delivered the list of entitlement to
the proceeds prior to receipt of the proceeds of sale,
distribution can take place 30 days after receipt, otherwise
it is 30 days after establishment of the final version of the
list. The 30 day period allows time for any interested party
to apply to the court under Article 29.

The proceeds depositary must be assured of receiving a
minimum level of fee which may be a fixed amount or may
be calculated as a proportion of the proceeds.

If there is a charge ranking ahead of the charge being
enforced (see Article 17) that chargeholder will have
priority to the proceeds.

The remuneration of the enterprise administrator in respect
of the transfer of the enterprise isincluded in the secured
debt (see Article 4.6.3).
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28.6

28.7

28.8

28.4.2 liabilitiesincurred by the enterprise administrator
in continuing the enterprise as a going concern;
and

28.4.3 liabilities becoming due under contracts
renounced pursuant to Article 25.16 after
delivery of the enforcement notice pursuant to
Article 22.2 and prior to renunciation excluding
any liability arising by reason of such
renunciation.

Where any amount payable by the proceeds depositary
pursuant to this Article 28 is payable in a currency other
than the currency held by the proceeds depositary he must
purchase the necessary amount of that currency to make
the payment.

The proceeds depositary must continue to hold the amount
of the proceeds of sale attributable to any secured debt
until it becomes payable.

The secured debt is satisfied to the extent that the proceeds
depositary pays proceeds of sale to a chargeholder.

Any payment by the proceeds depositary to a non-resident
chargeholder is treated for the purpose of currency
exchange regulations as a payment of the secured debt by
the debtor.

28.4.2

285

28.8

The liabilities may be incurred under a new agreement
entered into by the enterprise administrator or under an
agreement already existing prior to his appointment. People
will only deal with the enterprise administrator during the
period in which heis continuing the enterprise as a going
concern if they have assurance that they will be paid
amounts becoming due to them. It may in some
jurisdictions be desirable to include some protection for
employees in the enterprise.

The chargeholder whose debt isin aforeign currency
should receive payment in that currency. The exchange risk
remains therisk of the chargor.

A foreign creditor needs the assurance that the charge gives
him effective security. That is not the case if the proceeds
of sale after enforcement of a charge cannot be repatriated
as easily as arepayment of the original debt.



Article 29.
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29.2

293

Court Remedies on Enforcement

If at any time after delivery of an enforcement notice
pursuant to Article 22.2 achargor, any other chargehol der
with a charge over the same charged property or any other
party claiming rightsin the charged property disputes the
creation, validity or enforceability of the charge or claims
termination of the charge he may apply to the court to have
the enforcement notice declared invalid. Any application
under this Article 29.1 must be treated by the court as
urgent business [state time limit for decision].
Notwithstanding such application until the enforcement
notice is declared invalid and subject to any order made by
the court pursuant to Articles 29.3t0 29.5

29.1.1 the chargeholder may continue to take protective
measures pursuant to Article 23; and

29.1.2 the chargeholder may continueto redise the
charge pursuant to Article 24; and

29.1.3 where an election has been made pursuant to

Article 25.3 the enterprise administrator may
continue to operate the enterprise as a going

concern and to realise the charge pursuant to
Article 25.

If the court declares the enforcement notice invalid the
chargor or the party who applied to the court may require
the chargeholder to present at the charges' registry a
reguest for deregistration of the enforcement notice
pursuant to Article 33.1.11.

If upon an application being made pursuant to Article 29.1
the court is

29.3.1 unableto giveitsfina decision within 60 days of
the enforcement notice being delivered pursuant
to Article 22.2; and

Article 29

291

29.2

2931

It is not possible in the model to include detailed provisions
for court remedies which will be appropriate for differing
jurisdictions. Thiswill depend on local court systems and
procedures. The provisionsincluded in Articles 14.6, 23.5,
25.11.15, 25.12.3, 25.13.1 and 29 illustrate the remedies
that will be required. The model provides for the
enforcement of a charge without any involvement of the
court. It is, therefore, essential that there exist appropriate
checks to prevent abuse, and in particular the right of any
interested party to apply to the court if necessary. Against
that enforcement must remain areal remedy which cannot
be defeated or rendered meaningless by use of court
procedures.

This Article will need to be adapted to be consistent with
the court procedures of each jurisdiction. The right to
appeal has not been included but should be to the extent
that it does not arise under existing law. If the chargeisto
be of value to the chargeholder there must be some real
assurance that any proceedings will be dealt with quickly.
The manner in which urgent businessis defined will again
vary between different jurisdictions.

It isessential that an application to the court does not by
itself automatically stop all enforcement steps: by the time
the court has given its decision the remedies available to
the chargeholder may in practice be reduced. The
chargeholder cannot sell until 60 days after the enforcement
notice and the court has the power under Article 29.3 to
make an interim order to prevent sale (but not protective
measures) after that period (see also Article 30.1).

The chargeholder has an obligation to request deregistration
under Article 22.6.

The 60 day period tiesin with Articles 24.1 and 25.18.
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29.3.2 satisfied that there are reasonable grounds on
which to claim that the charge is not created,
invalid, or not enforceable or that it has been
terminated; and

29.3.3 satisfied that, after taking into account the 29.3.3
interests of all the parties, it is appropriate to
make an order pursuant to this Article 29.3;

the court may if so requested by the applicant make an
interim order that the charged property may not be
transferred pursuant to Article 24 or 25 until the court has
rendered its final decision. The applicant is under an
obligation to present at the charges’ registry pursuant to
Article 33.1.9 arequest for registration of the interim order
within seven days of it being made and pursuant to Article
33.1.12 arequest for deregistration of the order within
seven days of it being terminated. The applicant isliable to
third parties for any loss suffered as a result of breach of
this obligation.

A chargor, any other chargeholder with a charge over the 29.4/5
same charged property or any other party claiming rights

in the charged property who alleges that the chargeholder,

the enterprise administrator or the proceeds depositary has

failed to comply with the requirements of Articles 22 to 28

may apply to the court for an order

29.4.1 to declare any measure taken which was not in
compliance with the requirements of Articles 22
to 28 invalid subject to Article 26;

29.4.2  requiring the chargeholder, the enterprise
administrator or the proceeds depositary to
comply with those requirements;

29.4.3 for such other matter as the court considers
appropriate.

A chargor, any other chargeholder with a charge over the
same charged property or any other party claiming rights
in the charged property who alleges that the chargeholder,
the enterprise administrator or the proceeds depositary has
taken in relation to enforcement of a charge measures to
which heis not entitled may apply to the court for an order

29.5.1 to declare the measures to which the application
relates invalid subject to Article 26;

29.5.2  requiring the chargeholder, the enterprise
administrator or the proceeds depositary to
refrain from taking any further measures to which
heisnot entitled;

29.5.3 for such other matter as the court considers
appropriate.

The power of the court to make an interim order is
restricted; if an interim order could be given as a matter of
course this might be seen as significantly reducing the
value of acharge.

Articles 29.1 to 29.3 provide for court action relating to the
validity of the enforcement notice which necessarily will
affect the whole enforcement proceedings. Articles 29.4
and 29.5 relate to matters arising during enforcement
proceedings.



Article30. Damages Article 30

A chargor, any other chargeholder with a charge over the same
charged property or any other party claiming rightsin the charged
property has an action in damages

30.1 inthe case of an enforcement notice declared invalid by
the court pursuant to Article 29.1, for any loss suffered by
any of them as aresult of enforcement; and

30.2  for any loss suffered as aresult of any failure by a
chargeholder, charge manager, enterprise administrator or
proceeds depositary to comply with the requirements of
Articles 22 to 28 or as aresult of any measure taken by
any such person in relation to enforcement of a charge to
which heis not entitled.

Article31.  Insolvency Principles Article 31
The provisionsto be included to cover the event of the insolvency

of the chargor have to be drafted jurisdiction by jurisdiction to take

into account local insolvency rules. The following basic principles

must be respected:
1. The chargeremains valid notwithstanding insolvency.

2. Any right to set aside a charge as an act in the period
immediately prior to insolvency isin the same terms as for
other pre-insolvency acts.

3. Either the charge remains enforceabl e by the chargehol der
separately from insolvency proceedings or the liquidator is
under an obligation to transfer the charged property rapidly at a
fair price and to satisfy the chargeholder’ s claim out of the
proceeds of sale.

4. The creditors who may rank ahead of the chargeholder in
respect of the proceeds of sale are limitatively defined.

Article32. Termination of a Charge Article 32

321 A chargeterminatesif and to the extent that 321

32.1.1 the chargor and the chargeholder so agree; or 32.11

32.1.2 thesecured debt is satisfied or otherwise ceases

to exist; or

32.1.2

32.1.3 thecharged property ceasesto exist; or 32.1.3

A chargeholder who takes enforcement proceedings without
being sure of hisrights does so at his own risk. In addition
to other court remedies those involved in taking
enforcement proceedings may be sued in damagesif the
enforcement notice is declared invalid or if they do not
comply with legal requirements or take measures to which
they are not entitled. Thiswill often in practice be a
significant deterrent against wrongful or reckless
enforcement.

If acharge falls away on the chargor’ sinsolvency it gives
little useful protection to the chargeholder. It is not possible
in the model to set out more than the basic principles that
should apply in the case of insolvency. The manner in
which those principles are made to work in practice hasto
be determined by reference to the local law.

In the events set out in Article 32 a charge may terminate
wholly or partialy (note the words ‘to the extent that’).

The chargor and the chargeholder can always agree to
terminate the charge.

If there is no secured debt there can be no charge. However,
the chargor and chargeholder have wide freedom in
describing the secured debt (see Article 4).

If there is no charged property there can be no charge.
Again the freedom in describing the charged property is
wide (see Article 5).



32.2

3214

32.15

32.1.6

32.1.7

32.1.8

32.1.9

32.1.10

32111

the charged property is changed or incorporated
with another thing or right in such a manner that
it ceasesto exist in identifiable or separable
form; or

the charged property becomes part of another
thing or right in such manner that the charged
property and the other thing or right are
transferable as asingle item; or

the charged property becomes owned by the
chargeholder; or

in the case of an unpaid vendor’s charge, as
provided in Article 9.4; or

in the case of a possessory charge pursuant to
Article 10, if possession of charged property
ceases; or

the secured debt is transferred and the transfer
does not extend to the charge; or

athird party acquirestitle to charged property
free from the charge pursuant to Article 21.2; or

aperson acquirestitle to charged property free
from any charge pursuant to Article 26.1.

A charge also terminates if the chargor or another
chargehol der with a charge over the same charged property

3221

32.2.2

deposits a sum equal to 130 per cent. of the
maximum amount of the secured debt referred to
in Article 4.5 or, in the case of an unpaid
vendor’s charge, of the unpaid part of the
purchase price referred to in Article 9.2.1 and in
the same currency as the secured debt with a
prime bank on terms agreed with the
chargeholder or failing agreement on commercial
terms then prevailing for similar sumsin that
currency; and

grants to the chargeholder whose charge is being
terminated a registered charge over the sum
deposited pursuant to Article 32.2.1 in order to
secure the debt previously secured by the charge
that is terminated.

32.1.4

3215

32.1.6

32.1.7

32.1.8

32.1.9

32.2

A charge over raw materials will usually terminate when
they are used in a manufacturing process which the chargor
isentitled to do under Article 15.3.1. This does not
necessarily leave the chargeholder without any protection.
He may agree with the chargor to create a charge over the
work-in-progress and/or the finished product as well (see
commentary to Article 5.10).

A charge over components of a machine will usually
terminate when they are put together to make the machine.

A person cannot hold a charge over property he owns.

An unpaid vendor’s charge is of alimited six month
duration unless converted into aregistered charge.

See also commentary to Article 10.2.

Although the chargor does not have to be the debtor (see
Article 4.3.1) the charge must always be held by the person
to whom the secured debt is owed.

There can be circumstances where a chargor or a
subsequent chargeholder wish to remove a charge given in
respect of adebt which isnot yet payable. Article 32.2
gives a procedure for doing this. The chargeholder has his
charge replaced by a charge over a cash deposit which may
belong either to the chargor or to the other chargeholder.
The extra 30 per cent. is designed to cover additional
amounts pursuant to Article 4.6. The exact meaning of
‘prime bank’ has to be defined separately for each
jurisdiction.



32.3  Upon termination of a charge the chargeholder must 323

3231

32.3.2

in the case of aregistered charge, register the
termination of the charge pursuant to Article
33.1.10; or

in the case of a possessory charge, return the
charged property to the chargor unless otherwise
agreed between chargor and chargeholder.

The obligation is on the chargeholder to register
termination of the charge.



Part 5. Registration

Article33.  Supplementary Registration Statement
33.1  Inorder to obtain registration of 33.1
33.1.1 anamendment to a charging instrument; or
33.1.2 the subsequent appointment of a charge manager;
or
33.1.3 thetermination of the appointment of a charge
manager; or
33.1.4 thetransfer of asecured debt extending to a
charge; or
33.1.5 acharge against the name of a person who has
acquired title to charged property; or
33.1.6 an enforcement notice; or
33.1.7 thetermination of the appointment of an
enterprise administrator; or
33.1.8 the appointment of a new enterprise
administrator; or
33.1.9 aninterim order made under Article 29.3; or
33.1.10 thetermination of aregistered charge; or

33.2

in order to obtain deregistration of

33111

33.1.12

an enforcement notice; or

an interim order made under Article 29.3;

a supplementary registration statement must be presented
at the charges' registry.

A supplementary registration statement presented pursuant  33.2
to Article 33.1 must

33.21

33.2.2

33.23

identify the charge by reference to the chargor,
the date of registration (in the case of aregistered
charge) and other information as necessary; and

state the purpose of the supplementary
registration statement; and

comply with the requirements of Article 33.3.

Article 33

This sets out alimitative list of all those matters which may
be the subject of supplementary registration.

Thefirst requirement in all casesisto identify the charge to
which the supplementary registration relates and the
purpose of the supplementary registration.



333

A supplementary registration statement presented pursuant
to Article 33.1 must aso include

3331

33.3.1.2

33.3.2

33.33

3334

33.35

33.3.6

in the case of an amendment to a charging
instrument pursuant to Article 7.5

33.3.1.1 thedate of the charging instrument;

and
the date of the amendment; and

33.3.1.3 signatures by or on behalf of the
chargor and the chargeholder; or

in the case of the subsequent appointment of a
charge manager pursuant to Article 16

33.3.2

33.3.21 identification of the charge manager;

and

33.3.2.2 signatures by or on behalf of the
chargehol der and the charge manager;
or

in the case of the termination of the appointment
of acharge manager pursuant to Article 16
33.3.3.1 identification of the charge manager;
and

33.3.3.2 dignature by or on behalf of the
chargeholder or the charge manager;
or

in the case of the transfer of a secured debt
extending to a charge pursuant to Article 18.1
33.3.4.1 identification of the transferor and the
new chargeholder; and

33.3.4.2 signatures by or on behalf of the
transferring chargeholder and the new
chargeholder; or

in the case of registration of a charge against the
name of a person who has acquired title to
charged property asreferred to in Article 21.6

3335

33.3.5.1 identification of the person who has

acquired title; and

33.3.5.2 dignature by or on behalf of the
chargeholder; or

in the case of an enforcement notice delivered
pursuant to Article 22.2

33.3.6.1 thedate of delivery of the
enforcement notice; and

The appointment of the charge manager at the time of the
creation of the chargeis registered pursuant to Article
8.4.1.

Thisis another example of a case where a charge can be
registered against a person without his having to sign the
registration statement (see also Article 8.4.6.2).



33.3.7

33.3.8

33.3.9

33.3.10

33311

33.3.6.2 wherethe enforcement notice relates
to an unpaid vendor’s charge or a
possessory charge the information
required to register such a charge
pursuant to Articles 8.4 to 8.6; and

33.3.6.3 where an election has been made
pursuant to Article 25.3, a statement
that thisis the case; and

33.3.6.4 dignature by or on behalf of the
chargeholder; or

in the case of termination of the appointment of
an enterprise administrator pursuant to Article
2511

33.3.7.1 identification of the enterprise
administrator; and

33.3.7.2 dignature by or on behalf of the
chargeholder; or

in the case of appointment of a new enterprise
administrator pursuant to Article 25.12

33.3.8.1 identification of the enterprise
administrator; and

33.3.8.2 dignatures by or on behalf of the
chargeholder and the enterprise
administrator; or

in the case of an interim order made under
Article 29.3

33.3.9.1 adescription of the interim order; and

33.3.9.2 identification of the person who
applied for the order; and

33.3.9.3 signature by or on behalf of the person
who applied for the order; or

in the case of the termination of aregistered
charge pursuant to Article 32, signature by or on
behalf of the chargeholder; or

in the case of deregistration of an enforcement
notice pursuant to Article 22.6

33.3.11.1 thedate of delivery of the
enforcement notice; and

33.3.11.2 signature by or on behalf of the
chargeholder; or

33.3.6.2

33.3.6.3

33.3.7/8

33382

33.3.10

3331112

See commentary to Article 22.7.1.2.

If the election is not registered it is not effective.

The chargeholder is under an obligation to register the
termination or new appointment (see Article 25.15).

The enterprise administrator has to sign the registration
statement for his appointment but not for its termination
(see Article 33.3.7.2).

The termination is registered but the record that the charge
existed remains on the register.

In the case of an enforcement notice or an interim order it is
deregistered so that no record of its prior existence remains
on the register.
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33.3.12 inthe case of deregistration of an interim order
made under Article 29.3

33.3.12.1 adescription of the interim order; and

33.3.12.2 signature by or on behalf of the person
who applied for the order.

Where there is more than one chargor a separate
supplementary registration statement must be presented for
each chargor.

Article34. Registration Procedure

341

34.2

34.3

The registrar may accept aregistration statement pursuant
to Article 8 or a supplementary registration statement
pursuant to Article 33 in such form as he deemsfit and can
only refuse to register

34.1.1 if theregistration statement or supplementary
registration statement does not comply with the
requirements of Article 8 or 33; or

34.1.2 if therequired registration feeis not paid.

Upon acceptance of aregistration statement or a
supplementary registration statement the registrar must
immediately

34.2.1 mark thetime and date of presentation and the
stamp of the registration office on the registration
statement or supplementary registration statement
and, if supplied, on a copy; and

34.2.2 placethe registration statement or supplementary

registration statement on the register against the
name of the chargor and hand the copy, if
supplied, to the presenter.

If the registrar refuses to accept a registration statement or
a supplementary registration statement for one of the
reasons in Article 34.1 he must at the same time notify the
person presenting the registration statement or
supplementary registration statement in writing of the
reasons for hisrefusal and that person may present

34.3.1 anew registration statement within the 30 day
period pursuant to Article 8.1 or, if later, within
15 days of such notification; or

34.3.2 anew supplementary registration statement

within seven daysin the casesreferred to in
Articles 33.1.6 to 33.1.9 or at any timein any
other case.
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Article 34

34.1.2

See commentary to Article 8.7.

Article 34 contains minimum registration procedures which
will need to be supplemented according to the system of
registration that is used.

The registration system must be rapid. The practical value
of acharge will be reduced if the registrar can delay while
considering whether or not to register. The registrar
therefore has to check only that the matters provided under
Articles 8 or 33 have been included.

The leve of fee payable must not be so high asto
discourage the granting of charges.

When a statement is accepted registration must be
immediate. The copy may be used by the chargeholder as
proof that the statement was accepted for registration.
Where, asislikely, the register isin computerised form
appropriate adaptation of procedures should be made.

If the registrar refuses to accept a statement he has to give
the person presenting the opportunity to present a revised
statement. He can only refuse for the reasons set out in
Article 34.1.



344  Thetime of registration is the time when the registration 34.4
statement or supplementary registration statement is
presented at the charges’ registry or, where Article 34.3
applies, the time when the new registration statement or

new supplementary registration statement is presented at
the charges’ registry.

The time marked pursuant to Article 34.2.1 will in practice
serve as evidence of the time of registration.

Article35.  Access to the Register Article 35

Any person may against payment of the required fee have accessto

More detailed provisions regarding access may be required
the register and receive a copy of any entry onit.

but the fundamental principleisthat it is open to all.



Schedule 1. Charging Instrument (Article 7.2 MLST)
Charging Instrument
1 [Name of chargor]
[Address of chargor]

[Other identification of chargor as necessary]

agreesto grant to

[Name of chargeholder]

[Address of chargeholder]

[Other identification of chargeholder as necessary]

a charge of the things and rights described below to secure the debt described bel ow.

2. The debt secured by the charge is [describe secured debt].

3. [Include identification of person owing the secured debt if not chargor.
For a possessory charge state maximum amount of secured debt]

4. The things and rights charged are [describe charged property].

o

[Other matters pursuant to Article 7.5]

Signature of chargor and date of signature

Signature of chargeholder



Schedule 2. Registration Statement (Article 8.3 MLST)
Registration Statement

1 [Name, address and other identification as necessary of chargor]

2. [Name, address and other identification as hecessary of person owing the secured debt (if not the chargor)]

3. [Name, address and other identification as necessary of chargeholder]

4. [Name address and other identification as necessary of charge manager (if appointed)]

5. [Identification of the secured debt]

6. [Maximum amount of the secured debt]

7. [Identification of the charged property]

8. [If appropriate] The chargeis an enterprise charge.

9. [Date of the charging instrument] [Except where an unpaid vendor’s charge is being converted into aregistered
charge]

10. [Where an unpaid vendor’s charge is being converted into aregistered charge]
10.1  Thisregistration statement is for the conversion of an unpaid vendor’s charge into aregistered charge.
10.2  [Date on which charged property was transferred to the chargehol der]
10.3 [Date and identification of the written agreement giving rise to the unpaid vendor’ s charge]

11. [Where a possessory charge is being converted into aregistered charge]
11.1  Thisregistration statement is for the conversion of a possessory charge into a registered charge.
11.2  [Date on which possession of the charged property was given] [If later than the date of the charging
instrument]

Signature of chargor Signature of charge manager (if

appointed)

[Or where an unpaid vendor’ s charge or a possessory charge is being converted into aregistered charge

Signature of chargehol der]



