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Abstract

Such is the pervasive reach of substantive normdglaatrines in the law of contract
that an understanding of technology is perceivelasamg little or no direct bearing
on the meanings we attach to the concept of coridentccessibility of contract
doctrines has resulted in a tendency by commestéidse content with
understanding the governance challenges in consgtlegally binding agreements in
the online environment through the narrative odasv and rules. This article
guestions the prevailing wisdom in understandirggrttw modes of governance
purely through a linear analysis of doctrine. Tpragiate the subtleties of governance
in the online environment, we cannot overlook titeriplay of the four modalities-
law, code, norms and markets. The article conclud@san illustration of how the
hybrid model of consent provides a better undedstanof the process of constituting
legally binding agreements.

Keywords: Code, contract norms and rules, online contradéesti®nic Commerce
(EC Directive) Regulations 2002.

1. Introduction

The substantive doctrines in contract law defireedincumstances when
commitments becoming binding on the parties. Thesran contract formation for
example, can be seen as advocating a particulaelfmddefining responsibilities
and obligations assumed voluntarily by the partgben the relations between the
parties can be brought within the categories afradihd acceptance, the law deems
that the consensual arrangement matures into liggp$, duties and obligationd.]
Much of the legitimacy and justification for thehamtence to the principle of sanctity
of contracts can be traced back to the value atthbly society to the normative
underpinnings of private ordering. The emergendbdefinternet as a medium for
determining contractual obligations has resultegalcymakers responding to the
new technological realities. The Electronic CommegfeC Directive) Regulations
2002 can be seen as a response to providing atiedfeegulatory framework. Do
the judicial norms on choice, autonomy and accduilitigin relation to binding
commitments correspond with the use by online lextapf software? The terms
'‘West Coast Code' and 'East Coast Code' were ysegiskig to emphasise the
significance of the new technologies realitiese-¢bmmunications infrastructure of
the Internet (West Coast Code) — for traditionable®of governance (East Coast
Code)[2] Surprisingly, contemporary accounts of the goveceachallenges facing
contract law have subscribed to a linear analylsiseodynamics of online
contracting. Indeed, scepticism has been diredtdtbae who attempt to suggest that
the distinctive features of the virtual environmartoduce a new mode of
governance - cod@] The accessibility of contract doctrines has reslih a
tendency by commentators to be content with undedstg the governance
challenges in constituting legally binding agreetaen the online environment
through the narrative of case law and rules. Ttisla questions the prevailing
wisdom in understanding the new modes of governpooely through a linear
analysis of doctring4] The aim of this article is to sketch a hybrid maafeconsent
that reflects the subtleties of online contractifige focal point of the critique is
whether it makes sense to view the communicatieinastructure as nothing more
than a passive technological medium. If we arebtaia a deeper understanding of



the significance of the communications infrastroetof the Internet for the perceived
role of the Electronic Commerce (EC Directive) Ratjans 2002, we need to begin
by acknowledging the normative dimensions of tetbgy To appreciate the
subtleties of governance in the online environmestcannot overlook the interplay
of the four modalities- law, code, norms and maké&he article concludes with an
illustration of how the hybrid model of consent yides a better understanding of the
process of constituting legally binding agreements.

2. East Coast Code: Contract Norms and Doctrines

Historically, contracts were local in charactemvéis meaningful to define an
agreement as arising from 'discrete’ or 'relatiantdrpersonal characteristics. The
image of parties bargaining at arm’s length andcthrestitution of agreements through
an exchange of mutual promises, enforceable inikane which, shapes
contemporary rhetoric of the justifications fortatary/precedent modes of legitimate
governancel5] The consensual nature of the constraints voluptandertaken by

the parties is condensed in the following metapharmeeting of the minds]

Whilst contract norms can be justified in philosmahterms, the logic of the market
and its rules are not apposite to its appeal asstrumental governance framework
for private ordering and rational decision-makiAgcording to the Chicago School
of Law and Economics, the market model (or more@mpately){7]

'Economic analysis of law has heuristic, descrggtand normative aspects. As a
heuristic, it seeks to display underlying unitiedagal doctrines and institutions; in its
descriptive mode, it seeks to identify the econadiogic and effects of doctrines and
institutions and the economic causes of legal chaimgts normative aspect it advises
judges and other policymakers on the most effiaeathods of regulating conduct
through law.’

Contract norms and rules in this respect are sed&eiag legitimate and efficient to
the extent that they mirror the modality of the kedr It is inconceivable, in the light
of the emphasis placed by judges on the objectiedywhen ascertaining parties’
intentions, that voluntary undertakings do not mpédies better off8] Contract

rules in this limited sense can be said to havegmatic dimensioff] The test is

not what the party says he intended. This is ofsmuelevant but the courts have long
relied on an objective test when arbitrating conmgetlaims: will a reasonable man,
in the light of the evidence of the communicatibesveen the parties have bound
himself in a similar mannef0] Adapting the Coasean theory of transaction costs,
the normative foundations of contract law can hkdd to the obligations of
distributive justice that the market undertakesigfide the modality of social norms
and doctrine. The 'meeting of minds' metaphor @sdid to condense the
ideological, cultural, philosophical economic catesations that shape and influence
the governance of autonomy, choice and decisionfgak

If one moves away from the archetypical depictiba oontract being concluded
between parties at arms length, the 'meeting ofighimetaphor becomes a little
fuzzy. What are the normative foundations govertuimgling commitments arising
from communications between parties who are netarh others presence? The
mailbox rule, enunciated ikdamsv. Lindsell, identifies the moment of posting as
being the critical point in time when determiniig temergence of legal



obligations[11] This is not an absolute rule. Where instantaneoasmunications are
relied upon a binding commitment is concluded wtencommunication is
received12]

Considerations involving the efficiency of allocagirisks and responsibilities can be
used to legitimise the operation of these rulebsgntive rules do not merely provide
answers to questions regarding the formation ofrach Neither should its value be
limited to the question of how the law facilitagfficient commercial transactions.
Contract doctrine can be seen as upholding pregadliltural and social norms like
trust and cooperation. Rules, which are coheremiaanessible, are more than likely
to create incentives on the part of the contragbagies to comply with the
agreemenfl3] Law in this respect can be seen as part of thalssstem. Whether
the law has struck a happy balance integratindierhaind the principles &dissez-

faire on the one hand, and social (welfarist) normshenother is beyond the scope of
this paper. It is proper however to conclude tloatiact rules and doctrines can be
seen as a subset of general strategies for gogechimices and decision making. This
brief account of the regulatory dimensions of cacittaw is meant to provide a
different vantage point from which we can beginhionk about contemporary
understanding of the modes of governance that slwaghénfluence the process by
which parties voluntarily bind themselves in théirmaenvironment. Whilst there is
unlikely to be much discussion about the interglalaw, norms and the market in
this environment — the orthodox constituency regareimpts to emphasise new
technology as a relevant mode of governance witbgree of scepticism. It is worth
delving into the reasons for this stance.

It is argued that the proper and correct approacintlerstanding the process of
constituting legal agreements is not through arlcgapon of technology. Rather,
from the analysis that is frequently employed, weelad to assume that contract
doctrine and its rules provide a comprehensiveyginal framework for
understanding governance in the online environmiérg.challenge, one is inclined to
conclude here is that that to understand onlinéraohformation — we need to
identify the rules and theapply these to the facts. Attempts to introduce techmlo
may be seen as being superfluous. This does begdstion: why is technology
explained away so readily? When justifying thedinapproach to analysis, it is said
that a legally binding commitment cannot be regdrae being justiciable until the
badges of contract formation are present. Reefldeswse right when he observes
that:[14]

[t]he basic principles of contract formation atidl the same, however, so that the
existence of a contract and its terms are discaveyadentifying the communications
which pass between the parties, identifying therptind then determining whether
that offer has been accepted.’

Reed’s observation is unequivocal — it however psgs to answer a question that is
premised by a restrictive view of governance. Gaoitltaw as solutions to problems.
Indeed, many of the problems that the orthodox titmiesicy face and which results in
attempts to explain away as application conundrimage their roots in the failure to
recognise the critical role of technology in thezgmance of choice and autonomy.
On close examination of the extract above, the garece issue is not what seems to
be alluded to by Reedwhat principles of contract govern online contract fatman.



Contract doctrine and rules are too well embeddesbciety to make this a
contentious line of inquiry. A more relevant questivould be one which requires an
answer to the issue of whether the process by wdtioices and decisions are made
correspond with the norms and values associatddaoeittract doctrine. It is difficult
to see how doctrine can provide an answer hereowtith prior consideration of the
nature of technology and its significance for camperary accounts of governance.
To be sure, close analysis of the architecturbefnternet suggests a paradox. Code
can either undermine the balance and safeguargglptbby law on the one hand or
enhance norms and compliant conduct where enfortewmuld have been
inefficient or problematic. Before exploring thetua of consent in the online
environment it might be useful to bring into sharfeeus the assumptions that the
orthodox legal constituency make when charactayigie communications
infrastructure of the Internet as method (i.e.aagive technological medium).

The line of reasoning, resulting in the characios of the Internet as a passive
technological medium, merits particular attentisince an understanding of
technology is seen as being peripheral. Attempssigmest a linkage between law and
technology, it is suggested, are based on a tenwmderstanding of the nature of the
online environment. The fundamental oversight stBora the characterisation of
cyberspace as a separate place. Contracts aréutmasbetween real persons and in a
‘physical’ space — not ‘cyber' space. Consequenigyargued that the

communications infrastructure of the Internet ithimg more than a passive
technological mediurfil5] Reed suggests that the ‘cyberspace fallacy' leaal$alse

prospectu$is]

"The Cyberspace fallacy states that the Internetisw jurisdiction, in which none of
the existing rules and regulations apply. ThissgiGtion has no physical existence; it
is a virtual space which expands and contracteeaditferent networks and
computers, which collectively make up the Intereepnect to and disconnect from
each other...A moment’s thought reveals the fall&diythe actors involved in an
Internet transaction have a real-world existennd,ae located in one or more legal
jurisdictions...lIt is inconceivable that a real-wojldlisdiction would deny that its
laws potentially applied to the transaction.’

Online contracts have their analog in the real spaarld of interpersonal
communication$i7]

'[The Internet] is fundamentally no more than a nseaf communication, and that the
new issues of Internet law arise from the diffeembetween Internet and physical
world communication methods, particularly commutir@avia intermediaries...the
contracts themselves are not fundamentally diffeféhatis different is the method
by which those contracts are formed, using indicechmunications via packet
switching hosts.’

Reed’s conceptualisation of the Internet as nothiege than a system of passive
communications is axiomatic of the orthodox apphoacdismissing alternative
avenues through which governance can be undergl8bdA sophisticated telephone
telecommunication network enables people to comoat@i The online environment
in this respect shares discernible similaritiehwither forms of instantaneous
communicationskErgo, the communications infrastructure of the Inteliseteen as



having no significance for the way contract do@sirand institutions are expected to
regulate the way parties define their choices andreomy. The question, how should
we conceptualise consent is absent in the conteanpdebates about online contract
formation. Governance challenges in the onlineremment are now to be viewed as
requiring nothing more than requiring access tadlodbox of 'black letter' layl9]

To be sure, this interpretive constituency defigegernance very much in terms of
formal mechanisms of private ordering. The Interagterceived as being nothing
more than a passive technological medium. Anotba@san may be simply that
doctrine is readily accessible and easily graspbhd.design architecture, it is
assumed, makes rational consideration of the psamiesontract formation unduly
complicated20]

'[T] he Internet, though, does raise unique tetdgiocal issues when examining
contract formation. It is these technological isswich all too often cloud our
analysis of the contract.'

An understanding of technology is superfluous ssuestantive doctrines provide the
necessary analytical framework, notwithstanding: ff24 ]

‘When we add to this the fact that a seller mayoeotommunicating directly with the
customer but instead form part of a virtual markate or Internet shopping mall, and
that the customer may not be making purchasingsabes directly but acting through
an automated agent, it becomes obvious that theegsmf contract formation is not
so straightforward as in the physical world.'

Accepting the veracity of the assumptions for themant, we can sketch the line of
analysis that is favoured when thoughts turn tdefyal issues facing online contract
formation. Consider for example, the intuitive respe of lawyers when faced with a
purchase transaction of goods by a consumer regpptala web advertisement.
Using the case law on 'offer' and ‘acceptancenalgies to the transaction, the
governance challenge will be characterised anthately, disposed in these terms.
The ruling inCarlill v Carbolic Smoke Ball will be relied upon as authority for the
rule that an online retailer can potentially bitself, if the prerequisites of acceptance
and reliance are md22] Judicial precedents in the formfiarmaceutical Society

of Great Britain v Boots Cash Chemists, can be used to introduce policy issues that
warrant circumscribing the general rule — of untediliability to unlimited members
of the web communitj23] Surely, a rule that exposes an online retail@otaractual
liabilities to anyone with an Internet connectisrikely to be seen as onerous and
burdensomé@24] The online contract cannot be binding on theipsuintil there has
been an agreement. For example, the decisidwamsv Lindsell is relied upon to
explain when an online contract becomes legallgibg[25] A binding commitment
arises when the consumer clicks on a button om#issite concluding the offer. This
rule is however subject to two exceptions. Firstere the online retailer clearly
specifies that additional steps be taken to forgeatontractual relations, as was
evident in cases likelenthorn v Fraser andHolwell Securities v Hughes.[26] Second,
where the mode of communication is seen to bentet@ous. According to judicial
precedents iBrinkibon andEntores v Miles Far East Corp immediate knowledge
(actual or imputed) would be deemed to be sufficiertonstitute the contractual
obligations[27] In the absence of incontrovertible judicial prezed, legal
arguments regarding the application of the ruléngtantaneous communications to



the online environment are likely to figure prommiig in resolving the precise
moment when a binding commitment materialises. @tighnew methods of
purchasing items on the Internet impair the wayieg the process by which parties
conclude an agreement? Online retailers now hatleeatdisposal two avenues
through which contracts can be concluded: ‘clickpvand ‘browse-wrap'. A ‘click-
wrap’ contract, for example, involves a web pagthwontains the terms and
conditions of the agreement. The consumer signigsissent to the terms governing
the transaction by clicking on a button locatedtaweb page. The software on the
retailer’s website prevents the user from regartiregagreement as being concluded
until the icon 'l Agree' (which indicates accep&f the terms and conditions) is
clicked. Other web retailers employ a ‘browse-wragfeement. When the user clicks
on an item he wishes to purchase, he is not imrteddipresented with the terms and
conditions. These can be accessed by a link tparae web page. Unlike a ‘click
wrap’ agreement, the consumer can conclude thearmet without actually

browsing the terms and conditions. The entry ihegurchase transaction is deemed,
in itself, to be evidence of assent to the appleédrms and conditions.

A key feature in the illustration above is the wiag emphasis on doctrine contributes
to a linear (almost static) view of governance: Véine the offerors and offerees? Can
the advertisement be characterised as an 'offas?lé offer been 'accepted? Is a
'mistake’ sufficient to prevent reliance by theeode at the expense of the offeror?
'‘New wines old bottles’, is an overused metaphbichivbecomes an end in itself. The
emphasis on contract doctrines forecloses the tihagraf governancg28] The
remainder of the discussion in this section willdrected towards redressing the
imbalance that results from the preoccupation wibtrine.

What troubles commentators who view governancdexigds through the lens of
legal rules and doctrines is the idea that somdhpaccommodating technology in
the analysis, one is a step removed from claintiegviability of new rules and norms
for the online environment. We can infer this lofehinking in the standard move
adopted by Reed in characterising technology asaiye medium. Of course, any
argument premised on the idea that the online enmient requires a new set of
doctrines governing contractual relations is riglilismissed. In this respect
Sommer’s observation hits the majk9]

'In contract formation, UETA presents only one ngsue — contracting with
machines that have something resembling discrefieaple have long been forming
contracts with vending machines. Courts have nehliezed by such contracts,
probably because they have closely resembled oxditaéke-it-or leave-it' consumer
contracts.’

That said, the alignment by Reed of the idea diécgpace fallacy’, with the
conclusion that technology is merely a passive omagmisses the point on two
accounts. First, it cannot be said that rules emgrgom cases liké&damsv Lindsell,
Brinkibon or Entores, in themselves, providesai generis map for understanding the
process by which commitments become legally caurtstit or for that matter, the
normative foundations informing the way we chamséethe actions of the
contracting parties. Close reading of the judgesanthese cases in fact caution
against mechanical application of doctrinal ruled aorms — the emphasis as always
being on the relativity of law. Given the contrakecised by the online retailer,



through the software and hardware, over the ch@ndsdecision making behaviour
of its users, thex ante policy issue regarding the processing and strunguof
consumer choice and autonomy cannot be easily ieeplaway. Another criticism of
the assertions made by 'cyber-sceptics' is thgtghmvide no plausible explanation
for the characterisation of the communicationsasifiucture as a passive
technological mediuri80] Katsh has suggested that]

‘The law is an intriguing area in which to studywgbe since it has links to all other
important institutions. It is a focal point thahsls out rays that touch economic
activity, political interests, ethical values, andividual concerns.... For politicians,
change in law affects the process of allocatingueses, of establishing standards of
behavior, and of responding to citizen desires.di@ens, institutions, and
corporations, change in legal processes, concapdsyalues touches traditional
relationships, aspirations for achieving a mor¢ $ogiety, and valuable property
interests. As law feels the impact of the new tetbgies, change will not be located
in only one area. Rather, as legal change occwasymifferent facets of our society
will be affected.’

Katsh is right when he remarks on the value ofgragng law and technology into a
study of the role of law in regulating the Internde is also correct in his observation
on the power structures that define the spherésigftechnology and society.
Differing perspectives of the role of law, techrgpar even the concept of an
information society are not merely academic. Torappte the depth and intensity of
the issues at stake we need look no further thaedhtroversy that surrounds issues
regarding post — 9/11 government surveillance tsigmanagement software, data
mining, the extra-territoriality of national jurigtions or even allocation of spectrum.
If technology can be seen as having transformataee — surely, one could
legitimately explore more closely the problemstieg technologies are attempted to
solve and how law reflects their significance fog@ tomplex dynamics of private
ordering?32] Are techno-phobes Luddites? Or can we accept witbtemment the
claim by technophiles that technology is neutrahd end in itself33]

The close mapping of online contract formation bgtdne more worryingly impairs
subsequent evaluation of the Electronic Commer€eDiEective) Regulations 2002.
Murray finds the discordance in the narratives [moiatic[34] The Regulations he
concluded35]

'say remarkably little on contract formation. lbpides duties for those who market
their products over the Internet, but makes novgitdo define the legal position of
an electronic offer or acceptance. In additionDimective is of limited effect when
dealing with contracts concluded exclusively by airdue to several exceptions
which apply to e-mail communications.’

Lloyd is worried that the consequences resultiogifthe apparent lack of certainty
and clarity[36]

'[will] pose problems for the UK system which...sed&rs emanating from the
customer rather than the supplier. There appesostalbe an element of unnecessary
complication by adding the requirement of acknogtednt of receipt of acceptance
as a condition for the conclusion of a contract.’



If the regulatory framework is to provide a framelwéor strategic planning and
ordering, then it is wanting in this respect and:y@7]

‘prove to be extremely disappointing to those wdadrit with a hope of obtaining
guidance on the formation of contract within thedpean Union....[On the whole] it
provides no more than equivalence at the poinbwwhétion of a contract.’

In the light of these apparent deficiencies it besn suggested th&@8]

'it is perhaps time the postal rule was restatedhi® twenty-first century. A possible
reformulation would focus on the non-instantanematsire of communications which
benefit from the rule.’

The following prescription underlines some of therscomings that result from
leaning heavily on the rationality of legal rulesiltuminate the subtleties of online
contract governand&9]

'[W]here an offer contemplates acceptance by aimonediate form of
communication, that acceptance is effective fromtime it leaves the acceptor’s
control.’

The prevalence of this narrow view of governansiages too readily either that
technology has no normative aspect or that it @anded to structure decision
making. A general point can be made here. Legabkrahd infrastructures are
distillations of competing ideological conventicarsd historical tensior{d0]
Developments in the law of contract have all taadly pointed to the reflexivity of
law to the social and technological environmdidf. The challenges facing contract
law can also be situated in the debates abouighdisance of the interface between
law, technology and society. For example, it haanl@ointed out that technological
innovation in the contemporary environment is iasiagly confronting communities,
policymakers and industry with difficult questiod] In the space of a decade, the
deterministic nature of technological rules in #inea of cloning, genetic screening,
biometrics, surrogacy, digital music and survetkahas resulted in policymakers,
judges and communities re-examining the ramificetiof the latent ambiguity of
their values for legal institutions and socie{#3] As Webster notegt4]

‘The sheer scale, scope and speed of technolagiealations, from home
entertainment systems to the latest missile defdrma new medical treatments to in
vitro fertilisation techniques, draws attentioncommentators. Information and
communication technologies (ICTs) especially, fotal closely by biotechnology
and genetics, are presented as the main motorgafye, as innovations which are
bringing about radical social transitions.’

Perhaps, the most troubling aspect in the orthedsistance to embracing the design
architecture, is the uncritical and ready accemdhat existing methods of
governance — law, markets and norms are — areguifito ensure the legitimacy of
the process by which choices and autonomy are mo@rdined. Liberal ideas about
autonomy, choice and consent are rooted in sodtaraliideas about what
constitutes an individu@l5] The institution of contract can be seen as a nobde
governance designed to facilitate the realisatiah®ideals of individuality,



autonomy and self-determinati¢46] Brownsword hints at the complex dynamics of
this institution:[47]

‘[W]hilst we might hope to construct a definitioha‘contract’ around the shared
idea of an enforceable transaction, there is l#fjeeement about how this is best
articulated. Some definitions might centre on theaiof an enforceable agreement;
others might be anchored to the concept of an eefdnie promise (or set of
promises); and others might emphasise that costeetessentially exchanges, or
perhaps bargained-for exchanges...In practice, ihtrbg thought, it cannot matter
whether a contract is conceived of in terms of psemagreement, bargain, or
whatever...On occasion, however, the way in whiclcareceive of a contract does
have a practical bearing.'

We can extend his insights, particularly the lasttence in the quoted extract, to pose
the following question: does doctrine adequatefigce the dynamics of effective and
legitimate governance in the online environmentl$Vthe logic and coherence of
contract doctrines may be compelling, the linearateve is ill equipped to illuminate
the interaction between the four modalii48] It is important to be clear that in
making this assertion, one is not subscribing éortimanticised idea of the Internet as
a separate place or that governance of online acintelations require new rules. The
transformation of text into digital media and tlmeezgence of software technologies
as mechanisms for structuring and processing sqoétical and economic relations,
it is said, cannot leave the law untoucf¥®l. History has already proved to be harsh
critic of those who have been content in entrenglaimd prolonging the dominance of
institutional infrastructures. The immediacy of tieed to understand the significance
of the technological developments for law andale in legitimating the values which
govern the consensual nature of binding commitmesntsiot be emphasized enough.
The reach of the communications system poweretidynternet implicates the
process by which choice and decisions are strutiame ultimately processed. The
argument here is that doctrine restricts the viéwlwat governance in the online
environment entails. Doctrinal analysis fails taninate the regulatory aspects
inherent in the use of 'click-wrap' or 'browse-wiagghnology. Lessig exposes the
deceptive nature of the ‘cyberspace fallacy' théssuggests that the modes of
governance in the online environm¢b@]

‘are distinct, yet they are plainly interdepend&atch can support or oppose the
others. Technologies can undermine norms and keg,can also support them.
Some constraints make others possible; others s@ke impossible. Constraints
work together, though they function differently aheé effect of each is distinct.
Norms constrain through the price that they exacthitecture constrain through the
physical burdens they impose; and law constrair@itfh the punishment it
threatens....an analog for architecture regulateabetr in cyberspace — code. The
software and hardware that make cyberspace wisatanstitute a set of constraints
on how you can behave...The code or software ortaatire or protocols set these
features; they are features selected by code writieey constrain some behaviour by
making other behaviour possible, or impossible. ddee embeds certain values or
makes certain values impossible.’

To be sure commentators like Lessig, Benkler angeBdave consistently argued
that software now emerges as a new modality of maree51] Lessig, for example,



goes to great lengths to emphasise the significahuaderstanding this modality of
governance and it. It is particularly telling thatlike contracting in real space,
software now assumes a pivotal role in structuangd processing contractual
relations.

To summarise, an overemphasis on contract doarndehe linear approach to
problem solving, does not reflect the realitie®oline contracting and finally leaves
unexplained, not only the role of the Electronia@oerce (EC Directive)
Regulations 2002 but its complementarity with cartianal contract doctrine. The
emphasis on the traditional narrative of textbooRtract analysis does not allow us to
transcend the restrictive conceptualisation of goarece in the online environment.
This restrictive view of contract law obscures adamental deep-seated argument
about the basis upon which rules on contractuadrard of social relations are now to
be legitimated in an environment where contrachigaéements are mediated by
software. This debate, it is suggested cannotderntaken without reference to the
contextual background of the Interi®2] The idea that technology is passive is in
itself untenable. Additionally, the existing naivatwhich defines governance in
terms of its linear rules is found wanting for tb#owing reasons. First, no evidence
is offered for the claims that technology is a passonduit or that its incorporation
into the process by which binding agreements amsttated, confusing. Second,
characterisation, in short is not mandated by allede but the result of arguments
used to shape facts to 'fit' into a legal rule eicome[53] There is room for pursuing
alternative routes to understanding the legitimafogontract ordering rules. Third, the
rule-oriented narrative implies that the institatiaf contract is free of contradictions
and omissions. This is not necessarily borne otherjurisprudence of the Common
Law.[54] It has already been shown that the rational fotioks in cases of the postal
rule and mistake are attempts by the common lgevdeide a result, which blends
considerations of instrumentalism and fairness. ilffage of meeting of minds
epitomises the reliance on abstractions to artieulze values of private ordering
rules.

3. West Coast Code: Techno-Regulators

The TCP/IP protocols provide the means through wldommunication' in the online
environment is now made possilfi&] As the communications infrastructure of the
Internet becomes the fora through which consumansidentify their choices it
becomes important to expand our analysis to accatatedhe capacity of technology
to regulate behaviour in the online environmente htetaphor ‘old wines-new
bottles’ is premised by a restrictive view of gawamnce. Reidenberg, highlights the
significance of the dynamics being created in thmunications infrastructure
powered by the Intern¢b6]

'‘Global communications networks challenge the wagnemic and social interactions
are regulated. In the past, legal rules usuallyegoed behavior in distinct subject
areas for defined territories. These national ar$®ntive borders formed the
sovereignty paradigms for regulatory authority dedision-making. For example,
intellectual property rights and privacy rights—eacitical for the ordering of an
information society—have been designed as dishindies of law. Copyright, patent,
trademark, and trade secret law protect specifiitbates of information and its
economic value, while privacy law guards specifiormation about individuals from



particular harms. Customarily, such distinct ridegplied only in the rule-maker's
geographically defined territory. Few ‘transnatiamnghts’ in the economic and social
sphere truly exist; international treaties andaoegl obligations typically establish
some degree of harmonized, national standardsaithstiea single, unique ‘global’
right. With the GlI, however, territorial borderscasubstantive borders disintegrate
as key paradigms for regulatory governance. ....'

Unlike the traditional rules on contract the arebitire of the Internet and the
evolving state of technology, the determinatiorntéeting of minds' or consent
becomes less than straightforward. Indeed, softivacemes the primary facilitator
of choices, expectations and autonomy — a fornedirio-regulatiof57]

'When the Internet is looked at as an architectureanifests two different
abstractions. One abstraction deals with commubpitattonnectivity, packet delivery
and a variety of end-end communication services. dther abstraction deals with the
Internet as an information system, independentisainderlying communications
infrastructure, which allows creation, storage andess to a wide range of
information resources, including digital objectslanlated services at various levels
of abstraction.’

If the institution of contract is to continue taopide a framework for promoting
choice, competition and fairness, the central gaisue raised by the online
communications environment, is the creation of fecéve and legitimate
governance system. There is a need therefore tormpknow the ‘law' but to also
understand the nature of technology and its siggniite for governance. To unravel
some of the complexities of technology and its cdpdo penetrate into traditional
ideas of the process of constituting contractuakians the ‘layer principle' advocated
by Yochai Benkler provides a useful commencing pfinunderstanding the
regulatory capacity of softwafB8] Lessig sums up Yochai's ideas of the layers
principle well{59]

‘The layers that | mean here are the differentrlayethin a communications system
that together make communications possible...At thteoln is a ‘physical’ layer,
across which communication travels.' This is thegoter, or wires, that link
computers on the Internet. In the middle is a daljior 'code’ layer — the code that
makes the hardware run. Here we might include tbpols that define the Internet
and the software upon which those protocols rurthAttop is a 'content’ layer — the
actual stuff that gets said or transmitted acrbesd wires. Here we include digital
images, texts, on-line movies, and the like. Thhsee layers function together to
define any particular communications system. Ed¢hease layers in principle could
be controlled or could be free....we could imagiveoald where the physical and
code layers were controlled but the content layas not.'

The layer principle is best understood by the dgbeterm ‘code’. This term can be
understood in two ways. In its traditional sensel& can be used to describe the
orthodox governance instruments — legislation aldg¢ made law. The cybernetic
model of governance envisages 'code’ as compiitighardware and software.
Lessig identifies four modalities of governancehia online environment: laws,
norms, market and code.
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We have already identified the role of law in defqthe rules governing binding
commitments. The common law is now supplemented bymber of statutory
enactments intent on ensuring that competitionclrmice are not subverted. The
Electronic Commerce (EC Directive) Regulations 2B80@ne example of the move to
supplement the legal code. The invisible hand atés as a constraint on contractual
behaviour by ensuring that the economic and sgoistis associated with cooperation
and coordination do not become prohibitive. Cong@ioout trust, cooperation, abuse
can provide a disincentive to online contractingdaour. In this respect, the
principle of ‘technological neutrality’ adopted figlicymakers is meant to take into
account the innovation in technology that contesub the creation of an
environment conducive to the constitution of ecommomalations. Norms, in the sense
of creating incentives for cooperation and coortiamacan 'educate’ users to the
benefits and culture associated with transactintherinternet. How far does contract
doctrine fulfil this aspect, particularly in an ém@nment, where anonymity can pose
immediate problems of consumers entering into bigdiommitments with any online
retailer? Code. Lessig’s point is that if we wishuhderstand governance in the online
environment we cannot overlook the way hardwaresarfivare blurs the boundaries
of legislative accountability and authority. He gagts that code is an important
addition to the orthodox institutional infrastruta through social, economic and
political activities are ordered. How is this mdtappertinent to the present
discussion? When we distinguish the communicatiinastructure of the Internet
from that of say a telephone network we are in &&&howledging two critical
attributes not present in communication mediatiteetelephone and fax. The first
critical attribute is 'end-to-end' architecture dmel second is code. The idea of
software and hardware as devices for structuriteypersonal relations is critical to
Lessig’s 'code is law' thesis. Code exists in @irdisve architecture that now shapes
the process by which agreements are constitutezhliReg the orthodox model of
consent, it is not sufficient, when thinking abbutding commitments in the online
environment to merely read the governance chalkefagng law purely through

legal rules and cases. Since the domain of conggerenthesised by norms of
fairness, objectivity and rationality it becomegpwrntant to analyse the extent to
which the architecture of the Internet and therumaent through which behaviour is
ordered corresponds with the ideals that we regsitoking embedded in the
substantive rules of contract law. Can we readibyeat the view that the checks and
balances encapsulated by the legal regime arenaffiy the design of computer
software and hardware? Does technology constilaifacto, the norms and values of
reasonableness and fairness? The value of theistalg' thesis lies in its ability to
enable us to adopt a more expansive view of gowemaAs Murray and Scott
correctly acknowledggs0]



'‘Lessig’s work is of great value for reminding dghe importance of architecture as a
basis for regulation.’

Their subsequent observation is particularly agtiié

"The potential for controls to be built into ar@dture have long been recognised, as
exemplified by Jeremy Bentham’s design for a prisotie form of a
panopticon...Lessig suggests that as a means ofategubrchitecture is self-
executing and thus different at least from norntlaw. This claim appears correct
up to a point. However the analysis which separie$unctions of a control system
shows that the standard-setting element of ardhitedased regimes may be self-
executing as to monitoring and behaviour modifmati

It is important when making a case for integratimg communication infrastructure
into the way we reason about contract formatiomdnowledge the wider context of
governancg62] Governments and policymakers have recognisedripadt of
information and communication technologies on tradal business models,
proprietary entitlements, privacy and so fd@B] The expansion of new modes of
governance is becoming a dominant feature of paliteconomic and social
ordering[64]

'First, the institutional advance of regulatiorthie context of privatisation and the
neo-liberal hegemony presents a paradox.... Secbedldgvelopment of proactive
policies for the promotion of economic competitipagulation-for-competition)
represents a departure from the past. If the remylagencies that were established
in the United States during the New Deal era lsg#ed monopolies, the new
regulatory authorities that are now establishedar the world are committed to
active promotion of competition, using modern regoity techniques (more rules,
more competition: see Vogel, 1996). This might leadhstitutional structures and
policies that are basically more mercantilist thberal (Levi-Faur, 1998). Third, the
incremental transfer of regulatory knowledge arsdiintions have some clear
advantages over ministries, and that the mereofagform opens new possibilities
for effective governance...Finally, while the Amencagulatory state that was
created in four waves of institutional constructasmd deconstruction after the late
nineteenth century availed of celebrated ‘proph@f&Craw, 1984) and had clear
political affiliation (Vogel, 1989; Rose-Ackermat®92), the political forces that
sustain, promote, and diffuse the regulatory statd,the benefits and costs that it
imposes on business, are still unclear.’

These observations about the politics of regulatieed not be confined to the
ambivalence that surrounds state hegemony in primatering[65] The orthodox
command and control hierarchy of governance watemphasis on identifiable
modalities of law, norms and market, Lessig argiselseing implicated by the
architecture of the Internet. It is premature tatuee a view as to whether the
architecture of the Internet is blurring the ortbwehodes of power and avenues for
legitimate social and economic policymaking in caat law. The remainder of this
part will provide an account of the insights thet ainalytical framework of
architecture and code on the governance issudsgta the constitution of binding
commitments.



A caveat is in order. The metaphor of architectsim@ot exclusive to understanding
governance in the online environment. Media eithéts crude form of oral
communications between parties dealing at armghetglephone, fax and online
communications infrastructure can for example lem s the 'physical’ layer; the
substantive layer can comprise social norms angegakhe rules on contract
formation, doctrines on contract vitiation and enément; and content will comprise
the duties, rights and obligations which law arglrtiarket attempt to regulate.

From the time of the invention of the printing és the 28 century,

communication infrastructures have been at thereadftdoctrinal concerns in the
guest to balance 'welfarist' and 'efficiency' canseAdvances in the communications
infrastructure reduced potential barriers in thenf@f time, space and distance.
Clearly, accompanying the norm of contracting distance are valid concerns facing
the definition of entitlements and obligations #rfass, uncertainty, efficiency and
risk distribution. In the pre-telephone and Intéma@, the post was viewed as a
reliable and efficient way of contracting. We caamthe process of contracting onto
the emerging legal architecture of rules, namélgsé that address the respective acts
of presenting the intentions on paper, the acteading the 'offer’ and 'acceptance’
and the posting of the respective responses. Comsation through the telephone
leads to the delineation of a set of rules thatifresdgeneral rules of contract that
draws on the normative dimensions of this architectThe text of the
communications, involving a product or servicesasnmunicated instantaneously,
where contract formation can be said to materialisen there is a meeting of minds.

We can compare and contrast a bilateral transabgbmeen A and B (dealing with
each other at arms length) with a transaction whearentract is concluded through
the agency of the advertisement or post. Each mediefined by its own set of
physical characteristics, and with its own setudfstantive rules. The rule on direct
assent, which requires communication to be recdyetthe offeror, is suspended
where the act of one party, in the case of a werddicontract, is deemed to be
sufficient to constitute the agreement. A differentcome emerges when the
architecture of contractual negotiations involve tise of the post. Whereas it is
correct to think of an agreement being constitatedhe basis of ‘meeting of minds'
or consent in the sense of voluntary consensudlagges, its presence in the latter
two instances are the product of a willingnesshenjaidiciary to import a fiction to
justify the existence of rule. Some have suggestatihis is a rule of convenience.
This may be true but the important point here & #ach rule, which corresponds
with the distinctive architecture can be said tdenscore particular values.

Each form of communication or media — be it oraitten, post or instantaneous —
can be seen as embodying distinctive architectwieigh leads us to allocate
particular values in their design. The architectfréhe telephone, can be
differentiated from the post as would be the caBenntwo parties face each other: in
all three instances, a binding commitment cannatrbated until the law characterises
that these communications express an 'offer' aridcaeptance’. It is not without
significance, that as the architecture alterspsadbes law’s view of the technology
and the appropriate rule or norm which is to balusegovern the situation.

The postal rule is generally regarded as an exaepdi the general rule of assent
being communicated to the offeror.Adamsv Lindsell, the court was faced with a



different architecture, but this was easily overepmith the courts rationalising that
an agreement had been formally constituted wheadheptance was posted. The
absence of direct communication of acceptanceeofferor's knowledge of assent
was held not to be fatal. What seems to emergeisi¢hat the terms offer and
acceptance, have continued to embed the imagensenbwhen providing a
justification for holding that an agreement hadrbeenstituted.

Another example of the way the distinctive architee of communication has led to a
court ruling on the question of a binding commitmisrthe use advertisements by
manufacturersCarlill v Carbolic Smokeball can be viewed as an example where
contract formation is conceptualised in terms efphocess of voluntary undertakings
and the methods. The acts of the manufacturer,iwh@uded the placement of the
advertisement and the pledge honouring the clayrieddeposit of a sum of money,
were held to be binding when the customer madeuhehase from the retailer. The
court’s characterisation of the advertisement asfian can be regarded as a
recognition of the imbalance in the relationship.

The rule governing instantaneous communicationszsledtention to the analogy of a
particular architecture — parties dealing with eattter. We accept the logic and
coherence of these rules uncritically. But if weiged to reflect, it should become
apparent that certain architectures lead to theebeamining the question of whether a
different understanding is required of the rulegonng the way legal agreements are
to be concluded. The technology of the post, f@aneple, can be seen as embodying
particular ideas about the feasibility of commdrtriansactions being conducted
through this media, or the certainty that is pragddi.e. absence of delay or reduced
risk of the acceptance not reaching the offeroratbgpting this particular architecture
of communication. Contrast this with a situationemhiiwo parties attempt to contract
in each other’s presence, but intermediated byyaiphl divide either a river or lake.
This architecture is clearly not as reliable asftmmer, and hence courts have been
reluctant to conclude that the utterance of angtecee in itself will not lead to a
constitution of the agreement. The same can bevgtidhe applicable rule

governing use of media like faxes, telephones aswvaring machines. Some have
suggested that these rules and the use of anakrgieales of convenience and
resonate very much of the genius of the creatwitthe judiciary. It is probably true,
but the point of these illustrations is to refléa liberating dimension, accompanying
the characterisation of contractual relations rmseof the technological architecture.

What we should be questioning, particularly withirm& communications in mind, is
the manner in which norms, markets, architectucelaw regulate contracting
behaviour. In the electronic environment of disintediation are mercantilist norms
being used to supplant traditional ideas of autonand choice? To what extent can
the new technical orchestrations of choice redefithe checks and balances in
place? Labels like 'offer' and ‘acceptance’ cacalsein wider terms, which reflect the
way coordination, competition and trust issuesnaeeliated. Brownsword, for
example has argued that the constituents of aaxirrovide the beginning and not
the final point of analysis. The decisions andrtiles, he suggests, must be seen
against the backdrop of the prevailing economicauritlral conditiong66] These
include, the relative bargaining strengths of thgips, clarification, reduction of
transaction costs, customary practices and riskagement. To summarise, the
benefit of employing the architecture metaphor iethe expansion of our



vocabulary to integrate technology into the maewestn discussions of how
governance in the online environment can be mdeetefe. Orientating the
traditional discourse on online contract formatiowards this expansive mode is
particularly timely as software now assumes arrimséntal role in structuring and
processing consumer choices. If the buyer inteoasake a purchase online he will
need to engage with the code. The software interpie steps in the negotiations
from the clicks made by the buyer. If the buyersinet communicate, the process
will either cease or a new range of options preskfdr consideration by the
consumer. These are not the only avenues througihwbftware attempts to regulate
relationships in the online environment. For examtile website may have
agreements which stipulate the process by whichmatmrents become binding.
Refusal to assent to the terms will lead to thebeation of the transaction. This may
not be a bad thing, since a buyer may move ondthan online retailer. It is true, that
end-to-end architecture may create new opportnatiel choices. One should not
overlook however, that the market many not be paldarly effective in promoting
competition, where the online retailer enjoys madamninance. Where code assumes
the identity of law through the programming ofutdues, the user has two options: he
either complies with the pre-determined structdreconmunications or moves on to
another website. Code’s latent ambiguities havebilgy to structure choices and
preferences. Yet, despite this it cannot be ov&dddhat contract law is designed to
resist pressures of economic relations descendingi market for lemons. Code
embeds values, which cannot be dismissed wheninle dbout the values to be
pursued by contract. What is unclear is whetheotti@odox values of transparency,
certainty and autonomy are being arbitrarily maagized by code. One of the central
issues that the paper confronts is whether techggadahances or impairs the norms
and values that doctrine is meant to uph6Id. The remainder of this paper will
locate the Electronic Commerce (EC Directive) Ratijohs 2002 within the four
modalities identified by Lessig.

4. The Electronic Commerce (EC Directive) Regulatios 2002: Hybrid Models of
Consent?

How do we solve the governance problems in a disimtdiated environment where
voluntary constraints are premised by legal ruéggiiring consent? Contract doctrine
provides the holding operation for dealing withacleases of fraud and abuse of
bargaining positions. Regulations 2002 attemptitiress the governance challenges
facing online contract formatid$8]

(i) The communications system now creates a newfgbtnamics in social and
economic relations; and

(i) West Coast Code now shapes the process byhwdammitments mature into
legal rights and obligations.

Regulations 2002 provides a framework, which prasatansparency and
accountability. This is achieved in the followingyv First, a clear attempt is made to
separate thact of constituting an agreement (‘process’) fromtdyens binding the
parties (‘content’). Second, the Regulation enstlhrasthe communications
infrastructure ('West Coast Code') does not fossclutonomy and competition. Save
where email or more traditional mediums are usatine electronic contracts can



only be constituted in accordance with the provisio the Regulations 2002. We
need not at this juncture re-visit the jurispruddrgquestion of whether the phrase
'meeting of minds' can be applied where one partiz¢ transaction or both are
electronic agent9] A more interesting and directly relevant issue laddae to
explore more closely the interplay between the faodalities70] A preliminary

point can be dealt with summarily. It is sometirttesught that the lack of
prescription in terms of the identity of 'offedcteptance’ in recognisable categories,
as is the case in the common law jurisprudencejwEpthe Regulation 2002 of its
force in promoting transparency and certainty. Ragan 12 for example, states that
the placement of an order need not be necessaalacterised as a contractual offer.
If technology is to retain its flexibility, it isifficult to see what plausible gain is to be
derived from reading common law analogies and rmf@sthe online contracting
process. Ironically, recourse to orthodox analogiils the post or instantaneous
communications rule are likely to be a hindrand¢ke-use of metaphors often became
ends in themselves and may lead to legal rulegpéndiples being applied
mechanically, without prior reflection on the puspoTo be sure, the emphasis on
creating transparent and readily recognisable mrethe contracting process draws
attention to two particular aspects of governacoeapliance and policy. To be sure,
Regulations 2002 introduces two new ideas aboun@wcbntract formation. First, the
placement of the onus on the retailer to fulfil /agious obligations creates a
presumption of non-agreement. The rationale seerhe based on the viability of
allocating responsibility on the retailer to enstivat the consumer is provided with
all relevant information; retailers after all hate means and the incentive to design
their websites, which make decision-making effiti@nd transparent. Second, the
distinction between ‘process’ and ‘content’ is aftenderemphasized when debates
turn to online contract formation. Contractual tielas are now seen as having a fluid
character and more critically a 'welfarist' bide tlicking of a button on the web
page (e.g. 'l Accept’) will not in itself to detana the process of inquiry. Regulation
9 for example states in no uncertain terms that:

'(1) Unless parties who are not consumers haveedgrnerwise, where a contract is
to be concluded by electronic means a service geswhall, prior to an order being
placed by the recipient of a service, provide &t tiecipient in a clear,
comprehensible and unambiguous manner the infoomagt out in (a) to (d) below —

(a) the different technical steps to follow to clole the contract;

(b) whether or not the concluded contract will thedf by the service provider and
whether it will be accessible;

(c) the technical means for identifying and corireginput errors prior to the placing
of the order; and

(d) the languages offered for the conclusion ofdietract.
(2) Unless parties who are not consumers have agteerwise, a service provider

shall indicate which relevant codes of conductuiessribes to and give information
on how those codes can be consulted electronically.



(3) Where the service provider provides terms@nlitions applicable to the
contract to the recipient, the service providetlshake them available to him in a
way that allows him to store and reproduce them.

(4) The requirements of paragraphs (1) and (2) alstwall not apply to contracts
concluded exclusively by exchange of electronicl m@aby equivalent individual
communications.'

Regulations 2002 can be viewed as a strategy intenteating transparent and
uniform procedures — a form of techno-legal codecdRing, Lessig’s thesis, effective
and legitimate governance requires an understaraditechnology and designing
laws that reflect the new modes of governanceerotiiine environment. Regulations
2002 must be aligned with the ideological 'Europegmeriment’, which is to promote
trust and reduce barriers to the free movemenifofination society services
between Member States of the European UpdhThe interests shaping the new
online market order have characteristic economicpaoiitical overtone§/2] The
elaborate process by the Regulations 2002 in sitiagtthe process of an agreement
also reflects the civil law concept of ‘good faitimd ideas about consumer welfare. A
pilot study,E-Commerce in Europe illustrates the target audience of the
enactmenf73]

'‘Confirming the need for a trustworthy environmemivhich to conduct e-commerce,
enterprises cited the uncertainties about the tiondiunder which transactions take
place as the main problems when using e-purchasiag a barrier to using it....
Uncertainties concerning contracts, terms of dejiwad guarantees were said to be
of high or of some importance by 40% of enterprises

We can illustrate the interplay between the Reguiat2002 and the modalities of
governance by using a hypothetical transactionlinwg an online retailer —
Amazon[74] This online retailer has a web presence in theéddriKingdom[75] A
visitor to the site is greeted with a web page toaitains a range of goods for
purchase. The online environment is distinctlyetigint from that which most visitors
to a bookstore on the High Street commonly encautgsues of trust arising from the
anonymity of the parties, the potential for idgnfriaud, transaction costs clearly
requires that binding commitments are constitutea manner, which is in
compliance with established law, norms and expiectsiof the market. The software
engineers on Amazon have designed a website thdiecaeen as reflecting the
interplay of the modalities of law, code, norms amarket. For example, first time
visitors are provided with a range of links, whiglrror the process of contract
formation. Links lead the visitor to the items dahble for purchase, information of
the products and availability, a 'shopping baskbktth can be used to provide the
visitor with an immediate account of items for pudtal purchase, and an order form.
The impression one immediately gets, when thinkibgut the architectures for
structuring and processing the choices made byi#iter is the way code replicates
familiar legal rules and norms one associates putithasing transactions in a real
space book store. It is also useful to observeithitis domain that the entire process
can be initiated and ultimately concluded withaliance on either party on formal
substantive doctrines. It might be thought thathase is very little disparity between
the way parties constitute their contractual retsi that there is very little qualitative
difference between real space and cyber spacec®hidusion is misconceived. The



resulting disintermediation makes it imperativet thi@ine retailers think creatively
about the way code, norms and market can be fatiorine web design. Rather
paradoxically, code can be used to reduce the mg$tansaction costs by constituting
norms, which incentivize parties to engage in coajpee and productive relations. A
simple illustration will provide a snapshot of thew dynamics of governance. For
example, the transaction cannot be undertaken wttthe visitor filling an online

order form. To access the online order form, the fime visitor is required to enter
an email address. The visitor is then requiredréwipge a real space name, address
and credit card details. Non-compliance with retgiés this information will

prevent the transaction going any further. Assuntirag the details have been
provided, the visitor is then presented with a pagech contains relevant details
regarding the quantity of the products being pusedaand the order total. Should the
individual wish to amend the purchases or withdtiaie can be done easily. To
conclude the transaction, the visitor has to olinkhe ‘Place your order' button.
Below this button is a statement, which makes dieanature of the obligations
arising from the action. The user is informed thaplacement of the order an e-mail
will be sent acknowledging receipt of the order Bbé&gation to purchase (i.e. that
the user has bound himself to the purchase) ddearise until much later:

"Your contract to purchase an item will not be ctetguntil we send you an e-mail
notifying you that the item has been dispatchegbta’

The user is also informed that for book purchases:

‘our 30-day returns guarantee means that if forraagon you are unhappy with your
purchase, you can return it to us in its origiraidition, within 30 days, and we will
issue a full refund for the price you paid for tten.'

We can see from this brief account of the onlinetiarting process some of the ways
through which the Regulations 2002 makes spacthédevelopment of norms and
code to provide solutions to the problems of camtion and cooperation. How
should the law respond in the case of mispricings?inevitable that in the case of an
online retailer like Amazon.com, where over 1.5lionl items are listed on its
catalogue, mispricings will occur. It is therefomgperative that legal rules are set in
place not only to deal with this potential for abulut also to ensure that customer
decisions are not the product of misrepresentatidraud. Outside the strict
parameters of legal code, it is interesting to tlogeexistence of a statement on the
Amazon site that recognises the value of cooperaiorms and the need to make
available to customers the choice of seeking atera sellers. For example, where
the correct price of the product is higher thart thated, the terms stipulate that
Amazon will cancel the order and notify the consupfeahe cancellation. Of course,
a technological solution that anticipates potentiapricings problems will be ideal.
Since it is difficult to design code to overcome firoblem of mispricings or
erroneous selection or choice, Amazon attemptsitovate norms that promote
cooperation between the retailer and the consumer.

Another aspect of the governance of private ordgrirthe online contracting
environment is the process of structuring decisnaking by consumers. The
structuring of the purchasing process, with theooyst for modification and
withdrawal, attempts to promote informed conserthecontracting process. By



delaying the conclusion of a binding commitmentit® point of despatch and
thereafter the 30-day return period, an attemptade to reflect cultural rather than
legalistic norms into the contracting process. Uibe of the email can also be viewed
as a creative solution through the use of codedmpte coordination and
convergence in parties’ expectations. The limitdd of law in this entire process
underscores the assertion that the communicatidrastructure now makes available
new modes of governance — resulting in what calodeely termed as a hybrid model
of consent.

To be sure the disintermediated environment comyeets think clearly about what it
Is that makes voluntary constraints binding (iesent) and how technology defines
this process (i.e. the normative foundations). Bathan be content with the doctrinal
rules, the communication infrastructure of the iné&t requires us to rethink some of
the implications resulting from the behaviour omdgrcharacter of code. By
approaching governance through this line of angjysis not at all surprising that
Regulations 2002 defers to the other modalitiegoaernance.

How does code shape the way we view consent and sigmificantly the metaphor
of 'meeting of minds'? A partial answer has be@viged in the discussion above on
the architecture of the webs[t&] Let us return to the norm of 'meeting of minds'. |
reality, as has been seen, this is a myth that desply ingrained in orthodoxy that
we have ceased to question its absence, when wbeipest or enter into contracts
which have standardized terms. Yet, what is paerbustriking about the role of the
Regulations 2002 is the way it complements thegiesf amazon.com software,
which is intent on bridging expectations of the amer and the retailer. It is trite to
say that conflicts in large part emerge from theeslge of convergence in
expectations. How are these potentials for confieéhg minimized in the online
environment? Clearly in real space, the distincibatween invitation to treat and
offer help reduce the scope for divergences in etgtiens on the legal consequences
accompanying a particular conduct. Yet, it is nmdgble to find an analog that
translates readily into the online environmentrd@solve problems two particular
modalities have direct significance: first code ardond regulation in the form of
Regulation 2002.

The absence of parties contracting in each otlpe€sence is not a barrier, since code
can be used to promote convergence and also proragtecompliant conduct by
making available relevant information and reinfonemt of the value of consensus.

In this respect, Regulation 2002 can be said tpauphis norm compliant behaviour.
What guarantee is there to ensure that onerous tierthe online environment do not
bind the consumer? Regulation 9(1)(c) promotesdbe of a tiered or layered
contract. The question of an act (i.e. clickingtio® mouse) which gives rise to an
agreement is treated as being separate from tloeceability of the termg77]

The absence of case law in the UK to illuminateitiberpretation of the Regulations

Is not fatal as the questions contract formati@pudlies raise have to some extent been
considered in the United Staf@8] An analogy can for example be drawn between
the hypothetical case study abCd v Ziedenberg.[79] Goods were purchased by a
customer and payment made at the time of the oatleer than receipt. It was held

that a binding commitment would be created at thatpn time the shrink wrapped
packaging was removed from the merchan{86¢ The terms of the agreement were



presented at the time the goods were deliverechgkeement could not be constituted
at the time the purchase price was made sincedtiumer had no knowledge of the
terms. Judge Easterbrook’s conclusion can be sedaparting from the strictures of
the narrative of offer and acceptance. His appreaeims to acknowledge that
technology can lead to altering the dynamics of gronglations between the parties —
manufacturers can control and define when an ageeeis constituted and the terms
applicable to the relationship. It could be sugg@shat the recognition of the
alteration of the dynamics in contractual relatiang the recognition of what
constitutes acceptable commercial norms and pealdads Easterbrook to advocate
the idea of ‘tiered contracting’ — the contentlo agreement is seen as being built
gradually in tandem with the ongoing communicatibasveen the partig81]

It is pertinent to note that in reaching this caisabn the court was approaching the
issue of binding commitment through post facto rationalisation. Particular
emphasis, for example, was placed by the courhemvert act of the consumer
removing the shrink-wrap as evidence of assentlamdpportunity to review the
terms of the licens¢82] The opportunity, whether taken or not, was deetoed
constitute the legal relatiofi83] What this approach seems to suggest is that whilst
formalism has a particular value, the court (astéathis case) was prepared to
accommodate the technological dimensions in th&raanformation process. This
approach would seem to be very much in line withtialance the Regulations 2002
attempts to achieve between the role of softwasgrircturing relations and consumer
welfare.

For example, prior to an order being placed byctiresumer, information regarding
the process of constituting the legal relation® ise provided in a clear,
comprehensible and unambiguous manner. A is thereéguired to provide
information enabling B to identify and correct angut errors. The omission of any
provision enabling A to re-write the agreementievwof errors in its mistake could
be construed as being determinative of the pantigists and expectations. Regulation
9(3) stipulates that where a service provider mtesiterms and conditions applicable
to the contract to the recipient, the service ptershall make them available to him
in a way that allows him to store and reproducenth&s noted previously, it is not
entirely clear what the standard of review is wegard to the issue of ‘opportunity to
review’. In Specht v Netscape Communications, it was observed by the court that the
act of downloading browser software did not bingl tiser to an arbitration clause in
the licensing agreemef&4] This begs the question — what would constitute an
affirmative assent? Consent, in tBgecht situation implies an additional signification
of agreement. The court seems to be acknowledbatghe architecture of code and
the power to control the process of agreement fbomavere aspects which
consumers could not reasonably be expected toniégdawith. As the court
stated[85]

'[A] reasonably prudent Internet user in circumstnsuch as these would not have
known or learned of the existence of the licensmsebefore responding to the
defendant [Netscape’s] invitation to download treefsoftware.’

In Specht, the "act’ failed to attain the status of an 'upigomous manifestation of
assent' sincg86]



'[A]n offeree, regardless of apparent manifestatibhis consent, is not bound by
inconspicuous contractual provisions of which henaware, contained in a
document whose contractual nature is not obvious.'

5. Conclusion: Whither ‘New Wines and Old Bottles’?

The stated aim of the paper was to argue thatttleson of technology from current
debates on online contract governance deprive$ wsderstanding the new modes of
governance in the online contracting environmehe ¢laim that the communications
infrastructure of the Internet is a passive techgicil medium is founded on intuitive
terms of reference provided by 'black letter [adhilst it is true to assert that doctrine
provides important answers to the governance aigelg it does not necessarily
render an exploration of the nature of technolagyesfluous. To be sure, the
adherence to the view that software is mere methisdnderstands the significance
of West Coast Code to existing governance infratitres. To paraphrase Stoker, the
architecture of the Internet is constructing aodetonditions, which cannot be
efficiently and democratically addressed, unlessniliances of power dependencies
and norm creating constituencies in the socio-gyer system are recognisgy]

The Electronic Commerce (EC Directive) Regulatiagf62 provides a mode of
governance that reflects some of the complex dyesusfi contracting in the online
environment. The metaphor 'old wines — new bottas'be a useful heuristic, if it is
relied upon as intuitive pump. Where it is usefbteclose counterintuitive attempts
to unpack the modalities of governance, such attempst at best be seen as
regressive. In such circumstances we do well tallréiee observation made by
Fuller[88]

‘Thomas Reed Powell used to say that if you carktAbout something that is related
to something else without thinking about the thimgvhich it is related, then you
have the legal mind.... the legal mind generally estsitself in thinking about law
and is content to leave unexamined the thing telwtaw is being related and from
which it is being distinguished.’

This article can be seen as taking a small steprisweflecting the dynamics of the
interplay between law, technology and society.
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