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1.

STATEMENT OF FACTS

In 1996, the Republic of Beristan and the UniteddEgation of Opulentia, two
countries situated in the region of Euphonia, cotetl a Billeteral Investment
Treaty (BIT) in order to improve economic co-oparat The same year Beristan
passed a Telecommunications Act in view of privattan of telecommunications
services. In 2007, Beristan establisleedelecommunications services provider,
Beritech S.A., as a partially state-owned compé&talf a year later, Beritech and
Televative Inc., a privately held multinational ergrise incorporated in
Opulentia, signed a Joint Venture Agreement (JVAWbich they established the
joint venture company, Sat-Connect S.A., underddian law. Beristan co-signed
the JVA as guarantor of Beritech’s obligations.

Ownership structure of Sat-Connect is comprised 60% Beritech share and a
40% share of Televative. Sat-Connect’s board afatiars consists of 9 directors,
5 of which are appointed by Beritech, and 4 by Vai®e. A quorum is obtained
with the presence of 6 members. The purpose o€8atect’s establishment is to
develop and deploy a satellite network and accoripgrterrestrial systems that
will provide connectivity throughout the region awil be used by the Beristian
army.

In 2009, a Beristian government official raisedior@l security concerns that the
Sat-Connect project had been compromised due ks lBapersonnel seconded to
the project by Televative. In an article in an ipdedent newspaper, he revealed
that critical information from the Sat-Connect @aj confidential by virtue of
Clause 4 of the JVA, had been passed to the Gowsrinof Opulentia.

These allegations were discussed, on August 219, 2610the Sat-Connect board
of directors meeting. Subsequently, on August Q92 the majority of Sat-
Connect’'s board of directors supported the decisibrBeritech to compel a
buyout of Televative’s interest in the Sat-Conrciect through Clause 8 of the
JVA, with six board members present at the meetind one of them leaving

before its end.



5. Beritech then served notice on Televative on Aud@8trequiring the latter to
hand over possession of all Sat-Connect site,itiasiland equipment within 14
days and remove all seconded personnel from thegdyavho subsequently left
Beristan. On September 11, 2009, the Civil Workec&secured all facilities of
the Sat-Connect project.

6. The same day, September 11, 2009, Beritech sextézkrof their desire to settle
amicably, and failing that, to proceed with arldita, pursuant to provisions on
dispute settlement from JV Agreement. The followdlay, Televative submitted a
written notice to Beristan of a dispute under tlegi&an-Opulentia BIT, in which
it notified Beristan of their desire to settle aabty, and failing that, to proceed
with arbitration under the BIT.

7. On October 19, Beritech filed a request for arkibra against Televative under
Clause 17 of the JVA. in it sought declaratoryafethat it properly exercised its
rights under the JVA and damages against TelevaBezitech paid US$47
million, Televative’s total monetary investmenttire Sat-Connect project, into an
escrow account, which has been made availabledimvative. Televative refused
to accept this payment and to respond to Beriterdgsest. On October 28, 2009,
Televative requested arbitration under the ICSIDny@mtion and notified
Beristan. On November 1, 2009, the ICSID Secret@gneral registered the
dispute brought. Both Beristan and Opulentia hatéied the ICSID Convention
and Vienna Convention on the Law of Treaties.



ARGUMENTS

| TELEVATIVE'S CLAIMS SHOULD BE DISMISSED IN THE PR ELIMINARY
PHASE

A. THE ICSID TRIBUNAL LACKS JURISDUCTION TO ADJUDIC ATE
TELEVATIVE'S CLAIMS

8. When resorting to arbitration as a dispute settt@meechanism, parties entrust an
arbitration tribunal with the task of settling aplute in accordance with the terms
agreed by the parties, who define in the agreemmenjurisdiction of the tribunal
and determine its limit5.

9. In order for an ICSID Tribunal to have jurisdictioover a claim, several

cumulative conditiongnust be satisfied: a) the dispute needs to be leal

nature, b) the dispute needs to arise directlyoban investment, c) the non-State
party to the dispute needs to be a national ofremoContracting State and d)
consent to submit the dispute to ICSID needs tgtamted by both parties in
writing.? It shall be proverinfra by Respondent that two of these cumulative
conditions have not been fulfilled - namely thatrthis no legal dispute between
the parties, nor is there consent by the partiesgolve the dispute before ICSID.
Therefore, it is clear that the Tribunal does naiveh jurisdiction to hear

Televative's claims.

! Gulf of Maine casepara. 23Arbitral Award of 31 July para 49.
2 ICSID Convention, Art. 25 para. 1; Garcia-BolivaBpecial Report on ICSID
Jurisdiction 2008, p. 1.



1) THERE IS NO DISPUTE BETWEEN TELEVATIVE AND BERI STAN -
THE REAL DISPUTE EXISTS BETWEEN TWO PRIVATE ENTITIE S,
TELEVATIVE INC. AND BERITECH S.A.

10.The jurisdiction of ICSID over a dispute requiresstence of a legal dispute...
between a State Party to the ICSID Convention andtemnal of another State
Party to the Conventioh.Therefore, the Centre lacks jurisdiction to asigr
disputes between two private entitfe&s the present dispute pertains to the acts
carried out by Beritech S.A. and not by Beristand @&ince those act are not
attributable to Beristan, it is evident that thgueements of Article 25 of the

Convention have not been met.

a) BERITECSH'S ACTS ARE NOT ATTRIBUTABLE TO BERIST AN

i) BERITECH IS NOT AN ORGAN OF THE BERISTIAN STATE

11.The conduct of any State organ shall be considare@ct of that State under
international law’. To determine whether an entity is a State orgaa,must first
look to domestic laW,as an organ includes any person or entity whichthat
status in accordance with the internal law of ttete§ Since, Beritech does not

have the status of an organ of the Beristian statker Beristian law and since it

% |CSID Convention, Art. 25 para.l; Schreu@he Dynamic Evolution of the ICSID
Systemp.4.

* Maffezini award para. 74.

> Articles on State Responsibility, Art.&alvador Commercial Company cage 477
(1902);Finnish Shipowners casp. 1501 Difference Relating to Immunifypara. 62.

® Jan de Nul v. Egyppara 160.

’ Articles on State Responsibility, Art. 4.1.
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possesses separate legal personality, it is evilahits acts cannot be attributed
to Beristan on this behalf.

i) BERITECH IS NOT A PUBLIC ENTITY AUTHORIZED TO
EXERCISE GOVERNMENTAL AUTHORITY

12.Acts of entities which are not state organs shalatiributable to the state only if
those entities (i) are empowered to exercise elesngihgovernmental authority
and (ii) if they performed such authority in thargicular casé.Regarding the
first part of the definition, the fact that an éyntis partially state-owned is not
decisive for the attribution of its acts to thetstavhat is of paramount importance
is that the subject is empowered to exercise elemrgovernmental authorify.
There is no evidence whatsoever to suggest thateBerwas empowered to
exercise such authority.

13.When determining whether the second conditionlfdl&d, the functional test set
forth by the tribunals in thMaffezint® and CSOB* awards should be appliéd.
The functional test examines the nature and charaift the entity’s acts, i.e.
whether they are commercial or governmental by redfuBeritech’s acts (the
exercise of its rights under Clause 8 of the JMAparticular, its decision to
buyout Televative’s interests in the Sat-Conneojqat) are those of performance
of a commercial contract, which by nature do ndt ¥&thin the scope of
governmental authorit}® Therefore it is evident that neither of the curtivea

8 Ibid, Art. 5; Jan de Nul v. Egyppara 163.

® Jan de Nul v. Egyppara 165CSOB casgparas 18-20; Articles on State Responsibility
with commentaries, page 43.

19 Maffezini award para 52.

1 CSOB casgparas. 18 and 20.

12 3an de Nul v. Egyppara 168.

13 Maffezini award para. 52.

14 Jan de Nul v. Egyppara. 171.



conditions is fulfilled and that, for this reas®eritech’s acts cannot be attributed

to Beristan on this basis.

i) BERITECH DID NOT ACT ON THE INSTRUCTION NOR
UNDER THE CONTROL OF BERISTAN

14.The conduct of a person shall be considered anfatState under international
law if the person is in fact acting on the instroics of, or under the direction or
control of that State in carrying out the condticthe jurisprudence on this
matter is very demanding, as the link between thisgn and the State has to
satisfy the “effective control” test. Since there is no record of any kind of
instructions or directions having been given toiteh, it is evident that Beritech
was not state controlled. This is a crucial didtorc from cases, such as the
Maffeziniaward}’ where it was found that a private entity’s actsenattributable
to the state, since they were carried out undeditteetions of the government.

15.The fact that the Minister of TelecommunicationsBefistan is a member of the
board of Beritec has no barring on the issue, since the appointofeatboard

member is a common exercise of prerogatives byjarrshareholdet®

iv) CLAIMANT ITSELF CONSIDERED BERITECH A SEPARATE
ENTITY NOT ACTING ON BEHALF OF BERISTAN

16.Finally, the fact that it was required of the Reljmulof Beristan to co-sign the
JVA as guarantdf clearly illustrates that Claimant itself consid&meritech a

15> Articles on State Responsibility, Art 8.
16 Jan de Nul v. Egyppara. 173Case oNicaragua v. USAparas. 113-115.

1" Maffezini award para. 52.
18 Clarifications 1, Question 135.

19 Hitt, p. 284; Emerson, p. 360; Kraakman, HansmanB4.

6



distinct entity from Respondent. If Televative hemhsidered Beritech a state
entity of Beristan exercising governmental funcsioih would not have been
necessary for Beristan to co-sign the Agreementesih would have been
responsible for Beritech’s aafsso jure.

17.Therefore, it must be concluded that Beritech’doast are not attributable to
Beristan and that therefore the true party to ikpude is Beritech S.A., a private
company, which renders the Tribunal void of jurcsidin to adjudicate
Televative’s claims.

b) BERISTAN'S SIGNING OF THE JVA AS GUARANTOR DOES NOT
MAKE IT RESPONSIBLE FOR BERITECH'S ACTIONS

18.The Government of Beristan co-signed the JVA asraguar of Beritech’s
obligation$® and would assume responsibility for the obligasiof Beritech only
upon Beritech’s defauff Hence, in order to invoke the responsibility ofiB&n
as guarantor, Beritech’s default has to be estadlidirst. As that is not the case,
it is clear that Beristan’s obligations as guaraofahe JVA cannot be invoked to
establish Beristan’s responsibility for Beritechésts. However, even if the
Tribunal finds that Respondent’s obligations asrgntor were activated due to
Beritech’s (supposed) default, which Respondeonngty opposes, that would not
have any effect on the nature of those obligatiomhjch would remain
commercial in character, and therefore, could nggér the application of the
BIT.

20 EDI Moot Problem 2010, Uncontested facts, para. 3.
1 EDI Moot Problem 2010, Uncontested facts, para. 3.
22 Clarifications 1, Question 152.



2) ALTERNATIVELY, THERE IS NO CONSENT BY THE PARTI ES TO
SUBMIT THE DISPUTE TO ICSID

19.Reciprocal and mutu@l consent of the parties is the cornerstone of the
jurisdiction of the Centré* Hence, the absence of consent by one of the parties
shall render the Centre void of jurisdiction.

20.1t is Respondent’s claim that Beristan has withdrats consent. Once the parties
to a dispute give their consent to submit the despa the Centre, no party may
withdraw its consent unilateralfy. However, the irrevocability of consent
operates only after the consent has been perfétted,upon the acceptance of
the offer to submit the dispute to ICSTD.Consequently, consent must be
perfected through an acceptance by the investoordethe date of the
denunciation in order to preserve rights and obbga under the ICSID
Conventiorf® The offer to submit disputes between Beristan taedhationals of
Opulentia was made by Beristan in the BIT in 189Blowever, Claimant made
no activity regarding the offer until it institutéde present proceeding on October
28, 2009%

21.Therefore, Beristan had rightfully withdrawn its neent with respect to
Televative through Clause 17 of the JVA, in whithis stated that disputes

between the parties of that Agreement would beestdwly by arbitration under

23 |CSID Convention, Preamble, para 6; SchreDenunciation of the ICSID Convention
and Consent to Arbitratigrp.357.

24 Report of the Executive Directors on ICSfiara. 23.

25 |CSID Convention, Art. 25.1.

%6 Dispute SettlementyNCTAD, p.37; SchreueDenunciation of the ICSID Convention
and Consent to Arbitratigrp. 363.

2" SchreuerPenunciation of the ICSID Convention and Consemtrigitration, p.358.

28 |bid, p. 361; UNCTAD Dispute Settlemenp. 37.

2 FDI Moot Problem 2010, Annex 1, Art. 11.

%0 FDI Moot Problem 2010, Uncontested facts, para. 14
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the Arbitration Act of Beristaf It is evident that such formulation excludes all
other dispute resolution mechanisms, including L &INd represents an obvious

withdrawal of consent by Respondent.

3) CLAIMANT'S SUBMISSIONS ARE CONTRACTUAL IN NA TURE
AND TELEVATIVE HAS IMPROPERLY REFORMULATED THEM
AS CLAIMS ARISING UNDER THE BERISTAN-OPULENTIA BIT

a) THE BIT DISPUTE SETTLEMENT CLAUSE DOES NOT CONF ER
JURISDICTION TO THE CENTRE REGARDING CONTRACTUAL
CLAIMS

22.Article 11 para. 1 of the Opulentia-Beristan Blatst that:

“For the purpose of resolving disputes... that eoncan
obligation of the former under this Agreemefft.”

It is obvious from the wording that it was the imtien of the Parties to establish
the dispute settlement mechanism solely for theadires of the substantive
provisions of the BIT and not for purely contradtclaims.

23.Unlike theSalini v. Moroccd® andVivendi lannulment” awards, the wording of
Art. 11 of the Beristan-Opulentia BIT is not broadough to encompass contract
based claims, but refers strictly to obligationsabkshed by the Treaty itself.

31 EDI Moot Problem 2010, Annex 3, Clause 17.
32 EDI Moot Problem 2010, Annex 1, Art. 11.1.
¥ salini v. Moroccopara. 61.

3 Vivendi I|, para. 55.



Thus, the Tribunal, much like tribunals in t86S v. PakistanandJoy Mining v.

Egypt® cases, lacks jurisdiction.

24.The distinction between contract and treaty claimswell recognized in
investment treaty arbitratidh and is independent from Claimant's
characterization of the claim. The test of jurisidic is an objective on& and
Claimant may not formulate a claim in a way whishmanifestly unsound. In
order for the Centre to have jurisdiction over ttlaim, it must satisfy the
“essential basis test” set out by theé hoccommittee in the/ivendi | annulment
award*

25.The “essential basis test” provides that the natfige claim should be determined
accordingly to the fact whether the “essential $fasf a claim is a breach of
contract or of independent standards set out iriréay?* The essential basis of
all of Televative’'s claims lies solely on one fatiand legal foundationr-
whether Clause 8 of the JVA was properly invokedat

26.The crux of the matterof the whole dispute is whether a single clausein
commercial contract was adequately executed evident that such a question is
of purely contractual character and has no legaishia the Opulentia-Beristan
BIT.

27.In any event, it is not enough to assert the ex¢gteof a dispute as to fair and

equitable treatment or expropriatiéhClaimant has to make a tenable case to that

% SGS v. Pakistarpara. 150.

% Joy Mining v. Egyptpara. 75.

3" Gaillard, p.328SGS v. Pakistarpara. 148.

3 SGS v. Philippinepara 157.

39 Joy Mining v. Egyptpara. 780ccidental v. Ecuadgipara.80.
“Ovivend Il, paras. 98-101.

“1 bid.

*23GS v. Philippinepara 157.
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end® Televative's claims arprima facieunfounded, since Claimant has based
its assertions on an alleged “conspiracy” on beb&lRespondent, without any
solid support for such claims. Additionally, itadvious that the legal foundation
of these claims lies within the JVA and not the Bdince the buyout is regulated
by the Agreement, and hence Televative’'s claimeatdiave any basis in the BIT
and subsequently do not fall within the jurisdiatiof ICSID.

b) ALTERNATIVELY, THE FORUM SELECTION CLAUSE IN THE
JVA (CLAUSE 17) BARS THE TRIBUNALS JURISDICTION WIT H
REGARD TO CLAIMANT’'S CONTRACT CLAIMS

28.Article 26 of the ICSID Convention provides that:

" Consent of the parties to arbitration under thisn@mntion
shall, unless otherwise stated, be deemed congerguth
arbitration to the exclusion of any other remetfy”,

which confirms, as established in a number of agjarthe freedom of the
parties to select a foruffi.

29.1t is a well established rule of international |#vat a valid forum selection clause
in a contract shall have the effect of excluding thribunal’s jurisdiction

regarding purely contractual claifis.Where the essential basis of a claim

3 Gaillard, p.320Telenor Mobile casgpara 68.

*4|CSID Convention, Art. 26.

*Vivendi ||, paras. 98-10(BGS v. Pakistamparas. 161-2.
“% Curtin, Nollkaemper, p. 34.

*"Vivendi I|, para. 98SGS v. Pakistgrparas. 161-2Joy Mining v. Egyptparas 89-99;
SGS v. Philippinegara 150North American Dredging case. 26-35;Woodruff Casge
p. 213-223Salini v. Jordanparas. 97-101.
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brought before an international tribunal is a bheata contract, the tribunal will
give effect to any valid choice of forum clausetie contract?®

30.The JVA regulates dispute resolution between Télwdnc. and Beritech (and
subsequently Beristan, which co-signed the Agre¢mgiguarantor), whereas the
Opulentia-Beristan BIT regulates the dispute resmiubetween Beristan and any
investor which is a national of Opulentia, whicimders the JVA dex specialis
with respect to the BIT. Furthermore, since the Jv#s concluded more than 10
years after the BIT® it is also alex posterior.Hence, under the universally
recognized principles of law dex specialis derogat legi generdliand lex
posterior derogat legi prior* the provisions of the JVA and not the BIT are to
be applied with respect to dispute resolution betwBeristan and Televative Inc.

31.The existence of the dispute settlement mechanfstimneoBIT and its provisions
was well known to the parties at the time of thaatasion of the JVA and they
were fully aware of the effects Clause 17 of theae®gnent would have on the
jurisdiction of the Centre. Therefore, Televatisebound, through the principle of
pacta sunt servang® by the dispute resolution mechanism provided fpthe
JVA.

32.The intent of the parties to exclude the Jurisdicdf ICSID is evident from the
wording of Clause 17 of the JVA which provides tirathe event of a dispute
arising out of or referring to the JVA, “the dispwghall then be resolved ortly
arbitration under the 1959 Arbitration Act of Bégig” >

*8 Vivendi Il , para. 98Joy Mining v. Egyptpara. 90Shany,Contract Claims vs. Treaty
Claims p. 839; Schreuer,ivVendil, p. 315.

9 FDI Moot Problem 2010, Annex 1 and Annex 2, para.

> Shaw, page 116; Boczek, 27.

>l Boczek, page 27.

2 UNIDROIT Principles, Art. 1.3; Brownlie, p.620; &fina Convention, Preamble and
Art. 26.

>3 EDI Moot Problem 2010, Annex 3, Clause 17.

12



33.Moreover, the intent of the parties to resolve tfispute only under the
Arbitration Act of Beristan is made even more olddy the fact that each party
waived any objections which it may have to suchceedlings and irrevocably
submitted to the jurisdiction of the tribunal canged under such rules.

34.Respondent would hereby like to emphasize thatvaéiee has in no way, by
renouncing its rights under Art. 11 of the BIT, egded its powers. Televative
did not relinquish the rights of other nationals@pulentia or those of the State
itself arising out of the BIT; Televative only ranmed its own right to activate

the mechanism set out in the BIT, which it is freelo under international law.

c) CLAUSE 10 OF THE OPULENTIA-BERISTAN BIT DOES NOT
HAVE THE EFFECT OF MAKING EVERY BREACH OF
CONTRACT IPSO JURE A BREACH OF THE BIT

35.A mere breach of contractual obligation does nott&sif constitute a breach of
treaty®® Although an umbrella clause may have the effeel@fating a breach of
contract to the level of a treaty violatidhthe precise impact of the clause
depends on the characteristics of each particase;cmainly, on the precise (i)
wording of the claus# its (ii) placement within the treatyand the (iii) intent of

the partie$?

>* FDI Moot Problem 2010, Annex 3, Clause 17.

>> North American Dredging casp.34.

*® TOTO casepara. 103; Bishop, Crawford, Reisman, p.1008;r&gér, Traveling the
BIT Routep. 250.

>’ Bishop, Crawford and Reisman, p. 108&S v. Philippinegara. 128.

*8 Interpretation of the Umbrella Clause in InvestmeéigreementsOECD, October
2006, p. 22;: Dimsey, p.68GS v. Pakistampara. 171.

9 SGS v. Pakistarparas. 169-170joy Mining v. Egyptpara. 81 SchreuerTraveling

the BIT Routgp. 253.

0 SGS v. Pakistapara. 167.
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36.Firstly, due to the diversity in which umbrella at®s are formulated in different
investment agreements, as the arbitral jurispruglemd doctrine illustrate, the
wording of each clause is crucial for its scope effielct® Art. 10 of the Beristan-

Opulentia BIT states that:

“Each Contracting Party shall constantly guaranttes
observance of any obligation it has assumed witiane to
investments in its territory by investors of théet Contracting
Party.”

37.The wording of Art. 10 is of a very general natared thus requires a narrow
interpretatiorf? This formulation is identical to that in tf8GS v. Pakistan case,
and very similar to that in th&alini v. Jordan casein both of which the
Tribunals found that the “umbrella clause” did haive the “elevation” effe&t
Moreover, tribunals have rejected such effectshef “umbrella clause” even in
cases where the wording of the clause was much sparefic and explicit than it
is in the Opulentia-Beristan BI¥.

38.Secondly, Article 10 of the BIT is placed apartifrthe substantive provisions of
the BIT, at the end of it. The separation of Ard. ftom the other substantive
provisions of the BIT is indicative of the fact that. 10 was not meant faroject
a substantive obligation; had the parties interfdedt do to so, they would have
logically placed it amongst the substantive prarisf® Even tribunals which

have adopted a more broad interpretation of thebfeita clause” have stressed

®l Dimsey, p. 61;Interpretation of the Umbrella Clause in Investmekdgreements
OECD, p. 22.

%2 Interpretation of the Umbrella Clause in InvestmAgteementsOECD, p. 22.
®3SGS v. Pakistarpara. 173Salini v. Jordanpara. 130.

® Pan American Energy v. Argentinara. 115E| Paso casgpara. 82.

®5 SGS v. Pakistapara. 170.

14



the significance of the placement of such a cldostne BIT®® and so has the

legal doctrine®’

39.Thirdly, when interpreting an “umbrella clause”egt importance is given to the

40.

intent of the parties. Since the “umbrella clauisedn exception from the general
rule of international law (which states that thedwh of contract is ngbso jurea
breach of treaty) it should be interpreted restity,°® due to the far reaching
consequences the clause could HdvEherefore, clear and convincing evidence
that it was the shared intent of the parties that‘ttimbrella clause” will have an
“elevating” effect is needeff.In the present case, not only is there an abseice
such evidence, there is evidence to the contrapeciBcally, the dispute
resolution clause of the Opulentia-Beristan BlTtetathat the dispute resolution
mechanism of the BIT will only be open to disputegarding “obligations under
this agreement® which clearly demonstrates that it was the intfrthe parties
only to allow breaches of the BIT to be broughtdpefthis tribunal.

Therefore, since none of the elements relevanttlier interpretation of the
“umbrella clause” support the notion that Art. 10tlee BIT makes breaches of
the JVAipso jurebreaches of the BIT it must be concluded that A@.of the
BIT does not have the effect of elevating mere d¢irea of contract to the status

of breaches of the BIT.

d) THE EXCLUSSIVE FORUM SELECTION CLAUSE EXCLUDES
THE TRIBUNAL'S JURISDICTION EVEN FOR TREATY BASED
CLAIMS

0 SGS v. Philippinepara, 124.
®” SchreuerTraveling the BIT Route. 253.
%8 SGS v. Pakistapara. 167.

% |bid.
0 pid.
TEDI

Moot Problem 2010, Annex 1, Art. 11, para. 1.
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41.Even if the Tribunal should find that Televativelaims are treaty based, or that
they are given such an effect by virtue of Art. dfOthe BIT, the Tribunal still
lacks jurisdiction over those claims, since thel@si@e forum selection clause in
the JVA is broad enough to encompass treaty bdaadscas well. The parties in
an investment agreement canter partes decide not to submit treaty based
claims stemming from the contract to ICSID, so l@sgthere is a clear intent to
that end on the behalf of the parties in questfon.

42. 1t is clear that a “dispute arising out of or t&lg to the JVA""? includes also a
dispute encompassing treaty claims which pertaith¢oBIT, if its origins lie in
the Agreement, as is the case in the present éispberefore, it was the intent of
the parties not only to exclude the jurisdiction@8ID for contract based claims,
but for treaty based claims as well. Consequeritlg, present dispute is subject to
the exclusive jurisdiction of the tribunal estabéd under the JVA, regardless of

the fact whether it includes treaty based claimsadr

e) EVEN IF THE TRIBUNAL FINDS THAT IT POSSESSES
JURISDICTION OVER ALL OR SOME OF CLAIMANT'S CLAIMS,
IT SHOULD STILL STAY THE PROCEEDINGS

43.Should the Tribunal decide that it does possessdjation over Claimant's
claims, the Tribunal should, as was done in3&&S v. Philippines casend the
MOX Plant casg” stay the proceedings, due to the fact that theufidbs
decision is subject to “the factual predicate afetermination™ by the Tribunal
constituted in Beristal of whether the buyout ciaus the JVA was properly

invoked.

2Vivendi Il, para. 76.

3 FDI Moot Problem 2010, Annex 3, Clause 17.
" The MOX Plant Case. 1199,

> SGS v. Philippinepara. 174.

16



44.This question is of crucial importance to the isspaet forward by Claimant, since
it is evident that there can be no breaches ofBfieif the buyout clause was
properly invoked. As the question of the lawfulnegshose actions is a matter of
the exclusive jurisdiction of the tribunal in Bedak and since that tribunal has
already been properly constitufédwith both parties having waived their
objections to those proceedingsthe Tribunal in the present case should, by
ivoking Art. 44 of the Conventidfi stay the proceedings until this “first order”
guestion $ resolved by the tribunal in Beristal.

45.Furthermore, there is no room for doubt as to trapetence and impartiality of
the Beristal tribunal, since the proceedings wik leonducted under the
Arbitration Act of Beristan, which is in conformityith UNCITRAL Model Law

on International Commercial Arbitratidn.

C. TELEVATIVE’S CLAIMS ARE INADMISSABLE

1) CLAIMANT FAILED TO FULFILL THE NECESSARY
PRECONDITIONS FOR ACTIVATING THE DISPUTE SETTLEMENT
MECHANISM

46.Even if the Tribunal should find that it does hgwesdiction under the BIT, the
claims by Televative Inc. are inadmissible, sinberé¢ was no attempt by
Claimant to settle the dispute amicably, nor hasréiguired period of time for the

amicable settlement lapsed since the crystallinatfcthe dispute.

’® Clarifications 1, Question 118.
" FDI Moot Problem 2010, Annex 3, Clause 17.
'8 |CSID Convention, Art. 44SGS v. Philippinesara. 173.

"9 Clarifications 1, Question 130.
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a) THERE WAS NO ATTEMPT BY CLAIMANT TO SETTLE THE
DISPUTE AMICABLY

47.1t is a common condition for the institution of peedings before ICSID that
amicable settlement has been attempted througtultatiens or negotiatiorfs.
The BIT between Opulentia and Beristan contain$ sucequirement in Article
11% Therefore, Televative had an obligation to attertiptsettle the dispute
amicably with Respondent before requesting arltmat

48.This standard clause can be found in numerous Blsriggers the obligation of
the requesting party to attempt to resolve dismlitectly before instituting the
arbitral proceeding. This is a good faith precandifor a valid seizure of arbitral
tribunal®® as was confirmed by the Tribunals in tBaron v. Argentin& and
Goetz v. Burun8f awards. Therefore, the negotiation period repissen
necessary jurisdictional and not simply a proceldeguirement and the failure to
comply with the said period results in a determamaof lack of jurisdictiorf®

49. In theAzurix v. Argentinaase, the Tribunal was only satisfied that thedgadh
attempt has been fulfilled after repeated atterbgt#\zurix to settle the dispute
and the denial of the Argentinean government ofekistence of the dispufé.

Similarly, in Tradex v. Albaniathe Tribunal concluded that five letters sent by

80 SchreuerThe ICSID Convention: a Commentapy 239, para.35®ispute Settlement
p. 32.

8L FDI Moot Problem 2010, Annex 1, Article 11.1.

82 Benin and Ghana BIT (2001), Art. 9, Chile and Nelénds BIT (1998), Art. 8,
Australia and India BIT (1999), Art. 12, found iBIT 95-06, UNCTAD, p.106.

8 schreuer,The ICSID Convention: A Commentany. 239, para. 358; BIT 95-06,
UNCTAD, p. 32.

8 Enron award para. 88.

8 Goetz v. Burundiparas. 91-92.

8 Enron award para. 88.

87 Azurix v. Argentinapara. 55.
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Tradex to the Albanian government were sufficiensatisfy this requiremefit

and inAMT v. Zaireserious negotiation attempigre required by the Tribun.

50.Therefore, the mere notice by Televative to Respofiticannot be construed as
to mean a good faith attempt at resolving the despMoreover, in that notice,
Claimant itself took the position that it would pe®d with arbitration only after
the failure of the negotiation procéssRespondent would like to emphasize that
the negotiations had not even begun, nor had Regpbmefused to participate in
them. Therefore, Televative has failed to complthvitis obligation under Article
11 of the BIT, which is a necessary preconditianifstituting proceeding before
this Tribunal.

51.Moreover, the fact that Beritech has filed a retues arbitration against
Televative under the JVAis of no impact on Televative’s failure to fulfilhe
amicable settlement precondition. Televative hadladigation to attempt to settle
the dispute amicably with Beristan and not Beritéldierefore, Beritech’s actions
have no bearing on the negotiations between Televaind Beristan. The fact
that Beristan is the major shareholder in Beritdohs not automatically shift the
responsibility for Beritech’s actiori§, nor are Beritech’s acts attributable to
Beristan. Therefore, Televative’s obligation to tpd settle the dispute with

Beristan amicably is in no way precluded.

8 Tradex Hellas v. Albanijg. 184.

89 American Manufacturing v Zair@,. 1547 (1997).

% Clarifications 1, Question 133.

1 Ibid.

%2 EDI Moot Problem 2010, Uncontested facts, para. 13
%3 Maffezini award para. 84CSOB casgeparas. 17-18.
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b) ALTERNATIVELY, CLAIMANT HAS VIOLATED THE 6 MONTH
WAITING PERIOD SET OUT IN THE OPULENTIA-BERISTAN BI T

52.Even if the Tribunal decides that Claimant’'s acsia@o constitute an attempt to
resolve the dispute amicably, Respondent submeitsG@haimant failed to respect
the waiting period of six months established byidet 11 of the Opulentia-
Beristan BIT?* The BIT clearly states that the negotiation peringst last at least
for six months from the date of a written applioataimed at settling the dispute,
which in the present case would be the date ofviéle’s notice to Beristan on
September 12, 2008.However, Televative requested arbitration on Oetcg"
2009%° a mere month and a half after its notice to BanistSince this period
represents only a quarter of the time necessarnyisayed by the Opulentia-
Beristan BIT, it is obvious that Televative haslddito fulfill the necessary
preconditions under Article 11 of the BIT for irtsting the proceedings before an
ICSID Tribunal.

53.Furthermore, Claimant’s disregard for the amicabéttlement clause of the
Opulentia-Beristan BIT should not be excused byTihleunal. In some instances
it is possible for the Tribunal to disregard thelation of the waiting period by
Claimant?’ However, this leniency by the Tribunal can onlgarcwhen there are

exceptional circumstances which strongly indicdtat tthe negotiations would

have been futile and without any prospect of ancabie settlement In any

event, in such cases claimants were nonethelessnesped for initiating the

proceeding prematuref§ which is a clear indication that the decision vebbi&ve

been different, had there not been for the ineilitahof the outcome of the

% FDI Moot Problem 2010, Annex 1, Article 11.1.

% Clarifications 1, Question 133.

% FDI Moot Problem 2010, Uncontested facts, para. 14

7 Ethyl Corp. v. Canadgparas. 74-88;auder caseparas. 188-9.
% Ethyl Corp. v. Canadgpara. 77SGS v. Pakistarpara. 184.

% Ethyl Corp. v. Canadgparas. 87-8.
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negotiations® Hence, it is clear that that such reasoning tsapplicable to the
present dispute, since there are no indicationgsebsaer that the parties would
not have been able to settle the dispute througkgfel means. The outcome of
the negotiations was not inevitable; it is safes&y that a solution could have
been reached without resorting to arbitration, Aadevative made a sincere
attempt to settle the dispute amicably.

54.The fact that the necessary six month period fagotiations has meanwhile
passed does not in any way affect the admissikilitfelevative’s claims. The
parties are required to take positive steps to seedsolution that may avert the
need for arbitratiod®* Therefore, it would not suffice if Claimant wasngily to
re-file the application; Televative must first coete the entire six month period
reserved for amicable settlement during which itstnmake a sincere effort at
reaching an amicable solution. Only after suchoastifor amicable settlement are

exhausted may Televative’s claim be admissible.

CONCLUSION ON JURSIDICTION

55. The Tribunal does not have jurisdiction to heais thispute because the
jurisdictional requirements of Article 25 (1) ofetHCSID Convention are not
fulfilled. Firstly, the dispute is not between atgtand a national of another State,
but between two private companies. Secontligre is no consent by the parties
to confer the dispute to the Centre. The Claimanléms are contractual in
nature and, as such, are not covered by the digattiement mechanism of the
BIT. Alternatively, the jurisdiction of the Centregarding contractual claims is
excluded through the exclusive forum selection saof the JVA. Finallythe
claims put forward by the Claimant are inadmissiblace the six month waiting

period envisaged by the BIT was not observed.

1901 auder v. Czech Republjparas. 188-%thyl v. Canadapara. 84.
191 Schreuerraveling the BIT Route. 238.
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I RESPONDENT WAS ENTITLED TO RELY ON CLAUSE 8 OF T HE JVA
BECAUSE CLAIMANT BREACHED THE CONFIDENTIALITY PROVI SION
OF THAT AGREEMENT (CLAUSE 4)

56.Respondent respectfully submits that it shall disceelevant issues in the merits
without prejudice to its argument regarding adrbiéisy and jurisdiction.
Nothing in this pleading should be understood asepimnce of any of the

allegations raised by Claimant.

A. TELEVATIVE COMMITTED A MATERIAL BREACH OF CONTRA CT

1) TELEVATIVE BREACHED CLAUSE 4 OF THE JVA

a) TELEVATIVE UNLAWFULLY REVEALED CONFIDENTIAL
INFORMATION TO THE GOVERNMENT OF OPULENTIA

57.Pursuant to Clause 4 of the JVA, both parties égoAgreement had an obligation
to treat all confidential information, as defineg¢ Klause 4, para. 2 of the
Agreement, relating to the Agreement as confidéfifiaand to refrain from
disclosing such information to anyone unauthorizeder the Agreement without
prior written approval from the Sat-Connect boafrdicectors*®*

58.Televative leaked information pertaining to the-Sahnect project without such
approval to the Opulentian GovernméHt.The disclosed information include

encryption technology, systems, intellectual propeand technology® all

102 ED| Moot Problem 2010, Annex3, Clause 4.1.
103 ED| Moot Problem 2010, Annex3, Clause 4.1.
104 Clarifications 1, Question 178; FDI Moot ProblefD, Annex 2, para. 8.

105 Clarifications 1, Question 178.
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classified as confidential through th&®Zaragraph of Clause 4. Therefore,

Televative’s disclosure of such information repreésea breach of Clause 4 of the
JVA.

b) TELEVATIVE'S RESPONSIBILITY FOR THE BREACH OF THE
AGREEMENT IS NOT PRECLUDED

59.Under Clause 4 of the Agreement, the disseminaifoGonfidential information
is allowed if (i) the information properly comeganthe public domain, (ii) it is
required by law, or (iii) is necessary to enforbe terms heredf® Respondent
submits that none of the said conditions werelfatfiand that Televative is thus
not relieved of its responsibility for revealingcbunformation.

60.Firstly, it cannot be contended that the informmatiegarding the encryption
technology, systems and intellectual property hampgrly come into the public
domain. Regardless of the fact that some of thernmétion relating to the project
had become publicly knowt! it cannot be assumed that this was the case with
all information relating to the project, even mamewhen it comes to confidential
information. The principal reason for classifyingrtain information is to prevent
such information from becoming disclosed. Therefdreannot be assumed that
such information came into public domain withouidewnce to the contrary.

61.Secondly, it cannot be argued that Televative egsired by law to reveal such
information to the Government of Opulentia. Theyoapplicable law to the JVA,
and therefore to Clause 4, is the law of Beri$thmnd there is no such
requirement under Beristian law. Therefore, anyilammequirement by any other
law, including that of Opulentia, is irrelevant tioe lawfulness of Televative’'s

actions.

106 ED| Moot Problem 2010, Annex 3, Clause 4.1.
197 Clarifications 1, Question 148.
108 ED| Moot Problem 2010, Annex3, Clause 17.
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62.Thirdly, an argument that the disclosure of confidentirimation was necessary
to enforce the terms of the Agreement is inherenthsound, since such
information was made confidential in order to eeatile performance of the
contract in the first place.

63.Since it is clear that none of the exceptional dbmas under which the
dissemination of information would have been alldvege present, it is evident
that Televative cannot be exonerated for reveamgidential information to the

Government of Opulentia.

2) A BREACH OF CLAUSE 4 IS IPSO JURE A MATERIAL BREACH OF
THE AGREEMENT

64.A material breach of contract exists with a pramisiwhich is of essential
importance to the performance to the contractéadined'® It is evident that the
observance of Clause 4 of the JVA was of essevdiak to the parties due to the
fact that they themselves unequivocally determitieed any breach of Clause 4
would be a material breach of the AgreentéhtMoreover, Clause 4 is an active
clause, since the conditions set out in contracitéaermination (the passage of 3
years after the expiration or termination of thatcact}** have not been fulfilled.
Consequently, Televative’s breach of Clause #$p$® jurea material breach of
the JVA.

B. A MATERIAL BREACH BY TELEVATIVE ENTITLES BERITEC H TO
INVOKE THE BUYOUT CLAUSE

65.Clause 8 of the JVA provides that:

199vienna Convention, Art. 60, para. 3(b); UNIDROIfirRiples, Art. 7.3.(1).
110 EDI Moot Problem 2010, Annex3, Clause 4.4.
11 EDI Moot Problem 2010, Annex3, Clause 4.4.
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“Beritech shall be entitled to purchase all of Taléve’s interest in
the Agreement if at any time Televative commits aerial breach

of any provision of the Agreement'?

66.Since Televative materially breached Clause 4 ef Algreement by disclosing
confidential information, Beritech had the rightitwoke Clause 8 and buy out all
of Televative’s interest in the Sat-Connect projétiat is precisely what Beritech

did***and it therefore properly exercised its rightsemttie JVA™*

C. THE VALUE OF TELEVATIVE’'S INTEREST IN THE AGREEM ENT WAS
PROPERLY DETERMINED

67.Under the universally accepted principle of freedufncontract;™ the parties are
free to determine the price at which one partyigtrchase the interest of the
other party in a project. In the present case, veglee and Beritech explicitly
stipulated that in case Televative commits a maltéreach of contract its interest
in the Sat-Connect project shall be valued as itmetary investment in the
project during the period of time from the execntmf the Agreement until the
date of the buyout'® As agreed by both parties, Televative's total ntane
investment in the project stands at US $47 milfitnThe exact amount has

already been paid by Beritech into an escrow adcand made available to

112 ED| Moot Problem 2010, Annex3, Clause 8.
13 ED| Moot Problem 2010, Annex 2, para. 10.
14 autopista v. Venezuelpara. 234.

15 UNIDROIT Principles, Art. 1.1.

18 ED| Moot Problem 2010, Annex3, Clause 8.
17 EDI Moot Problem 2010, Annex 2, para 12.
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Televative!*® Therefore, it is evident that Beritech has propetetermined
Claimant’s interest in the Agreement and has alrefadfilled its obligations
regarding the payment of the agreed sum.

68.0n the other hand, Claimant is precluded from defmgncompensation for
potential future profits and for the intellectuabperty, since it already agreed on
the valuation of its interest in the Agreement.@Aesult, Televative is bound by
such an agreement under the principlepatta sunt servand4® and cannot
change its position without the consent of BeriteEhe validity of a contract
provision which bars a party from claiming lost fit0 was confirmed in the
Autopista v. Venezuela awaltf.Moreover, it was stipulated in the JVA that all
the intellectual property rights which were tramsfd by Televative to the project
were to belong and be exploited by Sat-ConffécHence, Televative is not
entitled to any rights to the intellectual propgugrtaining to the project.

69.Furthermore, the provisions of the Opulentia-BanstBIT which deem to
determine the value of an investment are irrelevarthe issued at hand. Those
provisions pertain to the cases of expropriatiod aationalization, and not to a

situation of a buyout resulting from a breach aftcact, as is the case here.

D. THE BUYOUT PROCEDURE WAS PROPERLY CONDUCTED

70.Clause 8 of the JVA provides that in case Teleeativmmits a material breach of
contract Beritechwould be entitled to purchase Televative's intergstthe

project'?? Therefore, the decision of whether the buyoutsgawould be invoked

18 ED| Moot Problem 2010, Annex 2, para 13.

19 UNIDROIT Principles, Art. 1.3; Brownlie, p.62@abcikovo-Nagymaros caspara.
114.

120 Aytopista v. Venezuelparas. 310-313.

121 Clarifications 2, Question 269

122 ED| Moot Problem 2010, Annex3, Clause 8.
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was given to Beritech, subject to the consent ef AT Connect Board of
Directors?® The buyout procedure set forth by the JVA, whiishin conformity
with Beristian law*** was properly conducted and the necessary consast w
given by the Board of Directors.

71.Claimant’s contention that the decision to buy tsitinterest in the project was
without prior notice and without an opportunity tespond to the charges is
unfounded.

72.Firstly, the buyout provision of the JVA did notgtere Beritech to make such a
notification and, therefore, Beritech was not obtigo do so. Secondly, even if
the Tribunal finds that a prior notice was requjriégimply is not true that it was
not given. All nine board members (including Ali8darpeton) were present at
the August 21 meetifi&f at which the president of the board made a prasient
to the directors regarding the leak of informatiby Televativé®® and the
question of relevance of Clause 8 was rat$é@hus, it cannot be argued that the
proposed agenda for the August 27 meeting wasmawik and that Claimant did
not have an opportunity to respond, since all timscwere present during the
discussiort?® and since prior notice was given a full six dagéobe the meeting,
which is much earlier than the 24 hours require@®bgistian law**°

73.The question of whether the support by the Sat €dnmoard was properly given
raises two issues: the issue of quorum and the igbunotification of the meeting
agenda to the directors. As it has already beemeprdhat all directors who
participated in the August 27 meeting, includingcé@l Sharpeton, where given

notice about the agenda, the only remaining questithat of quorum.

123 Clarifications 2, Question 242

124 Clarifications 2, Question 244

125 Clarifications 1, Question 140 and 127.

126 ED| Moot Problem 2010, Annex 2, para. 9.
127 Clarifications 1, Question 1609.

128 |pid.

129 Clarifications 1, Question 176.
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74.A quorum of the Sat-Connect board of directorsbaimed with the presence of 6
members?® as was the case on the meeting of August 27, viherbuyout
decision was supportéd The fact that one board member did not particijrate
the votind® is irrelevant, since the quorum refers to the neimbf directors
present and not the number of those who actualiticigate in the voting®®
Also, it is irrelevant that Ms. Sharpeton left tmeeting before its entf* what is
relevant is that the quorum was properly estabtisMoreover, as five of the six
present board members supported Beritech’s deéiSidnis evident that the
voting majority requirement was fulfilled as wefiince under Sat-Connect’s
bylaws all decisions taken by the board can berbple majority** Therefore, it
must be concluded that all formal rules of procedwere observed when
invoking the buyout clause of the JVA.

I RESPONDENT COMMITTED NEITHER A BREACH OF THE BE RISTAN-
OPULENTIA BIT, NOR OF GENERAL INTERNATIONAL LAW

A. There was no violation of the fair and equitable teatment

75.Pursuant to the Beristan-Opulentia BIT, each Pduag to provide foreign
investors and investments a treatment, in accosdasith customary international

law, which includegair and equitable treatmenit’

130 ED| Moot Problem 2010, Annex 2, para. 4.
131 ED| Moot Problem 2010, Annex 2, para. 4.
132 Clarifications 1, Question 156.

133 Cromwell, p. 85.

134 EDI Moot Problem 2010, Annex 2, para. 10.
135 ED| Moot Problem 2010, Annex 2, para. 10.
136 Clarifications 1, Question 149.

137 Annex |, Article 2.
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76.Firstly, it is necessary to determine the scopeefair and equitablestandard, as
it, “vague as can be®® has no universally accepted definittil.The FET
standard, however, cannot vary among states armehsaas though the protection
guaranteed would have no minimdffl.The minimum standard of treatment is
meant to serve as a floor, an absolute bottom,wbeldich conduct is not
accepted by the international commuriityHence, a breach must be based upon
objective criteria that apply equally among Stated between investors.

77.According to theMethanex v. US Awaydh order to breach the FET standard, the
investment state would have to engage in a condocisidered “grossly
unfair.”**? This consequently means that, in internationaé daw, the threshold
for a breach ofair and equitable treatmememains a high oné?

78.By analyzing the excessive state practice regarthegsaid treatment, it can be
deduced that it includes transparency, protectiolegitimate expectations, due
process, freedom from discrimination and freedonomfr coercion and
harassment*

79.Respondent respectfully firstly submits that thecassary transparency was
present, since all signatories of the JVA, inclgdthe guarantor, i.e. Beristan,
were aware of the consequences of the materiatirea

80.Respondent further claims that Televative canndhtaim that Beristan violated
FET by not protecting its legitimate expectatiofisAs was stated by the Tribunal
in the Thunderbird Gaming v. MexicAward, the concept of legitimate

expectations relates to the situation where thedwdnof the host state creates

138 Saluka casepara 284.

139B1T 1995-2006, p.28.

140 Glamis Gold, awardpara 616.
“Ybid, para 619.

142 Methanex v. USApara 98.

13 Thunderbird v. Mexicopara. 194.
144Dolzer, Schreuer, p. 133-147.

14> Tecmed v. Mexicpara. 154.
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“reasonable expectations on the behalf of the tovede act in reliance to the said
conduct”**® which causes him to suffer damage in case ofraitd honoring said
expectations. In order to receive protection, legite expectations need to be a
result of a promise made by the host governmetiteatime of the investment’
Except where specific assurances or representati@nmade by the state to the
investor, the latter may not rely on a bilateralastment treaty as a kind of
insurance policy?® This is precisely why the threshold for violatiohthis aspect
of FET principle may vary — it is dependant on thature of breach and
circumstances of each cad$a.

81.In the present case, Claimant was fully aware efpbssible consequences in the
event of a material breach of the JVA, as thessegumences were embedded in
Clause 8 of the said Agreement. Since Claimantivedeno guarante€s® and
since it was familiar with the consequences ofpbtential breach, there was no
room for the creation of legitimate expectations.

82.Furthermore, the actions taken by Respondent warelane in a discriminative
manner. In order to breach the FET principle, thiedcict of a state needs to be
discriminatory and expose Claimant to “sectionalracial prejudice®* The
basis of making the decision of invoking Clausd &e JVA was not founded on
Televative’s nationality, but on Televative’'s viota of Clause 4 of the same
Agreement. Therefore, when applying the definitaet forth in theSalukd>?

decision — that a conduct is discriminatory if danicases are treated differently,

148 Thunderbird v. Mexicopara. 147.

147 Duke v. Ecuadgrpara.340:Tecmed v. Mexigopara. 154:Occidental v. Ecuador,
para.1851 G&E. v. Argenting para. 127.

“8EDF v. Romaniapara. 217Waste Management awarpara. 98 Methanex v. USA
Part IV, Chapter D, para. 8SEG v. Turkeypara. 241.

149 Thunderbird v. Mexicopara.148.

150 Clarification 2, Question 253

1>1\Waste managemen awagghra. 98Methanex v. US/para. 26.

152 saluka casepara 313.
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without reasonable justification — it is clear tlcansequences of material breach
of the JVA are objective ones, leaving no roomdiscriminatory judgments.

83.In connection to the previously argued, Responeenild like to point out that
the buyout was not arbitrafy® and thus, not a breach of Article 2.2 of the BIT.
Arbitrariness is regarded as opposition to the nfléaw;*** and it appalls the
sense of juridical propriety> The buyout, on the other hand, was envisaged in
the provisions of the JVA, and thus is governeddays of Beristan.

84.The concept of the FET is necessarily connectedh wWie principle of good
faith.'>® Because good faith has long been a core prinoipieternational law?>’
it can also serve as a standard for reviewing staghavior.

85.That being said, it can clearly be deduced thabastundertaken by the Republic

of Bersitan do not constitute a violation of the &nd equitable treatment.

B. Respondent did not expropriate Claimants assets

86.It is Respondent’s standpoint that all steps takeronnection to the Sat-Connect
joint venture company are legitimate and lawfuhcsi they are in compliance
with the special agreements between Claimant anspdtelent as well as

international law.

1) Respondent acted in accordance with the JVA

87.As argued above, Respondent acted in accordanbeChatise 8 of the JVA, and
thus, by no means breached the Beristan-Opulenfia®ue to the relevance of

153 pantechniki v. Albanigpara 87.

154 AsylumCase, p. 284.

1°ELSI casepara. 128.

158Waguih v. Egyptpara. 450.

157 Draft Declaration on Rights and Duties of Stafemex Art. 13.
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confidential data envisaged in Clause 4, to thategic relevance of the Sat

Connect project and to the seriousness of leakfnthe information, Clause 8

states that if at any time Televative should comanibaterial breach of the JVA,

Beritech shall be entitled to purchase all of Tatexe’s interests in the said

agreement>®

88.Taking into consideration everything stated abdkie, buyout cannot be viewed
as a measure tantamount to expropriation.

89.In order to claim that expropriation has taken eJaClaimant would have to
illustrate the seizure of the property by authestof the Republic of Beristan, as
it is necessarily a governmental taking or modtfara of an individual's property
rights, especially by eminent domam.Taking of property is generally connected
to transferring ownership of that property to aeotperson, usually the authority
that exercised itse jureor de factopower to do the takinf° Since the decision
to buy out Televative’s shares was made by Berjt&tand bearing in mind that
it was of a purely commercial character and withemy element of govermental
authority, as elaborateduprg Claimant cannot maintain that Respondent
expropriated its property.

90.Claimant can argue neither direct nor creeping @xmation, for it would have to
prove a significant degree of deprivation of funéatal rights of ownershif$?
Restrictions imposed by the state, “in a manner éffactively freezes or blights
the possibility” for the owner reasonably to use #tonomic potential of the
property, can be identified as the actual act kifia*®*

91.Since Beritech lawfully invoked the buyout clau€é&imant cannot assert that the

Respondent state expropriated its property.

158 ED| Moot Court Problem 2010, Annex 3, Clause 8.
159 Black's Law Dictionary.

1805 D. Myers v. Canadaara. 280.

161 Clarifications 1, question 138.

1%2pgpe & Talbot caseparas. 96-98.

163 santa Elena cas@ara. 76.
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C. Alternatively, Respondent acted in accordance witlthe Beristan-Opulentia
BIT

92.1f the Tribunal rejects the previous Respondentgument and decides that the
said buyout can be equated with taking in the cdrda€indirect expropriation, it
is Respondent’s claim that such expropriationgale

93.Pursuant to the BIT, expropriation will be renderesvful, if the following
elements are present) taking of the investment must be done for aljub
purpose, (i), in a non-discriminatory manner anig followed by prompt,
adequate and effective compensatith.

94.The said provision sets forth conditions for thedmning of the parties in terms
of legal expropriation. In order to show that tlwi@ns taken are in compliance

with the Beristan-Opulentia BIT, Respondent wilkbize the above definition.

1) The taking of the investment was done for a publipurpose

95.In the event of the expropriation of a foreign iste’s assets, the seizure must be
done for a public purpos& Since there is no definition of public interest in
international law'®® it is upon upon the state to determin&itThe existence of

margin of appreciatidfi® allows states’ greater freedom in determining Wwaet

154 EDI Moot Problem 2010Annex 1, Article 4; OECIndirect expropriation p.7;
UNCTAD, Taking of propertyp.24.

185 Protocol to the Convention for the Protection afnvhn Rights and Fundamental
Freedoms, Art.1.

168 Amoco v Iran p.189.

%7 Lithgow v. UK para. 122.

168 Burke-White, von Staden, p.305.
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or not a measure is taken in a public intet&providing it is followed by an
immediate, full and effective compensatigh.

96.Respondent behaved in accordance with public istesence the disclosure of
confidential information regarding encryption teology could have a disastrous

outcome.

2) Respondent’s actions have not been taken in a digelinative manner

97.The nationality or affiliation of Televative did her any way play a role in the
subsequent decision of the buyout itself; it wasttireat of a possible and rather
devastating information leak. Rule on the prohdsitiof discrimination is
significant’* and can be considered a part of customary iniermtlaw’’? The
evaluation whether or not the intent to discriminals present, in the
government’s decision to expropriate, is a key daan proving unlawful
expropriation. The intent of the government to dimmate a particular person or
group is alone relevalf and not the subjects that the expropriation esfect

98.Respondent’s actions did not contain a discrimusatactor. Beristan was in need
to protect its national interests, consideringgbgousness of the potential results

of the breach of confidentiality provisions, agetbabove.

189 Christie, p. 307-33.

10 Goetz v. Burundipara. 126Broniowski v. Polandpara. 149.
171 Bishop, Crawford, Reisman,.1089.

172 Maniruzzamanp. 57.

173 Brownlie, p. 521.

34



3) Claimant was fully, promptly and adequately compenated

99.1t has been contended that a lawful expropriatictates that a full compensation
sums to be equivalent to the real market value h&f investment’™ The
compensation is one of the cumulative conditions fiee legality of the
expropriatiom;”® and it is a well recognized rule of internatioksal that property
of an alien cannot be seized without adequate cosaien’’® It is most often
determined by the rules of the Hull formdl&,.e. the payment has to be prompt,
adequate and effective. Considering that Respotsdaciions are in line with the
above stated criteria, Respondent claims that mimeediate, full and effective
compensation has been paid in the form of US$4Tiomilwhich has been
transfered into an escrow account. This amounesgmts the total investment of
Televative in the Sat-Connect project in the monoéiihe decision of the buyout.
This account has been made available to Televatiowever the said company
has for unknown reason refused to accept it. Relpurargues that the adequate
compensation would in this case be best expre$sedgh theactual investment
value'"® of Claimants assets in the Sat-Connect project.

1001In the event of Claimant seeking compensation ¢t profit on the basis of
legitimate expectation, Respondent would like tanpmut that it has been

contended that the remedy of damages compensdiethervalue of the party’s

74 EDI Moot Problem 2010, Annex 1, Art. 4.3.

17> Certain Germaninterest casp.46-47.

17 UN Resolution on Permanent , para 4; Charter afnBmic Rights and Duties of
States, 12. December 1974, (XXIX), A/IRES/29/328fticke 2.(c);Lithgow v. UK paras.
121-2;Norwegian Shipowners’ Claimsp.28;Chorzow Factoryp. 47;German Settlers
in Poland casgp.38;the Petar Pazmany Universijty. 243;Phelps Dodge casgara. 22.
177 Note form US Secretary of State to Mexican Govemin22th August 1938 aking
of property UNCTAD, p.28;Indirect Expropriation OECD, p.2.

"8 Metalclad v. Mexicppara. 121Wena Hotels cas@aras. 124-125.
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reliance and not his failed expectation from thatxt itself*’® In addition, the
frequent method of calculating the amount of theirei profit is the Discounted
Cash Flow, i.e. the DFC method. However, this metb@nnot be applied in the
present case since the investment lasted for mexelyears. The tribunal in the
Tecmed v. Mexicoase, in which the investment lasted for exactit freriod of
time, determined “the non-relevance of the bristdry of operationr®® and has
disregarded the DFC method. Similarly, the Triburegécted this method in the
Metalcald v. MexicoAward®' since the company had not operated for a
sufficiently long time in order to establish a perhance record®

101Respondent denies that it expropriated assets t@vawve. However if the
Tribunal should come to a conclusion that the btiyoauld amount to
expropriation, Respondent submits that it has prdahat even in the said event,
its actions were lawful on the basis that all @ thiteria for a legal expropriation
were fulfilled in the present case.

102In conclusion, Respondent argues that there has Inee violation of the
Opulentia-Beristan BIT, nor was there a breach efegal international law.
Consequently, Claimant is not entitled to compeosatof any kind, and
Respondent respectfully urges the Tribunal to demy request for damages by

Claimant.

179 East v Maurer

189 Tecmed v. Mexicpara. 186.
181 Metalcald v. Mexicppara 121.
182 |bid, para 120.
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IV RESPONDENT ACTED IN PROTECTION OF ESSENTIAL SECURITY
INTEREST OF THE STATE

A. Respondent was entitled to protect its national secty under the Beristan-
Opulentia BIT

103Even if the Tribunal establishes a breach of eithefair and equitable treatment
clause or Article 4 of the BIT, without prejudice the previously claimed,
Respondent argues that Beristan is exculpatedifgptang any measures that may

be considered a violation of the BIT provisionsgenArticle 9 of the said Treaty.

1) Article 9 represents a self-judging clause

104 Article 9 of the Beristan-Opulentia BIT states thathing precludes a party of the
treaty from applying measures that it considersegsary for the protection of its
own essential security interests. Such a formulasaot rare in international law
and is referred to as the self-judging clatf8e.

105This kind of clause represents an exception fropliegiility of treaty provisions.

It is included in a large number of B in order to protect states’ national
security, thus showing that in fact public interedt a state overrides the
contractual obligations, should it find that itnecessary to react to a threat. It is
the first and foremost for the national authoritesnake the initial assessment of
the reality of the pressing social need impliedhs notion of ‘necessity’ in such

contextst®®

183The Protection of National Security in A5 39.
184BIT 95-06, UNCTAD, p.83.
185 Burke-White, von Stadenp.305; Friedman, p.14Goetz v. Burundipara. 126.
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106 Under the self-judging clause, it is an exclusiverpgative of the host country
authorities to assess whether the intended invedtp@ses a threat to national
security, and how to react to this thr&&tBecause of their knowledge of their
society and of its needs, the national authorgiesin principle better positioned
than the international judge to appreciate whahishe public interest”, therefore
national authorities, accordingly, enjoy a certaiargin of appreciatioff’ A
State acting in good faith may impose restrictiagch incidentally lead to non-
enforceability of certain contractual rights; tHere it would be difficult to treat

such actions as illegal on international plaffe.

2) Beristan is entitled to safeguard its essential tarest

107Regardless whether Article 9 is a self-judging siguand subsequently whether
Beristan’s assessment is subject to good faithevgvBeristan was entitled to
invoke Article 9 in order to protect its essenirderests.

108. While the wording of the clause may vary, substantmeaning remains
unchanged: the protection of essential securitgr@sts applies in situations
where a state needs to safeguard it§lfAs stated by theCMS annulment
committee, this treaty provision covers measurexéssary for the maintenance
of public order or the protection of each Partywnoessential security
interests™*° without qualifying such measures.

109While there may not be a consensus on what eskentaest specifically
enumerates, it is more than clear that disclosfireonfidential information that

could pose a threat to the military due to itstefyer role, represent a peril to

18The Protection of National Security in 1Az 39.

187 3ahn v. Germany

188 Brownlie, p. 547.

189B|T 95-06, p.84.

199CcMS Gas v. Argentingara. 130; Bjorklund, p.463.
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national interest, even more so, since tribunaige Haund that essential interest
encompasses even the cases of economic ¢tises.

110Respondent submits that, in the present case, tix@sea justified concern that
Claimant leaked the information from the Sat-Conrnemject, which grossly
endangered the national security of Respondenttdutne fact that the said
project included systems and encription keys taubed by the Beristan army.
Therefore, it is considered a “strategic” entegly Respondent inasmuch that in
the absence of an international consensus on theinggand scope of this term,
every country defines on its own what it underssabg “strategic” enterprises or
industries:¥

111The wording of Article 9 of the Beristan-OpulenB&rT, which reads that nothing

in the Treaty shall be construed to:

,l0 preclude a Party from applying measures thatoisiders
necessary for the fulfilment of its obligationstiwrespect to the
maintenance or restoration of international peacgeourity, or
for the protection of its own essential securityiests4*?

allows a Party to invoke a general exception inagibns where compliance with
the agreement would impede maintenance of stateisrisy’®* This construction
can also be found in the 2004 Canadian Model BlTn Article 18 of the US
Model BIT,**® and consequently in almost every BIT that Unitetés of

America have concluded’! as well as in the TRIPS Agreeméttt.

91| G&E v Argentinapara. 226Sempra awardpara. 374.

192 TheProtection of National Security in [IAs. 15.

193 EDI Moot Problem 2010, Annex |, Art. 9.

194 BT 95-06, UNCTAD, p.85.

19 DFA (2004) Canada Model BIT, Article 10 (4); Jag@ingapore Economic
Partnership Agreement, Article 4.

1% US Model BIT, Article 18.

197BIT 95-06, UNCTAD, p.85.

198 TRIPS Agreement, Art 73 (b).
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112The critical information was disclosed in The BeisTimes of the 120f August
2009 edition. The article quoted that there a gngwnumber of foreign laws
compelling disclosure of encryption ciphers, kegsd pads to national security
services and indicated that

“there have been leaks not only involving encryptio
technology, but also concerning the technologytesys, and
intellectual property of the Sat-Connect project”.

Considering that, earlier this year, Televative wase of three Opulentian
technology firms from which the Opulentian govermtnauthorities are alleged to
have received access to civilian encryption keysas no surprise that the said
article subsequently led to a discussion in therdad directors of Sat-Connect
started by its chairman, Mr. Michael Smithworth.

113According to Clause 4 of the JVA, all data relatinghe said Agreement shall be
confidential and parties are bound to keep themes& Therefore, as argued
above, due to the material breach of the JVA anbseguently, to the
endangerment of the state’s national security, Badent had the right to engage
in subsequent actions including the buyout and distocation of Televative
personnel from the Sat-Connect facilities.

114 Should Claimant contend that there have been riegge provided to support the
allegations of the said leak, Respondent argudsetien a doubt of such crucial
information leaking to another state could do iargble damage to the national
security of Beristan. Even a possibility of a leakstitutes a threat to the national
interest of Respondent inasmuch that it would, khdbe threat prove itself
credible, allow for a foreign state integration ioconfidential military
communication information.

115National security concerns can be assumed to ggnekeerride the interests of

foreign investors as regards receiving investmemtegtion in international

199Clarifications 1, question 178.
200ED| Moot Problem 2010, Annex3, Clause 4.
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investment agreemerfts- Bearing in mind that the transfer of data, andepth
forms of information opens opportunities for eleaic theft, and in the worst
case scenario, system disruption via electroni@uissupon the economic,
political, and social stability and well-being of state?®? it could have been
clearly concluded that action had to be taken geoto prevent Opulentia from
gaining a possible military leverage.

116 As the actions taken by Respondent were requiregrotection of the public
interest, they do not amount to a violation of Resfent’s obligations under the
Beristan-Opulentia BIT, since exactly this Treatweg the right to the Parties to
enforce measures necessary to protect their régpeattional interests. Military
involvement in the dislocation of the staff fronetBat-Connect project that were
associated with Televative was a necessity to ernat the said company would
act in accordance with the notice of eviction thas served on the 9&f August
2009. Such action was required in the sense oh#tienal security question of
Beristan and was not based orala fides Whether or not such an objective
assessment must contain a significant margin ofrempgtion for the State
applying the particular measure was best expresstéte decision of the ICSID

Tribunal in theContinental Casualty v. Argentina case

“a time of grave crisis is not the time for nicedguments,
particularly when examined by others with the disadage of
hindsight”2°®
117 Considering everything statetipra Respondent argues that Article 9 of the BIT
was properly and lawfully invoked, and that, consagly, the Tribunal should

find no breach of the BIT%

201 Th Protection of National Security in 1Ag. 25.

202 Alberts, Defensive Information Warfar@. 23-32.
23Continental Casualty awargbara. 181.

204 0l Platforms casepara 34CMS Gas awardpara. 133.

41



B. Respondent was entitled to safeguard its security nder the customary

international law

118Even in the absence of the exception clause imbilateral investment treaty, the
host country can nevertheless justify its measurgeu the rules of customary
international law’®®

119National security or moreover essential securitiergst is deemed as a key
objective of every state, perhaps even the primmaigon d’étre’*® National
security refers to the protection of a state, @sitories, and its peoples from
physical assault by an external force, as welhasprotection of important state
economic, political, military, social, cultural erests from attacks emanating
from foreign or domestic sources which may undeenerode, or eliminate these
interests, thereby threatening the survival of $hete. Such protection may be
pursued by military or nonmilitary meaff€. Therefore, it cannot be doubted that
national security interests have “the right of way'the contractual obligations of
a staté®® in the event of a threat to its national securtyd therefore it has the
right to act in protection of its essential intéres more specifically to protect
itself from threats to its security in the effod maintain a peaceful domestic

order?®

295 The Protection of National Security in 14534

208 Alberts, Papp, p. 6.

2" Hays, p. 8-16; Jordan, p.3-23; Hartmann, Fredexiak Wendzel, p. 3-25.
2%8The Protection of National Security in IIASNCTAD, p. 25.

29 Continental Casualty awargbaras. 175-176.
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1) Leakage of critical information resulted in Respone@nts state of necessity

120In case the Tribunal finds that Respondent canebt on Article 9 of the
Beristan-Opulentia BIT, Beristan argues that itsasuges were in conformity
with customary international law.

121 According to the ILC’s Draft Articles on State Resgibility, which reflects have
arguably achieved the status of customary intesnatilaw?'® there are certain
circumstances under which states may not be hsfwbrsible for breaching their
international obligation'* These circumstances which justify an otherwise
wrongful act by the state include consent, seledsé, countermeasures, force
majeure distress and state of necessity.

122 Although it has been contended that necessity mdéy lwe invoked to safeguard
an essential interest from a grave and imminerit, péra broader interpretation
of the term has found its way into recent arbittatisions™*® The Continental
Casualty™* arbitration implemented a less constrictive tegtvihether or not
necessity excluded illegality of the actions taksgnArgentina. Firstly, as it was
stated, it must be shown that the measures takea btate contributed to a
legitimate aim and, secondly, the tribunal mustedaine whether there were
reasonably available alternatives.

1231n the present case, Respondent claims that th@nadiaken were in fact done in
a national security interest, and have certainlgnbeffective to a degree where
the said national security peril does not exist amyre. Thus, Respondent feels
that any other course of action would have not beefficiently effective to
resolve such a pressing matter. It has been sitatatie International Court of

Justice that such a limitation does not excludé ahperil’ appearing in the long

21%Bjorklund, p.488.

211 Articles on State Responsibility, Articles 20-25.

212 Essential Security Interests Under Internationaldstment LawOECD, p.100.
213 Burke-White, von Staderp. 324.

214 Continental Casualty. awargara. 160.
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term might be held to be ‘imminent’ only when it éstablished because the
realization of the peril, however far off it migbhe, is not any less certain and
inevitable®'®> Therefore, in the present case it is clear thatactions taken by
Respondent are done purely out of necessity arsili@s cannot be viewed as a
breach of the treaty. Military viability is by atheans an important aspect of a
country and a leak of crucial information aboutiitsastructure can be viewed as
a grave peril, thus automatically triggering neitgsas a reason for Respondent
to deny fulfilling its contractual obligations.

124 As for the impairment of the interest of the Stetevards which the obligation
exist, Respondent feels that it had already adefjuedmpensated Claimant.

125Respondent rests upon the point that internatiawal as well as the BIT and the
JVA, support the supremacy of national interestrdkie contractual obligations
in the event that Respondent feels that a serloest has been made to the said

interest, which undoubtedly occurred in the presase.

CONCLUSION ON THE MERITS OF THE CLAIM

126 Respondent has properly invoked the buyout claims®z Claimant committed a
material breach of the JV Agreement. Respondent mais breached its
international obligations arising from the BIT snat did not expropriate
Claimant’s assets, nor did it act in an arbitramy discriminatory manner, breach

fair and equitable treatment, full protection ardwgity, and transparency.

215 Gabcikovo-Nagymaros cageara 54.
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PRAYER FOR RELIEF

1271n light of all previously mentioned, the Respondesspectfully requests that the
Tribunal adjudge and declare that:
(2) it lacks jurisdiction to adjudicate on Televats claims and/or that the claims
are inadmissible;
Or, in the alternative, that:
(2) Beritech properly invoked Clause 8 of the J\égment (buyout);
(3) Respondent committed neither a breach of thesd@-Opulentia BIT, nor of
general international law;
(4) Claimant’s removal from the Sat-Connect projeets justified on national
security grounds.

Respectfully submitted on 19 September, 2010 by
GROS

On behalf of Respondent
THE REPUBLIC OF BERISTAN
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