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Statement of Facts

Beritech S.A. and Televative Inc., two private legatities, signed a joint
venture agreement on October 18, 2007, to estatiesipint venture company,

Sat-Connect S.A., under Beristan Law.

Sat-Connect was established for the purpose oflalewg and deploying a
satellite network and accompanying terrestrial ayst and gateways that will
provide connectivity and communications for usefstios system anywhere

within the vast expanses of Euphonia.

Beritech owns a 60 % majority share in Sat-Connelile Televative only owns
a 40 % minority stake. The Sat-Connect board ctseisnine directors, Beritech
has the right to appoint five, while Televative magpoint four directors. A

guorum of the board of directors is obtained wiité presence of six members.

On August 12, 2009, the newspaper “The BeristaneSinpublished an article in
which a highly placed Beristan government officraised national security
concerns by revealing that Televative personnel Wwho been seconded to the
Sat-Connect project had compromised the Sat-Conpewect by leaking
confidential information to the Government of Opile.

According to the Beristan Times article: “..thetgadl] been leaks not only
involving encryption technology, but also concegnitme technology, systems
and the intellectual property of the Sat-Connecjqut.” Televative was one of
three Opulentian technology firms from which the w@&ban government

authorities are alleged to have received accessit@mn encryption keys.

On August 21, 2009, the Chairman of Sat-Conned&d of Directors, Michael
Smithworth, made a presentation to the directorsvinch he discussed the
allegations that had appeared in the article. Ademqmmembers of the board of

directors were present

The minutes from the August 21, 2009 meeting ofttbard of directors reflect
that the chairman of the board made a presentabogerning the August 12,

1
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2009 article in the Beristan Times, that one doechised potential relevance of
Clause 8 of the JV Agreement. No further board mgsthave taken place
between August 12 and 21, 2009.

On August 27, 2009, Beritech, with the supporthaf majority of Sat-Connect’s
board of directors, invoked Clause 8 of the JV A&gmnent, to compel a buyout of
Televative interest in the Sat-Connect project. @nectors were present at this

meeting, achieving the necessary quorum to takediégision.

On August 28, 2009, Beritech served notice on Tatleg requiring the latter to
hand over possession of all Sat-Connect site,itia@siland equipment within 14

days and to remove all seconded personnel fromriject.

On September 11, 2009, the Civil Work Force (*CWRhe civil engineering
section of the Beristan army, secured all sites fandities of the Sat-Connect
project. Personnel of the project who were assediaith Televative were asked

to leave the project sites and facilities.

Beritech served notice on September 11, 2009, ofdiésire to settle any
controversy amicably, and failing that, to proceeth domestic arbitration as
foreseen by Clause 17 of the JV Agreement.

On October 19, 2009, Beritech filed a request fbitaation against Televative
under Clause 17 of the JV Agreement. Beritech laéd $47 million, the value of
Televative’s total monetary investment in the Saty@ct project, into an escrow

account pending the outcome of the dispute.

Televative has refused to accept this payment asdchosen not to respond to

Beritech’s request for arbitration.
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Summary of Argument

Jurisdiction: This Tribunal lacks jurisdiction. First, Clause Dbf the JV
Agreement deprives this Tribunal of jurisdictioneovall claims raised by
Claimant in favor of a domestic arbitral tribunadtablished under the 1959
Arbitration Act of Beristan. Furthermore, Articled lof the Opulentia-Beristan
BIT does not confer jurisdiction over Claimant'snt@ct-based claims under the
JV Agreement because the conclusion of the JV Agee¢ is not attributable to
Beristan.

Merits: Respondent has acted in full compliance with ligations under the
Beristan-Opulentia BIT. First, even if Beritech’sncluct were attributable to
Respondent, it did not breach the JV Agreement bying out Claimant’s
interest in the joint venture as Claimant’s matdsr@ach entitled Respondent to
invoke Clause 8 of the JV Agreement. Second, Refpuis invocation of the
buyout clause does not amounts to an illegal exggn in violation of Article
4 of the BIT. Third, Respondent has upheld its digtyprovide Claimant’s
investment with “fair and equitable treatment” iontpliance with Article 2 (2)
of the BIT. Fourth, the evacuation of TelevativpErsonnel does not amount to
an illegal discrimination. Finally, even if this ibunal were to find that
Respondent violated a substantive standard ittidlezhto rely on the essential
security clause of Article 9 of the Beristan-Opti@nBIT as a defense to

Claimant’s claims to justify any alleged breach.
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STATEMENT OF LAW
PART ONE: JURISDICTION

This Tribunal lacks jurisdiction becaus&. The contractual dispute resolution
Clause 17 of the JV Agreement deprives this Tribohgurisdiction in favor of
domestic arbitration; as well aB.J the umbrella clause Article 10 of the BIT

does not transform Claimant’s contract-based clantastreaty claims.

A. THE CONTRACTUAL DISPUTE RESOLUTION CLAUSE 17 OF THE JV
AGREEMENT DEPRIVES THIS TRIBUNAL OF JURISDICTION IN
FAVOR OF DOMESTIC ARBITRATION

17.

18.

The contractual dispute resolution Clause 17 ofJ¥ieAgreement states, in its

relevant part:

“The Agreement shall be governed in all respectsth®y laws of the
Republic of Beristan. In the case ahy dispute arising out of or
relating to this Agreement any party may ... commence arbitration. ...
The dispute shall then be resolvaaly by arbitration under the rules
and provisions of the 1959 Arbitration Act of Berigan, as amended.
Each partywaives any objectionwhich it may have now or hereafter to
such arbitration proceedings amtevocably submits to the jurisdiction
of the arbitral tribunal constituted for any suclspiite.” (emphasis
added)

Investment jurisprudence identified two approacbiebow to deal with such a
forum selection clause in treaty arbitration: Thestfapproach answers the
guestion of such competing jurisdiction with recmurto the notion of the
fundamental basis of the claim. It denies an irggomal tribunal’s jurisdiction if
the fundamental basis of the claim is a contfadie second approach considers
that an investor must be able to derogate fromnits rights under a BIT Both

approaches lead to the conclusion that the con@hdispute resolution Clause

! Annex 3, Clause 17.

2 SeeVivendi decision on annulmergara 101Bureau Veritas v Paraguayara
149; See als&chreuey Investment Treaty Arbitration and Jurisdictioneov
contract Claims — the Vivendi | Case Consider&threuer Calvo’s
grandchildren, p. 8, with further references.

% Hoffmann p. 91;Spiermannp. 210.
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17 of the JV-Agreement must be respected and deprinis Tribunal of

jurisdiction.

Thus, the forum selection under Clause 17 of theAtveement has to be
respected by this Tribunal becaudg (he fundamental basis of Televative’'s
claim is the JV Agreement. In additionl. | Claimant validly waived its rights

under the BIT by agreeing to Clause 17 of the JVe&ment.

I. The fundamental basis of Televative’s claim ishte JV Agreement

20.

21.

Principally, a distinction may be drawn betweeratyeand contract sphere as
established by the landmark decision of tMendi annulment committee
According to this distinction, an international burinal may only exercise
jurisdiction where the fundamental basis of thentles a treaty laying down an
independent standafdOn the other hand, where a private law contradhés

fundamental basis of an investor’s claim, the amitral dispute resolution clause

has to be observed and will pave the way to théractually agreed forum.

Here, the matters in dispute are contractual imreaand, for this reason, the
fundamental basis of the claim is the contractis the conclusion of the private
law JV Agreement that has given rise to Televasiv@aim. Claimant asserts that
Respondent has breached this JV Agreement by ingoKilause 8 of the JV
Agreement to buyout Claimant's interest in the foirenture® Furthermore,
Claimant alleges that this invocation preventedeVative and its staff from
fulfilling its obligations under the JV Agreeméh@ccordingly, the matters in
dispute turn on the meaning, effect and allegeddir®f the JV Agreement. Any
asserted violation of a substantive BIT standardild/@equire a prior showing
that a breach of the JV Agreement existherefore, at the end of the day, this

Tribunal would have to interpret and apply the Jgrédement to determine

“ Vivendi decision on annulmemiara 105.
® Record, p. 7.
®1d.

" Cf. the reasoning iBureau Veritas v Paraguaypara 149:Occidental v

Ecuadoy para 85.
5
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whether Beristan has breached its obligations utideBIT2 Therefore the basis

of the claim is the JV Agreement.

Claimant has improperly tried to reformulate itstract claims as treaty claims.
However, a simple assertion that an article in & &lould serve as the basis for
Claimant’s claim is insufficient to conclude théetfundamental basis of that
claim is the treaty. Rather, Claimant is requiredptovide substantive proof to
back up its assertions and failed to do so. As shalove, the matter in dispute
concerns the interpretation and a potential breaththe private law JV

Agreement. This indicates that the fundamentalsbafsihe claim is the contract.

The contractual dispute resolution mechanism wassaantial part of the bargain
between Beritech and Televative. Claimant voluhtaagreed to it when it

signed the contract and now cannot unilaterallyritevthe contract to substitute
the contractually agreed forum for this TribunahyAattempt to this effect must

be deemed an abuse of process of which this Trilslnoald be wary.

For these reasons, the fundamental basis of Cldisnaiaim is the contractual
JV Agreement. Therefore, this Tribunal should resgle dispute resolution
Clause 17 of the JV Agreement and refer Claimanth® pending domestic

arbitral proceedings as the proper venue to emeattacontractual claims.

Il. Televative validly waived its rights under the BIT by agreeing to Clause 17 of
the JV Agreement

25.

26.

The same conclusion may be reached if one followed other mentioned
approach to this problem. This approach consideisTelevative must be able to
validly waive its rights under the BIT by agreeitg Clause 17 of the JV

Agreement.

Foreign investors have not only been granted rightter the BIT regime, they
have also been vested with a procedural mecharssenforce these rights.
Investors may, thus, claim the violation of BIThig in their own name before

®1d.
® Hoffmann p. 91;Spiermannp. 210.



27.

28.

Hackworth Team. Respondent’s Memorandum

an international tribunal and are not dependentheir home State to exercise
diplomatic protection on their behalf anymdPes a matter of principle, if rights
are granted to an investor, the investor mustum,tbe able to waive these
rights.**

The very notion of freedom of contract as a basiaciple of the free market
economy is at stake in this discussion. Investoustrbe able to independently
assess the risk associated with a waiver of rigimder a BIT and must be
allowed to consciously take this decision to achiavbetter bargaining position
in contractual negotiations with the host State.ultimately, follows that an
investor must be allowed to strike a better busingsal that promises larger
revenues by waiving its BIT rights in return. Thigproach also takes appropriate
account of the fact that investor nowadays oftear@ge a strong bargaining
power vis-a-vis the host Stafeind need not be patronized by their home State

anymore.

While a waiver is, thus, generally possible, Resiemh acknowledges that
tribunals have developed further requirements foalkéd waiver. In the often-

cited decisionAguas del Tunarithe tribunal ruled that an explicit waiver of
ICSID jurisdiction is effective to designate a forwther than ICSIE only if the

selection of a particular venue is explicitly exstke and the parties have
explicitly delineated the matters given to that rto This approach was
confirmed by the tribunal i©ccidental v Ecuadorwhich emphasized that an
exception of ICSID arbitration arisingnder a contracrequires a clear language
to be effectivé? Similarly, theVivendi annulment committetetermined that at
least a clear intention to exclude jurisdictionseng under a BIT would be

required®

*Hoffmann,p. 90.

.

12 Griebel p. 104.

13 Aguas del Tunari v Bolivigyara 114.
1d, para 112.

15 Occidental v Ecuadompara 71.

8 Vivendi decision on annulmemara 76.
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29. Applying these criteria, Claimant has validly waivés rights under the BIT
because(1l.) the selection of the domestic arbitral tribunal waeplicitly
“exclusive” and(2.) the parties havexplicitly delineated the matters given to the

domestic arbitral tribunal by virtue of Clause X¥#he JV Agreement.

1. The selection of the domestic arbitral tribunalwas explicitly “exclusive”

30. The contracting parties’ selection of the domeatigitral tribunal by virtue of

Clause 17 of the JV Agreement was explicitly exielels

31. In order to be explicitly exclusive, the forum s#ien clause must clearly and
unequivocally express the intention of the contracparties to give up rights
under a BIT in favour of an alternative exclusieaue'’. Clause 17’s wording is
unequivocal when it referes to “[a]ny dispute agsiout of or relating to this
Agreement” and provides that “[tlhe dispute shall be resolved only by
arbitration under the rules and provisions of tH#59 Arbitration Act of
Beristan” Furthermore the parties irrevocably waiaey objections to the
jurisdiction of such a tribunal. This wording dlaand unequivocally provides
for the exclusive jurisdiction of a domestic araitiribunal for all matters arising

out of the JV Agreement.

32. In contrast, the tribunal iAquas del Tunardenied an explicit waiver because it
noted that the contractual dispute resolution @dangjuestion did not express the
intention of the parties to waive rights under Metherlands-Bolivia BIT lacks
explicitness®In contrast, the respective dispute settlement selain the
concession agreement, that was at issue iAguas del Tunararbitration, only
determined that both parties “recognize the jucoin and competencesf the
local courtst? Therefore, it lacked the required explicitnes$oron the basis of a

valid waiver. In comparison, the wording of Clausg of the JV Agreement

7 Griebel p. 102.
18 Aguas del Tunari v Bolivigpara 112.
¥ d.
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describes all expected aspects of a waiver and doesack explicitness, as

argued above.

Therefore, the selection of the domestic arbitrabunal was explicitly

“exclusive”.

2. The parties have explicitly delineated the matts given to the domestic
arbitral tribunal by virtue of Clause 17 of the JV Agreement.

34.

35.

36.

37.

The tribunal inAguas del Tunarheld that a contract explicitly delineates the
scope of jurisdiction if it explicitly refers “albisputes arising under” and
“relating to” the contract to local courf8.In this manner, Clause 17 of the JV
Agreement delineates jurisdiction for “any” dispatésing under or “relating to”
the JV Agreemertt. It explicitly expresses the intention of the cawting parties
as to which disputes they intended to be adjudicateder the 1959 Arbitration

Act of Beristan.

For this reason, the parties have explicitly delted the matters given to the

domestic arbitral tribunal by virtue of Clause X¥&he JV Agreement.

Accordingly, Claimant has validly waived its righteder the BIT because the
selection of the domestic arbitral tribunal was lexy “exclusive” and the
parties haveexplicitly delineated the matters given to the detite arbitral

tribunal by virtue of Clause 17 of the JV Agreement

In summary, the contractual dispute resolution €tali7 of the JV Agreement

deprives this Tribunal of jurisdiction.

B. ARTICLE 10 OF THE BIT DOES NOT CONFER JURISDICTI ON OVER
CLAIMANT'S CONTRACT-BASED CLAIMS UNDER THE JV
AGREEMENT

38. Beritech S.A. and Televative Inc., two private aogdions, signed the JV

Agreement on October 18, 2007, to establish thet jeenture company, Sat-

* Aguas del Tunari v Bolivigpara 112.
L Clause 17 of the JV Agreement.
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Connect S.A., under Beristan L&WAs a private law contract it does not fall

within the scope of the BIT according to Article aDthe BIT that provides that

“Each Contracting Partghall constantly guarantee the observance of
any obligation it has assumed with regard to investments in itgdagyr
by investors of the other Contracting Pdrtemphasis added)

Article 10 of the BIT does not confer jurisdictioner Claimant’s contract-based
claims under the JV Agreement becausgthe conclusion of the JV Agreement
by Beritech is not attributable to Beristan for {h@poses of Article 10 of the
BIT; and (l.) even if the conclusion of the JV Agreement byi@eh were

attributable to Beristan, Article 10 of the BIT domot extend the protection of

the BIT to claims that arise out of the JV Agreemen

I. The conclusion of the JV Agreement by Beritechsi not attributable to
Beristan for the purpose of Article 10 of the BIT

40.

41.

In order to hold Beristan responsible for breacbiethe umbrella clause of the
BIT, Beritech’s conduct would have to be attribuéato Respondent, which is

not the case.

This can be seen, because Article 10 of the Bliesthat each Contracting Party
shall constantly guarantee the observance of aliyation “it” has assumed with
regard to investments in its territory by investofghe other Contracting Party.
Prima facie, the reference to “it” only include thignatories of the Beristan-
Opulentia BIT, namely the Staté$Contracts concluded with separate legal
entities, thus, fall outside the scope of Artictedf the BIT**

?2 Uncontested Facts, para 2.
23 Hobér, p. 576:CMS v Argentina, Annulmentsara 95 (c).

4 Seelmpregilo v Pakistan para 214:Azurix v Argentina, Awardpara 384;

Consortium RFCC v Morocco, Awardgparas 67-69;Salini v Jordan,
Jurisdiction, para 10¢4app/Rubingp. 363.
10
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Televative and Beritech signed the JV Agreemerdrder to establish the Sat-Connect
S.A..® The State of Beristan explicitly did not becomertyao the contract. Its
conclusion by Beritech is not attributable to Binis becausel() Beritech enjoys
separate legal personality under relevant domdstic and international rules of
attribution are inapplicable; an®.J even if international rules of attribution were
applicable, Beritech’s conduct is not attributatoldBeristan under Article 8 ILC because
Beristan does not exercise control over Beritech.

1. Beritech enjoys separate legal personality underlevant domestic law and
international rules of attribution are inapplicable

43.

44,

According to the tribunal itmpregilo v Pakistanthe determination of whether conduct
is attributable to the State depends on the ndtiama which governs both the contract
and the status and capacity of the entity entéritwgthe contract® International rules of
attribution, such as the ILC Draft Articles on &t&esponsibility, are not applicable to
this question since they only address the respitibsitas between States for
internationally wrongful act§’ In investment arbitration, where at least one fof t

parties necessarily is a non-state entity, the Artizles cannot be relied of.

Beritech is a separate legal entity that has be&bkshed under Beristan l&WUnder

domestic law, Beritech enjoys independent legadqaality, that is Beritech is subject to
legal obligations, may be sued in its own name amaist importantly, is able to enter
into contracts on its own behaffTherefore, Beritech is a separate entity from ®eni

under relevant domestic law. Its conduct, includimg conclusion of the JV Agreement,
is not attributable to Beristan. It follows thdt,the conclusion of an agreement is not
attributable to the State, the subsequent conmhbreach cannot be attributable either.
Therefore, the reference to “it” in Article 10 dfet BIT only cannot be construed as to

refer to Beritech.

> Uncontested Facts, para 2.
%% Impregilo v Pakistanparas 209, 216; see aldapp, p. 57.
%" See Article 1 ILCFeit, p. 146.
28 Hobér, p. 552.
% Uncontested Facts, para 2.
30 Uncontested Facts, para 3.
11
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45. This result is confirmed by international law, whicgenerally recognizes the

46.

47.

separateness of corporate entities at the natienal®>* Therefore, the jurisdiction based
on the BIT does not extend to breaches of a cantoawhich an entity other than the

State was a parff.

This leads to the conclusion that the JV Agreencanhot be protected under Article 10

of the BIT since its conclusion is not attributatdeBeristan.

Beritech enjoys separate legal personality unelevant domestic law and international
rules of attribution are inapplicable and therefdhe conclusion of the JV Agreement

by the separate legal entity Beritech is not aitable to Beristan.

2. Even if the ILC Articles on State Responsibilitywere applicable, Beritech’s
conduct is not attributable to Beristan under Article 8 ILC because Beristan
does not exercise control over Beritech

48.

The same result would be reached if internationddsr on attribution were
applied. Under Article 8 ILC, Beritech’s conductnist attributable to Beristan
because Beritech acted neither under the instnetd nor under the direction or
control of Beristan. Beritech’s conduct would beilawtable to Beristan if “the
State were using its ownership interest in or adrdf a cooperation specifically
in order to achieve a particular resuft’ The mere “ownership interest” is
insufficient to conclude attributiotf.Rather, attribution to the State of conduct
under the “direction or control” of the State ragsi not only that the entity is
generally controlled by the State but that theviatlial operation in question was

effectively controlled and that the act was a geeudart of that operatiofi.

31 See egBarcelona Tractionpara 56-58Hobér, p. 581;Impregilo v Pakistan

Jurisdiction, para 214Azurix v Argenting Award, para 382;RFCC v
Marocco, Award, paras 67-69Salini v Jordan, Jurisdiction, para 100;
Happ/Rubinsp. 363.

32 |mpregilo v Pakistanparas 214, 2163alini v Morocco para 61;Consortium

RCFF v Moroccopara 68.

3 Crawford, p. 112-113.
34 Griebel p. 236:Smutnyp. 43; see alsBayandir v Pakistanpara 461.
% Schreuey Travelling the BIT Route, p. 2015eeAMTO v Ukraine§ 31.
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Here, Sat-Connect’'s independent board of direalesded on the individual
operation in question, namely, the invocation af thuyout clausé® Claimant
breached the JV Agreement and the legal consequacmading to the JV
Agreement is the buyout. Respondent could not &ffelg control the invocation
since Respondent was not involoved and Respondeéntod appoint any board
members of Sat Connect’ In particular, the Beristan Minister of
Telecommunication’s participation on Beritech’s twbaf directors does not
imply direct control of the State since the goveeninof Beristan did not directly
appoint hinf® and he served on the board in his capacity asvaterperson. In
any event, as a single director, the Minister wast able to unilaterally take
decisions on behalf of the board of directors, Whionsists of five members and

votes by majority’®

Therefore, there is no indication that the State Befristan controlled the
invocation of the buy-out clause. This must leatheconclusion that Beritech is
an independent legal entity whose conduct is nwoibatable to the State of
Beristan under Article 8 ILC.

For all these reasons, the conclusion of the JVedqpent is not attributable to

Beristan under international law.

Il. Even if the conclusion of the JV Agreement by Britech were attributable to
Beristan, Article 10 of the BIT does not extend therotection of the BIT to the
JV Agreement

52.

Even if the conclusion of the JV Agreement by Bsmlit were attributable to
Beristan, Article 10 of the BIT does not extend fretection of the BIT to the
JV Agreement becausé.) Article 10 of the BIT does not elevate contrattu

claims to treaty claims; an@J even if Article 10 of the BIT elevated contradtua

36 Uncontested Facts, para 10.
37 Clarifications, question 268.
38 Clarifications, question 268.
39 Uncontested Facts, para 4.
13
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claims to treaty claims, it would only elevate ofaithat arise out of investments
agreements and the JV Agreement is a purely comah@antract between two
private parties.

1. Article 10 of the BIT does not elevate contractal claims to treaty claims

53.

54.

There is virtual consensus that the scope of anrellabclause will largely
depend on its wordind® Article 10 of the BIT uses the formulation “shall
constantly guarantee.” For a similarly formulatedvision?* the tribunal inSGS

v Pakistanheld that a narrow approach is to be favoredréstticts the scope of
the clausé? With reference to the rather weak language of Itsizarantee to
observe” in contrast to the imperative languagésball observe” in the&sGS v
Philippinesarbitration, the tribunal iGS v Pakistanuled that the wording of
the clause is not sufficiently clear to signal theation and acceptance of a new
international law obligation on the part of a Canting Party, where there was
none before** This conclusion has to be applied to the simftamulated
Article 10 of the BIT and therefore, the article noat be interpreted

expansively**

In addition, a systematic interpretation of thei&@n-Opulentia BIT reveals that
a broad reading of Article 10 of the BIT cannotdustained, as it would render
the BIT's substantive provisions, such as the pibbnh of unlawful
expropriation or the obligation to provide fair anehuitable treatment,
superfluous™ If a simple breach of a commercial contract weuéficent to
constitute a treaty violation, an investor wouldt meed to demonstrate a

violation of substantive treaty standards with Bigantly higher thresholds

“ONoble Ventures v Romanipara 51SGS v Philippinepara 164.

“1 Article 11 of the Swiss-Pakistan BITEjther Contracting Partyshall
constantly guaranteethe observance of commitments it has entered into
with respect to the investments of the investorshaf other Contracting
Party.”(emphasis added).

42 3GS v Pakistarpara 166.

d.
* Seeid.
“>|d, para 168.
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anymore® Systematically, such an overbroad “one clause ditsapproach

cannot have been intended.

Furthermore, from a systematic point of view, theation of the umbrella clause
in the BIT confirms the interpretation that theuda was not intended to elevate
contract claims to treaty claims. In this mannke tribunal inSGS v Pakistan
held that when an umbrella clause is not placedngntbe substantive “first
order” obligations set, this separation indicatest the umbrella clause was not
meant to project a substantive obligatfdiere, Article 10 of the BIT is located
distinctively after the substantive obligations riduin Article 2 to 8 of the BIT,
separated from those obligations by the esserg@irgy justification clause of
Article 9 of the BIT. One may assume that the dpeqgdlacement of a
justification provision is the result of a consaadecision in treaty drafting as to
limit its scope of application to the preceding\psmons. Hence, if Article 10 of
the BIT were deemed to be a substantive provisibis, would lead to the
unlikely result that a State could not rely on Algi 9 of the BIT to justify a

violation thereof.

A systematic interpretation, thus, reveals thaticket10 of the BIT was not
meant to project a substantive obligation. Thersftine present umbrella clause

was not intended to elevate contract claims tayrelaims.

Moreover, from a teleological point of view, a bdoaterpretation of Article 10
of the BIT would have far-reaching consequencese®pansive construction of
the clause would lead to the incorporation of atimited number of State
contracts, as well as other municipal legal insenta setting out obligations of
the State. Any alleged violation of those contratd other instruments would
be treated as a breach of the BIT, which, in twould lead to an almost
unlimited possibility to raise claims under the BfTThis would open the
floodgates for treaty claims that were actuallyentted to be resolved before

national courts. Article 10 of the BIT does not t@n any convincing evidence

“®|d; Pan American/BP v Argentingara 105.
47 SGS v Pakistamara 170; see alsloy Mining v Egyptpara 81.
8 SGS v Pakistarpara 168.
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that the Contracting Parties intended to creaté susweeping and burdensome
mechanisni? Indeed, it cannot be assumed that the State pantiended those
consequences because they would be “automatic alified, sweeping in their

operation, and burdensome in their potential impact

The broad interpretation has the effect that theebts of the dispute settlement
provision of a contract with a State also a pasta BIT, would flow only to the
investor>* The consequence would be that an investor codildterally nullify
any freely negotiated dispute settlement clause $tate contract The investor
could always defeat a State’s invocation of thetraatually specified forum, and
render any mutually agreed dispute settlement nmisimaa dead-lettef While
the investor would remain free to go to arbitratether under the contract or
under the BIT, the State party to the contract @arily proceed in the arbitral
forum specified in the contract if the investor egg>* This would lead to an
unbalanced interpretation in favor of the investod in the sole detriment of the

State>®

Furthermore, the proposed restrictive interpretatibArticle 10 of the BIT does
not render the clause inutile. Article 10 of thelBiould still have function to
declare that other international obligations thati®&an might have assumed with

regard to the investment remain untouched by thelusion of the BIT?

For all these reasons, Article 10 of the BIT canhet construed to elevate

contractual claims to treaty claims.

9 Seeid, para 167.

d.

1 SGS v Pakistarpara 167.

*? See varHarten, p. 48.

>3 SGS v Pakistarpara 168.

**|d; see alsdoy Mining v Egyptpara 79.

> Noble Ventures v Romanigara 52 Pan American/BP v Argentinpara 99.
0 SGS v Pakistarpara 172Dimsey p. 55.

16



Hackworth Team. Respondent’s Memorandum

2. Even if Article 10 of the BIT elevated contractal claims to treaty claims, it
only elevates claims that arise out of investmentgaeements and the JV
Agreement is a purely commercial contract betweenato private parties

61.

62.

Even if Article 10 of the BIT were deemed to be gatly capable of elevating
specific contractual claims to treaty claims, drretsve interpretation should be
adopted. In interpreting whether an umbrella claeséends to contractual
claims, the tribunals i?an American/BP v Argentinand El Paso v Argentina
concluded that a distinction has to be drawn betvsiations where the State
acted as a sovereign, namely in so-called “investragreements”, and those
where it acted as a mere merchdr®nly claims that arise out of investment
agreements may be elevated by an umbrella cPf@emmercial contracts, on
the other hand, are concluded by the State as a merchant, are governed
exclusively by national laW and thus, is not subject to the application of the

umbrella claus&®

A finding of attribution does not necessarily ehthat the acts under review
qualify as sovereign actsTherefore, deciding on the sovereign or commercial
nature of a contract, the tribunal Bl Pasotook into account the nature of the
dispute settlement mechanisms provided for in tmeemenf? While a purely
commercial contract will call for domestic disputettlement investment
agreement will principally provide for an “intermatally secured legal

remedy.3

Clause 17 of the JV Agreement provides for resmuos national
arbitration. Therefore, the JV Agreement must benusd to be a purely

commercial contract.

>’ Pan American/BP v Argentingara 108l Paso v Argentinapara 79; see

alsoLESI v Algeria para 84.

*8 pan American/BP v Argentinaara 113E| Paso v Argentingpara 77.
*9El Paso v Argentingpara 77Perera p. 514.

% Joy Mining VEgypt,para 78.

®1 Bayindir v Pakistanpara 129.

®2E| Paso v Argentinapara 77.

®3|d; Pan American/BP v Argentinpara 113.
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63. Moreover, Beritech acted as a merchant in signheg dontract because the
development of communication facilities is not resd to the State and may be
exercised by any merchant as the field of telecomoations does not relate to
sovereign power. Likewise, Televative, as the ottwrtracting party, is also a
private legal entity, which acts as a merchant doels not exercise sovereign
powers. The field of telecommunications does nlatteeto sovereign power. For
this additional reason, Beritech’s conduct in signthe JV Agreement was

purely commercial.

64. Therefore, even if Article 10 of the BIT elevatedntractual claims to treaty
claims, it will not elevate claims that arise oditparely commercial contracts.

The JV Agreement is a purely commercial contradt #imus, cannot be elevated.

65. For these reasons, Article 10 of the BIT does nterel its protection to the BIT
to the JV Agreement.

Conclusion on Jurisdiction

66. This Tribunal lacks jurisdiction because Clauseoithe JV Agreement deprives this
Tribunal of jurisdiction over all claims raised Byaimant in favor of an arbitral tribunal
to be established under the 1959 Arbitration AcBefistan. Furthermore, Article 10 of
the Opulentia-Beristan BIT does not confer jurisidic over Claimant’s contract-based
claims under the JV Agreement because the condusiahe JV Agreement is not

attributable to Beristan.

18
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PART TWO: MERITS

67. Respondent acted in full compliance with its oligas arising under the
Beristan-Opulentia BIT. First,A) Respondent fully complied with the JV
Agreement as its invocation of Clause 8 of the Jye&ment was proper and did
not improperly prevent Claimant from completing dtantractual duties. Second,
(B.) Respondent’s invocation of the buyout clausesdu® amount to an illegal
expropriation in violation of Article 4 (2) of theIT. Third, (C.) Respondent has
upheld its duty to provide Claimant with “fair arehuitable treatment” in
accordance with Article 2 (2) of the BIT. FourthD. the evacuation of
Televative’s personnel does not amount to an illeggcrimination in violation
of Article 2 (3) of the BIT; andK.) finally, even if this Tribunal were to find that
Respondent violated a substantive standard ittilezhto rely on the essential
security clause of Article 9 of the Beristan-Opti@nBIT as a defense to

Claimant’s claims to justify any alleged breach.

A. Respondent fully complied with the JV Agreemenas its invocation of Clause
8 of the JV Agreement was proper and as it did noimproperly prevent
Claimant from completing its contractual duties

68. Respondent fully complied with the JV Agreementéuse [[) Respondent’s
invocation of Clause 8 of the JV Agreement was @ged in full compliance
with the procedures and requirements set out irC®anect’s bylaws and the JV
Agreement; andl) Respondent did not improperly prevent Claimarmtir

completing its contractual duties.

|. Respondent’s invocation of Clause 8 of the JV Agement was exercised in
full compliance with the procedures and requiremendg set out in Sat-Connect’s
bylaws and the JV Agreement

69. Respondent did not breach the JV Agreement by imgoKlause 8 of the JV
Agreement to buy out Claimant’s interest in thenjorenture becausd.f the
invocation of Clause 8 of the JV Agreement compligith the procedural
requirements stipulated in Sat-Connect’s bylawsaferlid decision of its board
of directors; andZ.) the material requirements of Clause 8 of the Ive&ment

were fulfilled as Claimant committed a materialdwie of the JV Agreement by
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leaking sensible information in violation of thendidentiality requirement of

Clause 4 of the JV Agreement.

1. The invocation of Clause 8 of the JV Agreementomplied with the
procedural requirements stipulated in Sat-Connect’soylaws for a valid decision
of its board of directors

70.

Beristan law as well as Sat-Connect’s bylaws sepoacedural requirements for
a valid decision of the board of directors. Ben&anvocation of Clause 8 of the
JV Agreement complied with these requirements bexda) all members of
Sat-Connect’s board of directors had proper 24 sipuior notice; andh() the
necessary quorum of six out of nine directors &irtg a corporate decision was

met at the board meeting of August 27, 2009.

a. All members of Sat-Connect’'s board of directordrad proper 24 hours prior
notice

71.

72.

73.

Beristan law and Sat-Connect’s bylaws require ttree members of Sat-
Connect’s board of directors have 24 hours prioticeoof the topics to be
discussed in an upcoming meetffig.

The notice requirement seeks to ensure that a @rpo’'s board of directors is
prepared for upcoming meetings by timely providitsgmembers with possibly
relevant information. In consideration of this posp, the notice requirement
cannot be interpreted to be a merely formalistqurement but must rather be
construed as to be satisfied once every board membproperly informed.

Despite claims to the contrary made by Alice Shanpeall members of Sat-
Connect’s board of directors had access to relewdatmation concerning a
possible buyout 24 hours prior to the August 270®0board meeting. They

were, thus, properly informed about the upcomirmco

On August 12, 2009, The Beristan Times publishadwspaper article, in which
a Beristan government official disclosed the suspithat Televative personnel

had forward restricted information about the coeffital Sat-Connect project to

% Clarifications, question 176.
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the foreign State of Opulentfaln the following, a heated public debate arose
surrounding the circumstances of this betrayal tafessecrets. Being directly
concerned, it seems natural to assume that the erenolb Sat Connect’'s board

of directors must have followed this debate attemyi

On top of that, the chairman of the board of dwextexplicitly confronted all

nine directors with the allegations that had appean the newspaper article in
the board meeting on August 21, 2089t this meeting, one director even
raised the potential relevance of Clause 8 of WeAdreement, which led to a
discussion among the board memtéras no mutually agreeable conclusion
was reached, every diligent board member must leapected that a topic of
such paramount importance to Sat-Connect would dageased by way of a
possible vote in an upcoming meeting. Unsurprisintgiree of the four directors
appointed by Televative drew this conclusion, sfsed that a potential buyout
would be discussed, and, for this very reasonedaib appear at the August 27,
2009, meeting in an unsuccessful attempt to depheeboard of the required

quorum to vote.

It is hardly conceivable that Alice Sharpeton hadknowledge of the meeting’s
content, while her colleagues did. For all of tlhewe reasons, her statements to
the contrary are either implausible or evidenca ofckless work attitude. Either
way, insistence on official prior 24 hours noticeould be superfluous
considering the prominence of the meeting’s togievall as all board members’
obvious awareness of this prominence, and woulds,tamount to exaggerated

formalism.

Therefore, all members of Sat-Connect’'s board wdatiors had proper 24 hours

prior notice.

b. The necessary quorum of six out of nine directar for taking a corporate
decision was met at the board meeting of August 22009

% Clarifications, question 178.
% Clarifications, questions 169, 140.
%7 Clarifications, questions 169.
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Sat-Connect’s bylaws, in conformity with Beristaw| require that decisions of
its board of directors are taken by majority subjedhe quorum requirement of
six out of nine directors being preséhat the beginning of the August 27, 2009,
meeting, five directors of Sat-Connect were pres@wotordingly, the quorum
was established. However, in spite of her phygicesence, Alice Sharpeton did
not participate in the meeting and left beforeeitsl®®As neither Beristan law
nor Sat-Connect’s bylaws regulate the loss of aunoonce establishédthe
relevance of her untimely departure is a matteintdrpretation of the relevant
bylaws. This will lead to the conclusion that Ali8darpeton’s physical presence
at the beginning of the meeting was sufficient bkdaoch a quorum to vote for the
entire meeting, notwithstanding her later departure

The wording of the relevant provision in Sat-Cortfsebylaws takes recourse to
mere physical “presence of six members” in orderestablish the necessary
quorum to voté?! Notably, the provision does not require presertrééanembers
to actively participate in the voting or to remaim the meeting until it is

dissolved. Therefore, mere physical presence naudebmed sufficient.

Accordingly, the fact that Alice Sharpeton refusedparticipate in the voting
while simultaneously taking part in the board megtilid not deprive the board
of the necessary quorum. Therefore, the necessaguip of six out of nine
directors for taking a corporate decision was ntegha meeting of August 27,
2009.

In conclusion, the invocation of Clause 8 of the Ayfeement complied with
the procedural requirements stipulated in Sat-Carsiéylaws for a valid
decision of its board of directors.

®8 Clarifications, question 149.
% Uncontested Facts, para 10.
"0 Clarification, question 255.
1d, question 149.
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2. The material requirements of Clause 8 of the J\Agreement were fulfilled as
Claimant committed a material breach of the JV Agrement by leaking sensible
information in violation of the confidentiality requirement of Clause 4 of the JV
Agreement

81.

82.

83.

84.

Clause 8 of the JV Agreement endows the right omtd3dn to exercise a buyout
of Televative’s interest in the joint venture inseaof a material breach. It

stipulates in its relevant part:

“If at any time Televative commits material breach of any provision
of this Agreement,Beritech shall be entitled to purchaseall of
Televative’s interest in this Agreement.” (emphasiged)

The precondition of a material breach is elaboraiedn Clause 4 of the JV
Agreement. In summary, it sets out the confidemyiakequirements underlying
the Sat-Connect project and establishes the ptaimboef unwarranted disclosure
of confidential information to any unauthorized gm@r or entity. According to its

paragraph 4

“Any breach of this Clause 4 shall be deemedaderial breach of the

Agreement.’(emphasis added)

In accordance with these provisions, Beritech wdsled to exercise a buyout of
Televative’s interest in the Sat-Connect projentsiTelevative leaked sensible
information in violation of Clause 4 of the JV Agreent and, thereby,

committed a material breach.

On August 12, 2009, The Beristan Times publishe@réicle in which a highly

placed Beristan government defense analyst revéhédlelevative had leaked
confidential information about Sat-Connect's adwahdechnology, systems,
intellectual property, encryption and other tragersts to the Government of
Opulentia.” This included highly sensible information aboue thdvanced

satellite and telecommunications technology, whiomprised systems that are
being used by the Beristan armed for€es this respect, it is undisputed by

?Record, p. 7.
3 Record, p. 7.
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Televative that Opulentian authorities requestedcttmpany to receive access to
civilian encryption key<? It fits well into the picture that Opulentia enedt
export control laws that force Opulentian compangsch as Televative, to
obtain licenses from the Opulentian government idep to export certain
technologies to Beristai.Therefore, even Beristan’s national security mayeh
been compromised. It is for this reason that theesaoncerns were voiced in
Beristan military circles?

In the light of the highly confidential nature dfet Sat-Connect project both with
regard to its advanced market-leading technology issxmilitary implications,
the statement made by the government official nigstconsidered sufficient
evidence to conclude that Televative committed aens breach of the
confidentiality requirement of Clause 4 of the J¢gréement. Considering the
potential consequences that, in the last resogatened the very existence of the
Sat-Connect project, Beritech was left with no ckdiut to make use of its right
under Clause 8 and purchase Televative’s intereghe joint venture for its

monetary value.

Recapitulatory, the material requirements of arogation of Clause 8 of the JV
Agreement were fulfilled as Claimant committed atenal breach by leaking
confidential information in violation of Clause 4 the JV Agreement. This

entitled Beritech to purchase Televative’s inteneshe Sat-Connect project.

For the above reasons, Respondent did not breackvtiAgreement because the

invocation of Clause 8 of the JV Agreement was prop

Il. Respondent did not improperly prevent Claimant from completing its
contractual duties.

88.

Furthermore, and contrary to Claimant’s expliciseations, Respondent did not
improperly prevent Claimant from completing its tactual duties. A

contracting party’s right to performance is notiol@ble, but is lost when that

" Clarifications, question 178.
> Clarifications, question 145.
’® Clarifications, question 231.

24



Hackworth Team. Respondent’s Memorandum

party breaches the contract. An elaboration on n@at’s breach of the

confidentiality Clause 4 of the JV Agreement mayfdaend above. Considering,
further, that the buyout was properly exerciseddcordance with all relevant
procedural and material provisions, it was onlysamuent to require Claimant to
cease its activities with regard to the Sat-Conpegfect and to ask Claimant’s
personnel to leave the facilities. Naturally, Clamh could not rely on any right
to fulfill its contractual obligations anymore aftés contractual breach and the
properly exercised buyout. Hence, at most, Claimam@vented itself from

completing its contractual duties.

89. For these reasons, Respondent did not impropergvept Claimant from

completing its contractual rights.

B. RESPONDENT’'S INVOCATION OF THE BUYOUT CLAUSE DO ES NOT
AMOUNT TO AN ILLEGAL EXPROPRIATION IN VIOLATION OF
ARTICLE 4 (2) OF THE BIT

90. It is generally acknowledged that a breach of atresh concluded by foreign
investors does not automatically amount to a brexfcimternational law.” An
investor cannot expect to be shielded by internatidaw against common
breaches of contract, such as claims that arise obuallegedly improper
performance? For the same reason, Claimant cannot rely on lari(2) of the

BIT for an alleged expropriation of its contractughts.

91. Article 4 (2) of the BIT provides:

“Investments of investors of one of the Contractifeyties shall not be
directly or indirectly nationalized,expropriated, requisitioned or
subjected to any measures having similar effecttheénterritory of the
other Contracting Party” (emphasis added).
92. The invocation of the buy-out clause does not arhtman illegal expropriation
becausel() the invocation of the buyout clause by Beritechot attributable to

Beristan; [I.) even if the invocation were attributable to B&an, it does not

""von Walter p. 185; Schreuer, Travelling the BIT Route, p. 2495GS v
Pakistan para 167.
8 yon Walter p. 185.
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amount to an expropriation under Article 4 (2)loé BIT. (Il .) In any event, the
invocation of the buy-out clause satisfies the megpents of Article 4 (2) of the
BIT.

|. The invocation of the buyout is not attributableto Beristan

93.

Beritech, as an independent legal entity and agraxting party to the JV
Agreement, invoked Clause 8 of the JV Agreememiuypout Claimant’s share in
the joint venture with the support of the majoraf Sat-Connect’s board of
directors.” Beristan itself did not act and, as shown ab&&eritech’s

invocation of the buyout is not attributable to B&n.

ll. Even if the invocation were attributable to Beristan, it does not amount to an
expropriation of contractual rights under Article 4 (2) of the BIT

94.

95.

The invocation of the buyout clause does not amtuah expropriation because
the action was justified under the contract. Claitnaolated the confidentiality
clause of the JV Agreement and therefore, Resparidenoffered a reasonable
contract basis for the buyout. That does not amtmah expropriation.

Even if this Tribunal were to reach the concludioat Claimant was deprived of
its contractual rights, this does not constitute @xpropriation because
Respondent did not act in its capacity as a sogeré breach of contract that is
not accompanied by other government measures doesamount to an
expropriatiort* According toConsortium RFCC v Moroccaspvereign measures
are given if a law or a governmental decree was Ipessed or if a judgment was
executed? In the two very recent decisions $uez v ArgentirfdandBayindir v

Pakista’}*, the tribunals ruled that the mere fact that thersome governmental

¥ Uncontested Facts, para 10.
80 See supra, paras 47-50.
81 Azurix v Argentinapara 314; Suez v Argentina, para 153.
82 Consortium RFCC v Morocgcdward, paras 60-62, 65-69, 85-89.
8 Suez v Argentingara 153.
8 Bayindir v Pakistanpara 128, 129.
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involment in the events that lead to the termimataf a contract does not

necessarily mean that such termination is a re$@xkercise sovereign powers.

Respondent did not employ any of these means incéise at hand. To the
contrary, the private contractual party, Beriteci\.Swith the support of the

majority of Sat-Connect’s board of directors, in#dkArticle 8 of the JV

Agreement, to compel a buyout of Televative's iests in the Sat-Connect
project®® No sovereign act was passed that nullified Claifsarpntractual rights

and, therefore, an expropriation of Claimant’s cactual rights did not occur. It
follows that Claimant must proceed its claim in ttontractually agreed forum,
namely a domestic arbitral tribunal establishedeurite rules and provisions of
the 1959 Arbitration Act of Beristan.

Furthermore, the tribunal iWaste Management $itated that where an investor
complains a breach of contract by a State, but evhentractual rights have not
been denied by a sovereign government and thetoniesable to raise its claims
in the contractually agreed forum, an expropriati@as not occurretf. Beristan
did not deny Claimant’s contractual rights. TherefaClaimant can pursue its
contractual rights under the contractually agremdrh, that is arbitration under
the rules and provisions of the 1959 Arbitrationt A¢ Beristan according to

Clause 17 of the JV Agreement and therefore, arogxiation did not occur.

Therefore, even if the invocation were internatlynattributable to Beristan, it
does not amount to an expropriation under Articlé2) of the BIT because
Respondent did not act by sovereign means andditndt deny Claimant’s

contractual rights.

lll. In any event, the invocation of the buyout claise satisfies the requirements
of Article 4 (2) of the BIT

99.

Article 4 (2) of the BIT furthers provides that expropriation is legal if it

was taken

8 Uncontested Facts, para 10.
8 \Waste Management Ihara 175BIVAC v Paraguaypara 110.
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“... for public purposes, onational interest againstimmediate, full,

and effective compensationand on condition that these measures are
taken on anon-discriminatory basis and in conformity with all legal
provisions and procedures.” (emphasis added).

100. Here, the invocation of the buy-out clause sassfiee requirements of Article 4
(2) of the BIT because€l() a national interest exist2.) the measures taken are
non-discriminatory; and3() Respondent paid an immediate, full, and effectiv

compensation.

1. Respondent’s conduct does not amount to an illagexpropriation because a
national interest exists

101. Respondent’s conduct does not amount to an illegaropriation because a
national interest exists. As a preliminary matg&igtes have been afforded a wide
margin of appreciation in determining whether aprepriation serves a national
interest®” Beristan’s national interest is to protect its itafly services from
illegal espionage, which is directly connected he protection of its national

security.

102. There are justified concerns that Televative tratisch sensible information
about the technology that is developed in the Satr€ct project to Opulentia.
This technology is also developed for military pasps for Beristan. In order to
protect Beristan’s national security, the buyouaduske had to be invoked.
Therefore, a national interest within the meanihéudicle 4 (2) of the BIT was

given.

2. The invocation of the buyout clause was non-digsminatory

103. Moreover, the measures taken were taken on a rsonidinatory basis. A
measure is discriminatory if it were directed aghipersons of a particular

nationality, race, religion or political affiliatio®®

8" Newcombe/Paradelp. 371.
8 Brownlie, p. 547;Dolzer/Schreuerp. 176.
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104. However, no evidence exists that Clause 4 of thé\gktement was invoked to

discriminate Televative or its personnel becausésohationality. Rather, the
measures were taken to protect Beristan’s natswa@lrity. Therefore, they were

non-discriminatory.

3. Respondent paid an immediate full and effectiveompensation

105.

106.

107.

108.

According to the Article 4 (3) of the BIT the conmzation shall be equivalent to
the real market value of the investment immediataipr to the moment in
which the decision to expropriate is made publibe Tcompensation of the
amount of US $47 million is “full”. It reflects Tevative's total monetary
investment in the Sat-Connect project at the tirhéhe invocation of the buy
out® A full compensation requires to reimburse the regxalue, that is US$ 47
million. Particularly, the BIT does not envisageyambligation to include a
payment of future profits. Therefore, Respondeliiiled the requirement to pay

a full compensation.

Respondent also paid an immediate compensationp€uasation is immediate
when it is paid at the same time of or shortlyrafte expropriatiori® The money
was paid into an escrow account immediately aftieigfa request for arbitration,
which has been made available to Televative andeiag held pending the
decision in the domestic arbitratiShTherefore, the compensation was paid

immediately.

Furthermore, the compensation was effective asa$ waid in a convertible

currency.

For these reasons, the invocation of the buyoutselasatisfies the requirements
of Article 4 (2) of the BIT and Respondent’s invtioa of the buyout clause does

not amounts to an illegal expropriation in violatiof Article 4 of the BIT.

8 Uncontested Facts, para 12.
9 Krajewski,p. 195.
1 Uncontested Facts, para 13.
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C. Respondent has upheld its duty to provide Claimat with “fair and equitable
treatment”

109. According to Article 2 (2) of the BIT, Responderdg obliged to accord

Claimant’s investment treatment

“in accordance with customary international lawglirding fair and equitable
treatment” (...)”

110. The fair and equitable treatment standard conestatvaguely and ambiguously
defined standard, the scope of which is not precefined. It is for this reason
that tribunals, occasionally, tend to an overbroddrpretation of the standard.
However, the particularities of the present classggest that this Tribunal
should favor a narrower approach. Article 2 (2)'gpleit reference to
“customary international law” must lead to the das®n that the standard does
not extend beyond the protection accorded by thernational minimum
standard of treatment. In this respect, the tribimd@hunderbird v Mexicdeld
that the threshold for a breach of the fair anditafle treatment standard

generally is a high on®&.

111.Respondent upheld its duty to provide Claimant'segiment with fair and
equitable treatment in accordance with Article 2 ¢2 the BIT becausel.(
Respondent’s proper invocation of Clause 8 of thfe Ajreement does not
amount a violation of Claimant’s legitimate expdictas; and k. ) the evacuation
of Claimant’s personnel from Sat-Connect’s fa@ktiwas not arbitrary and did

not constitute the exercise of illegitimate pressamd coercion on Claimant.

|. Respondent’s proper invocation of Clause 8 of # JV Agreement does not
amount to a violation of Claimant’s legitimate expetations

112.As a preliminary matter, Respondent expresses atgtd with regard to the
assertion that fair and equitable treatment induale obligation to satisfy or not

to frustrate an investor's legitimate expectatioAs. cogently elaborated by

92 Thunderbird v Mexicopara 194.
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arbitrator Nikken in his separate opinion IMWG Group v The Argentine

Republi¢ no legal or interpretative basis for such an rdisseexists”

113. However, Respondent acknowledges that a majoritgitminals have adopted an
interpretation that allocates the protection ofrarestor’s legitimate expectations

to the fair and equitable treatment stand4rd.

114.Respondent’s proper invocation of Clause 8 of thfe Ajreement does not
amount to a violation of Claimant’s legitimate eg{aions becausel)
Respondent’s invocation of Clause 8 of the JV Agrest fully complied with
Sat-Connect’s bylaws and the JV Agreement and,, thass not constitute a
violation of Claimant’s legitimate expectationsda@) even if a breach of the JV
Agreement existed, such a breach would have beemmdted by means
available to a private contractual party and nosbyereign conduct, which is a
precondition for a breach of legitimate expectatioim the context of a

contractual breach.

1. Respondent’s invocation of Clause 8 of the JV Agement fully complied with
Sat-Connect’s bylaws and the JV Agreement and, thusioes not constitute a

violation of Claimant’s legitimate expectations

115. According to the tribunal ilKuwait v Aminoi it is the text of the contract, which
embodies the legitimate expectations of the pattids shown above, the Clause
8 of the JV Agreement provided for the possibilitiy a buyout in case of a
material breach by Televative. For this reasonin@at could not reasonably
expect that the terms of the JV Agreement would motenforced when the
requirements of Clause 8 of the JV Agreement dlfdléd as was, indeed, the

case here.

116. Respondent’s invocation of Clause 8 was exercigefli compliance with the
procedures and requirements set out in Sat-Comndmtlaws and the JV

Agreement. Likewise, Respondent did not impropgntgvent Claimant from

% AWG v ArgentinaSeparate Opinion, para 3.
% See instead of maruke Energy Ecuador para 340.
9 Kuwait v AMINOIL, p. 976-1053.
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completing its contractual duties. Hence, the Redpot’s invocation of Clause
8 of the JV Agreement was proper and does not itotesta violation of
Claimant’s legitimate expectations.

2. Even if a breach of the JV Agreement existed, sb a breach would have been

committed by means available to a private contractal party and not by

sovereign power, which is a precondition for a breeh of legitimate expectations

in the context of a contractual breach.

117.

118.

Since a treaty violation differs from a contractdch, Claimant must establish a
breach, which the State committed in the exercisésasovereign powers. This
view is consistent with a line of cases, includiR§CC v Moroccg® Waste
Management’ Impregilo v Pakistari® Duke Energy v Ecuadgf and in the very

recent decisions oBayindir v Pakistart®® and Burlington v Ecuadot®.

As elaborated above, the majority of Sat-Conndmazd of directors decided on
the buyout of Televative’s interests in the Sat-@amnt project after Televative’s
unwarranted disclosure of confidential informatiorviolation of Clause 4 of the
JV Agreement. In doing so, it acted in full complka with Clause 8 of the JV
Agreement. The action of Sat-Connect’s board oéadors was, thus, taken in
conformity with the private law JV Agreement, isn@ans typically available to
an ordinary contracting party. No sovereign condsath as the enactment of a
legislative or administrative act, was involved.eféfore, even if a breach of the
JV Agreement existed, it would not have been comechiby the exercise of
sovereign powers. Hence, the preconditions for a@ation of Claimant’s

legitimate expectations are not met.

% RFCC v Moroccpparas 33-34.
9 Waste Management, jpara 115.

% |mpregilo v Pakistanparas 266-270.

% Duke Energy v Ecuadopara 345.

199 Bayindir v Pakistanpara 180.

191 Burlington v Ecuadorpara 141.
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119.In conclusion, Respondent’s proper invocation aiuSk 8 of the JV Agreement

does not amount to a violation of Claimant’s legdte expectations.

ll. The evacuation of Televative’'s personnel from &-Connect’s facilities was
not arbitrary and did not constitute the exercise o illegitimate pressure and
coercion on Claimant

120. Furthermore, Respondent upheld its duty to proGtemant’s investment with
fair and equitable treatment becausg the evacuation of Televative’s personnel
from Sat-Connect’s facilities was not arbitrary af@d did not constitute the

exercise of illegitimate pressure and coercion tan@ant.

1. The evacuation of Televative’s personnel from $&onnect’'s facilities was

not arbitrary

121. Arbitrary treatment in context to foreign investrhengenerally understood as
not being founded on law, but on other reasonsghvare not objective and

fair.10?

122.Because of Respondent’s justified buyout of Claitvsdrares of the Sat-Connect
stocks, Claimant’s personnel no longer had thetrigrstay at the Sat-Connect
facilities. Further, Respondent had to replacer@daits personnel with adequate
labor force. In this respect, it should not be @itgn that Televative personnel
passed on confidential information and by this gaason to invoke the buyout.
It is only comprehensible that there was no fouiodatof trust to keep
Televative’s personnel on the premise. Any allegeti of conspiracy lack
credibility. There is no evidence presented by @&t which proof any
collaboration between the Beristan Government amty ar Beritech. For these
reasons, the evacuation of Televative's persormoeh fSat-Connect’s facilities
and their replacement by local Beristan personras mot arbitrary.

2. The evacuation of Televative’'s personnel from $&onnect’s facilities did not
constitute the exercise of illegitimate pressure ahcoercion on Claimant

192 auder v Czech Republipara222-232.
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123. Lastly, Respondent did not exercise illegitimategsure or coercion on Claimant
either. Claimant was informed on August 28, 200%dnd over possession of all
Sat-Connect site, facilities and equipment subsaqteethe lawful buyout of its
shares in the joint ventut®® After an adequate deadline of 14 days had passed,
the part of Televative’'s personnel that unlawfulynained on the premises was
asked to leavé® At no point in time, Televative staff had to féar their safety.

No intimidation or evidence of a contemporaneoummaint exists. Therefore,
the evacuation of Televative’s personnel from Saiv@&ct’s facilities did neither

constitute illegitimate pressure nor coercion.

124. Summing up, Respondent upheld its duty to provien@nt’s investment with
fair and equitable treatment in accordance withichat2 (2) of the BIT in all

respects.

D. THE EVACUATION OF TELEVATIVE'S PERSONNEL DOES NO T
AMOUNT TO AN ILLEGAL DISCRIMINATION IN VIOLATION OF
ARTICLE 2 (3) OF THE BIT

125. Respondent’s measures do not amount to an illegatihination in violation of
Article 2 (3) of the BIT because the evacuation wastaken on the basis of the

nationality of Televative’s personnel.

126. The actions would have been discriminatory if tneye directed against persons
of a particular nationality, race, religion or pimial affiliation*°® The personnel
that were requested to leave Beristan are empldyedTelevative. After
breaching the confidentiality clause and the lewatie buyout, Claimant was not
entitled anymore to occupy the Sat-Connect faeditind therefore, Claimant lost
the right to fill jobs with its employees. Theredothe demand to leave Beristan
was due to the personnel's employment at Televalive not due to their

nationality.

193 Uncontested Facts, paras 10/11.

104 Clarifications, question 248.

195 Brownlie p. 547;Dolzer/Schreuerp. 176.
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For these reasons, the evacuation of Televativarsgnnel does not amount to an

illegal discrimination.

E. EVEN IF THIS TRIBUNAL WERE TO FIND THAT RESPONDE NT
VIOLATED A SUBSTANTIVE STANDARD IT IS ENTITLED TOR ELY ON
THE ESSENTIAL SECURITY CLAUSE OF ARTICLE 9 OF THE B IT AS A
DEFENSE TO CLAIMANT’S CLAIMS

128. The protection granted by a BIT understandably oatwe unlimited but must

129.

necessarily be subjected to overwhelming needbeofState. Therefore, security
clauses are included in BITs that provide that iartain exceptional
circumstances, where the essential interests tdite Sre at stake, the equities of
the individual situation may override the generaligation°® The State parties
to the Beristan-Opulentia BIT recognized this gaheule and agreed on Article

9 of the BIT as an essential security clause ti@ilates in its relevant part that:

“Nothing in this Treaty shall be construed:

1. ..

2. to preclude a Party from applying measures ftihat
considers necessaryor the fulfillment of its obligations with
respect to the maintenance or restoration of iatenal peace
or security, or for the protection of its ovassential security

interests” (emphasis added).

Respondent is entitled to rely on the essentialr#gcclause of Article 9 of the
BIT as a defense to Claimant’s claitmscausel() Article 9 of the BIT is self-
judging and, therefore, Respondent’s appreciatiam & situation of an essential
security interest was at stake is not judiciallyieevable; and I(.) even if
Respondent’s appreciation were judicially reviewabihe review would be
limited to good faith and Respondent acted in gfadtth. (Il .) In any event, the
underlying facts support the existence of an egdesecurity interest and
therefore, Respondent may even rely on Article 3hef BIT if it were fully

judicially reviewable.

l. Article 9 of the BIT is self-judging and therefae, Respondent’s appreciation
that a situation of an essential security interestvas at stake is not judicially
reviewable

198 parish, p. 178.
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130. Article 9 of the BIT is clear on its wording. Therfmulation “it considers
necessary’'indicates an explicitly self-judging charactercant gives the right to
the State to take any measures that it consideessary for the protection of its
essential security interest§.According to the language it is clear that thetsSta
taking action has the right to determine whether‘éssential security interest”
require protectiont®® Therefore, self-judging clauses allow for the sakije
evaluation of a situation by the State claiming deeogation and, thus, grant it
wide discretion® It, accordingly, falls within Respondent’s full sdretion to
determine whether the measures complained of coniteressential security
interest'*® The exercise of such discretion must not be segoiegsed in judicial

proceedings.

131.This reading was confirmed by tribunals @MS** LG&E,*? Enron'*® and
Sempra™ which ruled that the security exception in Arti{eof the Argentina-
US BIT (1991§*°is not self-judging because it does not contai eRpression
“it considers necessary.” In the contrario conclusion, Article 9 of the BIT,

which incorporates this language, should be deesakdgudging.

132. Similarly, the ICJ ruled in theNicaragua case that the respective essential

security provision was not self-judging becausedid not use the explicit

197 Newcombe/Paradelp. 493; see alsNicaragua v USApara 222.

198 Reinisch Necessity in International Investment Arbitratipn 210.

199 Briese/Schill p. 5; Laird, p. 243; Reinisch, Necessity in International
Investment Arbitration, p. 209.

110 5ee Yannaca-Smallp. 95 Burke-White/v Staderp 53; Briese/Schill p. 5;
Laird, p. 242.

111 CcMS v Argentinaparas 336-373.

12| G&E v Argentinapara 212.

13 Enron v Argentinaparas 322-342.

114 Sempra v Argentingaras 364-391.

5 The treaty shall not preclude the application dither Party of measures

necessary..“(empasis added).
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language of “it considers necessal¥"The Court, therefore, also accepted that
clauses that include the phrase “it considers rsacgs are self-judging. This
judgment was confirmed in th@il Platformscase"'’

133. Lastly, the self-judging nature of an essentiausiég clause may also be traced
back to the political questions doctrine as a ganprinciple in international
law.*® This doctrine states that disputes involving jdit questions impinging
on a country’s vital interest are not justiciabledaexempt from review by

international courts and tribundfs.

134.For these reasons, Article 9 of the BIT is selfgud) and therefore,
Respondent’s appreciation that a situation of asersal security interest was
given is not judicially reviewable. Hence, this Bunal should refrain from

second-guessing Beristan’s reasons for invokingcl&rd of the BIT.

ll. Even if Article 9 of the BIT were judicially re viewable, the review would be
limited to good faith and Respondent acted in goofhith

135.Even if Article 9 of the BIT were judicially revieable, the review would be
limited to the determination of whether the inveeatof Article 9 of the BIT and
the measures adopted were taken in good faith. pFimeiple of good faith
requires a State to refrain from dishonesty, unéss and conduct that takes
undue advantage of another pafSubstantive review of whether a situation
threatens an essential security interest of thie $bdsts, however, is not covered

by the scope of good faith review.

136. The strong likeliness that information has beerspddo Opulentia serves as a

rational basis for Respondent’s invocation of treseatial security clause.

118 Nicaragua v United States of Ameriga,14, para 222.
Y7 0il Platforms,para 73.
118 Burke-White/Stadem. 54;Arkande/Williamsp. 381.
119 Akande/Williamsp. 381.
120Hahn, p. 599;Briese/Schill p. 5.
121 Enron v Argentinapara 388.
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Respondent earnestly considered that a leak of serw$ible military information
would have had a negative impact on Beristan’sonatisecurity. It acted merely
in order to protect its national security. Such duet cannot be deemed to be
dishonest or unfair. Therefore, Respondent comphigd the principle of good
faith.

lll. In any event, the underlying facts support the existence of an essential
security interest and, therefore, Respondent can ewn rely on Article 9 of the
BIT if it were fully judicially reviewable

137.Even if the clause were judicially reviewable, tvederlying facts support the

existence of an essential security interest. Ehe t'essential security interest
in Article 9 of the BIT is not defined in the Beas-Opulentia BIT.

138. Considering the highly sensitive and political mataf the term, which is directly
connected to the essence of a State’s sovereitir@ygefinition of an essential
security interest must necessarily be left to thecrétion of the Staté*
Respondent saw its essential security interest ngetad due to foreign
espionage that endangered Beristan's defense tegynorhis is politically
legitimate concern that is covered by the term ém8al security interest.”

Therefore, the existence of an essential secuniigyest is given.

139.However, even if the Tribunal followed the view thfe arbitral tribunals in
Sempra v Argentid®and Enron v Argentin&* that the term “essential security
interest” takes its meaning by reference to thdrdwe of necessity in Article 25

ILC Respondent can still rely on the essential sgcalause.

140. Article 25 ILC reads

122E| paso v ArgentinaRejoinder Slaughter/Burke-White, para 48yarez p.
56-57; Laird, p. 245; Reinisch, Necessity in International Investment
Arbitration, p. 209.

123 Sempra v Argentingaras 375-378.

124Enron v Argentinapara 333.
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“1. Necessity may not be invoked by a State as a

ground for precluding the wrongfulness of an adtinaconformity with
an international obligation of that State unlessdht:

(a) is theonly way for the State tosafeguard an essential interest
against a grave and imminent peril

(b) ... " (emphasis added).

141. Article 25 (1) (a) ILC requires that the act of tBeate is the only way for the
State to safeguard an essential interest agaigstve and imminent peril. In the
present case, the underlying facts show the existe a national security
interest becausel a grave and imminent peril was given; ad @nd the
measures taken by Beristan were the only way tegsaird an essential interest.

1. A grave and imminent peril was given

142.The peril has to be objectively establisH&Claimant leaked information about
the Sat-Connect project — including information @bthe technology, systems,
intellectual property and encryption to be used atitr trade secrets — to the
Government of Opulentia. These advanced satellit® #&lecommunications
technology of the Sat-Connect project, which inelggstems that are being used
by the Beristan armed forces, directly implicatee thational security of
Beristan™*® Furthermore, the statement of the government defemalyst is an
official and trustworthy source of information. Tiesues that defense analysts
deal with include the detailed analysis of situagiothat deal directly with
security policies and procedures on the nationahternational level. Therefore,
he is professionally occupied with the detection ledks within Beristan’s
defense system. It was his duty to inform the Gowemt about potential leaks.
For these reasons, Beristan could rely on thiscgoaf information and the peril
was objectively established.

143.The peril is also grave because Beristan’s armedces were going to upgrade

their communications systems with powerful salldnd ground systems

125|LC Art. 25, para 14.
126 Yncontested Facts, para 6.
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developed by Sat-Connetf’ These systems were going to use encrypted
communications. Since some encryption keys have traasmitted to Opulentia
the defense mechanism is not entirely operatiaviaich is a grave peril.

144.The peril was imminent. Encryption ciphers, keys aads of the Sat-Connect
project already have been transmitted to Opuléfitiwhat compromises the
entire Sat-Connect projet® Therefore, the peril was present and enduring what

gualifies as imminent.

145. Therefore, the leak of sensible information is avgrand imminent peril for the

national security.

2. The measures taken by Beristan were the only wag safeguard an essential
interest

146. Furthermore, the measures taken by Beristan wererly way to safeguard an
essential interest. No other measure would have laseeffective. The exact
source of the information leak could not be detteied there was no time to find
out how the leak could have been closed. FurthespOpulentia enacted laws
that compel disclosure of confidential informatfdhThat means that Televative
would have been forced to pass on information tal@yia. The only way to
make sure that a transfer of further informatioruldonot happen was to make

Televative and its personell leave Beristan.

147.Hence, the requirements of Article 25 ILC are fldfi and therefore, the

underlying facts support the existence of an egdesgcurity interest.

148. For these reasons, Respondent is entitled to relyhe essential security clause

of Article 9 of the BIT as a defense to Claimamia@ms.

127 Clarifications, question 178.
128 Clarifications, question 178.
129 Uncontested Fact, para 8.
130 Clarifications, question 178.
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Conclusion on the Merits

149. Respondent has fulfilled its obligations with resp refrain from violation of
the JV Agreement, expropriation, fair and equitdtdatment, discrimination and

unlawfully relying on the essential security clao$érticle 9 of the BIT.
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PART THREE: RESPONDENT'S REQUESTS FOR RELIEF

In the light of the submissions above, Respondesyectfully asks that the
Tribunal issue an award in favor of the RepublicBefristan and against
Televative Inc.

(1.) declaring that this Tribunal lacks jurisdictionftear this dispute;

(2.) denying and dismissing Televative’s claims in tlegitirety; and thus

(3.) declaring that the case is without merit.

Respectfully submitted on September 19, 2010 by

s/

Team Hackworth

on behalf of Respondent

Government of the Republic of Beristan
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