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establishing colonies, this common law system was often imple-
mented in the colonies. Although there is no longer a British
empire, the common law system has remained in force in various
former colonies, for example, the USA, Canada and Australia.
The common law system should be distinguished from the civil
law system. Civil law systems are coded systems, the laws being
laid down in formal written codes. Unlike the common law sys-
tem, the civil law system developed from Roman law. The code
drafted under Napoleon in 1804, the ‘Code Napoléon’, must also
be acknowledged as a source and example for many civil law sys-
tems in Europe and beyond.

The common law and the civil law systems are often treated as
two entirely different approaches to the practice of law. However,
these two systems are not as worlds apart as some lawyers main-
tain. Codes will always have to be interpreted and that will nec-
essarily generate case law. And anyone who thinks a common law
system derives its law only from the courts would be very wide of
the mark. As can be seen below, legislation plays a vital role in all
common law systems today.

1.2 The court structure

Trying to find a good English translation for the name of a court
in a different legal system can sometimes be quite difficult. For
this reason, the following sections describe the courts and their
competence in the English and American court systems.

Although there are courts specialised in criminal cases or civil cases,
most courts actually hear both. English courts are classed as either
superior or inferior courts. The jurisdiction of the superior
courts is not limited to a specific geographical area or to the val-
ue of the claim being brought. The jurisdiction of the inferior
courts is limited in this way. The distinction between superior
and inferior is also important, as the decision of a superior court
is binding; in other words, the lower courts must follow the deci-
sions of the higher courts. This is called the doctrine of binding
precedent (see next page).
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Court of Appeal:
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122 USA

The distinction between the federal level and
means there are both federal courts and state cou
The jurisdiction of the federal courts is set out in the US Cop.
stitution. State courts, unlike the federal courts,
general competence, They have the competenc
legal disputes.

There may be concurrent jurisdiction between feder.
courts. For example, if in a car theft,
One state to another, the case could
court or in the state court of one of
courts are typically used where the parties to a dispute are citizens
of different states or are US citizens and non-US citizens. The
overlapping of competence has given rise to so-called forum

shopping, where parties select the court they believe to be most
favourable to their claim.
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US Courts of Appeal:
these are spread throughout the USA. An appeal court mainly hears
appeals from the district courts located within its circuit.

District Courts:
these are the trial courts of the federal court system. There is at least
one district court in each state. They have the jurisdiction to hear
nearly all categories of federal cases, both criminal and civil. Cases
may be heard either by a single judge or a judge and jury.

rts in the USA,

deral courts include: US Bankruptcy Courts, US Tax
er

C Note: other - ms Court, Court of International Trade.

OOC_\? us O—N_

g tems
e iy Ww own court system. Some state court Sys
s ItS

‘m courts, ccrnhﬂmm Oﬁw~0nm ~=»t r

rent o-—t Tm.cﬂ &w ce
] w 1Str .

em ourt, a court C‘ m.mv ﬂ”~ an

e cou &N&mﬂ 1ct court

ourts m.wmo cpnw cc—&.ﬂﬂw. Wﬁm.ﬁﬂ courts &,ﬂ&.— E—HT Hr.ﬂ

C

mm: court cases mn waﬂ Cm; A5

Sta
Each state ha

have many di
courts: a supr
The names of
yast majority o

Translation note

rt system
on to find the names of the US federal court sy
It is comm

d for translation purposes. In general, the highest MMMMM _ﬂrw
ety | ally translated by the term Supreme - .aw:mm-
o rous _nvhi by Court of Appeal and the trial ini e
tPpe no:“W. trict Court. However, court systems vary mMo :
. _mﬁ and sometimes there is simply no equiv n~:-
cemizh Mmﬂnwﬁw_o«gnanm: system that can be used for transla
court in
e ﬁc%omnmr t the best translation may be a &Bm_n momn:vco:m
e Fanetic uom the court, such as the ‘Constitutional Oocnﬁnw_
& &n, ?:naﬂmn cases, the best approach may be to :Wn. mocnr
S HM . ibe the momaos of the court in the court _nB.MM vwa.
In this way, s meone unfamiliar with that court system MS
HM_MTMM M_Mﬂnwoirwﬂ kind of status of court is being referred to.

a

: high court/
e Important courts can be referred to vx the Hw—.:.:&n%o:
mc%nnon court/senior court/court of higher juris

erms: lower

*  Courts of lesser status can be nnmn:nm. to —.MW. &wM h me: lower

court/inferior court/court of lower _::M ict on. The term
court of first instance can be used to descr

which proceedings are started.

i e
It is recommended that the English translation of ﬁMn :mh_nn Mmm H”n
gk nnnr uld always be accompanied by the actu :mr Lk
court & omrn original language (put in brackets mmﬁna %H nmvnlms&m
MM”M_MMODV For example, the Supreme Court of the

(Hoge Raad).




of unfamiliar function is involved here,
1.2.3  Alternatives to the courts
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1.3 The legal profession

Lawyers often find that translating their business cards into Eng-
lish is not as easy as they had expected. The way the legal profes-

sion is arranged in one country may be quite different from the
way it is arranged in another country. For example, in the
Netherlands there are two main strands in the legal profession:
notaries (notarissen) and advocates (advocaten). As the English
legal profession is also split into two main strands, solicitors and
barristers, it would seem the translation is ready-made. Unfortu-
nately, that is not the case as the competence of solicitors and bar-
risters is divided in a different way from that of the Dutch

notaries and advocates.

A Dutch notary does indeed do the type of work that would be
typical of some of the work of an English solicitor, but a Dutch
notary would not prepare work for litigation, whereas an English
solicitor would, and an English solicitor may also act as an advo-
cate in the lower courts. On the other hand, a Dutch advocate
may have the type of practice which resembles that of an English
solicitor far more than it does that of an English barrister. In an
international context, Dutch law firms tend to use anglicised ver-

sions of their professional functions: notaries and advocates.

¥ ] Note: the term ‘notary’ does not denote a separate strand of the
legal profession in the USA or England. A ‘notary public’ has
authority to witness and draw up certain documents, and so make
them official. In England this is usually done by a solicitor. In the
USA this can be done by an attorney, but it can also be done by a
private individual who has applied to act as a notary, for example,
a real estate agent or clerks in a shop. Those Dutch law firms that
are aware of this tend to use the expression ‘civil law notaries’.
This has the advantage of making their common law colleagues
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referred to as counsel (for the client or in criminal cases for the

defence or prosecution). Barristers are often specialists in certain
legal domains.

¥ ] Note: the difference between solicitors and barristers is often com-
pared to that between the family doctor and the hospital specialist.
For most legal matters, members of the public will visit a solicitor.
The solicitor will call in the aid of a barrister if he needs expert
advice and/or the client’s case will become a court case and the
expertise of a barrister is required.

1.3.2 USA

The USA broke with the tradition of distinguishing between
solicitors and barristers. A practicing lawyer in the USA is an
attorney. In the USA, an attorney performs either the functions
of a solicitor or a barrister or both functions. The terms ‘lawyer’
and ‘attorney’ may be used interchangeably.

An attorney may only practice law in the state for which he has
been admitted to the bar. For example, an attorney admitted to
the Florida State Bar has no right to act as an attorney in Califor-
nia. Separate admission to practice in the federal courts must also
be obtained. Lawyers who work for companies in their legal
departments or for a government agency must also be members

of the bar: they are referred to as in-house counsel or staff attor-
neys.

¥ ] Note: in the USA, the word ‘esquire’ (esq) used after the name
denotes that that person has been admitted to practice law. How-
ever, the word esquire does not have that meaning in England,

where it is sometimes used as an alternative to putting Mr. before
the name of a man.

1.3.3  Judges in the common law system

The role of the judge in the common law system is somewhat dif-
ferent from that in many civil law systems. The judge is neither
adviser nor investigator. In general, the judge must rely upon the
advocates to present legal and factual argument, although if a
vital precedent has been ignored, he can ask for counsel’s argu-

iudge acts as an impartial referee in an adver-

rnoﬂu_m_mmm?nn Vocabulary, Chapter 2). He must VmWn
. .ion-making on the evidence presented to ﬁrnmnoc: DM
= A_»Mwwﬁsmn_ apply the existing rules of law to those facts, a
legal cOUT="", |

e ﬂm WMMWQMM”W“ judges are recruited from nxmn.:n:nnm
? mmm_m: barristers, although opportunities for morn:o_w Mm
vnmncn_:.m& es have increased more recently. In the USA, Mn er
i wm ointed by the President and the Senate for life. .Wm
judge man.:mwnm the method of appointment depends on W e
o mSnM“ s MSV,N be chosen from outstanding members of the bar
gt J e rnor, or by the mayor for lower courts, or elected rvm
by the W_A.Zn or 2 combination of both methods. w:.:m system 0
= ot uite different from some civil law _c:m%ncos.?
mvwohnﬁam_sn _H,WM Netherlands, where law graduates can train
MWM%MMMH_W Mo become a judge and where a judge is a civil servant.

ments on _m T
sarial _.:&_Qm_ b

¥ ] Note 1: at the bottom of the judicial Zm_”m_‘oﬂ«\._m._:»”“c.ﬁummq””””mm

magistrates. Many of these justices, who si i
lay people, in other words they are not quali ._m :

“M”._M@qﬂqw«\ Mh hmuo:m&_m and respected .Umo_u__,m\_ __”. ﬁHMMM
community, sitting on average one day per fortnight. Mm,_mmg o
are not paid, but only receive expenses. They are ” “m "
magistrates’ clerks, who are usually _m,w< graduates, o”« _ a Aty
cial clerk’s diploma. In the USA, there is no system ot lay |
similar to the system of lay magistrates in England.

¥ | Note 2: mention should be made of the _.mM%m_om“M. HM:MMMM__“J
ne of the most important Law Officers

M<MMMH~_.OIm is a legal adviser to the O_,o.<<.:. The >no_‘:m<-nw_wsmm_.u
has political duties which include advising mo<m_.:3M3 _.mﬁ_u "
ments. Similarly, in the USA there is also an Attorney-General. i
is the head of legal affairs in a state or in the federal mo<mﬁ3m :_
If he is in the federal government, he is _:. charge of the . m._umm:
ment of Justice. The USA also has a district attorney. This _w:om-
officer of a governmental body, such as a state, oo::?.MH ”.M_Bmm
pality, with the duty to prosecute all those charged wi om__mm
District attorneys working for the federal government are

US attorneys.




y can be challenged ‘for cause’ (for a rea-

i ion. The
ek =« Tk fuky by the m_.owﬂ%h”onﬂ.:mm, (reason not stated).
A mistake that is often made by law students from civil lay son) of ¥
tems without a jury is to equate a jury system with a common [ on law system
system. Juries are, however, not confined to common law juris- Owﬁ»&o: of a comm
dictions. For example, in Spain and Belgium juries hear certajg 15 . d on three major sources of law:
types of cases. What can be said, however, is that both in England ommon law system 18 _uwmn v
and the USA court room proceedings are geared up to the pres- \.w . common law (or case law
ence of a jury, whether one is actually in sitting or not. . equity and
In England, the appearance of a jury in civil cases is now rare, o legislation.

There is no right to jury trial for most civil cases, although certain
lawsuits, such as defamation (see Vocabulary, Chapter 3), can
still be heard by a jury. In criminal cases, only very serious crimi-
nal offences are heard by a jury. A jury consists of twelve jurors
who are laymen and who are supposed to represent a Cross-sec-
tion of the community. In civil cases, the jury decides upon lia-
bility and sometimes assesses the damages (financial compensa-
tion) under the guidance of the judge. In criminal cases, the
jurors listen to the facts of the case and, after the judge’s summing
up of the prosecution and defence cases, they have to reach a ver-
dict: guilty or not guilty. The jury has no say in questions dealing
with law or legal procedure or on sentencing in criminal cases.
In the USA, the right to jury trial is guaranteed by the US Con-
stitution. Many civil trials are before juries, but if both parties
agree to do away with the jury, as this is cheaper and quicker, the
case will be decided by the judge. With respect to criminal cases,
the Sixth Amendment of the Constitution guarantees a defen-
dant the right to trial by jury. However, as in England, juries do
not hear cases for minor crimes. Some states, for example Wash-
ington, have a grand jury of up to twenty-three jurors to see if
there is a case to answer before going to trial. A petit jury is the
ordinary trial jury, usually composed of twelve jurors (but some
state court juries may consist of six jurors).

In both England and the USA there are proceedings for the selec-
tion of jurors, although this procedure is far more extensive in the
USA than in England. In the USA, the French term voir dire
usually refers to the examination by the court or by the attorneys
of prospective jurors. In England it is more commonly referred to
as jury vetting. Jurors can be challenged either by the defence or
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The English system

In England the legislative body is the Parliament,
the House of Commons and the House of Lords,

has the power to throw out any legislation
the US Constitution. o £ the
| legislative body is the Congress, Mﬁwnm_m_:_mmmm»nwﬁn
The federa nmmnsﬁmﬁ?nm and the Senate. The federa mrwﬁ o
House omrwmmnwrn president, with the duty to make sure t
ea

Court
Supreme
L in keping with

lament. Untj] has at its hea roperly and the power to make treaties and
recently, this doctrine stated that only Parliament could make or [aws are carried out prop
revoke any law by statute, although it could not bind future par- veto laws.
liaments. Whatever law Pa

rliament has passed in the form of an
Act must be put into effect by the courts and the

overrule legislation once passed.
However, this doctrine has had to
because of England’s membershi
The supremacy of EU law above

d by a governor, have their own legislatures .An%s”w_wﬂ
Stares, heaceC mnxnnm: in Nebraska). States have juris ~_n "
ing Om_w‘iowwﬁmmnﬁwﬁ reserved to the federal Moavmnﬁmww”mmmm %:ﬁusm
e i of statutes and mo 1
i, exe mﬁm.ﬂm T% mm_““WMMM:MM_ part of their laws. Cn.zmo:% MWMM
o s t. As each state has its own law, the an.mm e :
i _Bﬁo?m:o.m uniform laws was to cut down the dif] nnn:Mn_
Hrn_ mnﬂ_%mwsﬁﬁrm various states of America. The most successfu
in law be

courts cannot

undergo a certain modification
p of the European Union (EU).

- . mmercial Code (UCC).
extended the rights of English courts with respect to judicial uniform law is the Uniform Co

review, as the court may, for example, hold that certain provi- .

sions of an Act of Parliament are inoperative because they are in 1.5.2 Equity

breach of EU obligations.

her &

During the medieval period, the common law vnnt:n TMM e
i :.:smm inflexible. If a writ could not be issued, a perso e
i 5& ; For .nowEa. someone who had _uo:mrn the n._mﬁo
e _._nBM _u%.ﬁ did not own that land, could not obtain a <<:Hoc
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turies. Today, all courts can »Eu_x rules norB it i
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property which was the one recognised at no.Mﬂ_M:mn—n.imm o
person has an equitable interest and an equi e
nised by the courts of equity, but not by the comm o ey
example of this splitting of interests is where a trus

Y] Note 1: in English national legislation and
some of the states of the USA, reference is made to ‘sections’ of a
statute rather than to ‘articles’. However, in American federal

legislation and in the treaties and directives of the European Union
reference is made to ‘articles’ rather than to sections.

in the legislation of

¥ ] Note 2: there is also delegated legislation
ment gives subordinate authorities the
most important form of delegated le
instrument, i.e. ministers are
specified purposes.

» Meaning that the parlia-
power to make laws. The
gislation is the statutory
given the power to make laws for

The system in the USA

In the USA, legislation takes place at two levels: the federal and
the state. Just as EU law is superior to the national legislation of

deral legislation is superior to state legisla-
mpetence. It is said to pre-empt state legis-
a conflict. Any state legislation which con-
laws is void. It should also be noted that the

flicts with the federal




Trust

‘ 1

Setiion J Trustee 1*

Is the one who A would have the
sets up the trust. legal title, and
He gives person A would be the
property with the trustee, the legal

Beneficiary

B, the g:nma_-..s
would have the
equitable title, ag

the trust has been

intention that A owner. set up for his
will hold it for the benefit.
benefit of a

specified third

person, B.
L 1L B

An equitable title is well protected by the law. However, the legal
title usually prevails where there is a conflict between legal and
equitable interests if the legal title is sold to a purchaser and
bought in good faith. In common law jurisdictions, trusts are
often set up for a variety of purposes: for individuals, charities,
clubs, unit trust schemes and as security for a particular loan.
The equity court also developed legal remedies that were not
available in common law courts. The main remedy at common
law is damages. Equity offered remedies other than damages,
such as the injunction and specific performance (these terms
are dealt with in other chapters). The merger of common law and
equity courts meant that equitable remedies became available in
all courts. Nonetheless, they cannot be claimed as a right: equi-
table remedies have remained discretionary.

¥ ] Note 1: the word ‘equity’ will be found used in a variety of ways,
not just in the sense of a parallel system of law to the common
law. For example, equity is also used to refer to the value of prop-
erty minus any charges that are on it, equity capital is that part of

a company'’s capital that is owned by shareholders and equities
are shares.
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Must a precedent always be followed? The an
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guished on their facts. The facts or a fact in the new case muygg.
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word material is used in legal English to indicate that something
is important or vital, for example material facts, material eyt
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Case reports
Obviously,

in a system where case law is so important there mugg
be a sophisticated system of law reports. In England and the
USA, precedents are almost always contained in law reports, and
these reports are now of a fairly standardised nature. Each case

given a reference. The form of this reference will depend upon
whether the case is a criminal case or a civil case. The reference is
followed by the year the case was heard and (an abbreviation of)

the name of the series in which the case is reported. An example
of a civil case reference is as follows:

Donoghue v Stevenson [1932] A.C. 562.

If it is a criminal case, the reference would be different as the
prosecution is then brought in the name of the state (here ‘R’

stands for the Latin word regina or rex, i.e. the Queen or King), -
for example:

R v Beard [1920] A.C. 479.

When the judgment is published in a law report,

it begins with a
head-note,

which is a summary of the case. In English reports,
this head-note is followed by the individual judgment of the
judge or judges in that case. By reporting each individual judg-
ment, it is possible to see exactly what each judge thought. When
judges agree with each other they are said to concur. When a
judge disagrees with the majority decision, he is said to dissent.
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parties involved in that case. Overruling goes only to the ryle
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¥ ] Note 1: in the USA, overruling also applies to a court’s denia|
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¥ J Note 2: a system of cassation courts is not used for appeal cas
in England and the USA (see Chapter 2).

LEGAL SYSTEM VOCABULARY

Act: a specific piece of legislation passed by a legislative body,
such as Parliament or Congress. An Act of Parliament is divided
into parts, sections, sub-sections, paragraphs and, at the end,

the schedules.

ADR: these initials stand for alternative dispute resolution.
This includes mediation, conciliation and arbitration. :

Arbitration: a form of alternative dispute resolution where a third

party, acting as an arbitrator, delivers an opinion that is binding
on the parties.

Attorney-at-law: usually referred to simply as an attorney. An
attorney is a legal professional in the USA with the right to prac-
tice law in the state for which he has been admitted to the bar.

Attorney-General: in England he is a legal adviser to the Crown.
The Attorney-General has political duties which include advising
government departments. In the USA there is also an Attorney-
General. He is the head of legal affairs in a state or in the federal

government.

Barrister: a legal professional in the English legal system with a
right of audience before all courts. As well as acting as an advo-
cate, a barrister may also be a specialist in a certain area of law.
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Coded systems: systems where the codification
taken place, i.e. the laws of the land have been co
a systematic, formal legal code.
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Competence: a court has the competence to hear a case if jt
jurisdiction over the person or property at issue in that case,

Conciliation: alternative form of dispute resolution where

third party, acting as a conciliator, offers the parties a non-bind
ing opinion.

Concur: verb used to indicate that judges in a case agree with the

majority conclusion. The reasons for reaching that conclusion
may, however, vary.

Congress: the federal legislative body of the USA. It consists of !
two houses, the Senate and the House of Representatives.

Conveyancing: drawing up legal documents to transfer the own-
ership of property from seller to buyer; in general the law and
procedure with respect to the purchase and sale of property.

Counsel: when representing a party in court,

a barrister is
referred to as counsel and an attorney as counsel or

counsellor.

County Court: in the English system it hears civil cases in its
local area of jurisdiction. The name County Court may also be

found in the court systems of several states in the USA, where it
has a limited jurisdiction in civil and criminal cases,

Court of Appeal:

this is an appellate court to be found in many
common law juris

dictions. It hears appeals from lower courts.

Court of first instance: this term can be used to describe a court
in which proceedings begin.
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tected by the common law. The one with MTM nnww_nﬂ s
holds an equitable title, which was protected by L Lite
the court of equity. The person holding the equita
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Equity: historically, equity developed as a separate system of
in England as the common law was too rigid. The coure of ol
ty developed its own principles of fairness and its own legal rey

&2.202»:853 may apply principles of equity alonee
those of the common law.

European Court of Justice: is the highest court for al] ¢h
countries that are members of the European Union. It hag

competence to make decisions regarding European Unijon law,
Federal courts: the courts of the USA as distinguished from
courts of the individual states. Federa] courts hear cases tha
involve disputes or issues governed by federal law or the US Co n
stitution or disputes involving citizens from different states,

Forum shopping: where more than one court has the compe:

8:88rnmamnmmnm:mvmaamimmrﬂoma_nnﬁ the forum which
would be most favourable for their case. _.

High Court: a superior court in the English court system.

House of Lords: the House of Lords as a court should be distin-
guished from its function as the upper house of Parliament. Only
those members of the upper house who are Law Lords may hear

appeals. The court hears appeals for both civil and criminal cases
where the matter is of public importance.

Inferior: an adjective used to describe a lower court. It does not

mean that the quality of the court is poor. It simply means a court
of lower jurisdiction.

Judicial review: this term is used in particular to describe the sit-

uation when judges review decisions made by public authorities
that affect the rights of individuals,
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US Court of International Trade: specialised in cases involyi KNOWLEDGE Q

international trade.
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