NTRODUCTION

re different interpretations of the phrase ‘source of law’. It can, in
efer to what it is in our nature or society that necessitates law. More
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generally, however, the expression refers to the procedural origin of the law which is

applied in the courts. There are three main sources: Parliamentary legislation,
am_mmmﬁmn legislation and the common law. Used in this sense, the latter phrase
‘common law’ connotes all judge made law and therefore includes equity.

If you are covering this theme, you should be very familiar with the origins and
modern role of both common law and equity. You should also understand the details
of the process of enacting legislation from the stage before the publication of Green
Papers to the final stage, the Royal Assent. However, the English legal system cannot
be treated as static; it is continuously responding to changes that take placein
society as a whole. To deny the relevance of European law inan English legal system
course would not only be restrictive, it would be wrong to the extent that it ignored
an increasingly important factor in the formation and determination of UK law.

You should also have a good knowledge of the different bodies associated with
reform: permanent institutions, that is, the Law Reform Committee, the Criminal
Law Revision Committee and the Law Commission, and ad hoc bodies, such as Royal
Commissions. You should also understand how the system resolves the interplay of
several competing interest groups in order to produce legislation. This is a subject
area where it is especially useful to have a sound knowledge of recent examples.

Checklist v

You should be familiar with:

B the origin and modern operation of the common law;

® the origin and modern operation of equity;
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B the stages of promulgation of legislation;
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amentary sovereignty and types of legislation;

B the types of delegated legislation and its advantages and disadvantages;

® the major institutions of the European Union (EU)

particularly the European
Court of Justice (ECJ)

B the institutions of law reform, the Law Commission, ad hoc bodies, etc.

QUESTION 1 "~ ey e 0 v i 1y

What are the main sources of law today?

Answer Plan

This is, apparently, a very straightforward question, but the temptation is to ignore
the European Union (EU) as a source of law and to overemphasise custom as a i
source. The following structure does not make these mistakes:

% inthe contemporary situation, it would not be improper to start with the

EU as a source of UK law;

“  then attention should be moved on to domestic sources of law: statute
and common law;

% theincreased use of delegated legislation should be emphasised;

“  custom should be referred to, but its extremely limited operation must be
emphasised.

ANSWER ~ 77 e

EUROPEAN LAW

Since the UK joined the European Economic Community (EEC) (now, following the
Lisbon Treaty, the European Union EU), it has progressively but effectively passed the
power to create laws which are operative in this country to the wider European
institutions. The UK is now subject to Community law, not just as a direct consequence
of the various treaties of accession passed by the UK Parliament, but increasingly, it is
subject to the secondary legislation generated by the various institutions of the EU.

European law takes three distinct forms: regulations, directives and decisions.
Regulations are immediately effective without the need for the UK Parliament to
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each year, there are over 3,000 sets of rules and regulations made in the form
delegated legislation, compared to fewer than 100 public Acts of Parliament,
Delegated legislation can take the form of Orders in Council, which permitthe
Government to make law through the Privy Council. This power is usually considerg
in relation to impending emergencies, but perhaps its widest effect is to be found i
relation to EU law, for under s 2(2) of the European Communities Act 1972, Ministers
can give effect to provisions of the Community which do not have direct effect. Mo
delegated legislation, however, takes the form of statutory instruments, through
which government ministers exercise the powers given to them by general enabling
legislation to make the particular rules which are to apply to any given situation
within its ambit. A third type of delegated legislation is the bylaw, through which loc

authorities and public bodies are able to make legally binding rules within their area
of competence or authority.
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Delegated legislation has developed for a number of reasons. One such reason is :..m.__
increased pressure on Parliamentary time, with the consequent hiving off of detailed:
and time-consuming work to ministers and their specialist departments. Another
reason for the growth in the output of delegated legislation is the highly technical
nature of the subject matter to which it tends to be addressed and the concomitant
need for such rules themselves to be highly technical. Any piece of delegated
legislation is only valid if it is within the ambit of the powers actually delegated by
Parliament. Any law made outside that restricted ambit of authority is void, as being
ultra vires, and is open to challenge in the courts under the process of judicial review.

COMMON LAW

The next source of law that has to be considered is case law, the effective creation and
refinement of law in the course of judicial decisions. It should be remembered that the
UK’s law is still a common law system and, even if legislation in its various guises is of
ever increasing importance, the significance and effectiveness of judicial creativity
should not be discounted. Judicial decisions are a source of law, through the operation
of the doctrine of judicial precedent. This process depends on the established
hierarchy of the courts and operates in such a way that generally, a court is bound by
the ratio decidendi, or rule of law implicit in the decision of a court above it in the
hierarchy and usually by a court of equal standing in that hierarchy. Where statute
law does not cover a particular area, or where the law is silent, it will be generally
necessary for a court deciding cases relating to such an area to determine what the
law is and, in so doing, that court will inescapably and unarguably be creating law.
The scope for judicial creativity should not be underestimated and it should be
remembered that the task of interpreting the actual meaning of legislation in
particular cases also falls to the judiciary and provides it with a further important area
of discretionary creativity. As the highest court in the land, the Supreme Court has
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QUESTION 3

Why was the development of equity necessary? Did equity satisfy those needs

Answer Plan
In response to this question, you should:

% define the concept of equity;

“ outline the origins of the system of equity;

% examine defects in the common law: ex
remedy, etc; "

% note trusts;

pense, delay, corruption, single

% notethe advantages of equity — no formality, enforceable judgments,
mobility of court, varied remedies, etc;

# include some mention of the 1873-75 legislation;

<

comment on the irony of modern equity being slow and rule-bound.

ANSWER

Inhis Nicomachean Ethics, Aristotle argued that law operates through general rules in
the pursuit of justice and is thus imperfect because it
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those who were going off to battle and were uncertain of w
return. The common law courts, though

hether they woulq
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n, could have no |ags
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The law was no respecter of persons and afforded no justice to those who came 3
cropper of a technicality. By contrast, equity acts in personam, that is, it is concerne

the conscience of the individual. Inone mmmng-nm:ﬁca\ case, Fortescue CJ rebuked
counsel for advancing a legal point: ‘We are here to argue conscience not the [awl’

d

There were, principally, two theoretical justifications used by the Chancellors who ,,
developed the doctrines of equity. The first was that they were administering not [ay
but conscience. Thus, those who abused their position as trustee or who soughtto
take an unconscionable advantage of another’s mistake in a contract were correct
by equity. In the fifteenth century, the Chancellor’s court was called a court of

conscience. The use of the term ‘equity’ in this context, and its Avristotelian mea
became more popular in the sixteenth century.

There were great advantages in the early forms of Chancery action. Unlike the actions.
at common law, the petition required no formality and the subpoena which was issued
was much more effective than the common law capias. The former commanded the
respondent to appear in Chancery and answer the petition under a fixed pain, often
£100. There were none of the sort of problems involved at common law, where | igants
were defeated by errors on the face of the writ because no cause of subpoena was ,
stated on the petition. The hearings were not hampered by rules of evidence like those
which required debts to be proven with deeds, and the Chancellor —
ajury —could take evidence from the parties themselves. Unlike the
courts, Chancery was not in a fixed place and followed the Chancell
€ven convene in his private house. A number of discretionary reme
by Chancery. Specific performance was an order to compel a defen
specified activity, usually involving the sale of land. The injunction
prevent defendants from taking some specified action.
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By the sixteenth century, the distinct approaches and procedures of law and equity
had become clear. Law was concerned with a body of rules applicable to certain facts,
whereas the Chancellor was concerned with individual cases which were dealt with
according to the dictates of ‘conscience’. Equity was consolidated during the
seventeenth and eighteenth centuries, but difficulties were stil| experienced by
litigants who had to seek legal and equitable remedies in separate courts. This could
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This irony can, however, be overstated. There were several
made by equity to the legal system. Its discretionary reme

\ specific performance, the law of trusts and the equity of r
\ cited in this regard.
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QUESTION 4 ~ e

What is legislation? Where does it come from, how is it produced and what dg

Answer Plan

Thisis a wide-ranging question that requires a fairly close knowledge of the
workings of Parliament. A suggested structure is as follows:

% distinguish statute law from judge-made common law; :
% consider where the actual proposals for legislation come from - for
example, government policy, Green Papers, White Papers; &
#  mention the limited scope for individual MPs to generate legislation;
% setoutthe actual process that legislation has to pass throughtobe
enacted;
<

make reference to the various types of legislation, emphasising the rol

delegated legislation; mention should also be made of the potential imp
of the Human Rights Act (HRA)1998.

Although the courts retain an essential function in the interpretation of statutes, it has
be recognised that legislation is the predominant form of |aw-

times. The process through which an Act is passed by Parliame
but before concentrating on that process, some attention sho
pre-Parliamentary process through which the substantive con

making in contemporary
ntis itself a long one,
uld be focused on the
tent of the Act is generated.

SOURCES OF LEGISLATION

There are various sources of legislative proposals.

The majority arise from government de

partments, in pursuit of their policies in
relation to their allocated area of respo

nsibility. Actual policy will, of course, be a
consequence of the political persuasion and imperatives of the government of the day
and as, by convention, the Government is drawn from the majority party, it can
effectively decide what legislation is to be enacted through its control over the day to
day procedure of the House of Commons, backed by its majority voting power. The
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THE LEGISLATIVE vanmmM y o
Before any legislative proposal (known at that stag e ot palrmert
Parliament, it must proceed through, and be approve VM. e readings i both the House
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