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This irony can, however, be overstated. There were several more positive contributions
made by equity to the legal system. Its discretionary remedies of the injunction and
specific performance, the law of trusts and the equity of redemption should all be
cited in this regard.

QUESTION 4 o

What is legislation? Where does it come from, how is it produced and what does it do?

Answer Plan
This is a wide-ranging question that requires a fairly close knowledge of the
workings of Parliament. A suggested structure is as follows:

% distinguish statute law from judge-made common law;

% consider where the actual proposals for legislation come from — for
example, government policy, Green Papers, White Papers;

“  mention the limited scope for individual MPs to generate legislation;

% setoutthe actual process that legislation has to pass through to be
enacted;

% make reference to the various types of legislation, emphasising the role of
delegated legislation; mention should also be made of the potential impact
of the Human Rights Act (HRA) 1998.

ANSWER ™~ st asmegnekne e RS —— o

Although the courts retain an essential function in the interpretation of statutes, it has to
be recognised that legislation is the predominant form of law-making in contemporary
times. The process through which an Act is passed by Parliament is itself a long one,
but before concentrating on that process, some attention should be focused on the
pre-Parliamentary process through which the substantive content of the Act is generated.

SOURCES OF LEGISLATION

There are various sources of legislative proposals.

The majority arise from government departments, in pursuit of their policies in
relation to their allocated area of responsibility. Actual policy will, of course, be a
consequence of the political persuasion and imperatives of the government of the day
and as, by convention, the Government is drawn from the majority party, it can
effectively decide what legislation is to be enacted through its control over the day to
day procedure of the House of Commons, backed by its majority voting power. The

LEGAL REFORM

decision as to which Bills are to be placed before Parliament in any session is under
the effective control of a cabinet committee known as the Legislation Committee,
which draws up the legislative programme announced in the Queen'’s Speech,
delivered at the opening of the Parliamentary session.

In some cases, the Government will set out its tentative plans for legislation in the
form of a Green Paper and will invite interested parties to comment on the proposals.
After considering any response, the Government may publish a second document, in
the form of a White Paper, in which it sets out its firm proposals for legislation.

If the Government is the source of most legislation, the role of the individual MP,
acting through the process for the enactment of Private Member’s Bills, should not be
forgotten. There are, in fact, three ways in which an individual MP can propose
legislation. These are through the ballot procedure, by means of which backbench MPs
get the right to propose legislation on the 10 or so Fridays specifically set aside to
consider such proposals, under Standing Order 39 and under the 10-minute rule
procedure. Of these procedures, however, only the first has any great chance of success
and, even then, success will depend on securing a high place in the ballot and, in
practice, must not incur government disapproval. If such a proposal is looked upon with
favour by the Government, it has an especially good chance of being enacted, since the
Government may provide additional time to allow it to complete its passage. Perhaps
the most famous Private Member’s Bills have related to the provision of abortion. The
original Abortion Act 1967 was introduced by the Liberal MP David Steel, and has been
subject to numerous attempts to amend it by further Private Member’s Bills.

Alternative sources for proposed legislation are the recommendations of independent
commissions and committees, such as the Law Commission, or the Law Reform
Committee, which considers alterations in the civil law, and the Criminal Law

Reform Committee, which performs similar functions in relation to the criminal law.

Itis always open to pressure groups to lobby political parties and individual MPs in an
attempt to have their particular interests made concrete in legislation. However, some
concern has been expressed at the growing number of professional lobbyists who are
paid to make sure that their clients’ cases are prominently placed before the
appropriate people within the legislature.

THE LEGISLATIVE PROCESS

Before any legislative proposal (known at that stage as a Bill) can become an Act of
Parliament, it must proceed through, and be approved by, both Houses of Parliament
and must receive the Royal Assent. A Bill must be given three readings in both the House
of Commons and the House of Lords before it can be presented for the Royal Assent. It is
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possible to commence the procedure in either House, although ‘money Bills’ (containing
only financial provisions) must be placed before the Commons in the first instance.

When a Bill is introduced in the Commons, it undergoes five distinct procedures:

(a) it receives its first reading. This is purely a formal procedure in which its title is
read and a date set for its second reading;

(b) after this comes the second reading; this is the time when its general principles
are subject to extensive debate. The second reading is the critical point in the
process of a Bill. At the end, a vote may be taken on its merits and if it is
approved, it is likely that it will eventually find a place in the statute book;

(c) ifthe Bill passes its second reading, it is sent for consideration by a standing
committee which will consider its provisions in detail. The function of the
standing committee, which, if it is successfully proposed, may be replaced by a
Select Committee or committee of the whole House, is to go through the Bill
clause by clause and to amend it to bring it into line with the general approval
given by the House at its second reading;

(d) the next stage is the report stage, at which the standing committee reports the
Bill back to the House for the consideration of any amendments made by it;

(e) the final stage in the process is the third reading, during which further debate
may take place, although on this occasion, it is restricted strictly to matters
relating to the content; matters relating to general principles cannot be raised.

When a Bill has passed all these stages, it is passed to the House of Lords for its
consideration, which is essentially similar, if less constrained by the pressures of time.
After consideration by the Lords, the Bill is passed back, with any amendments, to the
Commons, which must then consider such amendments. Where one House refuses to
agree to the amendments made by the other, Bills can be repeatedly passed between
them, but it should be remembered that Bills must complete their passage within the
life of a particular parliamentary session and that a failure to reach agreement within
that period might lead to the total loss of the Bill. In September 2010 the new coalition
government controversially announced its intention to extend its first parliamentary
session by some 7 months, thus effectively giving it longer to pass any contentious
legislation. Given the fact that the House of Lords is a non-elected institution and
that the Members of the House of Commons are the democratically elected
representatives of the voters, it has been apparent since 1911 that the House of Lords
should not be in a position to block the clearly expressed wishes of the Commons. The
Parliament Act of that year and of 1949 restricted the blocking power of the Lords. The
situation now is that a money Bill can be enacted without the approval of the House
of Lords after only one month’s delay and any other Bill can only be delayed by one
year by the House of Lords’ recalcitrance.

J LEUAL REFURIVI

The most recent use of the Parliament Acts occurred in relation to the I::ﬁ:m Act
,004, Which inturn led to the Court of Appeal’s determination of the legality of the
(liament Act, which itself was introduced through the earlier Act of 1911.1n

; application of Jackson) v Attorney-General (2005) the Court of Appeal
concluded that the 1949 Act was properly introduced and consequently the Hunting
Act could not be challenged. However, the Court of Appeal also suggested that the

1949 Act might not be capable of being used to introduce major constitutional reforms,
s completely doing away with the House of Lords, for example.
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subsequently an augmented nine-member panel of the House of Lords unanimously
held that the reasoning of the Court of Appeal could not be sustained. In reaching that
conclusion the House of Lords rejected the argument that the Parliament Act of 1911
was an exercise in the delegation of powers from Parliament to the House of
commons, which could not later be used to extend those powers. Rather as Lord

Bingham stated:

The overall object of the 1911 Act was not to delegate power: it was to restrict,
subject to compliance with the specified statutory conditions, the power of the
Lords to defeat measures supported by a majority of the Commons ...

The House of Lords, however, did differ in their assessment of the extent of the power
extended to the House of Commons under the Parliament Acts. It is clear that a
majority of the House of Lords were of the view that the House of Commons could use
the powers given to it under the Parliament Acts to force through such legislation as it
wished, but a number of the judges were of the view that the Commons could not
extend its own lifetime through such a procedure, as that would be in direct
contradiction to the provisions of the Parliament Act 1911.

No statute becomes law unless it has received the Royal Assent and although in the
unwritten constitution of the UK, no specific rule expressly states that the monarch
has to assent to any Act passed by Parliament, there is, by now, a convention to that
effect and any monarch would place their constitutional status in extreme jeopardy
by a refusal to grant the Royal Assent to legislation passed by Parliament. The
procedural nature of the Royal Assent was highlighted by the Royal Assent Act 1967,
which reduced the process of acquiring Royal Assent to a formal reading out of the
short titles of any Act in both Houses of Parliament.

An Act of Parliament comes into effect on the date of the Royal Assent, unless
there is any provision to the contrary in the Act itself. It is quite common for newly
enacted statutes to contain commencement clauses which provide for the Act to
become operational at some date in the future. Difficulty and an inevitable lack of
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TYPES OF LEGISLATION

There are two distinct types of legislation: the public Act and the private Act. The
former relates to questions which affect the general public, whereas the latter relates
to the powers and interests of particular individuals or institutions. Public Bijs can be

further categorised into government Bills and Private Member's Bills, to which
reference has already been made.
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Any piece of delegated legislation has the same legal force and effect as the Act of
Parliament under which it is enacted, but equally only has effect to the extent that it
is authorised by its enabling Act.

Delegated legislation can take the form of Orders in Council which permit the
Government, through the Privy Council, to make law. The Privy Council is nominally a
non-party political body of eminent Parliamentarians, but in effect, it is simply a
means through which the Government, in the form of a committee of ministers, can
introduce legislation without the need to go through the full Parliamentary process.
Although legal textbooks tend to use situations of state emergency as exemplifying
occasions when the Government will resort to the use of Orders in Council, in actual
fact, a great number of Acts are brought into operation through these provisions.
Perhaps the widest scope for Orders in Council is to be found in relation to EU law, for
under s 2(2) of the European Communities Act 1972, ministers can give effect to
provisions of the Community which do not have direct effect.

Statutory instruments are the means through which government ministers
introduce particular regulations under powers delegated to them by Parliament by
enabling legislation. As with Orders in Council, such provisions do not have to
undergo the full rigour of Parliamentary procedure involved in the passing of Acts of
Parliament. The relative and, indeed, the absolute importance of statutory
instruments can be seen by the fact that in 2004, Parliament enacted 3,459 statutory
instruments, as compared to only 38 general public Acts. There is such a range of
powers delegated to ministers and such a range of Acts of Parliament which are
given practical effect by statutory instruments, that it is almost pointless to give
examples, but it is certainly worth pointing out that such regulations tend to be of a
highly specific and technical nature. One example of the way in which statutory
instruments were used, if not abused, may be found in the Limited Liability
Partnership Act 2000. Although the Act established this new form of legal entity, it
stated very little about how it was to operate and be regulated. Sections 14 and 15 of
the Act simply stated that appropriate regulations would be made in the future and
introduced through statutory instruments (the Limited Liability Partnership
Regulations 2001).

Bylaws are the third type of delegated legislation, by means of which local authorities
and public bodies are empowered by Parliament to make legally binding rules within

their area of authority. Bylaws may be made by local authorities under such enabling

legislation as the Local Government Act 1972.

In addition to the foregoing, the various Court Rule Committees are empowered to
make the rules which govern procedure in the particular courts over which they have
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d authority, under such Acts as the Supreme Court Act 1981, the County

e
deleg?! nd the Magistrates’ Courts Act 1980.

courts Act 19842

| source of delegated legislation is to be found in the power given to certain
L m:m : | bodies to regulate the conduct of their members. An example of this type
Eoﬁmmm_oﬂ_wa legislation is the power that the Law Society has been granted under the
MMﬂM__MMM Act 1974 to control the conduct of practising solicitors.

parliament delegates its law-making powers for a number of Emmozm..>30:mm.ﬁ these
is the fact that it simply does not have the time to consider every QmS.__ Emﬁ might be
required to fill out the framework of enabling legislation. A related point is the fact
that given the highly specialised and extremely ﬁmnsa.nm_ :‘mﬁcﬂm of 3m.3\. oiwm
regulations that are introduced through delegated _.mm_w_mﬁ_o? the 3&0:@ 0 Zvﬂ
simply do not have sufficient expertise or the technical knowledge to consider suc

provisions effectively.

These reasons why there has been an increased reliance on delegated _mm.wm_mzo: also
suggest its potential advantages over the more traditional mmﬁ..u_mnm Uc.c__n.>ﬂm. For
example, the fact that Parliament does not have to spend its time considering the
minutiae of specific regulations permits it to focus its attention more closely, m:m at
greater length, on the broader but no less important matters of principle in relation to
the enactment of general enabling legislation. The use of delegated _mmmm_m:o.: m_mw
permits far greater flexibility in regulation, permitting rules to be changed quickly in
response to changes in the situations they are aimed at regulating. It can also be
appreciated that the use of delegated legislation not only permits an ad hoc response,
but also a quicker response to emergencies or unforeseen problems. With regard to ‘
bylaws, it practically goes without saying that local and specialist knowledge m.:oc_a give
rise to more appropriate rules than reliance on the general enactments of Parliament.

There are, however, distinct disadvantages in the prevalence of delegated legislation
as a means of making legal rules. The most important of these relates to a perceived
erosion in the constitutional role of Parliament, to the extent that it does not actually
consider provisions made in this way. To the extent that Parliament, m.m m body, is
disempowered, other people, notably government ministers and the civil servants
who work under them in order to produce the detailed provisions of delegated
legislation, are given more power than might be thought no:mgﬁczo:m.__.« correct. The
foregoing, which inevitably involves the question of general accountability and the :
need for effective scrutiny, is compounded by the difficulty which ordinary MPs *mnm. in
keeping abreast of the sheer mass of technically detailed legislation that is m:mnﬁma. in
this form. Also, the point must be raised that if Parliamentarians cannot keep up with
the flow of delegated legislation, how can the general public be expected to do so?




These difficulties and potential shortcomings in the use of delegated legislation
are, at least to a degree, mitigated by the fact that specific controls exist in relation
to it. These controls are twofold: Parliamentary and judicial. Parliament exercises
general control, to the extent that ministers are always responsible to Parliament
for the regulations they actually make within the powers delegated to them by
Parliament. Additionally, it is a usual requirement that such regulations be laid
before Parliament. This laying before Parliament can take two forms, depending on
the provision of the enabling legislation. The majority of Acts simply require that
regulations made under their auspices be placed before Parliament and
automatically become law after a period of 40 days, unless a resolution to annul
them is passed. Other regulations, on the other hand, require a positive resolution of
one or both of the Houses of Parliament before they become law. Also, since 1973,
there has been a Joint Select Committee on Statutory Instruments, whose function is
to consider statutory instruments. It has to be remembered, however, that this
committee merely scrutinises statutory instruments from a techn

as regards drafting, and therefore has no
the regulation.

L

ical point of view
power as regards any question of policy in

Previously, judicial control of delegated legislation was limited, but not unimportant.
It was always possible for delegated legislation to be challenged, through the
procedure of judicial review, on the basis that the person or body to whom Parliament
has delegated its authority has acted in a way that exceeds the limited powers
delegated to them. Any provision found to be outside this authority was ultra vires
and consequently void. Additionally, there is a presumption that any power delegated
by Parliament is to be used in a reasonable manner and the courts may, on occasion,
hold particular delegated legislation to be void on the basis that it is unreasonable.
The HRA 1998 fundamentally alters the courts’ power over delegated legislation. As
secondary legislation, rather than primary legislation such as Acts of Parliament,
delegated legislation may be declared ineffective by the courts where it is found not
to comply with the provisions of the HRA 1998, so ministers must be extremely
careful to ensure that any delegated legislation is in fact compatible with the
ECHR. An example of the courts quashing secondary legislation can be seen in
AV Secretary of State for the Home Department (2005)
quashed a derogation order wrongly made in relation
and Security Act 2001. For a |ater example, see HM Treasury v Mohammed Jaber
Ahmed (2010) (UKSC 2), the first substantive case heard by the Supreme Court.
The court quashed fully the Terrorism (United Nations Measures) Order 2006
and quashed parts of the Al-Qaida and Taliban (UN Measures) Order 2006 as

being ultra vires the powers of the Treasury extended to them under the United
Nations Act 1946.
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treaties governing the EU, brought about by the Lishon Treaty, was published at
of March 2010. As a result there are three newly consolidated treaties:

e

% The Treaty on European Union (TEU)

Article 10f this treaty makes it clear that ‘The Union shall be founded on the

present Treaty and on the Treaty on the Functioning of the European Union
(hereinafter referred to as ‘the Treaties’)

legal value. The Union shall replace and s
% The Treaty on the Functioning of the Eur
Article 2 of this treaty provides that:

ucceed the European Community.’
opean Union (TFEU)

‘When the Treaties confer on the Union exclusive competence in a specific are,

only the Union may legislate and ado
being able to do so themselves only if so empowered by the Union or for the
implementation of Union acts.’

Article 3 specifies that the Union shall have exclusive com

petence in the dno__os::_
areas:

(a) customs union;
(b) the establishing of the competition rules necessa
internal market;

(c) monetary policy for the Member States wh

(d) the conservation of marine biological reso
policy;

(e) common commercial policy.

Ose currency is the euro;
urces under the common fisheries

Additionally Article 3 provides that the Union shall also have exclusive competence

for the conclusion of an international agreement when its conclusion is provided for
in a legislative act of the Union or is necessary to enable the Union to exercise its
internal competence, or in so far as its conclusi

on may affect common rules or alter
their scope.

“
<

The Charter of Fundamental Rights of the European Union (CFREUL)
Many member states, including the UK, have negotiated opt outs of some of the
provisions of the charter.

The EC Treaty, as subsequently amended by the Treaty on the Functioning of the

European Union, provides for two types of legislation: regulations and directives:
(a) Regulations under TFEU Art 288 (fo
within, member states generally
own legislation. They are binding

rmerly Art 249 of the EC Treaty) apply to, and
without the need for those states to pass their
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Parliament sits in plenary session in Strasbourg for one week in each month, its

detailed and preparatory work is carried out through 18 permanent committees
usually meet in Brussels, ,.

The powers of the European Parliament, however, should not be confused With t|
of national Parliaments, for the European Parliament is not a legislative institutjo H
and, in that respect, it plays a subsidiary role to the Council of Ministers. Ori
powers were merely advisory and supervisory.

In pursuance of its advisory function, the Parliament always had the right to com !
on the proposals of the Commission and, since 1980, the Council has been required t
wait for the Parliament’s opinion before adopting any law. In its supervisory role, the
Parliament scrutinises the activities of the Commission and has the power to remoye
the Commission by passing a motion of censure against it by a two-thirds majority,

The legislative powers of the Parliament were substantially enhanced by the SEA 198
Since that enactment, it has had a more influential role to play, particularly in relation
to the completion of the internal market. For one thing, it can now negotiate directly
with the Council as to any alterations or amendments it wishes to see in proposed

legislation. It can also intervene to question and, indeed, to alter any ‘joint position’

adopted by the Council on proposals put to it by the Commission. If the Council then

insists on pursuing its original joint position’, it can only do so on the basis of
unanimity.

The SEA 1986 also required the European Parliament’s assent to any international
agreements to be entered into by the Community. As a consequence, it has ultimate
control, not just in relation to trade treaties, but also as regards any future expansion
of the Union’s membership. The Lisbon Treaty has subsequently further increased the
powers of the parliament, effectively giving it equal power of co-decision with the
Council for most legislation, including the budget and agriculture.

THE COMMISSION

The Commission is the executive of the EU, but it also has a vital part to play in the
legislative process. To the extent that the Council can only act on proposals put before
it by the Commission, the latter institution has a duty to propose to the Council
measures that will advance the achievement of the Union’s general policies.

Another of the key functions of the Commission is the im

plementation of the policies
of the Union and to that end,

it controls the allocation of funds to the various
common programmes within the Union. It also acts, under instructions from the
Council, as negotiator between the Union and external countries.
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THE GENERAL COURT (FORMERLY THE COURT *
OF FIRST INSTANCE)
The Court of First Instance, separate from the existing Court of Justice was introduce
SEA1986. Under the Treaty of Lisbon it was renamed the General Court. It has

jurisdiction in first instance cases, with appeals going to the ECJ on points of law.

CIVIL SERVICE TRIBUNAL

The former jurisdiction of the Court of First Instance, in relation to internal claims by
EU employees was transferred to this distinct institution in 2004.

The above three distinct courts together constitute the Court of Justice of the ‘
European Union.

Common Pitfalls x

Itis an almost unforgivable error to confuse the European Union and
the European Council and their respective courts the European Court of
Justice and the European Court of Human Rights. They are distinct and
must always be dealt with as such.

Aim Higher X

It is essential to be aware of the consequences of the Lishon Treaty,
but additional marks will be awarded for a thorou

those consequential changes and the ability to refer to the new Article
number. Given the significance of the changes it is not impossible that
full questions could be set on the consequences of the Lisbon treaty.

QUESTION 7

Explain the powers of the European Court of Justice (ECJ), paying particular regard to
its relationship with UK courts.

Answer Plan

Particular attention should be paid to the relationship of that court to the domestic

courts within the UK. In answering it, students could usefully apply the following
structure:
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ﬁm. __ m_‘o_mm _Q ﬂuo<<m_m o_ _—_ : .
___ i f m 2 | m 1tion O the
Qmmﬁ_ Um tss w Hovm_wﬂmm _—_N—A ng some me t % 3
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eral Court; :
Om:_mm: the way in which references can be made to the ECJ from domestic
exp

ly Art 234);
rts under Art 267 (formerly
Mw.”sgm some examples of cases decided by the ECJ that have had

um&nc_mﬂ impact on the UK.

,
o

ANSWER

.or to the Lisbon Treaty, it was accurate to refer to European moBB:EQ _m? ccﬁ
E_.oﬁ . ce has now been replaced by European Union law. The ECJ is the judicial
o imTﬂmsmc and. in the field of European Union law, its judgments overrule those of
23. ; ﬁ. nmoca It .no:m._mﬁm of 27 judges, assisted by eight advocates general, and sits in
wahwo,:m, ;m role of the advocates general is to investigate the .Bmﬁmﬂ submitted
to the Court and to produce a report, together with a recommendation for ﬁ:ﬁm .
consideration of the Court. The actual Court is free to accept the report or not, as

sees fit.

A Court of First Instance, separate from the ECJ was introduced by the Single .
European Act 1986. Under the Treaty of Lisbon it was :.w:mBma the Om:m@ mﬁocﬂ._ y
has jurisdiction in first instance cases, with appeals going ﬁo..%m mﬁ.; on uo_:_ m‘o M ;
The former jurisdiction of the Court of First Instance, in B_m:o:.ﬁo _:.ﬁm.Sm_ n.m_Bm y
EU employees was transferred to a newly created mcﬂonmmz Union Civil mm2_nm.
Tribunal in 2004. Together the three distinct courts constitute the Court oﬁ:m:mm:o\
the European Union. The aim of introducing the two latter no:ﬁm was to reduce the
burden of work on the ECJ, but there is a right of appeal, on points of law only, to the
full EC).

The ECJ performs two key functions:

(@) It decides whether any measures adopted, or rights denied, by the m.oBE_mm_o:.
Council or any national government are compatible with Treaty o.c__m.m.ﬁ_o:m.
Such actions may be raised by any EU institution, mo<m33m~.; or individual. A
member state may fail to comply with its Treaty obligations in a number of ways.
It might fail or, indeed, refuse to comply with a provision o.::w ﬁmm.c\ .QM:
regulation; alternatively, it might refuse to implement a Q:mn:,\.m <<_§_J e |
allotted time provided for. Under such circumstances, the state in question <<ﬁ_
be brought before the ECJ, either by the Commission or another member state
or, indeed, individuals within the state concerned.

P




This procedure can take the form ofa

provides that:

(b) It provides authoritative rulings, at the request of national courts under Art 2g
TFEU (formerly Art 234 of the EC Treaty), on the interpretation of points of Upj
law. When an application is made under Art 234, the national proceedings are
suspended until such time as the determination of the point in question is
delivered by the ECJ. Whilst the case s being decided by the ECJ, the national
court is expected to provide appropriate interim relief, even if this involves goj
against a domestic legal provision, as in Fac tortame Ltd v Secretary of State fop ..
Transport (No 1) (1989). The Common Fishing Policy established by the EEC had

placed limits on the amount of fish that any member country’s fish
permitted to catch. In order to gain access to British fish stocks and
Spanish fishing boat owners formed British companies and reregist
their boats as British. In order to prevent what it saw as an abuse a
encroachment on the rights of indigenous fishermen, the British g
introduced the Merchant Shipping Act 1988, which provided that
company seeking to register as British would have to have its prin
business in the UK and at least 75 per cent of its shareholders wo
British nationals. This effectively debarred the Spanish boats fro
of the British fishing quota. Some 95 Spanish boat owners appli
courts for judicial review of the Merchant Shipping Act 1988, on
was contrary to Community law. The case went from the High
Court of Appeal, to the House of Lords which referred the case
was decided that the Ec Treaty required domestic courts to gi
directly enforceable provisions of Community law and, in doin
are required to ignore any national law that runs counter to C
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preliminary ruling where the request precedes

the actual determination of a case by the national court. Article 267 (formerly Art 234)

The Court of Justice shall have jurisdiction to give preliminary rulings concerning:
(@) the interpretation of treaties;
(b) the validity and interpretation of acts of the institutions of the Union and

of the European Central Bank;

(c) the interpretation of the statutes of bodies established by an act of the

Council, where those statutes so provide.

Where such a question is raised before any court or tribunal of a member state,
that court or tribunal may, if it considers that a decision on th
necessary to enable it to give jud
ruling thereon.
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and West Hampshire AHA (1993), a number of the points that have been considered
above were highlighted. Ms Marshall had originally been required to retire earlier tf
aman in her situation would have been required to do. She successfully argued be
the ECJ that such a practice was discriminatory and contrary to Council Directive
76/207/EEC on the equal treatment of men and women.

The present action related to the level of compensation she was entitled to as a
consequence of this breach. UK legislation, the Sex Discrimination Act 1975, had set -
limits on the level of compensation that could be recovered for acts of sex '
discrimination. Marshall argued that the imposition of such limits was contrary to

Equal Treatment Directive and that in establishing such limits, the UK had failed to
comply with the Directive. ,.

!

The House of Lords referred the case to the ECJ under Art 264 (formerly Art 234) and
the latter determined that the rights set out in relation to compensation under Art 6
of the Directive were directly effective, and that as the purpose of the Directive was to
give effect to the principle of equal treatment, that could only be achieved by either
reinstatement or the awarding of adequate compensation. The decision of the ECIS
therefore, overruled the financial limitations placed on sex discrimination awards and
effectively overruled the domestic legislation.

Common Pitfalls x
Do not confuse the ECJ with the ECtHR.

Aim Higher X

Many textbooks will not have been updated in time to include the
new Article numbers in the two new treaties. Clearly good marks are

available for anyone who knows the changes. Also not new title of the
General Court.

QUESTION @ i tramaaness s ajsau et ear i

One of the hallmarks of an advanced society is that its laws should not only be

just, but also that they be kept up to date and be readily accessible to all who are
affected by them.

Law Commission, Proposals for English and Scottish Law Commissions,

Cmnd 2573, 1965
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>:m<<m.h_‘ ﬁ_.uo: above refers to the Law Commission and although the question
The quotat!

. deed, require an examination of the operation of the _.mé noB.Swm_o:.ﬁﬂm
Upes. _3ﬁ.mw_ m:cﬂ be resisted to launch straight into such a consideration and other
temptatio

£ law reform must also be considered. The following structure avoids this
means O

vomm,c_m error: . i
parliament enacts reforming legislation and this may be in n:am_ﬁ of party
political agendas, or may be the outcome of Private Member's Bills;
& judges mayalso alter law, especially the common law; y
. both of these mechanisms are not unproblematic and the potentia
roblems should be considered; . ] .
wﬁm_‘m:nm should be made to Royal Commissions of inquiry, but the major
i Law Commission;
focus of attention should be on the .
. the creation, structure and procedure of the Law Commission should be

considered in some detail.

2.
o

s’

ANSWER

At one level, law reform is either a product of Parliamentary or judicial m9<._c.\.
However, the enactment of new legislation or the statement of a novel ratioin a y
particular case are the end products of a complex process, and to ,ﬂo.ncM w::ﬁrmﬂ:. a
to ignore the various procedures that led up to them, would be to diminish ou
understanding of the process of law reform.

Legislation is, by definition, the product of Parliament, but omﬂ:mnm of Bw“mﬁ_.sﬁmﬂM”ﬁ is
the actual source or inspiration for any particular piece of reforming legisla _o:_..ﬁ. <_
consideration of the legislative process must be placed in the context of the politica
nature of Parliament. Thus, a great deal of law reform can be seen as the
implementation of party political policies. Examples of this type of _mm.m_ EMAHW_
include the changes in trade union law, education law and the financing o e
services introduced by past Conservative administrations, as well as ﬁ.:m nz‘.,sﬁ.ﬁ -
government's introduction of the Human Rights Act (HRA) 1998 and its noqm. itu
reforms in the areas of devolution and the House of Lords. i.dm Q._:mi nom_;_n.vﬁ: o
government has already indicated its desire to introduce _mm_m_w.ﬁ_os to amm._ wi _<< .
it sees as essential reform. It is perhaps of interest in dealing with a question on leg
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change/reform to refer to the number of inquires the coalition leadership has

promised and indeed the decision to hold a national referendum on parliamentg;
and voting reform.

all, the issuing of consultative Green Papers in which the government sets out its
proposals for legislation and invites contributions from interested parties.

relation to the civil law - of considering what changes to such legal doctrines as
may be referred to it by the Lord Chancellor are desirable. In relation to criminal

law, the Criminal Law Revision Committee was established in 1959 to perform simi 3
functions.

Afurther mechanism for considering the need for law reform in specific areas is the
Royal Commission. Examples of such commissions include the Commission on
Criminal Procedure (1980), which led to the enactment of the Police and Criminal
Evidence Act 1984, and the Royal Commission on Criminal Justice (the Runciman
Commission), which examined pre-trial procedure, the conduct of trials and the
provision of redress in the case of alleged miscarriages of justice, reporting in 1993.
Also, senior judges may be given the remit of investigating particular aspects of the |
legal system. The most important recent report of this nature was Lord Woolf's Access
to Justice, which examined the operation of the procedures of the civil law system.

Lord Woolf's recommendations were subsequently given effect by the Civil Procedure
Act 1997 and the Civil Procedure Rules 1998. Lord Justice Sir Robin Auld undertook a
corresponding examination of the criminal law system and Sir Andrew Leggatt
reviewed the operation of the tribunal system.

The weakness in this panoply of committees and commissions is that they are all ad
hoc bodies. Their remit is limited to the particular areas of concern that are put before
them, and they do not have the power either to widen the ambit of their investigation
or to initiate proposals for investigation and reform.

In relation to particular reforms, external pressure groups or interested parties may
very often be the original driving force behind them; and, when individual MPs are
fortunate enough to find themselves at the top of the ballot for Private Member’s Bills,
they may well also find themselves the focus of attention from such pressure groups
proffering pre-packaged law reform proposals in their own particular areas of interest.
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However, if Parliament is overly concerned with particularities odﬁ._méﬁﬂwwﬂ._ﬂ:nw””w
judiciary is constitutionally and practically n:mwm:mm from ﬂwdﬁo“ﬂm_:smmma A i

than an opportunistic and piecemeal basis, there mc_._ remains Aopia
institution to concern itself generally with the question of law reform.

present, met by the Law Commission.

The Law Commission was established under the Law no&B_m.m_o:W”_wM\mm.LW%”M set
up under the auspices of Lord Gardiner LC, with the m_.umn_.mn w.ﬂ%: i Q%ﬁ e
previous ad hoc consideration of law reform by charging it <.<; + mAﬁm mv\mwmin:.a
the law as a whole under review and making recommendations for its sy’
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he facts following a finding of unfitness to plead. In addition, there is a

reform. Under the Act of 1965, the Law Commission was constituted as an . | |
N r the relationship between automatism and insanity and that

independent body with full-time members. It was given duties with regard to the
revision and codification of the law, but its prime duty was, and remains, law reforpr

trial of t .
dto reconside : .
diminished responsibility and insanity.

neé
petween

i i reas to cover in its forthcoming
The scope of the Commission is limited to those areas set out in its programme of lay on is currently consultingastoa

reform, but its ambit is not unduly restricted, as may be seen from the range of
matters covered in its tenth programme, set out in June 2008. The seven new projeg
listed in the programme relate to the following issues: ,

The Law Commissi
eleventh programme

L+ to these programme projects, ministers may refer matters of nm&nc._mﬂ
maddt to the Commission for its consideration. As was noted in Chapter 1, it was
e ﬁMm:m_ by the Home Secretary, after the Macpherson Inquiry into the
s case, that gave rise to the Law Commission’s recommendation that
. ,_ ainst aocc_m_‘movmﬂ% be removed in particular circumstances. An extended
i hat recommendation was included in the Criminal Justice Act 2003.

1. Adult social care. The stated aim of reviewing the law under which residential
care, community care and support for carers is provided, with the ultimate aim
of providing a coherent legal structure, preferably in the form of a single statute,
for those services. |

2. Intestate succession and the Inheritance (Provision for Family and Dependants)
Act 1975. This project will involve a general review of the law of intestacy, and
the legislation under which family members and dependants may apply to court
for reasonable financial provision from the estate of a person who has died.

3. Level crossings legislation. This project will undertake a general review of the law
relating to level crossings with a view to providing a modern legal structure for
their regulation.

4. Marital property agreements (pre-nuptial contracts). Such agreements are not
currently enforceable in the event of the spouses’ divorce or the dissolution of
the civil partnerships although courts may take them into consideration in
deciding ancillary relief. This project will examine the status and enforceability
of such agreements.

5. Private rights of redress under Unfair Commercial Practices Directive. Currently the
regulations enacting the directive provide no private rights to consumers and
breaches can only be enforced by administrative measures or through the
criminal courts. This project will consider how far a private right of redress for
unfair commercial practices would simplify and extend consumer law.

6. Simplification of criminal law. This project will ook to identify offences which
have ceased to perform any real function due to social changes, or which have
been rendered redundant by the creation of new criminal offences, with a view
to their abolition or repeal. It is recognised that such a simplification of the
criminal law is a prerequisite for any attempt to codify the criminal law, which
remains one of the essential goals of the Law Commission.

7. Unfitness to plead and the insanity defence. As the programme puts it:

version of t

It is estimated that at any one time, there are some 25 law reform projects Um:hﬁm :
actively considered by the Commission, and it only m<m_‘.8n.o_33m3gm qmﬁo::. after _ﬁ ;
has undertaken an extensive process of consultation with _33433 and/or _Jﬁmﬂmm e
parties. It is this process of general and disinterested no:mc:mﬁ_o:..mm :‘.dm basis for the
formulation of a genuinely informed recommendation, which %m::mc_m:mmw:m
procedure of the Commission from the reforms of the judiciary and the partial

reforms advocated by interested parties. Reference has already cmm:. Bm% to ﬁ.:m way
in which the judges altered the common law rule relating to rape <<_§_.: marriage, but
it is perhaps worthy of mention that the Law Commission had already issued a
working paper, entitled Rape Within Marriage in1990, and its ﬂmnoﬁ of the mmaw

name was issued in 1992 (Law Com No 205). The Commission continues to nolzm_amﬂ
whether this particular matter, and other important related matters no:.nmSSm. the
relationships of married couples, such as the question of compelling a wife 8. give
evidence against her husband, should be subject to legislative reform. The point to be
made is that judges can only change the common law with regard to the problem
encapsulated in the case that comes before them: the Commission, on the other hand,

is at liberty to consider all matters relating to a specific issue.

The Law Commission claims that, in the period since its establishment in 1965, over
100 of its law reports have been implemented. Examples of legislation following from
Law Commission reports are: the Contracts (Rights of Third Parties) Act 1999, based on
the recommendations of the Commission’s Report No 180, Privity of Contract; and the
Trustee Act 2000, based on the Commission’s Report No 260. In February 2002 the

Land Registration Act was passed, which has had a major impact on the land
The current law is based on rules formulated in the first half of the nineteenth registration procedure. The Act implemented the draft Bill which was the outcome of

century when the science of psychiatry was in its infancy. Those rules are in need the Commission’s largest single project.
of reform. There are important unresolved issues which include the scope of a




Current judicial review procedures are very much the consequence of a 1976 Law

Commission report, and a review of their operation and proposals for reform was
issued in October 1994.

In the area of criminal law, the preparatory work done by the Commission on sever.
aspects of the criminal justice system (bail, double jeopardy and the revelation of a 1
accused person’s bad character) was incorporated into the Criminal Justice Act 200:

It remains a fact, however, that a significant number of its reports recommending
reform remain to be implemented, even though a number of them had been accept
by the Government. In response to this failure of implementation the former Law Le
Lord Lloyd of Berwick, introduced a Law Commission Bill in the House of Lords. The

resultant Act of 2009 contains provisions to amend the Law Commission Act 1965 s¢
as to: ,

*,

“ require the Lord Chancellor to prepare an annual report, to be laid before
Parliament, on the implementation of Law Commission proposals; b
require the Lord Chancellor to set out plans for dealing with any Law Commission’
proposals which have not been implemented and provide the reasoning behind
decisions not to implement proposals; i
% allow the Lord Chancellor and Law Commission to agree a protocol about the La

Commission’s work. The protocol would be designed to provide a framework for
the relationship between the UK Government and the Law Commission, and the
Lord Chancellor would have to lay the protocol before Parliament.

-
o

Common Pitfalls x

Avoid the temptation to rush straight in to a consideration of the Law
Commission. Reference should be made to the other mechanisms for
ng the need for reform,

*x

Aim Higher

Reference to the and the reason for its

introduction will gain credit, as will knowledge of the content of the
Law Commission’s programmes.

ey
. b
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THE COURTS

A sound knowledge of the civil and criminal court structure is essential for a proper
understanding of many aspects of the English legal system. You should c.m aware
of the jurisdiction of each court (that is, which types oﬂnmmmm each noc_‘ﬁ:_m -
competent to deal with), how its workload compares with other courts, oﬁ,ﬁz __ :
organised and what criticisms have been made of these features. The cou I.m ’
question are the county courts, magistrates’ courts, the Qwé: Court, w:m ig
Court, the Court of Appeal, the Supreme Court and the Judicial Committee of the

privy Council.

The court system of 201 is significantly different from that of 20 years mmﬂ_.m.ﬂ.

It has undergone many changes to fit in more with the interests m:ﬁ.& mo:<m:_m:nmm
of litigants and less with the interests of lawyers. A charter for the civil courts

now states, for example, that anyone telephoning a court between 9 m.B .m:a 5pm
on a weekday will get a prompt and helpful answer. It also says that within 10
working days of a court receiving a letter, the sender will get a reply by letter or
telephone.

The Judicial and Court Statistics (published in December 2009) give the following
profile of court activity for 2008:

KEY FINDINGS

APPEALS - o
Atotal of 33 appeals were entered, and 58 disposed of by the Judicial Committee

of the Privy Council during the year, compared to 97 and 71 for 2007 respectively.

Seventy-one appeals were presented to the House of Lords. The House &m_u.Ommn_ of
96. Of the appeals heard by the Court of Appeal Criminal Division, 43% against
conviction and 75% against sentence were allowed.




