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pregnancy. East Germany, by contrast, permitted abortion on demand withir
first trimester of pregnancy. Stalemated, the two German states agreed to ré
their respective abortion policies until an all-German legislature could work'o
satisfactory compromise, the Unity Treaty having laid down a December 31, 19
deadline for the enactment of an all-German law acceptable to both sides, 8
The first all-German parliament, elected on D
find a middle ground between the conflicting policies of East and West. By
1992, a severely fractured Bundestag had before it several proposals ranging fro
plan to increase the severity of West Germany’s existing policy all the way ove
one based on unrestricted freedom of choice. Afrer months of debate ang neg
tion, the quarreling parties broke the logjam and reached a compromise, passirig |
Pregnancy and Family Assistance Act by a broad majority (357 to 283 votes),8?
The act incorporated a time-phase solution with obligatory counseling.’

following passage captures the essential features of a detailed and complicate
statuite;

ecember 2, 1990, struggled

an unreasonable burden for the woman, But at the same time it reflected the
belicf that the State’s duty to protect developing life could be better served, in
general, by improving the social environment for women and families with
children, and in the individual case of unwanted pregnancy, by comprehei-
sive information and counseling, than by threatening punishment and estab-
lishing cumbersome procedures for obtaining a permission to abort (“sup-
port instead of punishment™). Consequently, the new legislation contained a

voluminous package of general social measures on education, birth control;
and State assistance in matters of family planning and pregnancy, With re-
spect to the individual woman faced with an unwanted pregnancy, the Act
focused on providing not only State assistance in case of financial need but on
strengthening the woman’s rights and opportunities in education, workplace;
career, and housing. Special emphasis was put on “day care™?

The new statute departed from the Constitutional Court’s earlier ruling in on
crucial respect. It decriminalized abortion in the first trimester of pregnancy:

words that would come back ro haunt the Bundestag,
nal code declared that the interrup

illegal” (nicht rechtswidrig). Specificail

the new change in the crimi
tion of pregnancy in some circumstances was
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2. the Bundesrat approved the new abortlior? reform stzil:tttl;z

: e ,aftcr the federal president signed it. Within hours ©
g and with the backing of Chancellor Helmut Kohi, V‘2;,9
i tic members of the Bundestag — all from the former West
I Dcmc.":.m d the Constitutional Court to enjoin the law’s enforce-
s wan government, claiming that several provisions of the

at.. Bavaria’s state o reliminary hear-
e ere unconstitutional, filed a separate petition. Inap 3
starute w

Aupust 4, 1992, the day before the law
g_;_aftef e daye(;f;:ta(i af];%’z:;cthnzosr::congdusscnatc, to the surprisc. of en;a.ny
-9‘-’1“1 hg:"c :lmfc:;olars and the chagrin of others, unanimoush.r issu dian
Oﬂ_f’ﬂn_lﬂon ;VcrfGE 390 reinstating the old two-German policy pcnd t:rkllg

nju%sqo'n'(&s the merits of the case. In Abortion IT the court reaffirme: P;
fuﬂ ? zluzi;: Z?Abom’on 7 while simultaneously adjusting the character o
s protecti eds of post-unification Germany.

- Pmtc;:l? 2 t?nriifﬁie:nfo disselr:;ting opinions take up ’163 o
p rtspThe extracts below are limited to thc;;ascs l;iﬁztcbsy n
. ini e headnotes,

elccm'd e oum: fm':le if: :r?aulf :u(l)iil;sl?)r; tITl‘: decision. Translatetfl by Sus-
i summ;“ dnotes appear in German Yearbook of Inteafm.mfmal Law
e oy oo : d here with the Yearbook’s permission. |

July 2,

Pages of the
:ﬁicial repo

36 {1993): 402—4 and are reprinte

i n the state to protect human fife,
= Gcfmaﬂytisfjs ;]};\Z E’)Ii‘gzsd?ltjug porotcction is derived from Art-iglzﬁ,
dudu']g oo Basic Law). The object and scope of this duty is @01'le speci lc a);

Flbsem(;nbl ifti(cle » subsection 2 a. Unborn life is due human dignity. ’?;cleefn :
'S;:;r:mstyguarantcc the proper legal foundation for the development o

’s 1i ife i redicated on its
‘bon in terms of its right to life. The unborn’s right to life is not p

cceptance by the mother but exists prior to this pointin UII;C: dividual, not just to
* 2. The duty to protect the unborn is a duty owed to cach 10y -
B life in general. . ch protec-
'umzn"[l'hc ufbom is due legal protection cven as against its mothlerv.WSur0 h;i)biting
tion c;m be afforded to the unborn only if the legislature passes a aancEi,cs o term.
abortion and places 2 basic legal obligation on women to carry pregh

. term constitute
“The bar on abortion and the basic obligation to carry a pregnancy ©

two inseparable elements of this constimtiOHal%Y rcquired pmtc:;l;r:b e fundamen-
4. Abortions performed at any point during a ngn-ann o f the right to life
tally considered a wrong and, thus, unlawful. The dete adon.o
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of the unborn must not be delegated to the discretion of a third party who
bound by law, not even where the third party is the mother herself and no m

how limited the time period may be in which such a right may be exercised.
5. The scope of the duty to protect the unborn is to be determined by we

its importance and need for protection against the conflicting interests of ;
objects deserving of legal protec :

born’s right to life include — st
dignity protected and respected
and physical integrity ( Article 2
The constitutional rights of a wo
claim under Article 4 {1) a fun
[¢hild] by means of abortion,

arting with a woman’s right to haye her I
(Article 2 [1]) —above all, a woman’s right t

el
combines elements of preventive as well s repressive protection.
7. The fundamental rights of 2 woman do not mandare the general suspensi

of a duty to carry out a pregnancy, even within a limited time frame, Howeve:
woman’s constitutional rights permi :

nition of exceptional circumstances

under which such 2 duty shail not be imp_dg :
on her. It is up to the Iegislature to

determine the specific criteria of these factit
exceptions according to a standard of reasonableness. Those burdens shall
stitute exceptions which require such 2 degree of sacrifice of individual needs by
woman that it would be unreasonable to expect this from her,

8. Under minimum protection the state is precluded from freely dispénsit_l_g

pregnancy.
10. The state’s duty
public’s consciousness of

of care furthermore includes maintaining and raising th
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| hichi 1pose affirmative duties on women for the btf.neﬁt of d:; u:born.
e onsibility for implementing the counseling p}‘(?ce lre. i
hold® ﬁ:tu o rotect the unborn requires that the physician cooperat
Thestss tfotl];:,f: woman but also to the benefit of the unborn.

nly in the interittu‘zjonal to define by law the existence of a child as a SOI]I;C:;E
o mco(nAsrticlc 1 [1]). For this reason, it is prohibited to acknowledg
s or harm

: i harm.
5 igati d a child as a type of damage or .
toward a c harm. _
grenance Ol.jhgancf)::foormed in the absence of 2 dctcrmmn?d mdlcanslr]ll as prf):
.Abomm:nfc]jng regulation may not be deemed just;ﬁcd.{not hawﬁVC thx] e.
bei o thci:-:::licnablt: fundamental principles of law, an exception can ha
ordifg to

to establish the
£ legal justification only if it is incumbent on the staitj :ll];)ne
e i i cner: e.
eirf1:er1a necessary to take the act in question ou:zl of thctgto e helth insorance
i itlemen
i itutional to create an enti e
O e tort i hose lawfulness has not been es
: f an abortion whose :
or the performance o ' : noubeen s
mﬁFst contrzst it is not unconstitutional to grant socTal welf: bencts O
o 'ncu;ring criminal liability under the counseling rcgu.la' o where
jons not i ‘ B
e lacks financial means. Continued payment of salaries or wag
man
jon is also constitutional. . ‘ e
.bom;;: 1 dministrative power of the Linder remains unqualified whe;h de
o inder and not the sp
m?:rcly prescribes an obligation to be met by the Li o
‘;ul jons which can be implemented and enforced by the gov
atio

trative authorities of the Linder

]ﬁdgmcnt of the Second Senate. . ..

i life is human
D.1. 1. The Basic Law requires the state to protect human if;.jcl)ﬁligi S
life and thus entitled to the state’s protection. T‘hc Consti e
intervention on behalf of unborn life but also reg o o
ronec wbe life from the illegal intervention of others. "This duty to' pro "
Prom;cl}ni:?;indcm Article 1 (1) of the Basic Law, which expressly obliges the sta
orn
.' otect human life. . .. - o .
: res(zc)CtUarl::o[:; human life possesses human dignity ; [dlffilliygisshﬂof .mefdy
ttribute of a fully developed personality or a human bm.ng ; eaCh md.h.}idual being,
{b) The duty to protect human life extends to the life ? thcm S
ot to human life in general. Any ordered life in common wi s oty
this duty be fulfilled. The Basic Law imposes this Fiuty on ali l:lvel olette oy
Article 1 [1]); i.e., on the state in all of its functions, parttt a(il‘ 3( P
ts legislative authority. The duty to protect extends also to . e ::] rgi e
designed to ease the burden of pregnancy as well as to [va.nou]jfe e o
- 2. The state imposes rules of conduct to protect unboml %rhese s of e
bligations, prohibitions, or duties to act or 1jefra1.n fr(?m acutii essudlm afte
“abso apply to the protection of the unborn child from its mother,
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sta'gc of this relationship of duality in unity [ Zweipeit in Einbeit)
cluld can only be protected from its mother if the legisiature
and lfnPoscs alegal duty on the mother to carry the child to tcp
Proh1b1tion on abortion and the fundamental duty to carry the chi
inseparable elements of the constitutionally required protccrgon "
'Moreovcr, [the state must also protect unborn life] agai .
parr_lcs,. not the least of whom are people within the pregnant womars £
sboc:;l c1-rclc. These individuals may threaten the unbom child dircctl;rcirs xim
hg . nying the pregnant woman the assistance they owe her, creating difficul
T ecauTse of the p.regr.lanc:y, of pressuring her to terminate the pregnan o
ey f:zst :::S;fn [;Ziﬁf‘fly c’;e;tcc-i] rules of conduct cannot be sirnply?glm
Lo [Tt g SPCC)E;GW. e right to life is embodied in the norms of the B

[be designed to] stre: '
1 : ngthen and support
ar values and concepts of right and wrong; they must promote the ;EE’)(;EC e

sciousness [of the unborn child? i . o -
emt cae] d’s] legal right to protection [ citing the Life Imprig

abovi ]:1)[ B;lt silnc;:;:-1 th;:l Basic Law does not elevae the protection of [unborn]
other legal values, the right [of the unbor life i ish

clomated st g . n.] to life is not absolute. It is

o other legal values withour exception; this is clear from Articl

. : - pect for her own dignity (Article 1 [1]); .
1[‘1;g]h)ts to life and physical Integrity, and the right to personal development { Arti

The legislature has the responsibility of determining the nature and scope.

the rcquired prote i ¢ le ature is co
ction, To the extent that thy i i
1 ) I giS! 15 nstitutionaﬂy botin
to act in this area, it must .

provide the minimum protection necessary to safeguar

. al value, The required rotecti
minimum standard [ Unsermassverbor ). . q protection may not fall below

(¢} So as not to run afoul of this standard

tion afforded [the unborn] must satis
order,

of minimum protection, the prot
fy the minimum requirements of the

. urm( az;)u This principle requires that abortion be declared illegal [as a general rul
g all stages of pregnancy [ citing Abortion I 1. ¥f the law does not declare 2

rohibits an abgpi
rm. The ﬁlnda_n—len
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.i].lcgal, the unborn child’s right to life would be trumped by the legally
-4 decision of the mother or other third party, and the legal protection of
sould no longer be guaranteed. The dignity claims of the woman, and her
., make a responsible decision, cannot justify such a devaluation of hum.an
fight o life itself must define the scope and limits of its permissible in-
ént; this cannot be left to the [complete | discretion of [third] parties.
Although the right of the unborn to life [is the superior value], it does
the point of eliminating all of the womar’s legal rights [to self-
. [Her rights] can produce a situation in which it is perrnissible in
and is even required in some—not to impose a legal duty to

énd to
tion |
onal cases—

the child to term. i
bb) The legislature is responsible for defining these exceptional circum-

s So as not to fall below the minimal requirement for protecting 2 basic right,
pislature must recognize that the conflicting legal values cannot be quan-
tively balanced. From the perspective of unborn life, the legislature’s choice must
life itself and may not embrace the mere balancing of losses and gains. Because

jon always results in the death of the unborn child, a [balancing act of the kind

pgested ] is impossible [citing Abortion I]. . ..

' This does not mean that the only constitutionally exceptional case where the
need not carry her fetus to term is when her life or health is endangered.

ot exceptions are imaginable. This court has established the standard of an
ssonable burden as the basis for identifying such exceptions [citing Aborsion
The unreasonable burden standard is justified because in the light of the

ique relationship between mother and child, prohibiting abortion does not end
the imposition of a duty to refrain from violating {alzogether] the rights of
another. There are further duties that affect the woman’s entire existence: the duty to
ry and bear the child and to care for it many years after its birth, Given these
egnancy-related responsibilities and the psychic conflict they may evoke, it is
jossible that many women in the early stages of pregnancy may expetience serious,
ven life-threatening distress; in these circumstances, such urgent interests worthy
legal protection arise that the legal order cannot require the woman to value an
unborn being’s right to life above all else, regardless of broader moral or religious

Anunreasonable burden cannot arise from the circumstances of a normal preg-
niancy. Rather, [an unreasonable burden] would have to involve such a measure of
sacrifice of existential values as could not be expected of any woman. . ...

In addition to defined medical, criminological, and embryopathic indications
that would justify an abortion, there may be other situations where an abortion
Would also be indicated [as justified]. One such scenario would include a condition
of such social or psychological distress that a clear case of an unreasonable burden
would be demonstrated.
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(dd) ... [But] due to its extreme
not be the pri

.. Wher
adequate, noncriminal measures

to protect the unborn, the woman need it
punished for having an unjustifie

d abortion in a limited number of [defined
r clearly expresses the view that 1 ]

[of abortion] clear, this may be
this limited set of circumstances.

child-rearing activities as in the public interest and

worthy of recognition. . .
(2) The care that the COmnIUNity owes moth

ers extends to an effort to pre
abortion in cases of existing material need or those that threaten the woman a
the birth of the child. An efforr needs to be m

and Cultural Rights, obliges the state, and particularly the legislature, to find a
to balance [the needs of

1 family and employment and to ensure that child-rearin
does not lead to disadvantages [for women |,

[In a major departure from Aborsion I, the court declared that non-indicated
abortions in the first twelve weeks of pregnancy,

be punished. A refined system of counseling ori

while unjustified, need n'o't__
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: imi ing abortions performed during the first
e oree cm;rin?l“(rizf ;li;j?’nwnfrc nulliﬁed.PNon~indicatcd abortions
?SFef O'f pj}leg[;l f:\cfin though unf)unishcd. In addition, the court directed
= r?mam tef adopt measures in all spheres of law to support 2 woman’s
chSE?mife r of life over abortion. Sections of the law governing Gef‘-
o mati a:.?health plan, which would have covered abortions not medi-
mj_;fs l?auoz were struck (,10wn. Laws mandating that the government kC('?p
KHY.__“?dlcatc l::ortion in Germany that had been removed from the new legis-
e e stored. Finally, the court said that the state could not constitu-
a:r?;l;rvfifnjwcifarle assistance to poor women who wanted non-indicated
bort ord them.
ort'i"z:i: :iizutifrion(;)i’;saglting opinions. The first, by Ernst Gottfriet?l Mah-
enholz, the Second Senate’s “chief justice;” which .Iustice .-Sommcr ]0:)1&;1;
ssented from the majority’s view that nonh?rds:mP abomoE \;cre °
lassified as illegal in the Criminal Code. These justices felt that tt; rf-:gﬁts Z};
and Family Assistance Act struck an adequate b'alancc betwe;ifn € r]lsg oot
e and personality under the Basic Law. Justice Ernst-Wolfgang d(; o
Srde, whose participation in the case was unsuccessfully cha]lcngeh ty_ljfﬁ
ocial Democrats on the basis of his having once bcl_ongcd toa ur;g '; 0 e
group, wrote a second dissenting opinion to qucst‘mn .the court’s oa.l:am
‘paying for “illegal” abortions out of the state’s medical msura.nc;: pr irt Of
‘Whether abortions performed for serious social reasons sf%ould_ cap
the national health plan was, in his view, a matter of legislative discretion. ]

NOTE: AFTERMATH OF ABORTION I7. In rejecting the 1992. abortion stanute, a;thc:
ourt tossed the ball back into parliament’s court. Until parha.mcnt acted to (:rail .a
ew statute within the guidelines of Abortion IT, the court’s rulings would prg:;l i n1trs1
lof Germany, It would take parliament another two years to .agrcc On amer .
o'the 1992 statute. The legislative debate centered on three 1ssu<?s: 'the ?iarljnil]ric anof
éxtcnt of obligatory counseling, abortion financing, ar‘ad the cmmmalh al t1 tyro-
pérsons within a pregnant woman’s social circle who might encourage er to P
ire an abortion. These issues wete being vigorously debated as this volume was

- going to press.

v

A compromise bill that commanded the support of e} substantial partiaicr;tzy_f
majority provided for compulsory counseling along the %mcs suggf:stffd by the o
eral Constitutional Court, but it seemed to require less vigorous pro-life c.ounsc : ;gl
than the court had urged. The worman would be informed by a recognized soci

gency that the unborn child is entitled to the right to life at all stages of pregnancy

“and that under Germany’s legal order a non-indicated abortion, although not pun-

shable if procured after compulsory counseling within the first trimcstcrk of prei
nancy, would be permissible only in exceptional circumstances. Counselors we




